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JUDGES 



UNITED STATES CIRCUIT COURTS OF APPEALS AND THE 
CIRCUIT AND DISTRICT COURTS. 



FIRST CIRCUIT. 

Hon. HORACE GRAY, Circuit Justice. 

Hon. LE BARON B. COLT, Circuit Judge. 

Hon. WILLIAM L. PUTNAM, Circuit Judge. 

Hon. NATHAN WEBB, District Judge, Maine. 

Hon. EDGAR ALDRICH, District Judge, New Hampshire. 

Hon. THOMAS L. NELSON, District Judge, Massachusetts.i 

Hon. FRANCIS C. LOWELL, District Judge, Massachusetts.» 

Hon. ARTHUR L. BROWN, District Judge, Rhode Island. 

SECOND CIRCUIT. 

Hon. RUFUS W. PECKHAM, Circuit Justice. 

Hon. WILLIAM J. WALLACE, Circuit Judge. 

Hon. B. HENRY LACOMBE, Circuit Judge. 

Hon. NATHANIEL SHIPMAN, Circuit Judge. 

Hon. WILLIAM K. TOWNSËND, District Judge, Connectlcnt 

Hon. ALFRED C. COXE, District Judge, N. D. New York. 

Hon. ADDISON BROWN, District Judge, S. D. New York. 

Hon. CHARLES L. BBNEDIOT, District Judge, B. D. New York.t 

Hon. ASA W. TENNEY, District Judge, B. D. New York.* 

Hon. HOYT H. WHEELER, District Judge, Vermont. 

THIRD CIRCUIT. 

HoB. GEORGE SHIRAS, Jr., Circuit Justice. 

Hon. MAROUS W. ACHESON, Circuit Judge. 

Hon. GEORGE M. DALLAS, Circuit Judge. 

Hon. EDWARD G. BRADFORD, District Judge, Delaware.i 

Hon. ANTDREW KIRKPATRICK, District Judge, New Jersey. 

Hon. WILLIAM BUTLER, District Judge, B. D. Penasylvanla. 

Hon. JOSEPH BUPFINGTON, District Judge, W. D. PennsylvanJa. 

'Deceased November 21, 1897. 
•Commissioned January 10, 1898. 

'Resigned Juae 5, 1897, to take effect on appointment ol sucoeasor. 
«Gonfirmed July 8, 1897. Deceased December 10, 1897. 
' Confirmed May 11, 1897. 
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FOURTH CIRCUIT. 

Hon. MBLVILLE W. FULLER, Circuit Justice. 

Mon. NATHAN GOFF, Circuit Judge. 

Hon. CHARLES H. SIMONTON, Circuit Judge. 

HoD. THOMAS J. MORRIS, District Judge, Marylanà, 

Hon. ATIGUSTUS S. SÉYMOUR, District Judge, E. D. North Carolina.i 

Hon. THOMAS K. PURNELL, District Judge, E. D. North Cai-olina.2 

Hon. ROBERT P. DICK, District Judge, W. D. Nortli Carolina.s 

Hon. WILLIAM H. BRAWLEY, District Judge, E. and W. D. Suutli Carolina. 

Hon. ROBERT W. HUGHES, District Judge, E, D. Viigiuia. 

Hon. JOHN PAUL, District Judge, W. D. Virginia. 

Hon. JOHN J. J4.CKSON, District Judge, West Virginia. 

FIFTH CIRCUIT. 

Hon. EDWARD D. WHITE, Circuit Justice. 

Hon. DON A. FARDEE, Circuit Judge. 

Hon. A. P. McCÔRMICK, Circuit Judge. 

Hon. JOHN BRUCE, District Judge, M. and N. D. Alabamà. 

Hon. HARRÏ T. TOULMIN, District Judge, S. D. Alabama. 

Hon. CHARLES SWAYNH, District Judge, N. D, Florida. 

Hon. JAMES W. LOCKE, District Jadge, S. D. Florida. 

Hon. WILLIAM T. NEWMAN, District Judge, N. D. Georgia. 

Hon. EMORY SPEER, District Judge, S. D. Georgia. 

Hon. CHARLES PARLANGE, District Judge, E. D. Louisiana. 

Hon. ALBCK BOARMAN, District Judge, W. D. Louisiana. 

Hon. HENRY C. NILES, District Judge, N. and S. D. Mississippi. 

Hon. DAVID E. BRYANT, District Judge, E. D. Texas. 

Hon. JOHN B. REOTOR, District Judge, W. D. Texas. 

Hon. THOMAS S. MAXEY, District Judge, W. D. Texas. 

SIXTH CIRCUIT. 

Hon. JOHN M. HARLAN, Circuit Justice. 

Hon. WILLIAM H. TAFT, Circuit Judge. 

Hon. HORACE H. LURTON, Circuit Judge. 

Hon. JOHN WATSON BARR, District Judge, Kentucky. 

Hon. HENRY H. SWAN, District Judge, B. D. Miehigan. 

Hon. HENRY F: SEVERENS, District Judge, W. D. Miehigan. 

Hon. AUGUSTUS J. RiCKS, District Judge, N. D. Ohio. 

Hon. GEORGE R. SAGE, District Judge, S, D. Ohio. 

Hon. CHARLES D. CLARK, District Judge, E. and M. D. Tennessee. 

Hon. ELI S. HAMMOND, District Judge, W. D. Tennessee. 

1 Deoeased February 19, 1897, "Confirmed May 5, 1897. 

•Resigned January 12, 1898, to take efflect on appolntment of suocessor. 
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SEVENTH CIRCUIT. 

Hon. HENRY B. BROWX, Ciicuil Jusiice. 

Hon. WILLIAM A. WOODS, Circuit Judge. 

Hon. JAMES G. JENKINS, Circuit Judge. 

Hon. JOHN W. SHOWALTBR, Circuit Judge. 

Hon. PETER S. GROSSCUP, District Judge, N. D. Illinois. 

Hon. WILLIAM J. ALLEN, District Judge, S. D. Illinois. 

Hon. JOHN H. BAKER, District Judge, Indiana. 

Hon. WILLIAM H. SEAMAN, District Judge, E. D. Wisconsln. 

Hon. ROMANZO BUNN, District Judge, W. D. Wisconsin. 



EIGHTH CIRCUIT. 

Hon. DAVID J. BREAVER, Circuit Justice. 

Hon. HENRY O. CALDWELL, Circuit Judge. 

Hon. WALTBR H. SANBORN, Circuit Judge. 

Hon. AMOS M. THAYER, Circuit Judge. 

Hon. JOHN A. WILLIAMS, District Judge, E. D. Arlinnsas. 

Hon. ISAAU C. PARKER, District Judge, W. D. Arkansas.i 

Hon. JOHN H. ROGERS, District Judge, W. D. Arkansas.i 

Hon. MOSBS HALLETT, District Judge, Colorado. 

Hon. OLIVER P. SHIRAS, District Judge, N. D. lowa. 

Hon. JOHN S. WOOLSON, District Judge, S. D. lowa. 

Hon. CASSIUS G. POSTER, District Judge, Kansas. 

Hon. RENSSELAER R. NELSON, District Judge, Minnesota.» 

Hon. WM. LOOHREN, District Judge, Minnesota.* 

Hon. BLMER B. ADAMS, District Judge, E. D. Missouri. 

Hon. JOHN F. PHILIPS, District Judge, W. D. Missouri. 

Hon. ELMER S. DUNDY, District Judge, Nebraska. s 

Hon. WILLIAM D. McHUGH, District Judge, Nebraska.s 

Hon. W. H. MUNGER, District Judge, Nebraska. 

Hon. ALFRED D. THOMAS, District Judge, North Dakota.T 

Hon. CHARLES F. AMIDON, District Judge, North Dakota.» 

Hon. ALONZO J. EDGERTON, District Judge, South Dakota.» 

Hon. JOHN E. CARLAND, District Judge, South Dakota.i» 

Hon. JOHN A. MARSHALL, District Judge, Utah. 

Hon. JOHN A. RINER, District Judge, Wyomlng. 

iDeceased Novemher 17, 1896. «Resigned. 

•Commissioued December 15, 1896. 'Deceased August S, 1S96. 

•Resigned May 16, 1896. 'Commissioned Aiioust 31, 1896. Confirmed 

«Commissioned May 18, 1896. Con- Pebruary 18, 1897. 

firmed same date. •Deceased August 9, 1896. 

'Deceased October 28, 1896. "Commissioned December 15, 1896. 
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NINTH CIRCUIT. 

Hon. STBPHEN J, PIELD, Circuit Justice, i 

Hon. JOSEPH McKBNNA, Circuit Justice.» 

Hon. JOSEPH McKENNA, Circuit Judge.» 

Hon. WM. W. MORROW, Circuit Judge.* 

Hon. WILLIAM B. GILBERT, Circuit Judge. 

Hon. ERSKINE M. ROSS, Circuit Judge. 

Hon. JOHN J. DE HAYEN, District Judge, N. D. California.» 

Hon. OLIN WELLBORN, District Judge, S. D. California. 

Hon. HIRAM KNOWLES, District Judge, Montana. 

Hon. CORNELIUS H. HANFORD, District Judge, Wasliington, 

Hon. THOMAS P. HAWLEY, District Judge, Nevada. 

Hon. CHARLES B. BELLINGER, District Judge, Oregon. 

Hon. JAMES H. BEATTY, District Judge, Idaho. 

Hon. ARTHUR K. DELANEY, District Judge, Alaska.» 

Hon. CHARLES S. JOHNSON, District Judge, Alaska.T 

' Kesigned Deoember 1, 1897. <Commissioned May 20, 1897. 

«Cominissioned January 21, 1898. 'Commissioned June 8, 1897. 

•Besigned. •Bemoved. 

'Commissioned July 28, 1897. 
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UNITED STATES CIRCUIT COURTS OF APPEALS AND THE 
CIRCUIT AND DISTRICT COURTS 



PULLMAN'S PALACE-CAE CO. v. CENTRAL TRANSP. CO. 

(Circuit Court of Appeals, Third areult. October 1, 1897.) 

No. 3T. 

Concuhrent Appeals to Buprbmb Court and to Circuit Court dp Ap- 
peals. 

Wliere an app«al Is taken to the suprême court direct, on the ground tliat 
the case involves tlie construction or application of tlie constitution of tlie 
United States, and an appeal is also taken to the circuit court of appeals, 
the latter court will stay Ita hand until the appeal in the suprême court is 
disposed of, and will not in the meantime certify to the suprême court the 
question whether it haa jurisdiction to hear and détermine the cause. 

Appeal from the Circuit Court of the United States for the Eastem 
District of Pennsylvania. 

Thls was a bill in equity by the PuUman's Palace-Car Company agalnst the 
Central Transportation Company. In the circuit court a decree was rendered 
in favor of the latter company on a cross bill, and the cause referred to a 
master to ascertain the value of the property In question. 65 Fed. 158. On 
the eoming in of the master's report, the circuit court approved hls findlngs 
and conclusions of law, and decreed accordingly. 72 Fed. 211. From this decree 
the Pullman's Palace-Car Company took an appeal to the suprême court un- 
der the fifth section of the judiciary act of March 3, 1891, on the ground that 
the case invoived the constniction or application of the constitution of the 
United States; and it subsequently took an appeal to this court also, under the 
sixth section of that act. Heretofore a motion was made to dismiss this appeal, 
on the ground that it was void beeause taken while the appeal to the suprême 
court was still pending and undetermined, which motion was denied. 76 Fed. 
401. The appeal to the suprême court is still undetermined, and a motion is 
now made that this court certify to the suprême court the question whether this 
court has jurisdiction to hear and détermine the cause. 

Joseph H. Choate and Edward S. Isham, for the motion. 
Frank P. Prichard, opposed. 

Before SHIRAS, Circuit Justice, and KIRKPATRICK, District 
Judge. 

88 F.— 1 
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SHIEAS, circuit Justice. This is a motion askîng ua to certify to 
the suprême court the question whether this court has jurisdiction to 
hear and détermine the cause. Upon a former occasion we felt con- 
strained to refrain from passing on the mérits of the case while it was 
pending on an appeal to that court. 76 Fed. 401. Nor do we now 
perceive that any useful resuit would be promoted by granting the 
présent motion. Until the suprême court shall hâve determined the 
questions there pending, on the appeal and on the motion to dismisa 
the appeal, this court thinks it would not be proper to deal with the 
case on its merits, and it may be that the action, of the suprême court 
may relieve this court from any further duty in the case. 



NORTH BLOOMFIELD GBAVEL MIN. OO. T. UNITED STATES. 

(Circuit Court of Appealfl, Nlnth Circuit. October 28, 1897.) 

CiBoniT Court ov Appeals— Jukisdiotion— ObiginaIj Oedeks. 

A circuit court havlng ordered an Injunction to issue, an appeal was taken, 
B^il thereupon it directed that tlie injunction ghould not Issue uutll further 
order. Application was then made to tlie circuit court of appeals for an 
original order directing the court to vacate this latter order. JïeW» that 
the appellate court could glve no sucli directions, as It» Jurisdiction Is only 
appellate, and it can act upon the court below only by mandate. 

Appeal from the Circuit Court of the United States for the Northern 
District of California. 

C. W. Cross, for appellant 
Samuel Knight, Asst. U. S. Atty. 

Before GILBEET and MOEROW, Circuit Judges, and HAWLEY, 
District Judge. 

GILBEET, Circuit Judge (orally). In the case of North Bloomfleld 
Gravel Mining Company v. U. S., an application was made to this court 
to direct that the court below vacate an order that had been made 
suspending the opération of an order of injunction. The lower court, 
in reaching its conclusion, ordered an injunction to issue. 81 Fed. 
243. Upon an appeal being taken, it directed that the injunction 
should not issue until the further order of the court. On appeal to 
this court an application is made for an original order. We think we 
hâve no jurisdiction to issue an order concerning any matter pending 
in the court below. That court made an order denying the injunction. 
An appeal might hâve been taken to this court from that order. On 
final hearing of this case the matter can be reviewed, but in the mean- 
time we see no way by wMch the action of the circuit court can be 
directed from this court. We can issue no injunction from this court, 
and can only act on the lower court by a mandate. Our jurisdiction 
is appellate. !7he motion will be denied. 



BAKEB V. WALTSR BAKEB & CO. 



BAKER y. WAI/TEK BAKER & CO., Limited. 

(Ciroult Court of AppeaJs, Fourtli Circuit November 10, 1897.) 

No. 245. 

Appbalablb Decrbbs — Refusal to Dissolve Injunction. 

Wlien tbe circuit court, after final liearing, bas made au Interlocutory order 
for a perpétuai injunction, it lias concluded the matter so fax as it Is con- 
cemed; aad, if the défendant fail to appeal wlthin the 30 days aUowed by 
tie statute, liis only remedy is by appeal after final decree. He caunot tliere- 
after move the court to dissolve the Injunction, and then take an appeal 
from its order denying his motion. 

Appeal from the Circuit Court of the United States for the Western 
District of Virginia. 

TMs was a suit in equity by Walter Baker & Co., Limited, against 
W. EL Baker, for infringement of a trade-mark. The circuit court, 
after a final hearing, granted a perpétuai injunction. 77 Fed. 181. 
The présent appeal is taken by the défendant from an order ref using 
to modify the decree in certain respects, and also refusing to dissolve 
the injunction. 

W. L. Putnam and George G. Grattan, for the motion. 
R. T. Barton, opposed. 

Before GOPF and SIMONTON, Circuit Judges, and BEAWLEY, 
District Judge. 

SIMONTON, Circuit Judge. This case is hère on appeal from 
the circuit court of the United States for the Western district of Vir- 
ginia. The appellees now move to dismiss the appeal on the ground 
that this court is without jurisdiction to entertain it. The cause in 
which the appeal is taken was instituted for the infringement of a 
trade-mark. The pleadings having been completed, and ail the évi- 
dence closed, the case came to a hearing on the merits; whereupon 
the court below, on the llth of September, 1896, ordered an injunction 
to issue, perpetually restraining the défendant, his servants and 
agents, from using the trade-mark in controversy. In the décrétai 
order the court reserves for the présent the question of directing an 
account of profits or damages. No appeal was taken from this decree 
by the défendant. It appears from the record that there was also 
pending in the circuit court of the United States for the Southern dis- 
trict of New York another suit involving the same question brought 
by the same complainants, Walter Baker & Co., Limited, against 
James Elwood Sanders, who was the agent of the défendant in the 
Virginia case. This cause having been carried by an appeal to the 
circuit court of appeals of the Second circuit, that court, on the 29th of 
April, 1897, modifled the decree of the court below, and entered a de- 
cree in effect the same as that entered in the Western district of Vir- 
ginia, but differing somewhat in détail. Thereupon the défendant in 
the last-named case filed his pétition in the circpit court of the United 
States for the Western district of Virginia, praying that the decree 
of the llth of September, 1896, be modifled and reheard in certain 
particulars, and for a décision of the question of an account of profita 
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or damages which had been reserved in said decree. This pétition 
came on to be heard on the 20th of July, 1897, and at that hearing the 
défendant also entered a motion to dissolve the injunction granted on 
tlie llth of September, 1896. The court, hearing the pétition, ref used 
the prayer thereof, and declined to modify the decree, except in cer 
tain particulars, to which the complainants had signified their consent. 
It also ordered a référence to a master to take an account of the 
profits or damages, and, passing upon the motion to dissolve the in- 
junction, refused so to do. Thereupon the défendant obtaiued leave 
for an appeal upon the assignments of error in the record. Is this ap- 
peal within the jurisdiction of this court? 

The appellant rests his case upon the act of congress of February 
18, 1895 (28 Stat. 666), amending the seventh section of the act of 
March 3, 1891 (26 Stat. 826). Thia act is in thèse words; 

"Where, upon a hearing in equity In a district court or a circuit court an in- 
junction stiall be granted, continued, refused, or dissolved by an interlocutory 
order or decree, or an application to dissolve an injunction shall be refused in 
a case in wliicli an appeal from a final decree may be taken under the provisions 
of this act to the circuit court of appeals, an appeal may be talien from such 
interlocutory order or decree granting, continuing, refusing, dissolving, or re- 
fusing to dissolve an injunction to the circuit court of appeals: provided, that 
the appeal must be taken within thirty days from the entry of such order or 
decree," etc. 

It vpill be seen from an inspection of this act that there are but 
three qualifications to the right to appeal therein provided for. The 
action of the court complained of must be by interlocutory order or 
decree. The case must be one in which an appeal from a final decree 
can be taken to the circuit court of appeals. The appeal must be 
taken within 30 days from the entry of the order or decree. There 
can be no doubt that the decree of September 11, 1896, granting the 
))erpetual injunction, and reserving the question of a référence, is an 
interlocutory decree, under the statutes we hâve been construing. 
î5ee Worden v. Searls, 121 U. S. 14, 7 Sup. Gt. 814; Richmond v. At- 
wood, 2 0. G. A. 596, 52 Fed. 17; Bissell Carpet-Sweeper Co. v. Goshen 
Sweeper Co., 43 U. S. App. 47, 19 G. G. A. 25, and 72 Fed. 545. So, 
also, the decree of the 20th of July, 1897, in which a référence for an 
accounting is ordered, is, for the same reason, an interlocutory decree. 

The appellant insiste that, his motion to dissolve the injunction hav- 
ing been refused by this interlocutory decree, he cornes within the 
terms of the act of 1895. It is true that, contradistinguished from 
a final decree from which an appeal is usually allowed, this decree 
of July, 1897, is an interlocutory decree; that is to say, some ques- 
tions in the cause remained undecided, the décision of which is neces- 
sary before the opinion of the appellate tribunal can be had on the 
case. But this does not conclude the question, nor does it mean 
that every question in the cause remains open and within the reach 
of controversy in the circuit court. In its decree of the llth of Sep- 
tember, 1896, the court below, after a full hearing on the merits, 
passed flnally upon the question as to the perpetuity of the injunction, 
and ordered it to issue. Thenceforward its action in this respect was 
final, and ceased to be within its control, certainly after the expira- 
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tion of the term at which the order was entered, The only mode 
of reaching the decree upon this point in the court below was upon a 
motion for a rehearing. Coupling the motion to dissolve the injunc- 
tion with the pétition for a rehearing of the case was, in eflect, a 
motion to rehear the decree upon the issuance of the perpétuai injunc- 
tion. The refusai of the court to reconsider and rescind its action 
in this regard was conclusive of the matter, and is not appealable. 
Boston & A. R. Co. v. PuUman's Palace-Car Co., 2 G. G. A. 172, 51 Fed. 
305; Henley V. Hastings, 3 Cal. 342. 

Where sia injunction has been granted to continue in force until 
the further order of the court, the court retains its control of the 
matter; and, if a motion is made to dissolve the injunction, the refusai 
of that motion is appealable under the act of 1895. But when a court, 
after a final hearing, has made an order for the issuance of a perpétuai 
injunction, it has concluded the matter so far as it is concerned. If 
the défendant is dissatisfled, he can carry the case to the circuit court 
of appeals, provided he makes his appeal within 30 days from the 
entry of the order. If he suffers this period to elapse, his only remedy 
is by an appeal after final decree. See Chicago Dollar Directory Co. 
V. Chicago Directory Co., 13 C. G. A. 8, 65 Fed. 463; Boston & A. E. 
Co. V. Pullman's Palace-Car Co., 2 C. C. A. 172, 51 Fed. 305. Were this 
not true, a party against whom a perpétuai injunction has been issued 
after a fuU hearing on the merits can interrupt the références taken 
under the decree by a motion to dissolve, and bring the case up into 
this court at any time it suits his convenience. This would violate 
the spirit and purpose of the acts of 1891 and 1895, and is contrary 
to the proviso which requires an error in that respect to be corrected 
by an appeal within 30 days from the entry of the decree. We are 
of opinion that failing to perfect his appeal from the decree of the llth 
of September, 1896, which ordered the issuance of a perpétuai injunc- 
tion after a filial hearing on the merits, the défendant below has lost 
his right to appeal, in the présent condition of the cause, to this court. 
The appeal is dismissed, with costs. 



IXDEPBNDEiNT DISTRICT OF PELI/A v. BEARD. 

(Circuit Court, S. D. lowa, C. D. September 17, 1897.) 

Fedbral and State Couets— Rules of Pboperty— Insolvent Bank— Rights 
OF Dbpositors. 

It bas been established by the suprême court of lowa that, In order to 
fasten a spécial trust upon funds lield by the receiver of an insolvent bank 
in that state, it Is not necessary to trace the deposit into any spécifie prop- 
erty in his hands, but that it is sufflcient to show that the estate in his 
hands has been augmented by the trust fund in question. Hdd, that this 
constitutes such a mie of property as to be binding on the fédéral courts. 

This was a suit by the Independent District of Pella against R. R 
Beard, receiver of the First National Banlî of Pella, to establish a pre- 
ferred claim against the funds in the hands of the receiver. 

Earle & Prouty and P. H. Bosquet, for plaintiff. 
Cummins, Hewitt & Wright, for défendant. 



6 83 FEDERAL KEPORTBR. 

WOOLSON, District Judge. The bill hereiii in substance avers that 
the treasurer of the plaintifE district from time to time deposited in 
the First National Bank of Pella funds belonging to plaintiff, and that 
on the Ist day of June, 1895, the said funds so deposited amonnted to 
14,676.25, said funds being taxes duly coUected for plaintiff, and by 
said treasurer paid into said bank, which funds were credited on the 
books of said bank to said district treasurer; that on said June Ist 
said bank was declared insolvent, and taken possession of by the gov- 
ernment; that défendant, Beard, was duly appointed receiver, and took 
possession of the assets of said bank, including the said funds so paid 
in by said district treasurer; that, under the laws of the state of lowa, 
said district treasurer had no authority to so deposit said funds with 
said bank, as the offlcers of said bank at the time well knew, and said 
officers also knew said funds to be public funds, the property of plain- 
tiff, at the time said funds were so received and paid into said bank ; 
that it was the duty of said ofiScers of said bank, under said recited 
facts, not to mix said funds with the gênerai funds of said bank, but 
said bank, by its said oiBeers, did unlawfully couvert said funds to its 
own use, and did unlawfully increase its assets by mixing said funds 
therewith; that ever since said funds were so left with said bank by 
said district treasurer the amount thereof was in the possession of said 
bank up to the time said bank was so closed and taken possession of 
by the govemment; that at said closing there was on haud in said 
bank the sum of |8,000, which was composed in part of said $4,676.25, 
to wit, said funds so deposited by said district treasurer ; that the whole 
of said cash came into the hands of the défendant receiver; that said 
funds, so deposited by said district treasurer, became and were, in the 
hands of said bank, a trust fund, and, as such, passed into the hands 
of said receiver; that said trust funds are the property of plaintiff, 
and never became the property of the said bank, and plaintiff has a 
preferential claim thereto, and is entitled to, and prays, decree estab- 
lishing same, and ordering said receiver to pay same as such. The 
receiver, in bis answer, substantially admits ail the facts pleaded in 
the biîl, — that is: The deposit by the treasurer of plaintiff of funds 
belonging to plaintiff. That the offlcers of said bank knew such funds 
to be public funds, belonging to plaintiff. That on June 1, 1895, and 
at the date when the receiver took possession, said bank was indebted 
to plaintiff in the said sum of $4,676.25, as balance due on deposit ac- 
count. The alleged insolvency and closing of said bank on said June 
Ist, and the appointment of, and taking possession by, said receiver. 
But said receiver dénies any unlawful conversion of said funds; dé- 
nies said balance is a trust fund in his hands; dénies said funds so 
deposited by said district treasurer were in said bank at its said clos- 
ing, or tiat any part thereof came into his hands as receiver; avers 
the methods of depositing in said bank, by said treasurer, of plaintifl's 
funds, had, for many years prior to said June 1, 1895, been continu- 
ûusly the same, and the account of said funds had by said bank been 
entitled "Treasurer of Independent School District," and said funds 
had been so deposited generally, and not specially, and had been con- 
tinuously mingled with the gênerai funds of said bank, and checked 
therefrom by said treasurer as a gênerai account. That ail the funds 
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so paid in and deposited by said treasurer had, at time of said closing, 
been checked out, and the cash then on hand contained no part of the 
funds which had been so deposited by said treasurer. 

The issues of fact herein are very few. The main contentions arise 
on the law applicable, and its application. The following facts ap- 
pear, eitner in the agreed statement of facts, or the évidence supple- 
menting the same: The First National Bank of Pella was duly or- 
ganized and acting under the statutes providing for such banks, with 
its place of business at Pella. Said bank was insolvent for more 
than a year prior to June 1, 1895. On said June Ist said bank was 
closed, and possession thereof duly taken by the government. De- 
fendant, Beard, was duly appointed receiver thereof, and took posses- 
sion of its assets. On said June Ist, the cash assets of the bank were 
18,729.93, which passed into said receiver's hands. The Independent 
District of Pella is a duly-organized school district, and, under the 
laws of the state of lowa, compétent to sue. For years prior to said 
June Ist, the treasurer of said district was accustomed to deposit in 
said bank the funds of said district, as the same came into his hands. 
Such deposits were not made as spécial deposits, but were paid into 
said bank as gênerai deposits, and intermingled with the bank's gên- 
erai funds. The account of said deposits was kept in the books of 
said bank under the heading of "Treasurer of Independent School Dis- 
trict." The treasurer from time to time checked against this ac- 
count, as is the custom of depositors generally, and at times, by an 
arrangement between said treasurer and the bank officiais, funds were 
paid from the bank on warrants of the district signed by the prési- 
dent and secretary, addressed to the district trea.surer; thèse war- 
rants, by such agreement, being regarded, when presented to the bank, 
as checks by the treasurer, and being accepted by him as vouchers 
for payment by the bank. No interest was paid on the account of 
said funds so deposited or remaining on hand. No request was ever 
made that any of such deposits be held as spécial deposits or funds. 
No resolution or action of the board of directors of plaintiff authorized 
or directed said deposits to be made by said treasurer. The officers 
of said bank knew, at the time said deposits were being made, that 
the same were the funds of plaintiff. Said deposits were not always 
made in money, but some portion — how much is not shown — was made 
in checks or drafts, which were received by said bank, and credited in 
the treasurer's said account as cash. During the entire period cov- 
ered by said deposits by said district treasurer, and up to the closing 
of said bank, there was in said bank in cash more than the said sum 
of 14,676.25, and the daily balance of cash on hand in said bank, as 
shown by the cash register of the bank for each day, exceeded the 
balance so shown as due the district treasurer on that day. The 
balance, as shown by the books of the bank, owing by said bank on 
said June Ist, on the said account of "Treasurer of Independent School 
District," and when said receiver took charge, was |4,676.25, which 
sum is due from said bank to plaintiff. On May 11, 1895, the balance 
due from said bank on said account was |707.45. On May 13, 1895, 
a deposit was made by said treasurer of $4,340.30, which was carried 
on the books of the bank, and credited to him, in the said account 
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whose heading is given above. At the trial it was agreed by the 
parties that no part of this deposit of |4,340.30 was made in cash, 
but that the same was made by the deposit of a check or order of 
the county treasurer, whereby a charge of said sum was made to such 
county treasurer's account, wherein the bank was owing him, and 
a corresponding crédit placed in the account of the district treasurer. 
Evidence was ofEered showingthat the two deposits (May 6,1895,|614.- 
40, and Feb. 14, 1895, $310.11) next preceding the said deposit of May 
13th were not made in cash, but were also made by transfer of créd- 
its, through check, etc. The bank was open and doing business 
each week day from said May 13th up to its said closing, on June 
Ist The treasurer drew against this account, viz.: on May 15th, 
Î58.70; May 17tn, $51.50; May 18th, $37.70; May 20th, |S.50; and 
on June Ist, $215. The balance of cash assets on hand in th.e bank 
oa said May 15th was $8,838.82. Between that day and the closing 
of the bank, the largest daily balance of cash assets in the bank was, 
on May 28th, $10,967.46, and the smallest daily balance June Ist, 
$8,729.93. On said May 13th, according to the daily cash register of 
the bank, there was deposited in said bank $8,297.43, which includes 
the treasurer's deposit of $4,340.43. Other transactions of that day 
are entered in said cash register, amounting to $977.05, — a total cash 
assets or receipts of $9,274.48. Said cash register shows oa said 
May 13th, as paid ont to depositors, $7,987.92, and other transactions 
chargea as |800, making a total of, apparently, cash paid out on said 
May 13th of $8,787.92. The next day, May 14th, said cash register 
shows, received from depositors, $5,565.40, and from other sources, 
$1,920.36, — a total of $7,485.76; and, on same day, paid out to de- 
positors, $3,066.20, and to others, $5,027.42,— a total paid out of |8,- 
093.62. From said May 13th to the foUowing June Ist, inclusive, the 
largest total shown on the cash register as paid out to depositors is on 
May 13th, as above given, while the smallest amount as shown is on; 
May 21st, where such amount is $4v8.50. The next smallest is May 
28th, $1,065.90. The daily receipts from depositors shown during 
that entire period aggregate $41,580.18, or average daily receipts of 
$2,445.89. During the same period, the payments so shown to de- 
positors aggregate $43,123.39, or average daily payments of $2,536.67. 
The cash receipts, as shown by said cash register, from other sources 
than depositors, aggregate, during said period, $32,895.18, being a 
daily average of $1,935.01; while the cash payments to others than 
depositors aggregate, as so shown, $30.569.51. being a daily average 
of $1,857.03. Taking the entire cash receipts for said period, as so 
shown, we hâve an aggregate of $74,475.36, or a daily average of $4,- 
380.90 ; while the entire cash payments so shown for such period ag- 
gregate $73,692.90,— a daily average of $4,334.88. What part of 
thèse apparently "cash" receipts and payments were actually made in 
cash the évidence does not disclose. 

I hâve stated thus fully the facts as they appear in the évidence, 
for the purpose of enabling counsel, and at their request, to présent 
their views fully thereon should the case be reviewed oa appeal, as 
I doubt not it will be. On thèse facts, the question whose solution 
must détermine the decree to be rendered is whether the balance 
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shoTvn to be due the plaintifE is to be regarded as bo traced into the 
cash in defendant's hands as a trust fund, as that plaintiff is entitled 
to hâve the same paid in préférence to the gênerai creditors of the 
bank. If, under the law to be applied thereto, the deposits made by 
the district treasurer are so traced into the cash assets received by 
défendant, as assets of the bank, as that plaintiï is taken ont of the 
class of gênerai creditors, and given a spécial and superior right or 
claim on such cash assets, decree must pass for plaintiff for the full 
balance due it from the bank; otherwise, the bill must be dismissed, 
and plaintiff remitted to share with the other gênerai creditors. 

This question is not easily decided. Counsel upon either side hâve 
referred the court to many cases sustaining the contention of counsel 
citing them. This conflict of décision is marked and irreconcilable. 
In many of the cases, the court delivering the décision has attempted 
to distinguish the case then under considération from other cases 
wherein a contrary view of the law was held. Generally such attempts 
hâve not been satisfactory. Not only hâve the highest courts of the 
States arrayed themselves on one side or the other of the law as dé- 
cisive of the cases before them, but the circuit courts of the United 
States are found with antagonistic views on the gênerai proposition 
as to what is necessary to enable trust funds to be so successfully 
traced as that a preferential claim therefor can be maintained. In 
many of the cases, notably those to which counsel bave referred as 
decided by the suprême court of the United States, the décision has 
turned, or been largely affected, by the existing relations of principal 
and agent, and by the fact that property in the draft, account, or the 
like, ont of which the trust relation sprang, remained in the one claim- 
ing the trust funds, and never passed to the party against whom this 
claim was made. While the reasoning underlying such décisions is 
instructive, and may assist in determining what the law décisive of this 
suit is, as between conflicting décisions cited from différent jurisdic- 
tions, they do not seem to settle the question hère to be decided, since 
the facts on which thèse décisions passed differ so radically from those 
in the case at bar. 

In Prelinghuysen v. Nugent (1888) 36 Ped. 229, 239, Justice Brad- 
ley, sitting in the circuit court of the district of New Jersey, had occa- 
sion to consider the gênerai question with respect to the facts then be- 
fore him. That case presented a complicated array of facts. The re- 
ceiver of a national bank was seeking to follow into certain property 
(certain material and finished stock) moneys abstracted from the bank. 
In considering the matter, the learned justice says: 

"Another difflculty in the eomplainant's case Is the want of identlty of the 
property daimed with the proceeds of the money abstracted from the bank. 
Formerly the équitable right of followlng misapplied money or other property 
into the hands of the parties receiving it depended on the ability of identifying 
it; the equity attaching only to the very property misapplied. This right was 
first extended to the proceeds of the property, namely, to that which was pro- 
cured in place of it by exchange, purchase, or sale; but if it became confused 
with other property of the same kind, so as not to be distinguishable, without 
ony fault on the part of the possessor, the equity was lost. Finally, however, 
it has been held as the better doctrine that confusion does not destroy the 
equity entirely, but converts it into a charge upon the entire mass, giving to the 
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larty injured by the unlawful diversion a prlôtity of right over thé other credlt- 
ors pf the possessor. This is as far as the rule bas been carrled." 

Passing to the application of theae yiews to the facts before Mm, 
he says: 

"The diflSculty of sustaining the claim Ifl the présent case is that it does not 
appear that the goods clalmed— that is to say, the stocls on hand, finished and 
unfinlshed— were, either in whole or in part, the proceeds of any money un- 
lawfully abstracted from the baok. On the contrary, the goods and stocli on 
hand were purchased of the other creditors of Nugent & Co., almost eutirely, 
If not whoUy, on crédit, and really stand in place of, and represent the debts of, 
the firm due and owing to said creditors. Thls is true with regard to ail the 
raw stock on hand, and wlth regard to ail the stock and materials from which 
the manufaetured or partially manufactured goods were produced. If any 
moneys derlved from the bank entered into the latter, they were those moneys 
which Were regularly drawn by checks of the firm weekly for the payment of 
their hands. It seems impossible, therefore, to sustaln any gênerai charge or 
trust upon the goods or property of Nugent & Co. as that which has been set 
up and claimed by the complainant." 

National Bank v. Insurance Co. (1881) 104 U. S. 54, is cited by coun- 
sel upon each side. The facts in that case distinguish it from the case 
at bar. There one Dillon, the gênerai agent of an Insurance company, 
opened an account as gênerai agent with the bank, and his account 
was entitled as with him as gênerai agent. While he from time to 
time deposited some of his private funds in this account, such deposits 
were of comparatively minor amounts. His current deposits included 
checks, etc., for premiums, which he indorsed as gênerai agent. His 
checks on the account were signed as gênerai agent. In closing his 
account, the bank charged against it an amount which substantially 
wiped out the crédit then due him. This charge consisted of a private 
debt due the bank from Dillon. He was then owing the company, as 
its gênerai agent, an amount equal to that wiped out by the bank. 
The Insurance company sued the bank, claiming the deposit as gênerai 
agent constituted a trust f und, against which the bank could not charge 
Dillon's private debt. The suprême court sustain this clatm, distin- 
guishing the right of the bank to pay out on Dillon's check (even 
though the funds thus obtained were used by him for his private busi- 
ness) from the right of the bank to set against the funds, of whose 
trust character the court found the bank had notice, a private debt 
due from Dillon to it. The argument of the court in reaching the dé- 
cision must be considered as applied to the facts before it. Thus ap- 
plied, the case fails to supply us with décisive authority for the case 
at bar. 

Peters v. Bain (1890) 133 U. S. 670, 694, 10 Sup. Ct. 354, refers to 
National Bank v. Insurance Co., supra, as recognizing and applying 
the rule laid down by Justice Bradley in Frelinghuysen v. Nugent, 
supra; and, applying the same principle in that case, the court, 
through Ohief Justice Fuller, flnds the claim that trust funds then 
under considération had been successfuUy traced to certain property 
was not sustained by the proof. That branch of the gênerai question 
which must décide this case at bar is not stated or considered. 

Bank v. Armstrong (1893) 148 V. S. 50, 13 Sup. Ct. 533, and Evans- 
ville Bank v. German-American Nat. Bank (1895) 155 U. S. 556, 15 
Bupj Ct. 221, relate to matters of collection, with considération of the 
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relations of principal and agent, and do not touch on the spécial ques- 
tion to be herein deeided. 

Turning to the other cases cited by counsel, we find no décision of 
tbe circuit court of appeals of this circuit on tlie point under considéra- 
tion. While Justice Brewer rthen circuit judge of this circuit) in Schu- 
1er V. Bank (1886) 27 Fed. 424, 427, refers to the principle involved, 
he does not amplify his views, but merely remarks: 

"So, also, I think there is some room for the applioation of the principle ihat, 
where a fund can be traced, equlty will foUow it. I do not mean to say tliat 
there is the fullest room for the application of that principle." 

And he then proceeds to trace, under the facts before him, the pro- 
ceeds of a note, through checks, remittances, etc. 

A careful reading of the cases deeided by the circuit courts of appeal 
and the circuit courts in the différent circuits emphasizes the sugges- 
tion heretofore made as to diversity of views and irreconcilable déci- 
sions with référence to the extent and particularity with which funds 
must be traced before equity will decree a preferential claim. So far 
as this tracing relates to the purchase of property, the fédéral and 
State courts appear to hold consistently to what has long been the es- 
tablished rule, and to require satisfactory proof that the trust funds 
went into the property, so that such property may equitably be re- 
garded as standing in place of the trust funds. The divergence of 
opinion arises where money held in trust, or properly to be considered 
as trust funds, has been conf used with other funds, mixed in a gênerai 
mass of funds. 

Counsel for the receiver has called the attention of the court to a 
large array of cases wherein is stated, with more or less directness, the 
principle which he claims must décide this case for défendant. Among 
thèse are the following from the state courts: McClure v. Commis- 
sioners (Colo. Sup.) 34 Pac. 763; Holden v. Piper (Colo. App.) 37 
Pac. 34; Silk Co. v. Flanders (Wis.) 58 N. W. 383; Gianella v. Mom- 
sen (Wis.) 63 N. W. 1018; Burnham v. Barth (Wis.) 62 N. W. 96; 
Sherwood v. Bank (1892; Mich.) 53 N. W. 923; Sherwood v. Bank 
(1894; Mich.) Cl N. W. 352; Lebanon Trust & Safe-Deposit Bank's 
Assigned Estate, 166 Pa. St. 622, 31 Atl. 334; Little v. Chadwick, 
151 Mass, 109, 23 N. E. 1005; Slater v. Oriental Mills (E. I.) 27 
Atl. 443; Shields v. Thomas (Miss.) 14 South. 85; Goldthwaite v. 
Ellison (Ala.) 12 South. 812. Counsel for receiver also cites from the 
fédéral courts the following: National Bank v. Insurance Co., 104 
U. S. 54; niinois Trust & Savings Bank v. First Nat. Bank (1883; 
Wallace, J.) 15 Fed. 858; Bank v. Armstrong (1888; Jackson, J.) 
36 Fed. 59; Bank v. Dowd (1889; Seymour, J.) 38 Fed. 172; Bank 
V. Armstrong (1889; Jackson, J.) 39 Fed. 684, afflrmed in 148 U. S. 
50, 13 Sup. et. 533; Bank v. Austin (1891; Bruce, J.) 48 Fed. 25; 
Wasson v. Hawkins (1894; Baker. J.) 59 Fed. 233; Multnomah Co. 
V. Oregon Nat. Bank (1894; Bellinger, J.) 61 Fed. 912; Spokane 
Co. V. First Nat. Bank (1895) 16 C. C. A. 81, 68 Fed. 979, affirming 
decree below; City of Spokane v. First Nat. Bank (1895) 16 C. G. A. 
85, 68 Fed. 982, reversing decree below ; Association v. Clayton (1893^ 
6 C, C. A. 108, 56 Fed. 759, affirming decree below. Some of the de 
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cisions cited sustain, in the strongest language, the position of coun- 
sel for receiver. It must be conceded that the proof as to tlie continued 
receipts and disbursements by the Pella bank during the period fol- 
lowing the deposit by plaintiff's treasurer, on May 13th, ajid to the 
closing of the bank, is of great force as applied to the reasoning pre- 
sented by counsel for receiver. In that period the aggregate receipts 
by the bank of cash assets are shown to hâve been |74,475.36, and 
disbursements, |73,692.90; while on said May 13tb the cash assets 
of the bank, after receipt of said deposit by plaintiff's treasurer, were 
but 18,436.27. The presumption, indulged in by some of the cases 
cited for plaintiff, tiiat in paying out money the offlcers of the bank 
did not pay eut any trust funds, but, keeping those funds, paid out 
the other funds, takes on the hue of fiction, rather than presumption, 
under the proof that ail the cash received on deposit was mingled into 
one gênerai mass in the bank, and thus increased or lessened as de- 
posits or disbursements compelled the moving of cash. 

Among the cases cited by counsel for plaintiff are the following 
from the courts of différent states: McLeod v. Evans, 66 Wis. 401, 
28 N. W. 173 (but this appears to be overruled by Silk Go. v. Flan- 
ders [Wis.] 58 N. W. 383); Peak v. EUicott, 30 Kan. 161, 1 Pac. 499; 
Bank v. King, 57 Pa. St. 202; Harrison v. Smith, 83 Mo. 210; Bank 
v. Weems, 69 Tex. 489, 6 S. W. 802; Stoller v, Coates, 88 Mo. 514; 
People V. City Bank of Eochester, 96 N. Y. 32; Yarnell v. Los An- 
geles, 87 Cal. 603, 25 Pac. 767; Shields v. Thomas (Miss.) 14 South. 
84; Association v. Austin (Ala.) 13 South. 908; Cavin v. Gleason, 
105 N. Y. 256, 11 N. E. 504; State v. Foster (Wvo.) 38 Pac. 926; In- 
dependent Dist. v. King, 80 lowa, 498, 45 N. W. 908; District Tp. 
of Eurêka v. Farmers' Bank of Fontanelle (lov^'a) 55 N. W. 343. 
Also the following décisions by the fédéral bench : National Bank v. 
Insurance Co. (1881) 104 U. S. 54, 71; Frelinghuysen v. Nugent (1888) 
36 Fed. 229, 241 (being portion extracted, supra) ; San Diego Co. v. 
California Nat Bank (1892; Ross, J.) 52 Fed. 59; Knight v. Fisher 
(1893; Butler, J.) 58 Fed. 991 (décision affirmed in 9 G. 0, A. 582, 
61 Fed. 491; but the point now under considération does not ap- 
pear to hâve been discussed); Massey v. Fisher (1894; Butler, J.) 62 
Fed. 958; Wasson v. Hawkins (1894; Baker, J.) 59 Fed. 233; OU Co. 
V. Hawkins (1896) 20 G C. A. 468, 74 Fed. 395, reversing decree be- 
low. 

An examination of the cases cited readily shows their irreconcil- 
able cbaracter. Counsel readily agrée this far : That if the cash asr 
sets, with which were mingled the deposits (assuming them to be 
cash) made by plaintiff's treasurer, had been paid out or dissipated, 
and the funds entirely exhausted, that plaintiff could not recover. 
But plaintiff claims that, since there was continuously on hand, as 
cash assets, an amount exceeding such deposits, there is a sufficient 
tracing of such deposited funds to sustain, under the modem rules 
of equity, plaintiff's right to recover; while défendant, denying the 
existence of such rules to the extent thus asserted by plaintiff, in- 
sists that the transactions of the bank from day to day, after such 
deposits were made, réfute the claim of plaintiff that there is any 
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such tracing into the receiver's hands, but, on the contrary, sustain de- 
f endant's claim that such. daily transactions destroy whatever tracing 
might otlierwise exist, — in other words, defendant's attitude appar- 
ently concèdes that, kad the bank closed on tbe day the deposit of 
Mav 13th was made, and the receiver then taken possession, such 
tracing might be sufflcient; but défendant strenuously maintains that 
the daily transactions thereafter àt the bank, and up to its closing, 
on June Ist, destroy such tracing. Défendant concèdes, further, that 
if the rule announced by the suprême court of lowa in Independent 
Dist T. Bang, 80 lowa, 498, 45 N. W. 908, and reafQrmed in Dis- 
trict Tp. of Eurêka t. Farmers' Bank of Fontanelle, 55 IST. W. 343, 
is to control, decree herein must pass for plaintiff. In the latter 
case, the court summarize what was held in the former : 

"In Independent Dist. v. King, 80 lowa, 498, 45 N. W. 908, the tdentlcal 
money deposited was not sbown to hâve been dellvered to the assignée, and 
It was said that, if a trust for the amounts deposited were established, 'it 
must be on the ground that the deposits must be held to hâve increased the 
estate of the Insolvents, and that the balance due is represented by an in- 
crease now in the hands of the assignée.' It was further held that, the 
money having been traced into the estate of the insolvents, impressed with the 
character of a trust fund, the burden was upon the assignée to show that it 
contributed nothlng to the estate which he acquired by vlrtue of the assign- 
ment." 

Proceeding to apply thèse principles to the Bank of Fontanelle 
Case, the court say : 

"We do not thlnk it is necessary to trace the deposit into any spécifie prop- 
erty in the hands of the assignée in order to establlsh a trust, but it should be 
shown, presumptively, at least, that the estate in his hands has been augmented 
by the trust fund." 

If this rule is to be applied to the case at bar, decree must be for 
plaintiff. 

Défendant contends that this court is not required to follow the 
décisions of the suprême court of lowa as given in the cases above 
cited ; in other words, that there is no statute law, no local custom 
or usage, and no rule of property therein involved, which is binding 
on this court in the présent action. It is undoubtedly true that the 
United States courts sitting as courts of equity hâve a freedom of 
action in this respect which they do not possess as courts of com- 
mon law, and that, as a gênerai proposition, tbe equity jurisdiction 
of the fédéral courts cannot be limited or restrained by a state. 
Green v. Creighton, 23 How. 90; Payne v. Hook, 7 Wall. 430; Eidings 
V. Johnson, 128 U. S. 212, 9 Sup. Ct. 72; Mississippi MUls v. Cohn, 
150 U. S. 202, 14 Sup. Ct. 75. But thèse décisions relate to the prac- 
tice, the impairing of jurisdiction, ratber than to the détermination 
of the rights of parties after jurisdiction has been acquired. 

In Brine v. Insurance Co., 96 U. S. 627, Mr. Justice Miller, in de- 
livering the opinion of the court, considered, as applied to the facts 
of that case, substantially the views on this point as urged by coun- 
sel in case at bar. The main question therein involved was the es- 
tent to which the statutory right of rédemption, as construed bythe 
state court, was binding on the fédéral courts. It was conteaded 
that: 
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"■Not only do the manner of conductlng the sale under decree of foredosure, 
aiid ail the Incidents of the sale, corne wîthin the rules of practice of this court, 
but that the effects of such sale on the rights acquired by the purchaser, and 
those of the mortgagor and his subséquent grantces, are also mère matters of 
practice, to be regulated by the rules of the court," etc. 

The court déclare adversely to this contention, and state, in sub- 
stance, that if the converse of this contention is "in confliet with the 
gênerai doctrine of the exemption from state control of the chancery 
practice of the fédéral courts, as regards mère forms of procédure, 
they are of paramount force, and the latter must, to that extent, 
give way." Proceeding to inquire "if the statutes of Illinois on the 
subject do confer positive and substantial rights in this matter," the 
opinion finds such rights to exist, and the decree of the court below 
is reversed. 

In the course of the opinion, it is said: 

"We are not insensible to the fact that the Industry of çounsel bas been 
rewarded by flndlng cases even in this court In which the proposition that 
the rules of practice in the fédéral courts in suits at equity cannot be eontroUed 
by the laws of the states Is expressed in terms so emphatic and so gênerai as 
to seem to justify the inference hère urged upon us. But we do not flnd that 
It has been decided in any case that this principle bas been carrled so far as 
to deny to a party in those courts substantial rights conferred by the statutes 
of a state, or to add to, or take from, a oontract that which is made a part 
of It by the law of the state, except where the law impairs the obligations of 
a contract prevlously made." 

To the claim that this refers only to statutory provisions, référ- 
ence may be had to Chicago v. Robbins, 2 Black, 418, 428, whereiu it 
is said: 

"Where rules of property in a state are fuUy settled by a séries of adjudica- 
tions, this court adopts the décisions of the state courts; but, where private 
rights are to be determlned by the application of common-Iaw ruies aloae, this 
court, although entertaining for state tribunals the highest respect, does not 
f eel bound by thelr décisions." 

In Suydam v. Williamson, 24 How. 427, 433, the court say: 

"The power to establish fédéral courts, and to endow them with a Jurlsdic- 
tion to détermine controversies between certain parties, afCords no pretext 
for abrogating any established rule of property, or for removing any obliga- 
tion of her eitizens to submit to the rule of the local soverelgn. * * * It 
behooves every other state to enforce or maintain rights which hâve thus 
orlginated in laws operating within their legltimate sphère, and which defeat 
no policy of their own; and the jurisprudence of this court attests the care 
with which this court has observed the gênerai obligation in its administration 
throughout the Union." 

With approval, the court quote from Jackson v. Chew, 12 Wheat. 
162, the foUowing: 

"The inquiry Is very much narrowed by applying the rule which has unl- 
formly governed this court, that, wbere any principle of law establishing a rule 
of real property has been settled in the state courts, the same rule will be ap- 
plied by this court that would be applied by the state tribunals." 

The judicial interprétation by the state courts of the state statutes, 
and their application in cases involving statute of frauds, is followed 
by the fédéral courts. De Wolf v. Eabaud, 1 Pet. 476; Caldwell v. 
Carrmgton, 9 Pet. 86v • So as to assignments for creditors and deeds of 
assignment. Allen v. Massey, 17 Wall. 351; Jaffray v. McGehee, 107 
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U. s. 361, 365, 2 Sup. Ct. 367; Kandolpli's Ex'r v. Quidnick Co., 135 U. 
S. 457, 10 Sup. Ct. 655; May v. Tenney, 148 U. S. 60, 64, 13 Sup. Ot. 
491; Chicago Union Bank v. Kansas Gitj Bank, 136 D. S. 223, 10 Sup. 
Ct. 1013,— wliere it is said: 

"The question of the construction and effect of a statute of a state, regu- 
latlng assignments for the benefit of creditors, Is a question upon whidi the 
décisions of the hlghest court of the state, establishing a rule of property, are 
of controUing authority in the courts of the United States. • • * If , there- 
fore, différent interprétations are given in difCerent states to a similar local 
law, that law, in effect, becomes, by the interprétations, so far as it is a rule 
tor our action, a difCerent law in one state from what it is in the other." 

As was said by Mr. Justice Brewer in Liunber Oo. v. Ott, 142 U. S. 

827, 12 Sup. Ct. 320: 

"The rights of the parties are determined by the local statute, and the con- 
struction placed thereon by the suprême court of the state is décisive. The 
question of the construction and effect of a statute of a state regulatlng as- 
signments for the Ijenefit of creditors is a question upon which the décisions 
of the hlghest court of the state, establishing a rule of property, are of con- 
troUing authority In the courts of the United States." 

So, also, as to the construction given by the highest court of the state 
to words m, a deed or will, etc. Jackson v. Chew, 12 Wheat. 153 ; 
Vvaring v. Jackson, 1 Pet. 569; Henderson v. Griiïin, 5 Pet. 151; Bur- 
gess V. Seligman, 107 U. S. 20, 33, 2 Sup. Ct. 10; Barber v. Eaiiway 
Co., 166 U. S. 83, 99, 17 Sup. Ct. 488. 

In Nichols v. Levy, 5 Wall. 433, 444, the suprême court of Tennes- 
see, interpreting a statute of that state, had decided that such stat- 
ute embraced trusts of the nature then under investigation, and that 
the same exempted the property embraced in the trust from liability 
to certain creditors. The suprême court of the United States follow- 
ed suCh construction, and sustained the trust, but declared that, if 
decided by them on gênerai principles of jurisprudence, and without 
regard to the state construction, they must necessarily hâve given a 
contrary décision. "Being a local statute, and involving a rule of 
property, we adopt the construction which has been given to it by the 
highest judicial tribunal of the state." 

The décision reached by the suprême court of lowa in Independent 
Dist. v. King, 80 lowa, 497, 45 N. W. 908, is based primarily on a stat- 
ute of that state (Code 1873, § 1747) requiring the school treasurer 
to hold ail money belonging to the district, and pay out the same 
only on orders drawn, signed, and countersigned, as by statute direct- 
ed. By varions décisions of that court, such treasurer was held re- 
sponsible for the moneys officially coming into his hands, even though 
it was stolen (District Tp. v. Morton, 37 lowa, 551) ; or destroyed by lire 
(District Tp. v. Smith, 39 lowa, 10) ; or lost in a bank, where he had 
deposited it (District Tp. v. Hardinbrook, 40 lowa, 130). Following 
this gênerai Une of settled décisions in lowa, under the statute quoted. 
the suprême court of that state (Independent Dist. v. Eang, 80 lowa, 
500. 45 N. W. 909) décide that: 

"When [the school treasurer] made the deposits In question, he had no title 
to the money, excepting that acquired by virtue of his office as treasurer, 
and no right to part with that tltle by mailing a gênerai deposit. The [banlc 
officiais] \yere fully advised as to the material facts, and therefore could acquire 
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no title to the deposit adverse to the [school district, whose fnnds were so 
deposlted]. As to them, thé money constitiited a trust fund, whlch they had 
no rlght to convert to their own use; and the fact that they mingled it with 
other money, so that the Identity of that deposited was lost, would not destroy 
the trust character of the deposits, nor prevent the enforcement of the trust 
ftgainst property to which they had contributed." 

Without spécial référence to the cases, it may be said that the 
same gênerai doctrine above considered is applied by the fédéral 
courts to suits to set aside conveyances, whether of real or personal 
property, as fraudulent, and of the rights of the parties thereunder; 
and there appears the same application, whether the action be at law 
or equity. The imperative reasons for this adoption of settled state 
construction readily appear. The two courts, operating wlthin the 
same territory, with concurrent jurisdiction in the matters to be de- 
tennined, ought not to engage in unseemly conflict. Though operating 
on différent planes, unless there be some rule which can be properly 
applied, such conflict is inévitable. The opinion in Suydam v. Wil- 
liamson, supra, quotes the foUowing pertinent suggestions from Beau- 
regard V. New Orléans, 18 How. 497: 

"The constitution of this court requires it to foUow the laws of the several 
States whêrever they properly apply; and the habit of this court has been 
to defer to the décisions of their Judicial tribunals upon questions arising out 
of the common law of the state, especially when applied to the tltle to lands. 
Upon cases like the présent, the relation of the courts of the United States to 
a state is the same as that of her own tribunals. They administer the laws of 
the state, and, to fulflll that duty, they must flnd them as they exist In the 
habits of the people, and in the exposition of thelr constituted authorities. 
Without this, the peculiar organization of the judicial tribunals of the states 
and the Union would be productive of the greatest mischlef and confusion." 

Apply to the case at bar thèse suggestions. If defendant's conten- 
tion is correct, then this court, sitting in lowa, must, on the same 
state of facts, arrive at a contrary décision from that to which a 
state court of concurrent jurisdiction must arrive. A nonresident 
plaintiff, bringing his suit in this court against the receiver of a bank 
organized under the state law, would be denied decree, and his claim 
declared not preferential, and compelled to share with the gênerai 
creditors; whUe a citizen of the state, not permitted to bring his ac- 
tion in this court, would, by the state court, acting under the décisions 
of the suprême court of the state, be granted decree, although he had 
deposited his funds in the same bank, and under the same circum- 
stances as did the nonresident depositor. So, too, the same substantial 
facts presented against the receiver of a national bank, who could re- 
move the suit to this court, would bring déniai for a preferential claim 
to the depositor, while such facts, if presented in the state court 
against the receiver of a state bank in the same city even, would se- 
cure a preferential daim. In the absence of any statutory provision 
in the national bank act and its supplemental législation, I would hesi- 
tate to so détermine this case as to place the décision of this court in 
direct conflict with the settled adjudications of the suprême court of 
this state, in this matter. There seems involved such a rule of prop- 
erty, and the results of such conflicting décisions of fédéral and stato 
courts would be so greatly to be regretted, that it appears to be the 
safer and wiser course to accept as the law of this case the décisions of 
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the state court. As a matter submitted for my sole détermination, 
without action of the state court tliereon, I would be strongly inclined 
to deny that a preferential claim exista in tlie case at bar, and believe 
this would accord with the stronger current of authority; but, for 
reasons above outlined, and supported in this conclusion by the cases 
above cited, authorizing me to foUow the suprême court of the state 
wherein their décisions constitute a rule of property within the state, 
I flnd herein for the plaintiff, and that it is entitled to decree herein 
sustaining its preferential claim for the balance shown to be due it 
from the défendant receiver. Let decree be entered accordingly, with 
costs. 



HUTOXDN V. JOSEPH BANCROFT & SONS CO. et al. 
(Circuit Court, D. Delaware. October 12, 1897.) 

1. Corporations— Action bt Stockholdbr— Failtjre to Applt to Corpora- 

tion. 

A shareholder cannot maintaJn a suit to compel the surrender to the cor- 
poration of stock illegally transferred, the repayment of dividends paid 
thereon, and to prevent the further payment of dividends, unless he bas 
flrst appUed to the corporation Itself to remedy the wrong. 

2. Equitt Pleadino — Demurrer— Tkuth op Fact Alleged. 

On a demurrer to the blU the court Is not precluded from examlnlng the 
entlre record tn the cause for ald In determining the actual yerlty of a mère 
bald allégation that a certain thing will be done by another, unaccompanied 
by any drcumstances givlng it weight or credence. 

William S. Hilles, for complainant. 

Benj. Melds, for défendant Joseph Bancroft & Sons Go. 

Lewis C, Vandegrift, for défendant Bloede. 

DALLAS, Circuit Judge. This is a suit in equity, brought by a 
shareholder of the Bancroft Company against that corporation and 
Victor G. Bloede. Its objecta are to compel Bloede to surrender 
to the Bancroft Company, for cancellation, certain shares of its stock, 
and to repay to that company money which he has received as divi- 
dends on that stock, and also to prevent any further payments to 
him of dividends now or hereafter declared. The relief thus sought 
is claimed upon the grounds : First, that Bloede obtained the shares 
in question from the Bancroft Company by means of false and fraudu- 
lent représentations made by him to its officers; and, second, that 
the agreement to exchange shares of the stock of the Bancroft Com- 
pany for a like number of shares of the Victor G-. Bloede Company, 
in pursuance and consummation of which the Banjproft Company is- 
sued its shares to Bloede, was not authorized by the charter of the 
Bancroft Company, and was in violation of the statutes of Delaware, 
and of the rights of the complainant as a stockholder of the Ban- 
croft Company. It is not alleged that any application had been 
made to the corporation, or to its offlcers or managing body, to rem- 
edy the alleged wrong, or to institute suit to that end; and inasmuch 
as, for this reason solely, the demurrer of the défendant Bloede 
must, in my opinion, be sustained, no other question will be consid- 
83 P.— 2 



18 83 FEDERAL RŒPORTBK. 

ered. ït is Bot requisite to détermine whether or not the ninety- 
fourtL equity rule is applicable to tMs case, for my judgment is based 
upon the gênerai prineiple, which, quite independently of that rule, 
is well settled, that a stockholder who conceives that his rights, as 
such, hâve been invaded or are imperiled either by an act done or 
threatened by the corporation, or by any traasaction of a third party 
with it, must, before he can himself successfully invoke the aid of a 
court of justice, seek redi'esS ^vithin the corporation of which he is 
a member, or properly endeavor to obtain suit to be brought in its 
name and on its behalf. Dunphy v. Association, 146 Mass. 495, 16 
N. E. 426; Holton v. Eailway Co., 138 Pa. St. 111, 20 Atl. 937; Holton 
V. Wallace, 23 C. C. A. 71, 77 Fed. 61; Hawes v. Oatland, 104 U. 
S. 450. The prayers for cancellation of stock issued to Bloede, and 
for the repayment by him of the dividends heretofore paid thereon, 
manifestly and jiecessarily concède that the alleged rights upon which 
they are fouhded are, if existent, rights of the corporation. What 
is asked is that the delivery of the shares an.d repayment of dividends 
shall be required to be made to the Bancroft Company, and, of course, 
if there be a right to hâve either of thèse things done, it must be 
because that company, not a shareholder, is entitled to the delivery 
and repayment demanded. I cannot agrée with counsel of complain- 
ant that, because the dealing of the corporation with Bloede is char- 
ged to hâve been ultra vires, this bill may be maintained without pre- 
vious effort having been made to induce action by the corporation. 
The question is not as to the right of a member of a corporation to 
redress for unlawful acts of any character which afEect him inju- 
riously. The allégation either of deceit committed by Bloede or of 
illégal action on the part of the corporation may, it is assutaed, with- 
out deciding, give this plaintiff title to relief, yet the condition none 
the less exists that he should hâve sought to move the corporation to 
action before appealing to the court himself. 

The pràyer for an injunction to restrain the Bancroft Company 
f rom paying any further dividends to Bloede cannot avail to sustain 
this bill. There is no allégation whatever of any actual disagree- 
ment betweeh that corporation and this complainant, and the only 
averment in supposed support of this particular prayer is "that 
othèr dividends will be declared on said shares of stock, which, to- 
gether with said unpaid dividends, will be paid." How it is known, 
or why it is believed, that such payments "will be" made is not even 
suggested, and it cannot be doubted that, if the corporation or its 
oflàcershad been requested not to make them, and had refused com- 
pliance with that request, , those facts would hâve been distinctly 
stated. In Cook, Stock, Stockh. & Corp. Law, § 297, cited for the com- 
plainant, it is said, it is true, that "a court of equity will, upon a proper 
application, grant an injunction to prevent the transfer of illegally is- 
sued stock, or the payment of dividends thereon"; but the author pro- 
ceeds to deflne what he means by "a proper application" by adding, in 
accôrdance with the authoritiës, that "a suit to that end mav be 
commenced either by the corporation, or by the stockholders them- 
selves in their own behalf, where the corporation faila or refuses to 
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institute it." It may well be questioned whetlier the bald assertion 
that an act will be done by anotber, unaccompanied by the disclo- 
sure of any circumstance to give it weight or credence, should be re- 
garded as a fact well pleaded, and therefore to be, in gênerai, taken 
as tnie upon demurrer. Aside from tHs, however, the court, I thlnk, 
ia not precluded, even on demurrer, from looking to its own record in 
t"he cause for any aid which it may lend for tbe ascertainment of the 
actual verity of an allégation so unsatisfactorily made as that un- 
der considération (Kailroad Co. v. Groeck, 68 Fed. 609-612); and the 
record in this instance makes it apparent that there is absolutely no 
ground whatever for apprehending that any further payments of any 
kind will be voluntarily made by the Bancroft Company to Bloede. 
As was said by Judge Wales, in dispoaing of the complainant's mo- 
tion to remand, it appears from the answçr of the Bancroft Com- 
pany, which was ûled before this demurrer was interposed, that 
there is "no matter of dispute, or any controversy, between the com- 
plainant and the défendant Joseph Bancroft & Sons Company. On 
the contrary, it is apparent that their interests in the outcome of 
the présent suit are really the same, and that they are both seeking 
the same objects, to wit, the retum and cancellation of the stock of 
the Bancroft & Sons Company which has been issued to Bloede. the 
repayment of the money paid to him for dividends thereon, and an 
injunction to prevent the payments of any further dividends on that 
stock." To uphold this bill at this stage merely because it allèges 
that a certain thing will be done in the future, without stating the 
grounds of that obviously inferential allégation, and despite the rec- 
ord évidence in disproof of it, would be but to invite persistence in a 
course of procédure which can lead to nothing but misdirected effort 
and the unprofltable expenditure of time and money. It is évi- 
dent now that the Bancroft Company should hâve been the plaintiff 
in this suit, and it is therefore, I think, the duty of the court to dé- 
cide now — as ultimately it would be compelled to do — that, as the 
suit of a shareholder, it cannot be maintained. The demurrer is 
allowed, with leave to the complainant to file any motion which he 
may be advised to make under rule 35 or otherwise, on or before No- 
vember 1, 1897; and after that date either party may apply for fur- 
ther orders not inconsistent with the foregoing opinion. 



MAKTIN et al. v. FORT et al. 

(Circuit Court of Appeals, Sixth Circuit. November 1, 1897.) 

No. 463. 

1. PedebaIj Jurisdiction— Citizenship— Necbssart Parties. 

S., a marrled woman, had a bénéficiai life Interest In certain property 
held by a trustée, and a power of testamentary appolntment. She con- 
veyed the property to McW., and by will appolnted It to complalnants and 
E. Seld, that if, under the laws of Tennessee, her interest was a mère 
life estate, complalnants, being citizens of another state, eould maintain 
a suit in the fédéral court in Tennessee to enforce their rights agalnst the 
Personal représentative of the trustée, and McW., citizens of Tennessee, 
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.Tflthout Jolning the Personal représentative of S., or the other appointée, 
belng cltizens of Tennessee. 
S. WiLLB— Beqtjbst op Pbesonaltt in Trust. 

A bequest of personalty to a trustée fdr the use and beneflt of another, 
without words of restriction, vests the absolute property In the fund in 
the beneficiary. 

8. Same— Limitation Ovbr. , , 

In a bequest of personal property to a trustée, words of limitation over 
are to be eonstrued, if possible, in harmony with the gênerai Intent of 
the testator to give an absolute property to the beneficiary. 

4. Wiî-b's Separatb Estate— Powbr of Disposition. 

Under the former law of Tennessee, a married woman had no power 
during coverture to dispose of her separate estate except as provided by 
the instrument creating it; and, if no mode was provided, her power to 
dispose of It at ail was doubtful. 

5. Samb. 

Under the Tennessee act of 1869-70 (Mill. & V. Code, § 3350), conf erring 
npon married women the power of disposition of property settled for their 
separate use unless expressly withheld, the mère mention of one mode 
of disposition does not exelude others. 

6. Same — Statdtory Provisions. 

The Tennessee act of 1869-70 (Mill. & V. Ck)de, § 3350), relating to dis- 
position of separate property by married women, applies to settlements 
made before as well as after its passage. 

Appeal from the Circuit Court of the United States for the Middle 
District of Tennessee. 

This is an appeal from a decree of the circuit court for the Middle district 
of Tennessee dismissing the complalnants' bill in equlty on demurrer for 
nonjoinder of necessary parties. The bill was filed by Mrs. Carrie Martin and 
others, claiming, as appointées under the wlU of Susan M. Seat to a fund be- 
queathed under the will of Susan M. Seat's father, James Anderson, their 
shares of sald fund against Fort, the adminlstrator of S. B. Seat, the trustée 
and custodian of the fund named In the will of Anderson, and A. J, McWhirter 
and F. P, McWhirter, who, by a deed of conveyance from Susan M. Seat after 
S. B. Seat's death, acquired the légal title to ail of the land and personalty 
held by S. B. Seat, either personally or as trustée. The circuit court held 
that the executor of Susan M. Seat was a necessary party complainant to the 
action. The complalnants named were citizens of other states than Tennessee. 
The défendants named were cltizens of that state. The executor of Susan M. 
Seat was also a citizen of Teimessee; hence the complalnants declined to make 
the executor of Susan M. Seat a party, because it would oust the jurisdletion 
of the court; whereupon the court dismlssed the bill, and this constitutes the 
error assigned. 

A copy of the will of James Anderson Is attached to the bill. It discloses 
that the testator had three sons and one married dau^ter, Susan M. Seat, and 
the clause of the will of importance in this controversy is as follows: "I wish 
my executors, who may now be in my debt, not to be charged with any Interest 
on the same until the day that they qualify as my executors, from whieh time 
they will account to each other on settlement and division of my efïects. This 
division will be between Samuel T. Anderson, Matthew Anderson, Susan M. 
Seat, and George W. Anderson, equal parts of the whole, after my own debts 
are paid. The part of my estate which is to go to my daughter, Susan M. 
Seat, I give and bequeath to her husband, Samuel B. Seat, as trustée, in trust 
to hold for her sole and separate use, to be free from debtsj contracts, and en- 
gagements of her sald husband, and at her death to go to such persons as 
she may, by writlng in the nature of a last will and testament, appoint; sueli 
appointment to be witnessed by two subscribing witnesses. The said tnistee 
shall not be requlred to give any security unless my daughter shall require it, 
and may Invest fhe money and property in business or otherwlse, and from 
time to tlme may invest in real estate or other property, with the power to 
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sell and make other investments in stocks, bonds, etc.; the intents being to 
giye Uni absolute power and control for the purix)se of tMs trust and the sup- 
port of my said daughter." The blU avers that the division above dlrected was 
made, and that S. B. Seat, the husband of Susan M. Seat, accordingly recelved, 
as her trustée, a sum which, vrlth interest unpald, amounted to about $8,000, 
and that he died on February 3, 1893. He left no children, and ail of the 
property in his name passed to his wite, Susan. A few days after hls death, 
Mrs. Seat, by deed, conveyed to the défendants A. J. McWhirter and F. P. 
McWhirter ail the property recelved from her husband, Including land and 
personalty, in considération of an agreement on their part to provide a home 
and income for her during life. Shortly after the conveyance, Mrs. Seat filed 
a bill In the state chancery court to set aslde her conveyance to the McWhirters, 
on the ground that it was obtained by fraud. The chancery court set the 
deed aside, but the suprême court, on appeal, reversed the decree of the lower 
court, and dismissed the Mil. 29 S. W. 220. Mrs. Seat died in December, 1895, 
testate, and by her wlD dlrected— First, the payment of her debts; second, the 
payment to Mrs. Saille EUis, Mrs. Carrîe Martin, Miss Susle Anderson, and 
Lewis Anderson the sum of $7,500; and, third, the payinent to Elizabeth and 
Mary Anderson, children of a deceased nephew of hers, $500 eaeh. The fourth 
clause of her vrill was as follows: "Ail the balance of my estate, of every 
kind and character, including tiiat portion of my father's estate wlUed to me, 
and taken by my husband, to be held for me under my father's will, and also 
including that portion of my brother Matt Anderson's Personal property taken 
by my husband, and held by him in trust for me, I will to my nièces Mrs. 
Saille Ellis, Mrs. Carrie Martin, and Miss Susle Anderson, and my nephew 
Lewis Anderson, equally, each to take one-fourth; the interests, however, of 
Mrs. Sallie Ellis and Mrs. Martin, to be their separate estâtes, free from the 
contracts, debts, etc., of their husbands, and that x>ortion which they may re- 
çoive under the second clause of this will to be also their separate estâtes," 
The bill avers that S. B. Seat's estate was Insolvent, and that complainants 
had requested the administrator. Fort, to bring an action agalnst the Mc- 
Whirters to recover assets for the payment of this trust debt of hls Intestate, 
but that he had refused to do so. Mrs. Sallie Ellis, one of the beneficiaries. 
was a citizen of Tennessee, and was not made a party to the bill. The défend- 
ants demurred to the blU on several grounds: First, that there was no equity 
In the bill; second, that the right of action, if any, was in Mrs. Seat's ex- 
écuter, who did not sue; third, that the only claim complainants had was 
against said exécuter; fourth, that, even If there was a right of action agalnst 
S. B. Seat's administrator, there was none against the McWhirters; flfth, that 
Mrs. Sallie Ellis, who was a necessary party to the bill, had not been made a 
party. The circuit court sustained the demurrer, on the ground that the ex- 
ecutor of Mrs. Seat, and Mrs. Saille Ellis, were not made parties to the bilL 

Leech & Savage, for appellants. 
Vertrees & Vertrees, for appelleea. 

Before TAFT and LUKTON, Circuit Judges, and SEVEEENS, 
District Judge. 

TAFT, Circuit Judge (after stating the facts). The theory of the 
complainants in framing the bill was that Mrs. Seat only took a life 
estate under the will of her father, James Anderson, in the trust 
fund provided for her, and a power of appointaient upon her death, 
and that the complainants, by virtue of the tenns of her will, were 
her appointées. If this is sound, then it is difiScult to see what neces- 
sity there was for the présence of Mrs. Seat's executor as a party to 
the suit. Upon the proper exercise of the power of appointment, 
the appointées were legatees, not under Mrs. Seat's will, but under 
the will of her father, James Anderson, and they had no claim against 
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Mrs. Seat's estate or her exécuter. Again, assuming complainants' 
theory of their bill to be correct, each of them was entitled to a deter- 
minate share of the trust fund bequeatlied to S. B. Seat, trustée, 
and might sue his personal représentative to establisb. Ms right to 
a distributive share of the estate, and to enforce it; and it was net 
necessary to join in such an action other co-legatees as complainants, 
whose présence in the suit as parties would, because of their citi- 
zenship, oust the jurisdiction of the court. The causes of action by 
the legatees for their shares of the fund were several, and, although 
they might ail hâve joined in one action, it was not necessary. 

Payne v. Hook, 7 Wall. 425, was a bill in equity flled in the fédéral 
court by the complainant, as one of the distributees of an estate of 
an intestate, against the admlnistrator and the sureties ôii his bond, 
to compel the payment of the share of the complaLaant. It was ob- 
jected that the other distributees were not made parties to the bill. 
The suprême court, speaking by Mr. Justice Davis, met this objection 
as follows : 

"But it is sald the proper parties for a decree are not before the court, as 
the bill shows there are othér distributees besides the complainant. It is un- 
doubtedly true that ail persons m^jterlaUy Interested in the subjeet-inatter 
of the suit should be made parties to it; but thls raie, Uke ail gênerai rules, 
being founded in convenience, Will xield, whenever it is necessary that It 
should yield, in order to accompUsh the ends of justice. It wiU yield if the 
court is able to proceed to a decree, and do justice to the parties before it, wlth- 
out injury to absent persons, equally interested in the litigation, but who can- 
not conveniently be made parties to the suit The necessity for the relaxation 
of the rule is more especially apparent in the courts of the United States, 
where oftentimes the enforcement of the rule would oust them of their juris- 
diction, and deprive parties entitled to the Interposition of a court of equity 
of any remedy whatever. The présent case affords an ample illustration of 
this necessity. The complainant sues as one of the next of kin, and names 
the other distributees, who hâve the same common interest, without stating 
of what partieular state they are citlzens. It is fair to présume, in the absence 
of any averments to the contrary, that they are citlzens of Missouri. If so, 
they could not be joined as plalntiffs, for that would take away the Jurisdic- 
tion of the court; and why make them défendants when the controversy is not 
with them, but the admlnistrator and his sureties? It can never be indispensa- 
ble to make défendants of those against whom nothing is alleged and from 
wliom no relief is asked. A court of equity adapts its decrees to the necessities 
of each case, and, should the présent suit terminate in a decree against the de- 
fendants, it is easy to do substantial justice to ail the parties in interest, and 
prevent a multîplicity of suits, by allowing the other distributees, either tlirough 
a référence to a master, or by some other proper proeeeding, to corne in and 
E^iare In the benefit of the litigation." 

The case of Byers v. McAuley, 149 U. S. 608, 13 Sup. Ct. 906, fuUy 
recognizes the right of a legatee or créditer, who is not a citizen of the 
state of the décèdent and his représentative, to proceed in the United 
States court against such représentative to establish his claim there- 
in by judgment or decree against the représentative, and only limits 
this right by holding that, where the estate of the décèdent is being 
administered in a probate court, the fédéral court, after adjudging 
the validity and amount of the claim, must remit the complainant to 
the court having possession of the res for distribution. In the case 
at bar the property which it is sought to subject to the claim of the 
complainants is not in the custody of any court, and so hère we do 
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not even hare the difflculty presented and discussed în Byers v. 
McAuley. 

The tlieory of the bill at bar against the McWhirters is that, as 
the McWMrters received ail of the assets of the estate of S. B. Seat 
at a time when his administrator was under obligation, as trustée, 
to préserve a fund for future testamentary appointées of Mrs. Seat, 
those assets were impressed with a trust certaînly not less sacred 
than if such appointées had been merely creditors of S. B. Seat; 
and, therefore, that the cestuis que trustent, after Mrs. Seat's death, 
may foUow the assets into the McWhirters' hands, and compel a 
distribution through the administrator of S. B, Seat, also made a 
défendant; and that the McWhirters cannot rely upon Mrs. Seat's 
deed, if, as the biU assumes, she had only a life interest in the fund, 
with no power of disposition save by testamentary appointment. 
The case presented by the bill in this aspect is not unlike Borer t. 
Chapman, 119 U. S. 587, 7 Sup. Ct. 342. That case was a bill filed 
by a judgment creditor of one dying testate against his executor and 
the legatees under his will, to compel satisfaction of the judgment 
ont of the assets distributed to the legatees. The décèdent, before 
his death, was a citizen of Minnesota. Nearly ail his property was 
in California. In the latter state ancillary administration proceed- 
ings had been had, the property there sold had been distributed, 
the debts there presented had been paid, and the executor in that 
state had been discharged. The complainant had not been a party 
to the California administration proceedings, but, after they had 
been closed, iiled his bill. The court beld that the assets distributed 
under the California proceedings, when brought into Minnesota, were 
impressed with a trust, which the complainant had a right to hâve 
administered for his benefit. The court, speaking by Mr. Justice 
Mathews, said: 

"It is upon the ground of such a trust that the jurlsdlction of courts of equity 
primarily rests In administration suits, and In creditors' bills brought against 
executors or administrators, or after distribution against legatees, for the pur- 
pose of charging them with a liabillty to apply the assets of the décèdent to 
the payment of his debts. As a part of the aneient and original jurlsdlction 
of courts of equity, it is vested, by the constitution of the United States and 
the laws of congress In pursuance thereof, In the fédéral courts, to be admin- 
istered by the circuit courts in controversles arising between citizens of dif- 
férent States. It is the familiar and well-settled doctrine of this court that 
this jurlsdlction is independent of that conferred by the states upon their own 
courts, and cannot be affected by any législation except that of the United 
States. Suydam v. Broadnax, 14 Pet. 67; Haganv. Walker, 14 How. 28; Bank 
V. Jolly, 18 How. 503; Hyde v. Stone, 20 How. 170; Green's Adm'x v. Orelghton, 
23 How. 90; Payne v. Hook, 7 Wall. 425, 430. In Payne v. Hook, ubl supra, 
the rule was declared in thèse words: 'We hâve repeatedly held that the jurls- 
dlction of the courts of the United States over controversles between citizens 
of différent states cannot be impaired by the laws of the states which pre- 
scribe the modes of redress in thelr courts, or which regulate the distribution 
of their judlclal power. If légal remédies are sometimes modifled to suit 
the changes in the laws of the states and the practice of their courts, it is 
not so with équitable. The equity jurisdiction conferred on the fédéral courts 
is the same that the high court Of chancery in England possesses, is subject to 
neither limitation nor restraint by state législation, and is uniform throughout 
the différent states of the Union.' The only qualification in the application 
of this principle is that the courts of the United States, in the exercise of their 
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Jurlsdlctlon over the parties, cannot seize or control property whlle In the 
custody of a court of the state. Williams v. Benedict, 8 How. 107; Youley 
V. Lavender, 21 Wall. 276; Freeman v. Howe, 24 How. 450. This exception 
does net apply in the présent case, for the assets souglit by this bill to be mar- 
«haled in favor of the complainant are not in the possession of any other court. 
They are in the hands of the défendants, impressed with a trust in favor of the 
complainant, a créditer of Gordon, and subjeet to the control of this court by 
reason of its jurisdiction over their persons." 

See, aiso, Comstock v. Herron, 6 U. S. App. 626, 5 0. 0. A. 206, and 
55 Fed. 803. 

It follows from the foregoing that, upon the theory of the bill as 
to the estate or interest of Mrs. Seat in the trust fund bequeathed 
by her father, it was not necessary to make either the executor of 
Mrs. Seat or the résident co-appointee of complainants a party to the 
bill, and that the McWhirters were properly made co-def endants with 
Seat's administrator. There was therefore no nonjoinder of neces- 
sary parties complainant, and no misjoinder of parties défendant, and 
to sustain a demurrer on either ground was error. This conclusion 
must lead to the reversai of the decree dismissing the bill, unless on 
the face of the bill no cause of action is stated. This dépends on the 
question whether the theory of the bill that Mrs. Seat's interest in the 
trust fund bequeathed by her father was limited to her use of it 
for life, so that she had no right to transfer it absolutely to the Mc- 
Whirters after her husband's death, is correct. We are of opinion 
that Mrs. Seat took one-fourth part of the estate of James Anderson 
absolutely, and that her interest was not limited therein to a mère life 
estate. The averments of the bill show that this provision for Mrs. 
Seat was a bequest of personalty, and we must then apply the rules 
usually applicable to such bequests in determining the estent of her 
interest in the fund bequeathed. It is well settled that the bequest 
of personalty to a trustée for the use and beneflt of another, without 
words of restriction, vests the absolute property in the fund be- 
queathed in the beneflciary. Wellford v. Snyder, 137 U. S. 521, 526, 
11 Sup. et. 183 ; Adamson v. Armitage, 19 Ves. 416 ; Garret v. Eex, 
6 Watts, 14; Fairfax v. Brown, 60 Md. 50. And even words of lim- 
itation over are construed to be in harmony with the gênerai intent 
of the testator to give an absolute property, if they can be reconciled 
with it. Kellett v. Kellett, L. R. 3 H. L. 160, 168, 169; Gulick v. 
Gulick's Ex'rs, 25 N. J. Eq. 324, 27 N. J. Eq. 498; Winckworth v. 
Winckworth, 8 Beav. 576; Hulme v. Hulme, 9 Sim. 644. 

Even if there were no speciflc rule of interprétation to aid us, we 
should hâve no difSculty in reaching the same conclusion as to the 
testator's intention in this case. After referring to the settlement 
and division of his effects, the testator said: "This division will be 
between Samuel T. Anderson, Matthew Anderson, Susan M. Seat, 
and George W. Anderson, equal parts of the whole, after my own 
debts are paid." Hère is the plainest déclaration that the daughter 
was to share equally with the sons in the estate, and it is not dis- 
puted that the sons were to take the amounts given to them abso- 
lutely. The remainder of the will is taken up in providing how the 
part given to the daughter shaU be held. The words following, to 
wit, "the part of my estate which is to go to my daughter," refer 
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back to tlie one-fourth equal share which he has already deciared 
his intention to give her, and show, not that he is about to limit or 
eut down her interest in it, but only that her condition as a feme 
covert required a spécial provision for the mode in which it should 
be held; for he bequeaths this part already described to a trustée, 
to hold for her sole and separate use, to be free from the debts, con- 
tracta, and engagements of her husband, and gives the trustée com- 
plète power to invest and reinvest the fund or share thus given for 
her separate use. There is no limitation over in case of Mrs. Seat's 
failure to appoint by will, which we should certainly expect if she 
was only to take a life interest. There are no words expressly indi- 
cating the intention of the testator that her interest should be con- 
fined to enjoyment of the income during life, as there were in Dead- 
rick V. Armor, 10 Humptu 596, Bradley v. Carnes, 94 Tenn. 27, 27 S 
W. 1007, and McGavock v. Pugsley, 12 Heisk. 694, relied on by counsel 
for appellants. The provision giving Mrs. Seat power to appoint per- 
sons by will to take the property on her death flnds an explanation 
in the state of the law of Tennessee, at the time the will of Anderson 
took effect, with référence to the power of married women to dis- 
pose of their separate estâtes during coverture, and is consistent with 
Mrs. Seat's taking an absolute and complète interest in the property 
bequeathed. By that law a married woman had no power during 
coverture to dispose of her estate given to her for her separate use 
except in the mode provided by the instrument creating the estate, 
and, if no mode was provided, it was dcubtful whether she had any 
power of disposing of it at ail, however absolute her interest in the 
propertv might be. Gray v. Robb, 4 Heisk. 77, 78 ; Young v. Young, 
7 Cold. 461; MoUoy v. Clapp, 2 Lea, 586, 591. The testator evi- 
dently wished to insure her testamentary power over her absolute es- 
tate, which without this provision she might not hâve had, had she 
remained covert until her death. Whenever she became discovert, 
however, her power of disposition became absolute. 

This resuit and the reason for it are set forth succinctly by that 
learned equity judge, Chancelier Cooper, of Tennessee, in Harding v. 
Insurance Co., 2 Coop. Ch. 465, 469, as follows: 

"It is an elementary principle that an absolute estate or bénéficiai Interest 
cames with it, as an incident of property, the unlimited power of disposition, 
which cannot be talien away or impaired by any clause or proviso in the con- 
veyance from a third person, nor, a fortiori, in a conveyance maâe by the 
grantor hlmself for his own benefit. Such a provision is simply void as to a 
person sui juris. Bouv. Inst. § 1698; Co. Litt. § 360, p. 223, a; Smith 
V. Bell, Mart. & Y. 302; Brandon v. Robinson, 18 Ves. 429; Dicli v. Pitchford, 
21 N. G. 486. The same principle bas been extended to conveyances for the 
benefit of married women. Although restrictions upon their power of disposi- 
tion may be good during coverture, and may even revive during a second 
coverture, yet, whenever they become discovert, the restriction ceases to be 
operative, and the power of disposition becomes absolute. Jones v. Salter, 2 
Russ. & M. 208; Tullett v. Armstrong, 4 Mylne & C. 377; Beaufort v. Collier, 
6 Humph, 492. The outstanding légal title in such cases, if it can be said to be 
outstanding, is only the dry title, and, even at law, will be held to be devested 
in support of the bénéficiai Interest, without regard to time or possession. 
Marr v. Gilliam, 1 Cold. 498, 499, citing Aikin v. Smith, 1 Sneed, 304, and 
Engiand v. Slade, 4 ïerm B. 682; Doe v. Sybourn, 7 Term R. 2. A fortiori 
will such an outstanding légal title avail nothing in equity." 
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See, also, Gray, Restr. Alien. Prop. §§ 140-142. 

Indeed, Mrs. Seat's power of disposition would hâve become com- 
plète at the time when she made the deed to the McWhirters, even 
if her husband had then been in life. By the act of 1869-70 (sec- 
tion 3350, Mill. & V. Code) it was provided that, where property was 
settled npon a married woman to her separate use, she should hâve 
the same power of disposition as if she were a feme sole, unless the 
power of disposition was expressly withh.eld. Under the statute, 
the mère mention of one mode of disposition does not exclude otbers. 
Lightfoot V, Bass, 8 Lea, 350. The statnte has been held to apply 
to settlements made before the statute, as well as to those after its 
passage, Molloy v. Cflapp, 2 Lea, 586. Of course, the statute could 
not enlarge the estate previously vested, but it could enlarge the 
power of disposition of her separate estate by a married woman, lim- 
itations of which are not in the nature of vested rights, but are mère 
Personal disabilities, that may be varied from time to time by the 
législature in the exercise of that power which is usually called, for 
want of a more satisfactory description, the police power of the 
State. 

It f oUows from the f oregoing that, when Mr. Seat made the deed 
to the McWhirters, she owned absolutely the entire fund left to her 
by her father's will, and that she had full power to dispose of the 
same. By that deed, theref ore, the validity of which, as between Mrs. 
Seat and ail claiming under her, on one hand, and the McWhirters, 
on the other, has been conclusively adjudged in the decree dismissing 
the bill brought by Mrs. Seat in her lifetime against the McWhirters, 
Mrs. Seat and her legatees are estopped to claim that any of the 
property therebv conveyed is subject to a trust in her favor to pay 
what was received by her husband from her father's estate. The 
deed was, in effect, a release upon valuable considération of ail the 
property held by her husband, either in his own name or as trustée, 
and the fairness of it is not hère open to investigation. The demur- 
rer to the bill should hâve been sustained, not for nonjoinder of neces- 
sary parties, as held by the learned judge at the circuit, but because 
the bill failed on its merits. The decree dismissing the bill must 
therefore be affirmed, at the costs of the appellants. 



NATIONAL HOIiLOW BKAKE BBAM 00. et al. V. INTERCHANGEABLE 

BRAKE BEAM CO. 

CHICAGO RAILWAY EQUIPMENT CO. v. SAME, 

(Circuit Court, E. D. Missouri. October 20, 1897.) 

Nos. 4,047 and 4,048. 

1. Equity Pleading — Waivkr of Answee dndbb Oath — Exceptions to 

Answbr. 

Tlie waiver of an oatli to tlie answer merely affects ttie evidential char- 
acter and value of tlie answer, and does not operate as a waiver of complain- 
ant's rigtit to except thereto for fallure to answer interrogatories. 

2. Samb— Intbrrogatokibs. 

In a patent Infringement suit, where one of the issues is as to Infrlnge- 
ment or noninfringement, Interrogatories attached to the bill, which requlre 



KATIONAL H. BEAKE BEAM CO. V. INTERCHANGEABLE BEAKE BEAM CO. 27 

disclosures going directly to this issue, cannot be objected to on the theory 
that tlie bill is for a discovery In ald of an accounting, and that, if any of 
ttie défenses Bet up prevail, tlie answers would be unn«cessary, and there- 
f ore ouglit not to be required at that stage of the case. 
S. Same. 

Equity nile 39, which dispenses with a full answer In cases wîiere défend- 
ant might, by plea, protect himself from answer and discovery, will not 
proteet a défendant in a patent «nlt from answerlng fully to interroga- 
tories, where he has set up every possible défense, on tlie theory that each 
of thèse défenses might hâve been set up by a plea; for the proper office 
of a technical plea Is to Interpose some conclusive défense which may dé- 
termine the suit without a hearing on the merits. 

4. Samb— Discovery. 

Though bills of discovery are not now as necessarily and commonly re- 
sorted to as formerly, when parties were dlsqualifled from testifying, yet 
discovery is still permissible, and is an invaluable aid in the administration 
of équitable remédies, in order to search the consciences of the parties, and 
thereby the more readily reach and deal with the very matter in dispute. 

Thèse were two suits in equity for infringement of a patent, the 
first being brought by the National HoUow Brake Beam Company 
and the Chicago Eailway Equipaient Company jointly, and the second 
by the last-named company alone, against the Interchangeable Brake 
Beam Company. The causes were heard together on exceptions to 
the answers of the défendant. 

Paul Bakewell and James A. Carr, for complainants. 
Noble & Shields, for défendant. 

ADAMS, District Judge. Thèse two causes are ^ubmitted on ex- 
ceptions to the answers of the défendant. Thèse exceptions raise 
substantially the same questions, and may properly be considered 
together. The bills allège that the complainants are the owners of 
certain patents particularly described; that such patents are valid, 
and hâve been infringed by the défendant. The bill in No. 4,047 ia 
for relief and discovery, and propounds to the défendant three inter- 
rogatories, as f ollows : 

"(1) Whether, prior to the filing of this bill, and subséquent to December 8, 
1892, the défendant. Interchangeable Bralie Beam Company, made, sold, or 
used, or caused to be made, sold, or hséd, any railway bralce beams lilîe the 
brake beam herewith filed, and marlied 'Exhibit F'; and, if so, how many such 
brake beams were made, sold, or used, or caused to be made, sold, or used 
by it, and between what dates. (2) Whether it made, sold, or used, or caused 
to be made, sold, or used, the brake beam Exhibit F, before the flling of 
this bill, and after December 8, 1892. (3) Whether it made, sold, or used, or 
caused to be made, sold, or used, prior to the filing of this bill, and after De- 
cember 8, 1892, any brake beams like the brake beam illustrated by Exhibit 
F, and, if so, how many." 

Exhibit F, referred to in the interrogatorîes, is a fuU-sized sample 
brake beam, and is charged to hâve been made by the défendant, and 
to be in ail particulars like the brake beams made, sold, and used by 
the défendant, and to embody the device and invention of the com- 
plainant's patent, and to be an infringement thereof. The défendant'» 
answer in case No. 4,047 dénies the incorporation of the complainant, 
and the novelty and utility of the invention; allèges want of patent- 
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able invention, and that the device had been in public use and on 
sale in the United States for more than two years prior to the ap- 
plication for the patent; allèges anticipation of the invention by sev- 
eralpersons; dénies acquiescence by the public; and particularly dé- 
nies any and ail infringement by the" défendant. From this gênerai 
summary of the ansvrer it will be seen that the défendant has pleaded 
and relies upon nearly every possible défense that can be made to a 
cause of the kind stated in the bill. The interrogatories addressed 
to the défendant relate to one of the several issues created by the 
answer, namely, the issue of infringement. The bill expressly waives 
answer under oath. The défendant fails to answer the interrogato- 
ries propounded, and the complainant excepts to the answer because 
of such failure, for insufflciency. 

It is urged, flrst, by the défendant, in justification of such failure, 
that the complainant's waiver of an answer under oath is a waiver 
of ail right to exceptions for insufflciency, This cause being against 
a corporation only, an answer under oath, even if not waived by 
the bill, could not hâve been required. Corporations answer under 
the sanction and soleinnity of their seals only; but, whether défend- 
ants answer under oath or under corporate seals, when oaths are 
waived they are required to answer fully on every material issue. 
The waiver of an oath in any case is made by the complainant for the 
purpose of depriving the défendant of the advantage of his answer 
as évidence in his favor. If no such waiver is made, a sworn answer 
is taken as évidence in favor of the défendant, so forceful as to re- 
quire two witnesses or one witness and corroborating circumstances 
to overcome it. From this it appears that the sole purpose of a 
waiver of an oath to an answer is to affect the evidential character 
and value of the answer. It has nothing to do with the answer as a 
pleading, and the rule prevails that the défendant must answer lairiy 
and fully to each and every material fact alleged in the bill. This 
fair and full answer should serve the purpose of eliminating many 
undisputed facts from the case. If facts alleged by the complainant 
are admitted by the défendant in his answer, the necessity for con- 
sumption of time and expenditure of money in making proof thereof 
does not exist, and the court's attention is drawn to the debatable 
issues only. The power of the court to require such an answer ought 
not to be abridged at ail ; and theref ore, if the complainant, for the 
purpose of preventing the défendant from making its answer equal 
in evidential strength to two witnesses, sees fit to waive the oath to 
the answer, the right to exceptions for insuflQciency must still exist. 
Gamewell Fire-Alarm Tel. Co. v. Mayor, etc., 31 Fed. 312; Reed v. In- 
surance Co., 36 N. J. Eq. 393; Colgate v. Compagnie Française, 23 
Fed. 82 ; Whittemore v. Patten, 81 Fed. 527, and cases cited. 

Again, it is urged by the défendant that the several interrogato- 
ries of the complainant's bill are for a discovery in aid of an account- 
ing, and that, as an accounting will not be necessary if any of its 
défenses prevail, answers to the interrogatories ought not now to be 
required. This, I think, is begging the question. One of the issues 
presented by the bill and answer is infringement or noninfringement. 
The interrogatories propounded go directly to this issue. 
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Again, it is urged by défendant that, under equity rule 39, it is 
not required to answer thèse interrogatories. This rule, so far as it 
is necessary to quote it, is as f ollows : 

"The rule that if a défendant submits to answer he shall answer fuUy to ail 
the matters of the bill, shall no longer apply In cases where he migM by plea 
protect himself from such answer and dlscovery." 

It is contended that because the défendant might hâve resorted to 
pleas in bar, and in this way presented each and every one of the 
défenses separately stated in the answer, he is thereby entitïed to 
protection against discovery, found in rule 39, supra. I think this 
is a misconeeption of the rule, and a misconception of the office of 
pleas as distinguished from answers. The plea is an appropriate re- 
sort when the défendant relies upon some definite and conclusive 
ground why the suit should be either dismissed, delayed, or barred. 
Story, Eq. PI. (lOth Ed.) § 649; Coop. Eq. PI. p. 223. The proper 
ofiBce of a plea is to interpose some ground of conclusive défense, 
like the pendency of a prior suit between the same parties, want 
of title in the complainant, statute of limitations, former adjudication, 
or that the défendant is an innocent purchaser for value, which may 
détermine the suit without the necessity of an exhaustive hearing on 
the merits of the case under the several différent défenses vyhich 
may be appropriately made by answer. The défendant, by such a 
plea, rests his entire défense on it, and may not resort, after an ad- 
verse décision on his plea, to an answer on the merits. Hughes v. 
Blake, 6 Wheat. 453; Ehode Island v. Massachusetts, 14 Pet. 210. 
257. The défendant, as already observed, has pleaded every con- 
ceivable défense in its answer, and, among them, the défense of non- 
infringement. The contention that ail thèse défenses could hâve 
been interposed as technical pleas, in my opinion, overlooks the dis- 
tinctive function of pleas, and cannot be assented to. 

Judge Story, in his work on Equity Pleadings (section 652), says: 

"But every défense which may be a full answer to the merits of the bill is 
not, as of course, to be eonsidered as entitïed to be brought forward by way 
of plea; « » * for, where the défense eonsists of a variety of circumstances. 
there Is no use in the plea; the examination must still be at large. • • • 
The true end of a plea is to save to the parties the expense of an examination 
of the witnesses at large. And the défense proper for a plea is such as reduces 
the cause, or some part of it, to a single point." 

And again, in section 653: 

"TJpon this account it is a gênerai rule that a plea ought not to contain more 
défenses than one, and that a double plea is informai and multifarious, and 
therefore improper." 

And again, in section 654: 

"It may be laid down as a rule that varlous facts csœ. never be pleaded In 
one plea, unless they are ail conducive to a single point on which the défend- 
ant means to rest his défense. • • *" 

From thèse recognized principles it is clear that defendant's an- 
swer, involving, as it does, six différent défenses, cannot be treated 
as the équivalent or substitute for so many pleas in bar, within the 
true meaning of rule 39. To permit défendant to claim immunity 
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from a full answer would, in efEect, permit liim to deny to com- 
plainant the right to make proof of infringement wMch is denied 
by the défendant. 

Lord Langdale, in Chadwick v. Broadwood, 3 Beav. 540, ref erring 
to what the answer must contain by way of a discovery, makes the 
following very pertinent and rational observation: 

"If they [the intenogatories] are material for tlie purpose of displacing the 
plea, they are to be answered; but, on the other hand, if they are not ma- 
terial for that purpose, you are not to answer them, for, by so doing, you over- 
rule your plea." 

Tliis doctrine seems to be founded on the intrinsic nature of pleas, 
as already observed. It présupposes that the plea raises a deiinite 
and distinct issue, single in its character, upon which interrogatories 
may be predicated, and aiso that there might be possible issues upon 
which évidence would be immaterial, and therefore not to be inquired 
into by interrogatories or otherwise; in other words, that the de- 
fendant stakes his case on his plea, and of neeessity excludes con- 
sidération of other possible issues. For thèse reasons, the défend- 
ant is not protected by rule 39 from answering the interrogatories 
relative to infringement. 

The bills in both of thèse causes are for relief and discovery. Not- 
withstanding the fact to which my attention was called in argument, 
that bills of discovery are not now as necessarily and commonly re- 
sorted to as former ly, when parties were disqualifled from testifying; 
and, notwithstanding the fact that they may not be available in aid 
of actions at law, — yet, in my opinion, discovery is not only now per- 
missible, but is an invaluable aid in the administration of équitable 
remédies. See rule 41 in equity, and addition to rule 41 made by the 
suprême court at its December term, 1871. Thèse are remédies ad- 
dressed to the conscience, and litigants in this court ought to hâve 
their consciences searched. By so doing, time is saved, expense is 
avoided, and the court is able the more readily to reach and deal with 
the vftiy thing in dispute. 

The foregoing remarks made in suit No. 4,047 are equally applica- 
ble to the other suit submitted, No. 4,048, and the exceptions in both 
are allowed 



VITASCOPE CO. v. UNITED STATES PHONOGRAPH 00, 

(Circuit Court, D. New Jersey. September 4, 1897.) 

1. Unfaik Compétition in Tradb. 

Complalnants' assignors contracted with Thomas A. Edison for the manu- 
facture by him of a certain number of machines, Invented by Edison and 
another, for projecting apparently llving figures on a screen. To distinguish 
thèse madhlnes from others made for like purposes, they had coined titie 
Word "Vitaseope," and It was agreed between the parties that they might 
call them "Vitascopes" or "Edison Vitascopes." Complalnants faiied to 
talje and pay for aJl of sald machines aecording to the contract, and there- 
af ter Edison sold the machines not taken to reimburse himself for their 
eost. Beld, that the purchasers from Edison, In offiering thèse macliines 
for sale as "Edison Vitascopes," were not guilty of unfair compétition 
witlh complainants, since there was no misleading or déception of the pub- 
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lie, wlio in tact obtalned the Identieal macUnes to whlcli the name was ta- 
tended to apply. 
8. Bams. 

The grounds on wWch unfalr compétition In trade will be enjolned are 
either that the means used are dishonest, or that, by false représentation or 
Imitation of a name or device, there is a tendency to croate confusion in 
the trade, and work a fraud upon tlhe public, by Induçing it to accept a 
spurious article. Where ttiese grounds are absent, and no trade-marli 
rlghts exist, Injunction does not lie. 

James Harold Warner, for the motion. 
Howard W. Hayes, opposed. 

KIEKPATEICK, District Judge. The amended bill or complaint 
in this cause sets out that Ealï & Gammon, the assignors of the com 
plainants, in January, 1896, began the manufacture of a certain ma- 
chine or device invented by Thomas A. Edison and Thomas Armât, 
to Project upon a screen apparently living figures and scènes, in 
view of an audience, and that the said Eaff & Gammon coined the 
word "Vitascope," and applied it to designate the said machine or 
device; that afterwards the said Eaff & Gammon assigned to the 
complainants their rights to manufacture the said machines or de- 
vices, and to lease the same under the name of "Vitascope," and to 
sell territorial rights for giving public exhibitions with said ma- 
chines and devices under the name of "Vitascope" ; and that, in the 
exercise of such right, the complainants hâve manufactured a large 
number of such machines, and given thousands of exhibitions in ail 
the large cities of the United States. The bill allèges that the said 
machines hâve been largely advertised, at great expansé to them, 
as "Vitascopes" and "Edison Vitascopes," and hâve become knov?n 
to the public by such name. The bill further allèges that on or 
about January 15, 1896, the said Eaff & Gammon entered into an 
agreement with Thomas A. Edison whereby said Edison agreed to 
manufacture for them certain of the said machines and devices, and 
to permit said machines and devices to be known and called "Edison 
Vitascopes"; that said Edison also agreed, in considération of the 
price paid for the manufacture of said machines and devices, to 
give to said Eaff & Gammon the sole and exclusive right to use the 
name of Edison in connection with the word "Vitascope," as de- 
scriptive of said machines or devices, and that he, the said Edison, 
would not sell, lease, or otherwise dispose O'f machines similar to 
the ones referred to as "Edison Vitascopes." The case so presented 
is fully answered and denied in ail material averments by the answer 
of the défendants and the affldavits annexed thereto. Edison, in 
his afladavit, dénies the making of an agreement such as is set out 
in the complainants' bill, and avers that he did no more than under- 
take to make 100 projecting kinetescopes, which, to distinguish from 
other machines made for like purpose, it was agreed should be called 
"Edison Vitascopes." Edison swears that he made thèse machines 
according to contra et, and that Eaff & Gammon failed to take and 
pay for aJI of them, and that he sold such of the machines as they 
neglected to take, to reimburse himself for their cost. It is stated 
in the answer, and not denied or disputed by the complainants, that 



32 83 FBDBEAL EBPORTBB. 

the macMnes or devices put upon the market by the défendants as 
"Vitascopes" and "Edison Vitascopes" are a part of the original lot 
of 100 machines or devices ordered by Eafif & Gammon from Edison, 
and that the défendants' machines or devices are in ail respects sim- 
ilar to those acquired from Edison by the complainants. 

To make the words "Vitascope" or "Edison Vitascope" a distin- 
guishing mark for the mannfactured product to be used or sold was 
the purpose of their adoption, and no exclusive right to their use can 
be acquired except to identify the article with which they are associ- 
ated. As the sole object of the name was to distinguish that par- 
ticular machine or device from others of the same kind or class, I 
fail to see why the names "Vitascope" and "Edison Vitascope" 
are not as properly applied in describing the machines of the de- 
fendants as those of the complainants. The complainants, in their 
amended bill, do not ask an injunction because any trade-mark right 
in the words "Vitascope" and "Edison Vitascope" has been inf ringed, 
but relief is sought upon the ground that défendants' action tends 
to deceive, and is a fraud upon, the public. How is the public de- 
ceived, and in what way do the défendants perpetrate a fraud upon 
thera? The défendants offer for sale machines or devices for pro- 
jecting apparently living figures upon a screen, which are manu- 
factured by Edison according to the ideas, plans, and speciflcations 
of himself and Thomas Armât upon the order of Ealï & Gammon, 
and which, to distinguish them from other devices of like kind and 
purpose, Edison, the maker, and Raff & Gammon, for whom they 
were made, hâve agreed should be called "Vitascopes" or "Edison 
Vitascopes." What the public want, and what they ask for, is a 
machine made or invented by Edison projecting apparently living 
figures upon a screen. They get it. They are not deceived. No 
spurious machine is palmed ofE upon them, but they receive the 
identical device made by Edison, and which at the time of its créa- 
tion was given the name "Vitascope" or "Edison Vitascope," and 
under which name it was sold to the complainants and défendants 
alike. It may be that the demand for the machine was in part pro- 
cured, and the interest of the public excited, by the advertisements 
of the complainants, but that alone afEords no ground for équitable 
relief. The case as presented seems to me to corne clearly within the 
principle decided in Appollinaris Co. v. Scherer, 27 Ped. 18. There, 
however, the complainant possessed an élément of strength wanting 
hère, in that he had the undisputed exclusive right, so far as it could 
be acquired, to sell the product in the territory sought to be occu- 
pied by the défendant. There is no proof in this case of an exclusive 
right to the use of the words "Vitascope" and "Edison Vitascope," 
as connected With the machine: The bill allèges an agreement to 
that effect between Eaff & Gammon and Thomas A. Edison, but it is 
speciflcally denied under oath by Edison himself. 

The court is always willing to restrain unfair compétition in trade, 
but the ground upon which such relief is granted rests upon prin- 
ciple, — either that the means used are dishonest, or that, by imita- 
tion of name ae device, there is a tendency to create confusion in the. 
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trade, and enable the seller to pass ofE upon the unwary Mb gooda 
as those of another, and thereby deceive the purclxaser; or that, by 
false représentation, it is intended to mislead the public, and induce 
them to accept a spurious article in the place of one they hâve been 
accustomed to use. Orr v. Johnston, 13 Ch. Div. 434; Fischer t. Blank, 
138 N. Y. 244, 33 N. E. 1040; Sawyer v. Hom, 4 Hughes, 239, 1 Fed. 
24; Wilson v. T. H. Garrett & Co., 47 U. S. App. ^0, 24 G. C. A. 
173, and 78 Fed. 472. As thls case is now presented to the court, 
it lacks ail of thèse principles. I am therefore of the opinion that 
a preliminary injunction should not issue as prayed for in the bill. 



GBRMAN SAVINGS & LOAN SOC. T. DE LASHMUTT et aL 

STARB et al. v. GEEMAN SAVINGS & LOAN SOC. et al. 

(Circuit Court, D. Oregon, September 4, 189T.) 

L Dbbds— Suit to Cancel — Undue Influence— Pleading. 

When a deed is attacked on the groimd of fraud in ttie grantee, by 
taklng advantage of confidentlal relations between the grantor and himself , 
where the confidential relations are admitted, the burden is on the grantee 
to show that the grantor was not influenced thereby; and an answer stating 
that défendant does not know whether or not "she yielded to the persuasions 
or solicitations or directions, so fraudulently, as alleged, made by him, on 
account of or by reason of her said alleged confidence in him," etc., is to 
be construed as an admission that the conveyance was made as a resuit 
of the confidential relations, persuasions, etc. 

2. Same. 

A deed obtalned from a person of weak mlnd, while she was in a home 
for inebriates, in considération of a debt due her grantee, and of a further 
advance made by him to relleve her pressing need of money, while acting 
as her agent and confidential adviser, is void, in the absence of any affirma- 
tive showing that she was not influenced by her relations with the grantee, 
and that she acted upon independent advice. 

8. Accord and Satisfaction — Considération. 

Where a deed made in considération of an existing debt and fm-ther ad- 
vances is void because of confidential relations and undue influence, such 
debt and advances are a sufilcient considération to support a subséquent 
agreement of accord and satisfaction, made between the grantee and the 
grantor's heir after her death. 

Martin L. Pipes, for complainants in cross bill. 

Milton W. Smith and Walter S. Perry, for défendants in cross bill. 

BELLINGEE, District Judge. This is a suit by the German Sav- 
ings & Loan Society to f oreclose a mortgage, given by the défendants 
De Lashmutt and wife, upon certain real estate acquired by De Lash- 
mutt by deed dated June 7, 1887, from Bridget Lavin, the mother of 
the défendant Starr. Starr appeared, and flled his cross bill, in 
which he allèges that on and long prior to June 7, 1887, De Lash- 
mutt was the agent and confidential adviser of Bridget Lavin in re- 
spect to the management of her property, of which she owned a 
large amount, both real and personal; and, as such agent, he had 
long before said date collected the rents and profits of such property, 
83P.-S 
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aiia cared for and managed the same as her agent This allégation 
is admitted by De Lashmutt. The cross bill further allèges tliat 
Bridget Lavin was a person of weak mind, and was greatly addicted 
to the use of intoxicating liquor and morphine, and at times was 
insane, and^ particularly, in the year 18 — she was committed to the 
State Insane Asylum of the State of Montana, where she was tempora- 
rily residing, and afterwards was for a short time committed by the 
authorities ôf the city of San Francisco to the Home of Inebriates in 
that city, and afterwards she was committed to the State Insane Asy- 
lum at Stockton, where she died; that, while she was in said Home 
of Inebriates, De Lashmutt, being then her agent and confldential 
adviser, fraudulently, and with the intent to overreach and defraud 
her, induced her to make her mark to a deed, conveying to him the 
south two-thirds of lot S in block 22 in the city of Portland, and, with 
like fraudulent intent, procured her acknowledgment and delivery to 
him of sùch deed; that during this time she was weak and ill and 
insane and incapable of doing any business, etc.; that she was in- 
capable of making or acknowledging or delivering said deed, and that 
she did so by reason of the influence and persuasion of De Lashmutt 
and under his direction, without under standing the pur port of her 
said acts or the légal effect of her deed, and without intending to 
convey the property to De Lashmutt; that at the time of thèse acts 
she had great confidence in De Lashmutt on account of their confl- 
dential relations, and in the exécution and delivery of such deed she 
yielded to his persuasions and solicitations and directions, by reason 
of her confidence in him and his influence over her; that De Lash- 
mutt did not pay any money or other considération for said deed. 
De Lashmutt's answer dénies that Bridget was non compos mentis 
or insane or of weak mind or incapable of making the deed in ques- 
tion, or that the deed was fraudulently procured or was executed 
through the influence or persuasion or under the direction of De 
Lashmutt. The answer then allèges that De Lashmutt does not know 
and cannot state whether, at the time the deed was executed, Bridget 
had great or any confldence in h.im, as alleged in the bill, or as to 
whether or not, at said time or in so doing, she yielded to the per- 
suasions or solicitations or directions, so fraudulently, as alleged, 
made by said De Lashmutt on -account of or by reason of her said 
alleged confidence in him or his said alleged influence over her. The 
answer further allèges that Bridget was indebted to the défendant 
in the sum of Î5,800, and that she was in pressing need of money, 
and that he advanced to her the further sum of |4,200, and that such 
deed was to satisfy such debt and for such advance, etc. 

The case then rests, so far as the cross bill and answer taken to^ 
gether are concerned, on the following facts : De Lashmutt was the 
agent and confldential adviser of Bridget Lavin. She was addicted 
to the use of intoxicating liquors and morphine. While he was her 
agent and confldential adviser, and while she was in a home for in- 
ebriates, where she had been committed for inébriety, she executed 
her deed to him in considération of a debt she owed him of |5,800, 
and of an advance of |4,200 to relieve her pressing need for money; 
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and while he dénies that the deed was fraudulently procured, or was 
executed by reason of his alleged influence or persuasion, or was un- 
der his direction, or was not understood by her, yet ke does not 
know and cannot state wliether at the time she executed tlie deed 
she had great or any coniidence in him, as alleged, "or whettier or 
not, at said time and in so doing, she yielded to the persuasions or 
solicitations or directions so fraudulently, as alleged, made by him, 
on account of or by reason of her said alleged confidence in him or 
his said alleged influence over her." This pleading has already been 
construed in this court, and held not to state a défense to the matters 
charged in the cross Mil. 76 Fed. 907. The défendant cannot say 
that he does not know whether Bridget Lavin yielded to his persua- 
sions or solicitations in executing the deed in question. The confl- 
dential business relation and agency being admitted, the burden is 
upon him to show afiirmatively that, in taking a conveyance of her 
property, she acted upon independent advice. If he does not know 
that the deed was not the resuit of his influence and solicitation, by 
reason of the grantor's confidence in him, then it can never be known 
that the deed was free from undue influence, since such an infiuence 
is, as a matter of law, undue. This allégation in the answer has 
the effect of an admission that Bridget Lavin conveyed her property 
to De Lashmutt as a resuit of his confidential business relations with 
her, and of his persuasions and solicitations, under circumstances 
that made her susceptible to such influences. He was, moreover, her 
creditor to a large amount, and was therefore in a position to en- 
force his solicitations by the pressure of his debt. 

Upon thèse facts, I am of the opinion that the deed is void; and 
the question now arises whether the further défense set up by De 
Lashmutt in his amendment to the answer, of an accord and satis- 
faction, is sufflcient. Had De Lashmutt such a claim of right as 
would constitute a valid considération for the agreement of com- 
promise set out in the supplemental answer of De Lashmutt? It is 
contended that, inasmuch as the deed to De Lashmutt was void, his 
claim was without considération in law or equity, and that he there- 
fore had no claim of such a character as would constitute a consid- 
ération for what was done in the compromise agreement. But, upon 
the facts alleged, De Lashmutt had paid |10,000, treating the surren- 
der of his debt for |5,800 as a payment for the land conveyed. If he 
is not entitled to claim the advantages of that contract, it does not 
follow that he has forfeited the debt due him and the money paid. 
If he had no claim of title to the land, he, at least, had a claim against 
the estate of Bridget Lavin, to the payment of which, in good con- 
science, the land might be made subject by probate administration. 
At least there is ground for such a claim. There was therefore some- 
thing to compromise; otherwise we must assume that De Lashmutt 
had forfeited his debt and the |4,200 which went to the use of Bridget 
Lavin. It is not material that the accord did not treat the claim as 
one of pecuniary character. It is enough that by the accord the 
right which existed to prefer such a claim was extinguished. The 
parties necessarily must hâve çonsidered that De Lashmutt had a 
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claim growing out of thé transaction in its entirety, and that included 
the payment of this $10,000. 

It is contended, however, that the death of Bridget transferred the 
trust obligation of De Lashmutt to her heir, Starr, so as to bring the 
agreement of accord and satisfaction within the raie that applies 
when relations of confidence and trust exist. But the relation thus 
created is, at most, merely one arising by opération of law, and does 
not bring the case within the rule sought to be applied. De Lash- 
mutt had a just demand to the amount of $10,000 against the estate 
of Bridget, and, upon the theory of Starr as to the effect of Bridget's 
deed to De Lashmutt, the latter had, at least, a reasonable claim to 
be satisfled of this debt out of this property, and that, in my opin- 
ion, is sufiScient. There were, in fact, no confldential relations ex- 
isting between Starr and De Lashmutt. Starr was not afaicted with 
the weakness and other inflrmities attributed to Bridget, nor subject 
to the influence of De Lashmutt. The dependence of the mother did 
not apply to the son. On the contrary, the agreement pleaded was 
in considération of a controversy between the parties. There was 
contention, not confidence, between them. By the compromise of that 
contention, Starr has in fact got rid of a debt for which the prop- 
erty which he took as heir was charged, amounting to $5,800, and of 
a claim for money advanced to supply the necessities of Bridget 
Lavin, amounting to $4,200 additional. Starr cannot profit by a 
transaction which he répudiâtes, and, if there had been no accord and 
satisfaction, the estate in his hands must, at least, hâve satisfled 
De Lashmutt's debt. The exceptions are overruled. 



NATIONAL HARROW CO. v. HENOH et al. 

(Circuit Ooïirt of Appeals, Third Circuit. October 29, 1897.) 

No. 30. 

1. EbSTRAINT dp TbADB — COMBINATION DP PaTKNTBBS. 

Numerous manufacturers, under various United States patents, of float 
spring-tootii harrows, agreed to organize a corporation, to assign to It ail 
the patents ttius owned or thereafter to be acquired, and the good will of 
their business, and not to be Interested in the mamifaeture or sale of such 
harrows except as agents or licensees of the corporation; that the corpo- 
ration should license them to manufacture and sell, for their own aceount, 
subject to uniform terms and conditions, their respective makes, and should 
not itself manufacture or sell; that each licensee should pay one dollar 
for each such harrow manufactured and sold by him, and should receive 
paid-up stock in return for the patents and good will. Those who entered 
the agreement represented 70 per cent, of the total manufacture and sales 
of the United States. The corporation was formed and the assignments 
made. The licenses issued also bound the licensees not to eut priées, not 
to sell other float spring-tootli harrows except under the licenses, and pro- 
vided liquidated damages for every breach. Held, that the arrangement 
was an unlawful combination in restraint of trade. 

8. Samb. 

Though the fact that sereral patentées are exposed to litigatlon, justifies 
them in composing their différences, they cannot make the occasion an, ex- 
cuse or cloak for tbe création of monopolies to the public disadvantage. 
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Appeal from the Circuit Court of the TJnited States for the Eastem 
District Of Pennsylvania. 

W. P. Quinn, for appellant. 
John G-, Johnson, for appellees. 

Before DALLAS, Circuit Judge, and BUTLER and KIRKPAT- 
EICK, District Judges. 

BUTLER, District Judge. The essential facts are well stated by 
the circuit court, as f ollows : 

"The National Harrow Company, a corporation of the state of New York,— 
to whose contract rights anâ gênerai purposes the plaintifC, a subsequently 
created New Jersey corporation, has succeeded, — originated in a written agree- 
ment between a number of leading and distinct manufacturers, under varions 
United States letters patent, of float spring-tooth harrows, whereby It was 
agreed that they would organize a corporation under the laws of New York 
and would assign to the corporation aU United States letters patent which 
they respectively then owned or should thereafter acquire relating to float 
spring-tooth harrows and the good will of their business tn such harrowa. and 
that they would not thereafter be interested in the manufacture or sale of 
such harrows except as agents or licensees of the corporation; that the corpo- 
ration should issue to the persons, firms and corporations respectively so as- 
signing to It their said patents and the good will of their business exclusive 
licenses to manufacture and sell upon their own account, subject to uniform 
terms and conditions, the same style of harrows which they were making and 
selling just prier to the agreement, and that the corporation itself would not 
manufacture and sell any style of harrows covered by Its licenses-, that each 
lieensee should pay to the corporation one dollar on every float spring-tooth 
harrow manufactured and sold by such lieensee, and that each person, firm, 
or corporation transferring to the corporation the good will of their float 
spring-tooth harrow business and their patents relating thereto, should receive 
in payment therefor the value thereof as agreed upon or as flxed by arbitratlon, 
in paid-up stock of the corporation. 

"The agreement in the first instance was signed by six différent manu- 
facturers, but the contract contemplated and provided that others should come 
înto the arrangement and become parties thereto. Aecordlngly other manu- 
facturers of float spring-tooth harrows soon joined the combination, which then 
embraced twenty-two différent persons, firms or corporations. Thus almost the 
entire output of float spring-tooth harrows made in the United States was 
brought under the régulation and control of this organization, Its licensees 
manufacturlng and selling at least 90 per cent, thereof. 

"The défendants were the owners of two United States letters patent relating 
to float spring-tooth harrows, under which they had been manufacturlng and 
selling harrows. They joined the combination, and, agreeably to the provisions 
of the above-reeited agreement, they assigned to the New York corporation 
their patents, and that corporation then issued to the défendants a license to 
manufacture and sell their old style of harrows. The New Jersey corporation, 
which was formed in furtherance of the gênerai scheme, issued to the défend- 
ants a second license in terms and conditions substantially like the former 
lleense. Thèse are the two license contraets hère sued on. The foUowing 
stated provisions are common to both licenses: The défendants agrée not to 
sell float spring-tooth harrows, float spring-tooth harrow frames without teeth, 
or attachments applicable thereto, at less priées or on more favorable terms 
of payment and delivery to the purchasers than is set forth in the schedule 
annexed to the license, unless the licensor should reduce the selling priées and 
make more favorable terms for purchasers, and that the défendants will not 
directly or Indirectly manufacture or sell any other float spring-tooth harrows, 
etc., than those which they are thus licensed to sell and market except for 
another lieensee, and then only of such style as he is licensed to manufacture 
and sell. They agrée to pay to the corporation one dollar upon each flpat 
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spring-tooth harrow, etc., manufactured and sold by them, agreeably to the 

terms of the license, and the sum of flve dollars as Uquidated damages for every 
harrow, etc., manufactured or sold by them contrary to the terms and pro- 
visions of the license, and the corporation agrées to défend ail sults for alleged 
infringement brought against the licensees. AU the licenses Issued by the cor- 
poration are upon the llke terms and conditions." 
[76 Fed. Û67.] 

* 

It is manifest, as well from the contract as from the proofs out- 
side of it, that the purpose of the parties was to form a combination 
between the various manufacturers of thèse harrows, to prevent com- 
pétition in business and enhance priées; and such is the effect of 
their agreement. The corporation, provided to hold the légal title 
of the several patents, is merely an instrument to efifect this object. 
The prior owners are still the bénéficiai owners, with right to con- 
tinue their business, subject only to the restraint in its manage- 
ment imposed by the contract. The provision for licenses is made 
necessary by the transfers of title, and is simply another part of the 
scheme for combination and control of the business of the several pat- 
entées. The resuit would be the same in légal contemplation if the 
corporation and licenses had been dispensed with, and the contract 
had provided simply, as it does, for combination and restraint of com- 
pétition. That such a contract would be unlawful seems clear. While 
it is true that ail contracts in restraint of trade are not prohibited, 
and it is sometimes difQcult to détermine whether a particular one 
is, there is no room for doubt that such a contract as this, which pro- 
vides for gênerai and unlimited restraint, is unlawful. To justify 
restraint, reason for it must be found in the nature of the property or 
the situation of the parties, as, for instance, in the sale of a business 
or professional good will, and other similar cases. Even then the re- 
straint must be confined within such reasonable limits as the circum- 
stances require. Hère there is nothing to jùstify restraint, and that 
imposed is without any limitation whatever. The fact that the prop- 
erty involved is covered by letters patent is urged as a justification; 
but we do not see how any importance can be attributed to this fact. 
Patents confer a monopoly as respects the property covered by them, 
but they confer no right upon the owners of several distinct patents 
to combine for the purpose of restraining compétition and trade. Pat- 
ented property does not differ in this respect from any other. The 
fact that one patentée may possess himself of several patents, and 
thus increase his monopoly, affords no support for an argument in 
favor of a combination by several distinct owners of such property to 
restrain manufacture, control sales, and enhance priées. Such com- 
binations are conspiracies against the public interests, and abuses of 
patent privilèges. The object of thèse privilèges is to promote the 
public beneflt, as well as to reward inventors. The suggestion that 
the contract is justifled by the situation of the parties — their expos- 
ure to litigation — is entitled to no greater weight. Patentées may 
compose their différences, as the owners of other property may, but 
they cannot make the occasion an excuse or cloak for the création of 
monopolies to the public disadvantage. We do not see anything to 
distinguish this case, in principle, from Nester v. Brewing Co., 161 Pa. 
St 473 [29 Atl. 102]; Carbon Go. v. McMillin, 119 N. Y. 46 [23 N. E. 
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530]; Morris Run Coal Co. v. Barclay Coal Co., 68 Pa. St. 173; Dis- 
tilling & Gattle Feeding Co. v. People [111. Sup.] 41 N. E. 188; Straiht 
V. Harrow Co. [Sup.] 18 N. Y. Supp. 233. The last of thèse cases arose 
out of this contract under circumstances substantially like those of 
the case before us. A similar conclusion was reached by the court in 
Harrow Co. v. Quick, 67 Fed. 130, where this contract was Involved. 
The doctrine of thèse cases is not new, and we feel no hésitation in ap- 
plying it to the contract before us. 
The judgment is therefore aflarmed. 



OLD COLONY TRUST CO. et al. v. CITY OF ATLANTA et aL 
(Circuit Court, N. D. Georgla. July 22, 1897.) 

L BiLi, POB Injunction— Intkrkst of Complainants— Appbehenston of Loss. 

Bondtiolders seeliing relief, by Injunction, against tlie enforcement of an 

ordinance fixing rates of fare on a street railroad, bave suiHcient interest 

In tbe matter to give them a standing In court, if they show a weU-grounded 

appréhension of loss by ttie enforcement of the ordinance. 

9. Guy Charter— Estent op Adteobity— Fixing Fabbs oh Street RAiii- 

BOAD. 

A provision In the charter of a city authorlzlng It to "pass ail by-lawa 
ooneemlng carrlages, wagons, carts," etc., "and every by-law, ordinance 
and régulation it may deem proper for the peaee, health, order or good gov- 
ernment of the elty," does not authorize It to pass an ordinance fixing rates 
of fare on a street railroad. 
8. Charter of Street Railboad — Fabes Subject to Municipal Approval — 
Power to Fix Rates or Fare. 

A provlso in a street-railroad charter, "that the rates of fare and freight 
upon said railroad shall be subject to the approval of the mayor and city 
council," is not sufflcient authority to the city to enact an ordinance fixing 
such rates of fare. 

4. Bame— Exercise and Exhaustion of Power. 

A city deriving from tlie charter of a street-rallroad Company Its only 
authority to fix rates of fare thereon exhausts such power by prescriblng 
maximum rates In tiie ordinance authorizing the use of Its streets for the 
construction and opération of such road. 

5. Samb — Construction of Statutb — Authority to Fix Fabes. 

Laws Ga. 1890-91, p. 169, validating the charter of the Atlanta Consoli- 
dated Street-Rallway Company and other street railroads of the state, pro- 
vides that such rôads shall be liable to such "régulations" "as are other rail- 
roads and street-railroad companles Incorporated by separate act or acts 
by the laws of this state." The charter of one street railroad, incorporated 
by separate act, authorlzed the city of Augusta to regulate rates of fare 
and freight thereon. Held not sufficlent to authorize the city of Atlanta to 
fix rates of fare. 

6. Same — Rbsbevation of Risht of Contboi.. 

A réservation in an ordinance granting the use of streets for a street rail- 
road that such road shall be "subject to ail the laws and ordlnances now in 
force, and such as may be hereafter made," does not authorize the city to 
pass an ordinance fixing rates of fare on such road, unless It is, either 
expressly or by necessary Implication, thereto authorlzed by some law of 
the state. 

Brandon & Àrkwright, for Old Colony Trust Co. 

Payne & Tye, for Consolidated St. Ry. Co. 

N. J. & T. A. Hammond, for Seixas.. 

James A. Andersen and John T. Pendieton, for City of Atlanta. 
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NEWMAN, District Judge. This is a bill flled by the Old Oolony 
Trust Oompauy and Henry Seixas against the city of Atlanta and 
the Atlanta Consolidated Street-Railway Company. The Old Colony 
Trust Company sues as trustée for the holders of the bonds of the 
Atlanta Consolidated Street-Railway Company, the bonds so repre- 
sented amounting to $2,025,000. Seixas sues as the owner of |93,000 
of the first mortgage bonds of the Atlanta Street-Eailroad Company, 
of the value of |100,000, and |37,000 of the bonds of the Atlanta 
Consolidated Street-Eailway Company, of the value of $33,000, and of 
500 shares of the capital stock of the latter company. By a décision 
just made, Seixas is retained in the bill as bondholder, but is dis- 
missed so far as he complains as stockholder. 

The purpose of the bill is to ènjoin the city of Atlanta from en- 
forcing the f ollo wing ordinance : 

"Section 1. Be It ordained by the mayor and gênerai counell, that from and 
after the first day of May, 1897, it shall be unlawful for any company oper- 
ating electric or other railways in or upon the streets of Atlanta, by itself or 
Its agents, dlrectly or indireetly, to charge or collect more than five cents for 
the transportation of any person from any point on sald line or Unes owned 
or operated by sald company -whether the same be for a continuous passage 
on a through Une or by transfer to any other Une or Unes owned and operated 
by sald company. 

"Sec. 2. Upon the payment of one fuU fare as above provided it shaU be the 
diity of sald rallway company to transport snch passenger to hls destination 
uiK)n any line or Unes of sald company, and to fumlsh a transfer ticket, with- 
out additional charge, whenever It is necessary for such passenger to cliange 
to the car of any other Une or Unes operated by sald company In order to 
reach hls sald destination. 

"Sec. 3. Any violation of the above ordinance or any refusai to furnish a 
transfer ticket as above provided for by any ofHcer or agent of any street rall- 
way company in sald city, shall be punished by a fine of not less ttian ten dol- 
lars ($10.00) nor more than one hundred dollars ($100.00), or imprisonment not 
less than thirty days in the discrétion of the recorder." 

A cross bill has been filed by tiie Atlanta Consolidated Street-Eail- 
way Company, in which it adopts the allégations of the original bill 
(except as qualiâed), and sets out some additional facts, and also seeks 
to enjoin the city from enforcing against it the above ordinance. To 
the original bill, as well as the cross bill, there is a demurrer by the 
city of Atlanta. The case has now been heard on ûie demurrers. 

It is said on behalf of the city that neither the Old Colony Trust 
Company nor Seixas shows such an interest in the matter at issue as 
will authorize the court to hear them; that they stand upon a bare 
and unfounded appréhension of loss from the enforcement of this 
ordinance. We cannot agrée to this view. On the contrary, we 
tfdnk that under the allégations of the bill the complainants show 
a reasonable and fairly weU-grounded anticipation of loss of interest 
on the bonds, and this, we think, is sufficient. It is not necessary 
in a case like this that the party complainant should be required 
to sit by and submit to loss as a démonstration of the injuries ef- 
.fected by législation, before invoking the assistance of the court. It 
is enough to give them a standing in court if they show a well- 
grounded appréhension of loss, and we think that is shown in this 
case. 
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Two questions are raised by this demurrer: First, had tiie dty 
power to pass the ordinance in question? and, second, if it had such. 
power, is the ordinance a reasonable one in its effect on the corpora- 
tion and on its lien crédit or s? 

If the flrst question is resolved in favor of the street-railway Com- 
pany, or, in other words, if it is determined that the city lacks au- 
thority to pass this ordinance, the second question need not be con- 
sidered. 

The power of the city to pass the ordinance is claimed by its counsel 
to be derived f rom four sources : 

1. It is contended that this authority is given the city by section 
15 of its charter. This section of the charter was in the original 
acts of incorporation of the city, and was re-enacted in what was 
called the "New Charter," in 1874. So far as its language is invoked 
hère, it empowers the city "to pass ail by-laws concerning ♦ • * 
carriages, wagons, carts, drays," etc., "and every by-law, ordinance 
and régulation that it may deem proper for the peace, health, order or 
good government of said city." The contention is that, in the gên- 
erai grant of authority to pass ordinances for the order and good 
government of the city, such an ordinance as this is embraced. We 
are of opinion that the gênerai grant of authority to pass ordinances 
is one which relates to the peace, order, health, etc., of the city, 
and is not sufflcient to authorize an ordinance of this character. 
Spécial stress is laid, however, in the argument which invokes this 
section as a grant of power, upon the authority given to pass by- 
laws concerning "carriages, wagons, carts, drays," etc.; and it is 
said that this section having been embraced in the original city char- 
ter, granted before street railroads were known in Atlanta, and the 
city having been authorized and having exercised the power to fix 
the charges of drays and hacks, the same authority would now ex- 
ist as to this new mode of conveyance. The exercise of power in 
thèse two respects is entirely diiferent. In the case of the street- 
railway Company there is a permanent, flxed investment, said to be 
over 13,000,000, made by législative authority, and with the city's 
consent, and which is only valuable when used for the purpose con- 
templated. This enterprise is inaugurated and carried on, so far 
as the city is concerned, for public convenience; so far as the stock- 
holders and bondholders are concerned, as a private investment. 
By depriving tbem of the right to receive a reasonable retum on the 
investment made, its value as a propèrty is totally destroyed. When 
it is considered that this propèrty right exists by spécial législative 
grant, the right to regulate its charges is a very différent thing from 
the right to regulate the charges of a hack or dray, which may run 
or not as a public conveyance without destroying, or perhaps with- 
out substantially affecting, its value. This section of the city's char- 
ter, neither by the gênerai terms employed, nor by its spécial référ- 
ence to vehicles, gives the city the power to pass the ordinance now 
under considération. 

2. It is said that the power contended for is derived from the char- 
ter of the Atlanta Street-Railroad Company, which was granted in 
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1866. '■ The ^Atlanta Consolidated Street-Railway Company is the suc- 
cessor of the Atlanta Street-Railroad Company, the former having 
bought ont the latter company in 1891, and subsequently Consolidated 
it with the other lines of street railway which the Consolidated com- 
pany has acquired. lû the act of 1866, incorporating the Atlanta 
Street-Eailroad Company, the company was granted "the exclusive 
power and authority to survey, lay ont, construct and equip, use and 
employ street railroads in the city of Atlanta, eubject to the approval 
of the city council thereof for each and every route selected, flrst had 
and pbtained before work thereon shall be commenced; the property 
of said company to be subject to the same state, county and city taxes 
as the property of individuals in said city of like value is or may be 
subject to, unless the city council shall at any time think fit to ex- 
empt the same either in whole or in part, from the payment of city 
taxes, provided that the rates of fare and freight upon said railroad 
shall be subject to the approval of the mayor and city council of the 
city of Atlanta," It is insisted that under the language last quoted, 
which makes the rates of fare subject to the approval of the mayor and 
city council, the city has the power to flx rates. Soon after the pas- 
sage of this act an ordinance was passed by the city authorizing the 
use of the streets, etc. The company did not buUd under the flrst 
ordinance, but subsequently, in 1868 or 1869, as it appears from the 
bill, another ordinance was passed, and under this it is alleged that 
the Atlanta Street-Bailroad Company constructed its lines. Among 
other things there was a provision in the ordinance under which the 
lines were built that "the charges for passage on said road shall not 
exceed twenty cents for any through Une and ten cents for half lines 
or short distances." We do not express any opinion upon the ques- 
tion raised and discussed at the bar as to whether this constituted a 
contract between the çity and the street-railroad company from 
which the city could not withdraw, because other conclusions we hâve 
reached render its détermination unnecessary. This much is mani- 
fest, however, that, if the city derived from the above-quoted provision 
of the charter of the Atlanta Street-Railroad Company any power to 
flx rates of fare, it exiiausted that authority when it passed the ordi- 
nance referred to flxing the rates of fare at 20 and 10 cents, respec- 
tively. This, of course, so far as it derived power from the provision 
referred to, and not determining at ail how far, with proper addi- 
tional législative authority, it might hâve changed this ordinance with 
référence to the rates of fare. But even if this power of approval of 
rates, etc., had been granted directly to the city, and was not a mère 
réservation in the charter of the street-railroad company, or if it 
should be hère so considered, is the power to approve rates the power 
to flx rates originally? This was not the view of the suprême court 
in a case where a question quite similar to this arose. In Cincinnati, 
N. O. & T. P. Ey. Co. v. Interstate Commerce Commission, 162 U. S. 
184, 16 Sup. et. 700, the suprême court was called upon to détermine 
the right of the Interstate commerce commission to flx the rates of 
fare for railroads doing interstate business, under the provisions of 
the act of congress. While the grant of power in that case was 
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claimed by a commission, and hère it is claimed and is sought to be 
exerdsed by a municipal government, the question is Tery mucli tiie 
same. The following extract from the opinion of the court (page 196, 
162 U. S., and page 705, 16 Sup. Ct.) shows the view entertained by 
the suprême court: 

"We do not flnd aay provision of tlie act that expressîy or by necessary im- 
plication confers sucli a power. It is argued on behalf of the commission tliat 
tiie power to pass upon tlie reasonableness of existing rates implies tlie rigiit 
to prescribe rates. Ttiis is not necessarily so. The reasonableness of the rate 
in a given case dépends on the facts, and the funetion of the commission is 
to eonsider thèse facts and glve them their proper weight. If the commission, 
instead of withholding judgment In such a matter until an issue sliall be made 
and the facts found, itself fixes the rate, that rate is prejudged by the commis- 
sion to be reasonable." 

It will be perceived that the court concèdes the right of the commis- 
sion to pass upon the reasonableness of rates when made by a rail- 
road, but dénies its power to flx them originally. We do not dis- 
tinguish between this authority to pass upon the reasonableness of 
rates and the power to "approve," and if the authority to flx rates is 
wanting in the one case it would seem to be wanting in the other. 

3. The Atlanta Consolidated Street-Railway Company obtained a 
charter from the secretary of state of Georgia, and afterwards, in 
connection with other street railroads of the state, obtained from the 
législature a validating act, because of doubts entertained as to the 
power of the secretary of state to grant charters to street-railway 
companies. This doubt afterwards proved to be well founded, when 
the suprême court of the state decided that the secretary of state 
had no such power. This validating act (Laws Ga. 1890-91, vol. 
1, p. 169) provided that the street-railroad companies whose charters 
were thus legalized should "be subject to pave, and shall be liable 
for Street paving and to other régulations of municipal corporations 
as are other railroads and street railroad companies incorporated 
by separate act or acts by the law of this state." It is claimed for 
the city that by this provision the city obtained, and the Atlanta 
Consolidated Company became subject to, any and ail provisions 
of any and ail charters granted street-railway companies by the légis- 
lature of Georgia; and as certain of thèse charters, one at least, 
contained a provision authorizing the city to flx rates of fare and 
freight, that this power was given to the city of Atlanta. There are 
two obvious difiiculties about this contention: First, the power of 
"régulation" does not necessarily embrace the power to flx rates 
of charge. There are many matters for it to cover without embra- 
cing this latter power. The city unquestionablv bas the right, with- 
in any reasonable limit, to regulate the speed of cars and other mat- 
ters connected with their movement on the streets; where pôles shall 
be placed in the case of overhead wires; how wires shall be located, 
and their location with référence to other wires and the safety of 
the same; and to do many other things which might be noted with 
référence to the occupancy of the streets, protection to life and limb 
tiiereon, and ail such matters as involve the safe and orderly use 
of the streets over which it has, under the législature, full power 
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and control. As stated, in one charter at leaat, tKe rigSt ot tKe olty 
(the city of Augusta) to regulate rates of fare and freight was given. 
Under the charter of the Atlanta & Edgewood Street-Bailroad Com- 
pany that Company was authorized "to flx, charge and collect such. 
rates for the carriage of persons and property as it may deem proper." 
The Unes of this last company hâve been acquired and are now a part 
of the Consolidated system, the Atlanta & Edgewood having sold its 
lines by authoritv of the législature. 1 Laws 1890-91, p. 341. There 
is no more reason for selecting a provision from the Augusta charter 
thaï) from the Atlanta & Edgewood charter. Indeed, if either should 
be selected, it would seem to be proper to take the latter as an 
Atlanta charter. We think, however, that the provision referred 
to in the validating act is too indeflnite to be taken as the basis 
for a grant of power such as is sought to be exercised by the city 
in this case. Certainly, therefore, it cannot be held that the provi- 
sion subjecting the Consolidated street-railway company to such régu- 
lations as were other street railroads by acts of the législature would 
authorize the city to select from the Augusta charter the power 
therein granted to regulate rates of fare, and apply it to the Atlanta 
Consolidated Company. We cannot seriously entertain the propo- 
sition that the législature had any such resuit in contemplation when 
it inserted this réservation in the act of 1890-91, which legalized 
the charter of the Atlanta Consolidated Company. 

4. It is further insisted that the power to pass this ordinance exists 
by reason of the réservation made by the city in the ordinance au- 
thorizing the Atlanta Consolidated Street-Eailway Company to use 
the streets and to electrically equip its lines. There is some différ- 
ence between counsel as to the exact language of this ordinance, but, 
giving it the broadest meaning in favor of the city, it provided that 
the company should be "subject to ail the laws and ordinances now 
in force and such as may be hereafter made." Of course, this ordi- 
nance should be treated as contended for by counsel for the Consoli- 
dated company, and the word "legally" should be read into it, and it 
should read as though it said such ordinances "as may be hereafter 
legally made"; and the question therefore recurs to, and is, what 
législative grant has the city empowering it to pass this transfer or- 
dinance? As we do not ând in any of the acts of the législature 
relied upon the power to pass the ordinance, we are compelled to 
hold that the city exceeded its authorlty in passing it. We hold, 
moreover, that, before the city can exercise the power to flx rates 
of fare for a street-railroad company, it must obtain that power in 
express terms, or it must arise by necessary implication from the 
words used in the législative act. The power of the state over the 
subject-matter need not be discussed. We are dealing with the 
power of a municipality, a créature of the législature, which dérives 
ail its authorlty from the législature, and can only act within the 
limits of the législative grant. If, under any of the acts of the 
législature which hâve been discussed, it could be held that the citj 
had the power, by necessary implication, to regulate or to flx rates 
of fare for street railroads, or for this particular company, it might 
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be gravely qnestîoned, even tbien, if it had the power to pass that 
part of. the ordinance in question requiring transfers. It would be 
a subject of serions doubt, at least, if tke authority to fix rates carried 
with it the authority to require the street-railway company to give 
two, three, or more rides for one fare. One continuous ride for a 
single fare is one thing, and two or more rides, with the necessary 
stoppage and letting passengers off and taking them on, is another 
and entirely différent thing. Many reasons hâve been urged in argu- 
ment, and others might be suggested, which in our opinion make a 
broad distinction between the two classes of service, namely, between 
a continuous ride in one car and a ride requiring transfers f rom one or 
more cars to others. Unquestionably this ordinance, as to its fea- 
ture requiring transfers, is a very broad exercise of municipal power. 
It appears to go to the lunit of municipal control even under législa- 
tive authority. The power to pass the ordinance should be clearly 
shown. On the contrary, it is clear to us that the city is without 
such power. As we entertain the opinion above expressed on the 
first question involved, namely, as to the power of the city to pass the 
ordinance in question, it is unnecessary to go into the second ground 
on which the ordinance is attacked in the complainants' bill. The 
question of the reasonableness or unreasonableness of the ordinance 
becomes immaterial if the city lacked législative authority to pass 
it. We hold, therefore — First, that the complainants hâve shown 
such an interest in the subject-matter as to givé them a standing in 
court to question the validity of this ordinance; and, second, that, 
the city being without législative authority to pass the ordinance, the 
same is invalid and inoperative. For thèse reasons an order will 
be entered overruling the demurrer, both to the original and to the 
cross bill. 

McCORMICK, Circiiit Judge. The views and conclusions ex- 
pressed in the foregoing opinion are the resuit of careful examina- 
tion and conférence by Judge NEWMAN and myself, and meet my full 
concurrence. 



BYRNES et al. v. DOUGLASS et al. » 

(Circuit Court of Appeals, Nlath Circuit October 4, 1897.) 

No. 284. 

L Mines and Mining— Eminkht Domain— Condbmnation of Tuknbi.. 

Under the Nevada statute of March 1, 1875 (Gen. St §§ 256-273), author- 
telng the condemnation of riglits of way for mining tunnels, a mining com- 
pany may condemn, for use In reaching Its mine, an old and partlally rulned 
tunnel In a neighboring clalm, which is not used by the owners of that claim 
at the time, there being nothing to show any présent purpose to use It 

I. Same — Compensation- Commissionkb's Report. 

The report of commissioners In condemnatlon proceedlngs under the Ne- 
vada statute, flndlng on conflicting évidence that no damage wlU be don» 
by the construction of a tunnel through certain clalms, aad that such 
clalms would rather b« benefited thereby, will not be dlsturbed on appeal. 

I Behearing pending. 
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Appeal from the Circuit Court of tlie United States for the District 
of Nevada. 

A proceedlng was eommenced by J. M. Douglass and others, the appellees 
In this case, In tbe district court of the state of Nevada, under a statute of 
that state entitled "An aet to encourage the mining, milling, smelting, or other 
réduction of ores in the state of Nevada," approved March 1, 1875 (St 1875, 
p. 111; Gen. St. §§ 25C-273), to condemn a right of way for a mining tunnel 
7% feet wide by 7J^ feet Mgh from the mine known as the "Contact Mine," 
through five Intervening mining claims and locations, namely, the Atlantic, 
the Annie, the Red Jacket, the South End, and the Clinton, to the Goodman mine. 
The appellants removed the cause to the circuit court of the United States for 
the district of Nevada, and under sald proceedings In said circuit court com- 
missioners were appointed to assess damages to the ownera of the property 
appropriated to the use of sald tunnel, and upon the report of said commis- 
sloners and the .hearing of the objections of the appellants thereto the court 
coufirmed the report, and entered and flled a decree appropriating to the use 
of tlie appellees the right of way through sald mines, as applied for in the pé- 
tition. The appellants appealed from said decree, and assign as error, first, 
that in and by sald proeeeding there was oondemned to the use of the appel- 
lees a tunnel 648 feet in length, running through a portion of the Atlantic Con- 
solidated mine, and having its mouth In the Contact mine, which tunnel belonged 
to and ■was a part of the Atlantic Consolidated mine, and was the most con- 
venient meaus for worldng the same, and had been for many years used by 
the owners of the Atlantic Consolidated mine, and was not subject to condemna- 
tion under said act of the législature of Nevada, for the reason that no authority 
Is given by sald aet to condemn the tunnel of one person, construeted and 
used for mining purposes, for the use of another for the same purpose. The 
facts In regard to the tunnel which belonged to the Atlantic mining claim are 
tiese: The commlssioners, in surveying a tunnel tiirough the mining claims 
Intervening between the Contact clalm and the Goodman claim, foUowed and 
appropriated for a portion of the distance the tunnel so referred to In the as- 
signment of error. A portion of that tunnel had been construeted in 1860 or 
1861, for the purpose of fumishing water to Sllver City. Soibsequently its use 
for that purfiose was abandoned, and as early as 1866 It was used for pros- 
pecting and working the Atlantic claim. It traversed the Atlantic claim, and 
had its mouth on an adjoining claim, whieh was first knovyn as the "Cadiz 
Clalm." The Cadiz clalm and the Atlantic claim belonged originally to the same 
owners. They i>ermitted the Cadiz location to revert to the United States, 
and it was subsequently relocated by others. In 1890 It was relocated by C. 
E. Brown, imder the name of the "Contact Mine." The tunnel was used for 
mining purposes as late as the year 1877, or perhaps 1881. After that date 
no work appears to hâve been done In the tunnel, except to this extent: that 
In 1887, the tunnel being out of repair, an agent who was In possession of the 
Atlantic mine and tunnel on behalf of the owners began to repair the tunnel, 
but ^ortly afterwards, on consultation with the owners, appears to hâve 
abandoned It, for the reason that it was more feasible to construet a new tun- 
nel than to repair the old. In 1887 he eommenced the construction of a new 
tunnel. Since that date the old tunnel was not used, but was allowed to fall 
Into decay. In their report the commlssioners in thèse proceedings awarded 
to the owners of the tunnel, so far as the same was sltuate in the Atlantic mine, 
to wlt, 349 feet, the sum of ?1,0I21.95. 

W. E. F. Deal, for appellants. 
F. M. Hufifaker, for appellees. 

Before GILBERT, ROSS, and MOREOW, Circuit Judges. 

GILBERT, Circuit Judge, after stating the facts as above, delivered 
the opinion of the court. 

It is the contention of the appellants that, under the act of the légis- 
lature of Nevada on which the proceedings in this case were had, the 
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circuit court was powerless to take the tunnel belonging to tlie owners 
of one mine, and bestow it by right of eminent domain upon tlie own- 
ers of another. It appears f rom tlie évidence that when the appellees 
took possession of the right of way under the proceedings in this case 
the old tunnel was badly caved down, and in very bad shape, and 
that it cost nearly as much to clean it ont as it would hâve cost to run 
a new tunnel. The statute under which thèse proceedings are had 
déclares that "the production and réduction of ores are of vital neces- 
sity to the people of this state; are pursuits in which ail are interest- 
ed, and f rom which ail dérive a benefit ; so the mining, milling, smelt- 
ing, or other réduction of ores are hereby declared to be for the public 
use, and the right of eminent domain may be exercised therefor." 
Gen. St. Nev. § 256. In Mining Co. v. Seawell, 11 Nev. 394, it was 
held by the suprême court of that state that the condemnation of a 
right of way for a tunnel for the opération of a mine under the pro- 
visions of the statute in question was constitutional, and that the pur- 
pose for which the tunnel was to be appropriated was a public use. 
That décision was approved in the later case of Mining Co. v. Corcoran, 
15 Nev. 147, and it undoubtedly déclares the settled law of that state. 
Under the facts that appear in the record, and that were acted upon 
by the court in rendering the decree which is appealed from, we deem 
it unnecessary to consider whether or not a mining tunnel which bas 
been constructed and is in use by a mining corporation may, under the 
statute of Nevada, be taken from the company by which it is owhed or 
used, and be devotëd to the use of another mine. That question is 
not presented in this case. The tunnel of the Atlantic mine, which 
was appropriated by the appellees in those proceedings, had not been 
used for mining purposes for many years. It is true that it had not been 
abandoned, and that it still belonged to the Atlantic mine, and that 
the owners of that mine claimed it, and the right to use it; but the 
fact remains that they had not used it, and there was nothing in the 
record to show a présent purpose to use it, for mining purposes. At 
the time when thèse proceedings were begun, theref ore, it stood in the 
same relation to the property of the mining coflapany in which any 
other of its property stood which was not being actually used for 
mining purposes. The right to condemn it by the exercise of eminent 
domain rested upon the principles which hâve controlled the décisions 
of courts în cases where the lands of railroad corporations, not act- 
ually in use by them, nor absolutely necessary for the enjoyment of 
their franchises, hâve been held subject to be teiken by other corpora- 
tions in the exercise of the right of eminent domain. Peoria, P. & J. 
E. Co. V. Peoria & S. E. Go., 66 111. 174; In re Eochester Water Oom'rs, 
66 N. Y. 413; New York, G. & H. E. E. Co. v. Metropolitan Gaslight 
Co., 63 N. Y. 326; Morris & E. E. Co. v. Central E. Co., 31 N, J. Law, 
205. The commissioners in their report, and the court in its decree, 
evidently took this view of the relation of the old tunnel to the Atlan- 
tic mine. 

The remaining assignments of error direct our attention to the fact 
that in the report of the commissioners and in the final decree no com- 
pensation whatever is allowed for that portion of the old tunnel which 
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•was located in the Contact mine, and no compensation was allowed for 
the right of way through the mines which intervened between the 
Atlantic mine and the Goodman. The report of the commissioners 
was basée upon conflicting testimony. Compétent évidence was pro- 
ducedbefore them to prove that the old tunnel in the Contact mine 
and the right of way through the other mines were of no value, and 
that it was a beneflt, rather tlian a disadvantage, to the intervening 
mines to develop their Iodes by the tunnels which were eut through 
them, and that in ail cases where ore of any value was taken it was 
placed upon the mining premises, and there left for the use of the 
owners. Under this state of the record, we cannot say that the fair 
and actual value of the property taken was not awarded, or that just 
compensation was not made. Every intendment is in favor of the cor- 
rectness of the report of the commissioners. Eailroad Co. v. Elliott, 5 
Nev. 358. The decree will be afifîrmed, with costs to the appellees. 



WHITTLB v. VANDERBILT MINING & MILLING CO. et al. 

(Circuit Court, S. D, Califomia. September 14, 1897.) 

No. 647. 

1. Tkusts — Innocent Puechasers dp Trust Estate— Corporation Issuino 
Stock in Paymbnt. 

The trustées of a trust for complainant's beneflt conveyed the property, 
In violation of tlie provisions of the unrecorded trust instruments, to a 
corporation organized by them for that purpose only, and which issued to 
them tn exchange nearly ail Its stock. In a suit to charge the trust on the 
land, held, that under Civ. Code Cal. §§ 869, 2243, relating to purchasers from 
trustées, the stock issued for the land constltuted the corporation a pur- 
chaser for value. 

8. Corporations— Dealings with StockhoI/DEr— Notice. 

A corporation purchased land from two persons, who held the record title, 
and also owned most of the corporate stock. No one representing It, except 
one of the grantors, knew that it was affected by an unrecorded trust in- 
strument. Held, that as he was dealing for his own interest, and adversely 
to the corporation, his knowledge was not to be imputed to it, and that it 
was a purchaser without notice, under Oiv. Code Cal. §§ 869, 2243. 

8. Wbonopci^ Çonvetance by Trustée— Innocent Purchaser. 

The beneiieiary of a trust In lands took no steps to enforce It for three 
years after notice, and never had the dceds recorded. The trustée wrong- 
fully conveyed it to a purchaser for vaille and without notice. Held that, 
as between Mm and the beneficlary, the latter should be the sufEerer. 

L Samb— Corporations. 

In applying the prlneiple that, as between two Innocent parties, an in jury 
effected by the wrongful act of a thlrd party should be sufiCered by hlm 
whose négligence made thewrong possible, the court may look behlnd the 
corporate eharacter of the otlier party, and take notice of tiie fact that an 
Individual who has bought Its stock is a real party In interest. 
6. Trust Dbbds — Acknowledgment and Eeoording. 

Although an instrument charging a trust upon lands In Califomia be un- 
acknowledged, yet it may be recorded upon proof of Its exécution. Civ. 
Code Cal. §§ 1161, 1183, 1195, 1198, 1199. 
6. Same — Impdtbd Négligence. 

If an instrument creating a trust in lands cannot be recorded for want of 
an acknowledgment, this defect, as due to the négligence of the creator of 
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the trust, Is Imputable to the beneflclary, and does not excuse the Éailure 
to record It, as against a purchaser for value and without notice. 

7. Fkaud or Trustée— RiGHTs of Benbficiaky. 

Wbere trustées wrongfuUy convey lands to a pureliaser for value and 
without notice, the beneflciaiy may rècover from thé trustée the consid- 
ération received by him. 

8. Corporations— Sdit to Charge a Trust on Lands— Procédure. 

In a suit to charge a trust on lands of a corporation, and for a recelver- 
Bhlp, and an accounting by individuals, the land was held to be free from 
the trust. Numerous creditors intervened and proved their claims against 
the corporation, and receiver's certiflcates required payment. Held that, 
while an accounting by the Indivldual défendants should be decreed, this 
need not delay the sale of the property, and its application to pay the cer- 
tiflcates and debts. 

Clarence A. Miller and Miller, Wynne & Miller, for complainant 
W. J. Hunsaker and Wm, Ghambers, for défendants. 
H. G. Dillon, for receiver. 

Gardiner, Harris & Eodman, Anderson & Anderson, Hatch, Miller 
& Brown, and E. R. Annable, for interveners. 

WELLBORN, District Judge. This is a suit in equity for the en- 
forcement of a trust and an accounting thereunder. The admissions 
of the pleadings, together with the évidence adduced orally in open 
court on final hearing, show the foUowing facts: 

On the 21st of March, 1892, Samuel King, E. 0. Hall, and James K. 
Patton were the owners of eiglit mining claims, situated in the Van- 
derbilt mining district, California, described as foUows: The "Gold 
Bar," the "Gold Bar Extension," the "Gold Bronze," the "Gold Bronze 
Extension," the "Eighty-Foot Claim," the "Chippy," the "Lookout," 
and the "Valley." On that day said King, being ill and in expectancy 
of early death, conveyed his undivided one-third interest in said mines 
to said James K. Patton and Joseph P. Taggart; and at the same 
time said Patton and Taggart executed two instruments, of the same 
ténor and effect (Patton executing one, and Taggart the other), de- 
scribing said Patton and Taggart as "parties of the flrst part,'' and 
said King as "party of the second part," and containing, among other 
provisions expressive of the considération for said conveyance, the fol- 
lowing : 

"In case of said second party's death before any reconveyance to hlm as 
hereifl provided, said flrst parties agrée to aecount to the nephew of said sec- 
ond party, named, to wit, Henry King WhitUe, for the gross profits or pro- 
ceeds (v?hether derived by sale, working, or otherwise) of one-balf (%) of said 
one-third interests in said mines; It being understood that flrst parties will pay 
ail expenses connected with the worlilng and care of said mines, and will not 
charge said expenses, or any proportion thereof, against the said gross pro- 
ceeds to gp to said Henry King Whittle as aforesald." 

Samuel King died April 2, 1892, without any reconveyance of said 
mines having been made to him. Within a few days thereafter the 
above facts were communicated by mail to the mother of complainant, 
Mrs. F. L. Whittle, at Birmingham, Ala., in a letter written by Diehl 
& Ghambers, attorneys at law, then representing said Joseph P. Tag- 
gart and James K. Patton; and afterwards, about the month of March, 
1893, other parties wrote to complainant, with a view of purchasing 
88 F.-^ 
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hls kiterést in said mining properties. On the 8th day of February, 
1893, said Hall, Patton, and ïaggart, pur^ûant to a sale previously 
wade, conyeyed to one William S. Lyle the Gold Bar and Gold Bar Ex- 
tension Mines, receiyii)^ as the coiisideration therefor the sum of 
140,000; and afterwards, on the 21st day of February, 1893, said Hall, 
Patton, and Taggart conveyed the said Eighty-Foot Claim to said 
William S. Lyle, receiving as the considération therefor the sum of 
1300. Between April 3, 1892, and February 25, 1893, said Hall, Tag- 
gart, and Patton, and after said last-mentioned date, and until the 
27th day of December, 1893, said James K. Patton and Joseph P. 
Taggart, eiti-aeted from said mines minerais and ore, from which the 
bill allèges said Joseph P. Taggart and James K. Patton received 
more than $50,000. Said Patton and Taggart deny that they re- 
ceived from said sources any sum greater than |20,000, and allège that 
said $20,000 was ail used in pàying the expenses of mining, shipping, 
and selling said ore. Afterwards, and prior to the 27th day of De- 
cember, 1893, the légal titlé to two of the above-mentionèd mines, the 
Gold Bronze Mine and the Gold Bronze Extension Mine, became vest- 
ed in James K. Patton and Annie M. Taggart (wife of Joseph P. Tag- 
gart), subjéct, however, t6 whatever équitable rights complainant may 
hâve at any time theretofore had in thè ihines. The légal title so 
vested in Annie M, Taggaft was merely nominal; her husband, Joseph 
P. Taggart, being the real owner. On said last-mentioned date said 
Patton and Annie M. Taggart conveyed said mines to the Vanderbilt 
Mining & Milling Compahy, a corporation organized under and by 
virtue of the laws of Californià by James K. Patton and Joseph P. 
Taggart for the sole purpose of aiding them in the management of 
said mining property, with a capital stock of 1,000,000 shares, of the 
par value df |l each, owned at the date of the aforesaidcon voyance to 
said coinpany as follows: James K. Patton, 499,998 sharés; Annie M. 
Taggart, 499,998 shares; Henry T. Hasard, 1 share; William Cham- 
bers, 1 share; Samuel T. Godbe, 1 share; Henry C. Dillon, 1 share, — 
the directôrs of said corporation being James K. Patton, Annie M. 
Taggart, Hebry T. Hazard, William Chambers, and Samuel T. Godbe. 
Joseph P; Taggart was the real owner of the shai"es standing in the 
name of Annie M. Taggart. William Chambers was an attorney 
at law, and a witness to the instrument or déclaration of trust exe- 
cuted by Joseph P. Taggart, and a member of the ârm of Diehl & 
Chambers, Jiereinbef ore mentioned. The bill, among other things, 
allèges: / ; 

"That the said Anna M. Taggart, Henry T. Hazard, William Chambers, and 
Samuel T. Godbe at the time of said conveyance were not bona fide stockholders 
and dlreetors in said corporation, and that they had no Interest thereln, but 
were oiily nominal stockholders and dirêctors thereln for the purpose of car- 
rylng ont the; plans and subserving the indlyiduaJ interests of the said Joseph 
P. Taggarx and said James K. Pfl,tton, and had no interest In the management 
and eonduet of the affalrs of said corporation, except as the împlements of 
the wills of said Joseph P. Taggart and James K. Patton, and that ail of said 
dlreetors at the time of the exécution of said deed were entlrely govemed and 
oontrolled by the said James K. Patton and Joseph P. Taggart for the ac- 
complishment of their individual purposes, and that aJl of the contracts, acts, and 
things, leading up to, and forming a part of, the agreement and conveyance of 
said property and mining clâlm to said Vanderbilt Mining & MilUng Company, 
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were done, performed, and carrled out by sald James K. Patton and Anna M. 
Taggart (who, as your orator Is Informed and believes, was but the agent and 
Instrument of said Josepb P. Taggart) as the managing agents and dlrectors 
of said Vanderbilt Mining & Mllling Company." 

The bill allèges also that the conveyance by défendants Patton and 
Taggart to the said Vanderbilt Mining & Milling Company was with- 
out considération, and that said company accepted said conveyance 
with f ull knowledge of the interest of the complainant in the property 
so conveyed. The answer of said corporation is silent as to the 
allégation that the conveyance was without considération, but ex- 
pressly allèges: 

"That sald corporation never had any notice of the equlties or eontracts oî 
Ihe complainant herein, or that said complainant had apy clalm In or to or 
upon said mlning property, or in the production of the same, imtil this action 
was brought." 

After said two last-mentioned mines were conveyed to the Van- 
derbilt Mining & Milling Company said corporation proceeded with 
and continued the working of said mines, until the appointment of thé 
receiver herein, June 15, 1895. During the time that said compauy 
was engaged in working the mines, it incurred large indebtednesa ; 
and its creditors, none of whom are shown to hâve any notice of 
complainant's claims upon said mines, hâve intervened, asking sale 
of the company's property, and distribution of the proceeds among 
themselves according to their respective priorities. The creditors so 
intervening, with the amounts of their debts and dates of their liens, 
are as follows: John Hughes, $818.23. Alexander McKenzie, |381.- 
08. Ned Kinney, |53.75. Thomas Phillips, $148.85. James P. Cum- 
mings, #79.50. John Phillips, $91.47. S. L. Ferguson, |l,187.9e. 
John Hopkins, |384.98. (The last eight named parties having labor- 
ers' liens, which date from January 10, 1894, and were foreclosed in 
one action, October 22, 1895, in the county of San Bernardino, state 
of California; the costs of the action being nine dollars.) A. J. 
Boone, $286; costs, $17, with laborer's lien from February 10, 1894, 
and foreclosed April 11, 1895; Hall & Stillson Company, a corpora- 
tion, balance due, $5,325.86; judgment obtained in the superior court 
of the county of San Bernardino, Cal., on June 15, 1895, with judg- 
ment lien from June 15, 1895. B. S. Seibert, $1,347.41; costs, $10; 
judgment obtained in the superior court of the county of Los Angeles, 
Cal., on July 20, 1895; the lien thereof fixed by record of transcript 
in San Bernardino county, Cal., August 1, 1895. Arthur Woods, 
§4,892.89; costs, $7; judgment recovered in the superior court of the 
county of Los Angeles, Cal., on July 31, 1895; lien thereof flxed by 
record of transcript in the county of San Bernardino, Cal., August 
3, 1895. Charles Kelly, $221.50; costs $6; judgment recovered in 
the justice's court of Needles township, San Bernardino county. Cal., 
on November 14, 1895; the lien thereof fixed by record of judgment 
in the county recorder's office of said San Bernardino county March 
20, 1896. There is also a pétition in intervention, filed by Jones Tay- 
lor May 1, 1897, resisting the trust, which complainant seeks to en- 
force against the Vanderbilt Mining & Milling Company. Said Tay- 
lor is the owner of 500,001 shares of the stock of said company, one- 
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tliird of wHch he purchased in April, 1894, and the balance in tlie fall 
of the satûè year, paying for the satae $25,000. As to wkether or not 
àe knew àt tiie times of Ms purchases of the contract between Samuel 
King and Joseph P. Taggart and James K. Patton, there is a con- 
flîct between the testimony of Taylor and ïaggart. I am satisâed, 
however, that ïaylor did not, when he purchased the stock, hâve any 
knowledge whatever of said contract. The expenses of the receiver 
herein hâve been met in part by certiflcates of indebtedness issued by 
the receiver under an order of court made March 28, 1896, which au- 
thorized certiflcates to the amonnt of $1,153.72 for the payment of 
the expenses of the receivership up to that date, and certiflcates to 
the amount of |100 each month thereafter for the care and protec- 
tion of the property, and which contatas the following provision with 
référence to said certiflcates : 

"They are hereby made and declared to be a flrst lien upon ail of the real 
aad Personal property of the défendant company in the charge and possession 
of said receiver, and in litigation in this cause, and more particularly mentioned 
In tlie receiver's inventory on file herein." 

1. The main issue, if not the only controverted matter, in the case, 
is as to whether or not the légal title to the two mines conveyed to 
the Vanderbilt Mining & Milling Company is held by said company 
absolutely, or partly in trust, to account to complainant for one-sixth 
of the gross profits or proceeds of said mines. Complainant insists 
that the conveyance of said mines to said company was in violation 
of the trust created by the contract between Samuel King and Joseph 
P. Taggart and James K. Patton, and was not made in good faith, 
nor for a valuable considération, and, therefore, that the case falls 
within the provisions of section 2243 of the Civil Code of California, 
which is as f ollows : 

"Sec. 2243. Every one to whom property is transferred In violation of a - 
trust holds tlie same as an involuntary trustée under such trust, uuless he pur- 
chased it in good faith and for a valuable considération." 

Défendants, on the other hand, contend, among other things, that 
the Vanderbilt Mining & Milling Company was a purchaser without 
notice, and for a valuable considération, and, therefore, that the con- 
veyance to said company must be deemed absolute, as provided in 
section 869 of the Civil Code of California, which is as follows : 

"Sec. 869. Where an express trust Is created In relation to real property, 
but is not contained or declared In the grant to the trustée, or hi an instru- 
ment signed by him, and recorded in the same office with the grant to the 
trustée, such gi-ant must be deemed absolute in favor of purchasers from such 
trustée without notice and for a valuable considération." 

Thus it will be seen that the questions hère involved are two: 
First. Was the conveyance of said mines to said company made upon 
a valuable considération? Second. Was said company a purchaser 
without notice? While it is true that the bill allèges in terms that 
said conveyance was entirely without considération, yet the facts, as 
alleged in the bill, connected with said conveyance, and which are 
determinative of its character, namely, that the Vanderbilt Mining & 
Milling Company was organized by Joseph P. Taggart and James K. 
Patton solely for the management of said mines, and did not acquire 
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any others, and that said Taggart and Patton were the real ownera 
of tke entire capital stock of said corporation at the time wlien said 
conveyance was made, show clearly that there was a considération 
for said conveyance, and that such considération was the caDital stock 
of said Vanderbilt Mining & Milling Company. I am also satisfied, 
from a careful review of the authorities applicable to the undisput- 
ed facts of the case, that said company at the time of the conveyance 
to it of said mines was without knowledge of any trust as to said 
property which may hâve theretofore existed in favor of complain- 
ant. On this question of knowledge or notice, complainant contends 
that no issue is raised by the pleadings, and cites Stokes v. Geddes, 
46 Cal. 18. That case, however, is clearly distlnguishable from the 
case at bar. There the suit was against the sherifE and the purchaser 
at an exécution sale, to set aside the attachment, exécution, and sher- 
ifE's certificate of purchase in an action to enforce the lien for delin- 
quent taxes. Among the other grounds of equity set forth in the 
complaint, it was alleged: 

"That iintll wltMn a few weeks before the eommencement of this action the 
plaintiff had no notice of the pretended assessment, or of the pendeney of pro- 
ceedings In the tax suit; and, on -information and belief, he avère 'that no no- 
tice was given of said proceedings, or any of them, as required by law.' " 

Manifestly, the allégation "that no notice was given of said pro- 
ceedings, or any of them, as required by law," was not an averment 
of a fact, but of a conclusion of law; and so the court held. In the 
case at bar, however, the situation is wholly différent. Whether or 
not the Vanderbilt Mining & Milling Company had knowledge or no- 
tice of complainant's claims is evidently an issue of fact, and, I 
thlnk, squarely raised by the pleadings. Did said company, then, or 
not, hâve this knowledge or notice? There is no proof whatever that 
Hazard or Godbe, who were two of the company's directors, knew 
anything about the contract between Samuel Eling and Joseph P. 
Taggart and James K. Patton. Nor is there any proof that Annie 
M. Taggart, also a director, knew of the terms or existence of said 
contract, while her answer speciflcally dénies any knowledge on her 
part of the matter. Complainant's contention, therefore, that said 
company had such notice, is maintainable only on the theory that the 
knowledge of Patton and Chambers, the other directors, is imputable 
to the company. Numerous authorities are cited by complainant to 
the effect that notice to the agent of a corporation is notice to the 
corporation. Phelps v. Mining Co., 49 Cal. 337; Jefferson v. Hewitt, 
103 Cal. 629, 37 Pac. 638; Donald v. Beals, 57 Cal. 405. While this, 
unquestionably, is the gênerai rule, yet it has no application where 
the oflficer or agent of the corporation deals with the corporation, for 
himself, personally. In such a case he is regarded as a stranger to 
the corporation, so far as concems any uncommunicated knowledge 
which he may hâve in respect to the transaction. 4 Thomp. Corp. §§ 
5205, 5206; Frenkel v. Hudson, 82 Ala. 158, 2 South. 758; Johnston 
V. Shortridge, 93 Mo. 227, 232, 6 S. W. 64; State Sav. Ass'n v. Nixon- 
Jones Printing Co., 25 Mo. App. 643; Innerarity v. Bank, 139 Mass. 
332, 1 N. E. 282; Bank v. Chase, 72 Me. 226; Wickersham v. Zinc 
Co., 26 Am. Rep. 784; Mathis v. Pridham (Tex. Civ. App.) 20 S. W. 
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1015 j Manhattan Brass Co. v. Webster Glass & Queensware Co., 37 
Mo. App. 145. In Frenkel v. Hudson, supra, thé court says: 

"The gênerai rule is that notice of a faet acquired by an agent while transact- 
Ing the business of his principal opérâtes constnictively as notice to the priu- 
cipal. Tiiis rule applies, of course, as well to corporations as to natural persons. 
Reid V. Bank, 70 Ala. 190. It is based upon tlie principle that it is the duty 
of the agent to act for his principal upon such notice, or to communicate the 
information obtained by him to his principal, so as to enable the latter to act 
on it. It has no application, however, to a case where the agent acts for liiui- 
self. In his own Interest, and adversely to tliat of his principal. His adversary 
charaeter and antagonistlc Interests take him out of the opération of tlie gên- 
erai rule, for two reasons: First, that he will very likely in such case act for 
himself, rather than for his principal; and, secondly, he will not be likely to 
communicate to the principal a faet whlcSi he is Interested in eoncealing. It 
would be both unjust and unreasonable to Impute notice by mère construction 
under such clrcumstances, and such is the established rule of law on this sub- 
ject." 

In Innerarity v, Bank, supra, the rule is stated thus : 

"While the knowledge of an agent Is ordinaxily to be Imputed to the prin- 
cipal, It would appear now to be well established that there is an exception 
to the construction or imputation of notice from the agent to the principal in 
case of such conduct by the agent as raises a clear presumption that he would 
not communicate the faet in controversy, as'where the communication of such 
a faet would necessarily prevent the consummation of a fraudulent scheme 
which the agent was engaged in perpetrating." 

In yet another case the same doctrine has been enunciated thus: 

"The gênerai proposition is undoubtedly true, that notice of faets to an agent 
Is eonstructive notice thereof to the principal himself, where it arises from, or 
Is at the time connected with, the subject-matter of his agency. The rule is 
based on the presumption that the agent has communieated such facts to the 
principal. Story, Ag. § 140. On principles of public policy, the knowledge of 
the agent is imputed to the principal. But the rule does not apply to a transac- 
tion such as that under considération; for in such a transaction the oflicer, in 
making the sale and conveyance, stands as a stranger to the Company. Strat- 
ton V. Allen, 16 N. J. Eq. 229. His interest is opposed to theirs, and the pre- 
sumption is, not that he will communicate his knowledge of any secret In- 
flrmity of the title to the corporation, but that he wiU conceal it. Where an 
offlcer of a corporation is thus dealing with theni in his own Interest, opposed to 
theirs, he must be held not to represent them in the transaction, so as to charge 
them with the knowledge he may possess, but which he has not communieated 
to them, and which they do not otherwise possess, of facts derogatory to the 
title he conveys." Bames v, Gaslight Co., 27 N. J. Bq. 36. 

It is true that some authorities seem to suggest a distinction be- 
tween the knowledge of a director who, though personally interested, 
also represents the corporation, and the knowledge of a director who 
only acts for himself, the corporation being represented by other di- 
rectors or agents. Bank v. Christopher, 40 N. J. Law, 437." This dis- 
tinction, however, I think, is not wdl founded. The reason, as shown 
by the last two extracts above quoted, why the knowledge of a cor- 
porate director, relating to a transaction with the corporation, in 
which he is personally concerned, and acts for himself, will not be 
imputed to the corporation, is that his adversary interests are such 
that he will not be likely to communicate to the corporation a faet 
which he is thus interested in eoncealing. This reason applies as 
Btrongly when the intefested director acts for the corporation as 
when he does not so act, and therefore the cases are indistinguishable. 
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The following illustrations seem to be specially applicable to tbe case 
atbar: 

"When, therefore, the président of a corporation, actlng In hls own interest, 
conveys land to the eompany in payment of hls stock subseription, tlie Com- 
pany is not afieected wlth notice of any equities afCectlng the title to the land 
of which the président may hâve knowledge. In such a case the knowledge of 
the président Is not the knowledge of the Company, because the président is 
acting in a character adversary to the eompany, and In hls own Interest. So. 
where the gênerai superintendent of a corporation conveyed to It, with war- 
ranty, lands whlch he had purchased in hls own interest, and which were sub- 
ject to a lease executed by a prior vendor, of whlch the superintendent had 
actual notice when he purchased, and whlch was recorded, but not acknowl- 
edged aiid certlfled as requlred by law, It was held that the knowledge of the 
superintendent could not be Imputed to the corporation." 4 Thomp. Corp. § 
5207. 

It is true that Chambers was not one of the grantors in the conToy- 
ance to the eompany, but the bill allèges that he was a mère agent and 
*'implement of the wills" of Joseph P. Taggart and James K. Patton 
in the accomplishment of their plans; so that, on this question of 
notice, Chambers stands in the same relation to the corporation as 
Patton. Their knowledge is not the knowledge of the corporation. 

There is another view of the case, strenuously urged by défend- 
ants, which I think also bars the relief complainant seeks against the 
VanderbUt Mining & Milling Company, and it is this: That since 
either complainant or Jones Taylor, both innocent persons, must suf- 
fer from the wrongful acts of Taggart and Patton, complainant should 
be the sufferer, since it was only through his négligence that said 
wrongful acts were possible of accomplishment. The doctrine whicb 
défendants hère invoke is famUiar, and in Oalifornia bas become a 
statutory enactment. Oiv. Code Cal. § 3543. This rule was declared 
by Chief Justice Parker, of Massachusetts, as follows: 

"It is a gênerai and just rule that when a loss has happened, which must fall on 
one of two innocent persons, It shall be borne by hlm who is the occasion 
of the loss, even without any positive fault committed by hlm, but more 
especially If there has been any carelessness on his part which caused or con- 
tributed to the misfortuue." Somes v. Brewer, 2 Plck. 201. 

The same rule is enunciated by the suprême court of Pennsylvania 

thus: 

""RTiere one of two Innocent persons must suffer by the fraud or négligence 
of a thlrd, whichever of tiie two has accredited hlm ought to bear the loss." 
Mnndorf v. Wickersham, 63 Pa. St. 87. 

The suprême court of Califomia, on the same subject, says: 
"In this case, plalntifCs and défendant were both Innocent. Nelther knew that 
the fraud was being practiced; but. if that fraud was productive of Injury. 
the injury must resuit to the plalntiiïs, for they placed it in the power or the 
wrongdoér to perpetrate the fraud." Schultz v. McLean, 93 Cal. 357, 28 Pac. 
1053. 

Again, the same authority quotes with approval from Judge Story 
as follows: 

" 'Whenever the equities are unequal, there the préférence Is constantly glven 
to the superior equlty.' See, also, Jeremy, Eq. Jur. 285, 28a." Salter v. Ba- 
ker, 54 Cal. 143. 

There is no fact or circumstance in the case at bar that subjeçts 
Taylor to the criticism of having been négligent When he bought 
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his stock he had no knowledge of the instrument or déclaration of 
trust in favor of copiplainant, nor was there any circumstance to put 
him upon inquiry. On the contrary, there was everything to invite 
reliance on the title of the corporation. The conveyance of the prop- 
erty to the Corporation was regular and valid. The corporation was 
in possession of, and working, the property so conveyed. I repeat, 
there was nothing to cause Taylor to suspect the existence of a secret 
or unrecorded trust. No négligence, theref ore, can be charged against 
him. The case, ho we ver, is différent with complainaut. The trust 
in his favor came into existence April 2, 1892. Although promptly 
and fully advised of its existence, he took no steps for its enforce- 
ment until the commencement of this action, April 13, 1895, — a period 
of three years. During ail this time the instrument which created 
the trust was left unrecorded. Complainant, in his hrief, answers 
this latter suggestion by saying that "the instrument was not ac- 
knowledged, and could not hâve been recorded." This answer, how- 
ever, is without force, since the instrument, although unacknowl- 
edged, could hâve been recorded, upon proof of its exécution. Civ. 
Code Cal. §§ 1161, 1183, 1195, 1198, and 1199. Besides, if it were 
true that the instrument could not hâve been recorded, for want of 
an acknowledgment, still the failure to hâve it acknowledged was the 
négligence of the person through whom complainant dérives his title, 
namely, Samuel King, and therefore the négligence is chargeable to 
complainant. From the facts above stated, it is obvions, that the 
wrongful acts of Taggart and Patton were accomplishable only be- 
cause of complainant's négligence. Complainant further contends 
that the équitable rule above mentioned, namely, "Where one of two 
innocent persons must suffer by the act of a third, he, by whose nég- 
ligence it happened must be the sufferer," cannot be invoked by Jones 
Taylor, for the reason that he was not the purchaser of the property 
from Taggart and Patton, but that the mines were conveyed to the 
Vanderbilt Mining & Milling Company, of which Taylor is but a stock- 
holder. Défendants, in response to this, contend that, while it is or- 
dinarily true that the rights of a corporation in any transaction to 
wJiich it is a party are unaffected by the personal relations of its 
stockholders to such transaction, yet the doctrine is technical, and a 
court of equity will disregard it, and treat the corporation, not as 
an entity, but an association of persons, whenever justice between 
the parties so requires; citing Mor. Priv. Corp. § 231. As the section 
is brief, and its argument, to my mind, conclusive, I give it in full, 
as foUows : 

"Even in those cases in which only eorporate rights and obligations are In- 
volved, and the corporation is nominally interested only as an entity, the 
courts are eonstantly obligea to consider that the real persons in Interest are 
the individual shareholders. This is especially true in deallng with the rights 
of creditors, and the obligations existing between a corporation and Its share- 
holders by reason ot their contract of membership. ïhe courts of equity will 
often take notice of the real character apd constitution of a corporation, In 
applying the doctrine of lâches agalnst persons asserting équitable daims 
against the company's property or assets. The shareholders in a corporation 
are undoubtedly bound by the eorporate acts, and cannot set up their several 
equlties agalnst persons who hâve claims againet the corporation; but the fa et 
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that ^ares represent undlTided interests In the corporate concem, and are 
freely transférable in the open market, passing from day to day into the hands 
of Innocent purcliasers, may be a good reason why persons having équitable 
claims, tbe enforcement of which would impair the value of the company'a 
shares, shouM be diligent to assert their rights. Thus, If a corporation sliouid 
obtain title to property through a fraud on the part of its agents, the rightful 
owner of the property would certainly be entitled to set aside the transfer, 
although Innocent shareholders and creditors should suffer thereby, prorlded he 
was ndt gullty of inexcusable delay in asserting his rights; but any négligence 
or unexcused delay until Innocent persons liave acquired an équitable Interest 
in the property, as shareholders or creditors of the corporation, would be a 
fiufadent reason for refuslng relief in a court of equlty." , 

Manifestly, the equities of Jones Taylor are superior to those of 
the complainant, and, since the relief complainant seeks against the 
Vanderbilt Mining & Milling Company cannot be afEorded without 
the destruction or impairment of those equities, such relief should be 
refused. 

2. From the foregoing views it results that the complainant is en- 
titled to judgment against the défendants Joseph P. Taggart and 
James K. Patton for one-sixth of the capital stock of the Vanderbilt 
Mining & Milling Company; said stock being the considération re- 
ceived by said Taggart and Patton for the Gold Bronze and Gold 
Bronze Extension Mines. There is no dispute but that complainant 
is also entitled to judgment against the défendants Joseph P. Tag- 
gart and James K. Patton for one-sixth of $40,000, with interest 
from February 8, 1893 (said sum of ^40,000 being the purchase price 
received by said défendants on the sale to William S. Lyle of the 
Gold Bar Mine and of the Gold Bar Extension Mine), and also for 
one-sixth of $300, with interest from February 21, 1893 (said sum of 
$300 being the purchase price received by said Patton and Taggart 
on the sale to William S. Lyle of the Eighty-Foot Claim), and also for 
one-sixth of the gross profits or proceeds realized by them from the 
working of the mines described in the bUl of complaint, up to De- 
cember 27, 1893, the date of the conveyance by Annie M. Taggart and 
James K. Patton of the Gold Bronze Mine and Gold Bronze Exten- 
sion Mine to the Vanderbilt Mining & Milling Company, and to an 
accounting by Joseph P. Taggart and James K. Patton for such profits 
and proceeds. 

3. The circumstances of the case manifestlv require that the prop- 
erty belonging to the Vanderbilt Mining & Milling Company, now in 
the possession of the receiver, be sold, and the proceeds distributed 
among those entitled thereto. Since the intervening creditors are 
asking that said property be sold without further delay, and since the 
accounting to complainant by Joseph P. Taggart and James K. Pat- 
ton for the gross profits or proceeds derived by them from the work- 
ing of the mines described in the complaint, which accounting is the 
only undetermined matter herein, cannot in any way be affected by 
said sale, the receiver should proceed at once, in the manner pre- 
scribed by law, to advertise and sell said property at the courthouse 
of San Bernardino county, Cal. ; the proceeds of such sale to be ap- 
plied as follows: (1) To the payment of the expenses and charges 
of the receivership, including receiver's certifleates. (2) To the pay- 
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ment »f the interrening creditors in the order in which they hâve 
hëréinbefore been nanied, except that the liens of the first eight of 
said crditors belong to the same class, and will be paid pro rata. 
(3) The balance or residne to be paid into the registry of this court, 
for such disposition as the court may hereafter direct. 

Some questions other than those to which I hâve adverted were 
raised at the oral argument, and are also urged in the briefs subse- 
quently flled, My ruiings, however, giheady announced, render fur- 
ther notice of such questions unnecessary. A decre* conformable to 
this opinion will be entèred. 



BOSWORTH V. WALKER. 

(OIrcult Court of Appeals, Seventh Circuit. November 8, 1897.) 

No. 430. 

Caebibrs of Passengers— Ejection from Movino Train— Personal Injuries. 
A mère requirement or command by a conduetor to a passenger to get 
off a moving train, when the danger of dolng so Is évident, If unattended 
wlth force, threats, or overpowering intimidation, is not enough to make 
the railroad company liable for injuries resulting from the passenger's com- 
pHance. 

Error to the Circuit Court of the United States for the Southern 
District of Illinois. 

Tixe défendant In error, Charles W. WaJker, reeovered judgment In an action 
of trespass on the case for Personal injury against C. H. Bosworth, as receiver 
of the Chicago, Peoria & St., Louis Railway Company, plaintlfC in error. Tiie 
déclaration contains four .counts, the first two of which charge that while 
Walker was a passenger upon the train of plalntlffl in error, going from Ed- 
wardsvllle to Glen Carbon, conductlng himsell in a peaceable and proper man- 
ner, he was compelled and forced, by the threats and violence of the con- 
duetor In charge, to leap from the train when It was in rapid motion, wliereby 
he fell, and suffered permanent Injury to hls left foot The third ànd fourth 
cotmts, alleging that the plaintlff was on the train condueting hlmself in a 
peàceable and orderly way, but not statlng whether or not he was a passenger, 
charge that the servants of the défendant WlUfully and reeklessly ejected him, 
and by threats and Intimidations forced him to leap from the train while 
running at a high rate of speed, whereby he fell, and was thrown under the 
cars, and his left foot so crushed that amputation became necessary. The case 
hdvlng been removed from the circuit court of Madison county, 111., to the 
court below, and the plea of not guilty interposed, a trial was liad by jury, 
which assessed the plalntlfE's damages at $3,000, for which judgment was given 
as stated. 

Of the errors assigned we are asked to conslder only those that relate to the 
spécial Instructions which the court refused give. The facts, In outline, are 
that on November 6, 1895, the défendant in error, with two companions, board- 
ed a local freight train of the plaintlff In error at Bdwardsvllle, for the pur- 
pose of going to Glen Carbon. The train being already in motion, Walker and 
hls companions, Instead of entering the caboose designed for passeugers, 
cUmbed upon a freight car, where the conduetor afterwards found them. 
Walker's testimony, corroborated In important particulars by the testlmony of 
iils companions. In substance was that the conduetor approaehed with a club 
or brake stick in hls hand, and demanded fares; that, labor union cards having 
been ofCered and refused, cash was tendered, but the conduetor, refusing to 
accept it, said, "You fellows vrill hâve to get off hère," and made a motion as 
If to strike Walker wlth hls club, whereupon the latter protested that the train 
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was golng too fast, to whieh the conductor repUed "No, yon got on this train 
•while it was golng; you get offi while It Is golng," and, approaching nearer 
■wlth llfted club, compelled hlm, still protesting, to 011031) down tlie ladder, 
In dolng whicli he lost hls hold, fell, and was hurt. This story, in ail its es- 
sentlal features, the conductor denled, and testified that he had no club, and 
made no threats, and that upon hls refusai to accept the proffered cards, and 
informing the men that the tare was fifteen cents for-each, they sald they had 
no money, to wblch he responded, "ïou wlU hâve to get ofE;" that thereupon 
the other two cUmbed down, and got oS, and, Walker starting to follow them, 
he turned away to go back to the caboose; that he dld not order the men off 
the train, but sald to them "I caimot carry you," whereupon one of them sald, 
"If he does not want to carry us, wé must get off;" that the train was golng 
at the rate of about flve or six miles per hour. The conductor's account of the 
affalr Is corroborated by a number of wltnesses, some of wliom were employés 
of the receiver, and others apparently wtthout Inteieet. 

Three of the spécial Instructions asked In behalf of the plalntlff In error were 
the foUowmg: "You are instructed that, even though you should believe from 
the évidence that the conductor on the train of defendant's road told plaintitf 
that he would hâve to get offi of the train, and that acting thereupon the plaiu- 
tifC started to climb down the side of the car, and that thereupon the conductor 
left hlm. and started to go to another part of the train, and that the plaintiflt, 
having elimbed down the ladder on the side of the car, voluntarily attempted 
to get off, and in so doing received the lujury complained of, your verdict should 
be for the défendant." "You are instructed that, if you believe from the évi- 
dence that plaintiff elected so to do, and started to leave the train on the sug- 
gestion or request of his companions, Brockman or Burkley, while the same 
was In motion, and in attempting so received the in.iury complained of, he 
eannot recover, and you should flnd tlie défendant not guilty." "You are In- 
structed that, even though you should believe from the évidence that plaintilï 
was a passengcr on defendant's train, and that he was told by the conductor 
to leave said train while the same was in motion, yet if you further believe 
from the évidence that at the time he attempted to alight therefrom it was 
optional with him whether to alight or not, and that he deliberately attempted 
to alight, and in so doing was injured, he eannot recover." It is asserted that 
thèse and slmilar requests for instructions were embraced In the charge of the 
court. In that charge occurs the following passage: "If In this case you 
believe from the évidence that the passage or fare was demanded, and that he 
faUed to pay it, and tliat force or intimidation was used, or that he was threat- 
ened and menaced, or required to get off the train, whether he offered hls fare 
or not (some hâve sworn that it was offered). If he was trying, as he has 
swom, to get off the train when it was running at a speed which made It 
dangerous if he would try to get off, and in conséquence of the speed of the 
train he was injured, the Company wlll be liable. But if you believe that the 
train was not running fast enough to make it dangerous for him to try to Jump 
off at the command of the conductor, and that the plaintiff was Injured from 
the resuit of his own recklessness and négligence, and not from the speed of 
the train, then he eannot recover. It is a question pf fact." 

P. B. Warren, for plaintiff in error. 
Charles H. Burton, for défendant in error. 

Before WOODS, JENKINS, and SHOWALTEE, Circuit Judges. 

WOODS, Circuit Judge, after making the foregoing statement, de- 
livered the opinion of the court. 

While the court instructed the jury quite fuUy upon the theory 
of the plaintiff that he was compelled by threats and manifestations 
of force to leave the train, and that the défendant was liable for an 
injury so càused, there is in the charge no présentation of the theory 
of défense, in support of which there is no lack of évidence in the 
record, that the attempt of the défendant in error to leave the train 
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wMIe it was in motion was a voluntary act, for the conséquences 
of wliich the receiver was not responsible. By the charge given the 
jnry was told that the company was liable to the plaintiff if the évi- 
dence showed "that force or intimidation was used, or that he was 
threatened and menaced, or required to get off." That was équiva- 
lent to saying that a taere requirement or command of the conductor, 
nnattended with force or threat, was enough. Such a requirement, 
it may well be supposed, might lead an inexperienced or inconsider- 
ate person to assume or believe tliat obédience would be safe; but, 
if the danger is perceived and understood, obédience to such a com- 
mand is esSentialIy a voluntary act By his own statement the de- 
fendant in error, when required to leave the train, perceived and 
apprehended the péril of so doing; and, even if he understood the 
speech of the conductor to be a command which required instant 
obédience, he was not bound to obey, and, in the absence of force or 
overpowering intimidation, was not justifled in incurring the manifest 
hazard of attempting to get off while the train was ïn rapid motion. 
The dictâtes of ordinary prudence are not to be disregarded, and no 
persuasion, request, or command, by whomsqever uttered, can justify 
the incurring of imminent and obvions risk. The refusai to give any 
of the requested instructions touching this phase of the case was er- 
ror which cannot be regarded as immaterial. The judgment of the 
circuit court is therefore reversed, and the cause remanded, with in- 
structions to grant a new trial. 



COVENANT MUT. BEN. ASS'N OF ILLINOIS y. PETERS. 

(Circuit Court of Appeals, Elglith Orcuit. September 27, 1897.) 

No. 888. 

Appeal aud Erkok — Exceptions to Instructions. 

Where one portion of a cliarge to tlie jury, to wliieh exception is taken, 
is a mère inévitable coroilary to a previous portion, wtiicii fully warranted 
tiie verdict, and as to which no exception was taken or error assigned, and 
it appears in the light of the pleadings that no harm resulted therefrom to 
the defeated party, the exception is unavailing. 

In Error to the Circuit Court of the United States for the Eastern 
District of Missouri. 

This suit was Instituted by Emma Peters, the défendant In error, against 
the Covenant Mutual Benefit Association of Illinois, the plaintiff in error 
(hereafter termed the "Association"), on two benefit certificates issued by 
said association to her deceased husband, Frederick R. Peters, each of which 
certificates obligated the association to pay to said Emma Peters a sum not 
exceeding $5,000 within 90 days after receipt of évidence of the death of her 
said husband. One of said certificates was issued on August 7, 1882; the 
other, on October 8, 1889. Frederick R. Peters dled on June 15, 1895, having 
prlor thereto paid, from time to tiine, assessments on said certificates, amount- 
ing in the aggregate to more than $900. Three conditions printed on the back 
of said certificates were as follows: "(1) ïhe person on whose application this 
certifieate of membership is issued (hereinatter called 'certiflcate holder') 
agrées to pay a mortuary assessment of one ($1) dollar on the death of each 
and every member of this association occurring subséquent to the date of this 
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certlfîcate, or such proportlonal part thereof, ail members being assessed rata- 
bly aceording to the certlflcate held by each, as may ba necessary to secure 
an aggregate amount, not less than the sum required for the payment of the 
claim; and further agrées to pay ail assessments which may, from time to tlme, 
be levied by the directors or managers for expenses and collection costs not 
exeeeding eigliteen cents per month, reckoned from date of certiflcate or last 
assessment collected; and further agrées that the aforesaid assessments shall 
be paid to the said association, p*-. its principal office in Galesburg, 111., within 
thlrty (30) days from tlie date or. whlch the notice relating thereto bears date, 
and the failure to pay such assessments, as above provided, or any one of 
them, or any part thereof, shall render this certiflcate nuU and void. (2) It 
is mutually agreed by and between the association and this certiflcate holder 
that there shall be six (6) assessments, and six only, issued each year, which 
assessments shall cover the entire cost of Insurance, and include mortuary, 
expense, and collection costs, and be issued on the flrst day of January, March, 
May, July, September, and November of each year, and close thlrty (30) days 
from date. (3) A printed or written notice, directed to the address of each 
and every member as It appears at the time on the boolîs of the association, 
and deposited in the post office, or delivered by an agent of the association, 
or printed In a newspaper printed by the association, and forwarded as afore- 
said, shall be deemed légal notice." 

By way of défense to the suit, the association, after admitting the death of 
the plaintifiE's husband, the issuance of the certiflcates, and the receipt of as- 
sessments thereon to the amount of $964.91, pleaded in substance the follow- 
ing facts: That on November 1, 1894, the association made an assessment on 
both of said certiflcates, being mortuary call No. 129, which assessments 
amounted in the aggregate to .?20.20; that notice was duly given to the de- 
ceased, Frederick R. Peters, that said assessments must be paid on or before 
November 30, 1894, otherwise the certiflcates would be null and void; thàt he 
failed to pay said assessments until December 19, 1894, when the same were 
paid and received by the association; that receipts were issued tlierefor in 
the foUo-wing form, which contained the foUowing conditions indorsed on the 
back thereof: 

"Received of F. R, Peters, this 19th day of December, 1894, if9.34, being for 
payment of the premium of $9.34, which became due November 30th, 1894, 
on policy No. 13,418, which said policy lapsed by reason of the nonpayment ot 
the above sum. The above payment is oflfered, and the same is received by 
the association, subject to the conditions upon the back hereof, which are hereby 
made a part of this receipt W. H. SmoUinger, Secretary. 

"The conditions upon whlch the within payment for which this receipt is 
given is accepted are as follows: First. That said member is now living, ana 
of temperate habits, and is now, and has been during the past twelve months, 
In continiious good health, free from ail diseases, inflrmities, and weaknesses; 
otherwise, said payment and the within receipt and said policy shall be, and 
is, null and void, and the sum paid therein shall be subject to the order of 
the within-named person. Second. The receipt and acceptance of the within- 
named sum by the association shall not be held to waive forfeiture, the ex- 
piration of membership, or to reinstate the member, or create any liability 
upon the part of the association under said policy, except upon the fulfill- 
ment of the flrst condition of this receipt. Third. The acceptance of thç 
within sum after the same became due shall not be established a précèdent 
for the acceptance of future payments by the association, nor shall any sub- 
séquent payments upon said policy impair, waive, alter, or change any of the 
conditions of this receipt, or of said policy, or of any of the agreements and 
conditions relating thereto." 

It was further alleged that, when said payment of December 19, 1894, 
was made and accepted, the plaintiffi's husband was not in good health, but 
was afflicted at the time with Bright's disease, of which he subsequently 
dled; that the fact of his having such disease was concealed from the asso- 
ciation, and that the assessments on said certiflcates which were subse- 
quently paid up to the death of the deceased were each and aU accepted 
In ignorance of the fact that he was not In good health on December 1, 
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1884, and on December 19, 1894, when he was relnstated. In ylew of the prem- 
Ises, ,the association alleged "that by reason of said receipt of December 19, 
1894; and the tact that said F. R. Peters was not at said time, and Iiad not 
been for twelve months prlor thereto, in continuons good liealth, said Peters 
was not reinstated as a member of défendant association, and liis beneflt 
certlficate was lapsed, and be was not at tbe date of bis death a member in 
good standing of said association, and that bis said policy was on December 
1, 189i, and forever thereafter, null and void." The plaintlfE below replied, 
in substance, to the foregoing plea, that it was not true that tbe deceased 
was afflicted with Bright's disease on December 19, 1894; that it was not 
true that he concealed from the association any. fact respecting bis health; 
and furthermore alleged "tliat the défendant continuously and babitually re- 
ceived from deceased, during the whole period of his being Insured with it, 
bis premiums long after tbe expiration of thirty days from the date of the 
notice for their payment, and thus established a method and a custom, and 
thereby authorized and induced the said assured to believe that his premium 
would be received at any time within sixty days after the date of the call, 
and that, in pursuance of such inducement, the insured paid substantially 
every premium more than thirty days after its call." On the foregoing issues 
a trial was had to a jury. The évidence which was produced at tbe trial 
showed wtbout substantial contradiction that very few, if any, of tbe numer- 
ous assessments which were paid by the deceased during the flve years pre- 
ceding his death, were made within the period of 30 days llmited by the 
provision of the certiflcates heretofore quoted; that, as a rule, such payments 
were made about 45 days after the date of tbe notices of assessment, and in 
a few instances after the expiration of a longer period; and that since De- 
cember, 1S90, the association bad not been in tbe habit'of exacting payment 
of assessments from any of its members within the 30-day period limited 
In its policies or certiflcates, but had repeatedly advised them that assessments 
might be paid at the expiration of 45 days. Tbe proof further showed that 
the payment of assessment Xo. 129, which was levied on November 1, 1894, 
was made by the deceased by a check on a banii located at St. Louis, Mo., 
which checlî was mailed at St. Louis, Mo., on December 15, 1894, and In due 
course of mail should bave been delivered to the association at its chief office 
in tbe city of Galesburg, 111., on the morning of December 16, 1894. The trial 
resuit ed in a judgment against the association, to reverse which it bas brougbt 
the case to tbis court. 

John M. Olin (W. C. Calkins and T. J. Rowe on brief), for plaintifP 
in error. 

H. M. Pollard (Jesse A. McDonald on brief), for défendant in 
error. 

Before BREWER, Circuit Justice, and SANBORN and THAYER, 

Circuit Judges. 

THAYER, Circuit Judge, after stating the facts as above, de- 
livered the opinion of the court. 

With one exception, ail of the alleged errors which are assigned 
upon the record and discussed in the briefs were abandoned by 
counsel representing the défendant company during the progress of 
the oral argument, for which reason it only becomes necessary to 
consider a single exception to the charge which was taken at the 
trial, and is still relied upon as a ground for reversai. That por- 
tion of the charge to which the exception was addressed is as fol- 
lows: 

"If the Insured paid to the défendant the amount of the call or assess- 
ments made November 1, 1894, within the gênerai range of time within which 
for some years be had paid them, then the défendant bad no right to com- 
plain of tbe same, and is estopped from asserting any forfelture of said poil- 
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des because of such delay In payments; and, If you flnd the facts aforesald, 
then the défendant had no right to Jmpose any addltlonal burden or conditions 
upon the Insured by reason of such delay ed payments; and In §uch eyent the 
conditions as to health found on the back of receipts sent by the défendant 
to the insured for money pald for the November calls br assessments were 
wlthout considération and vold." 

Before giving the instruction last quoted, the trial court had 
charged the jury, in substance, as follows: That the issues raised 
by the pleadîngs in the case were whether the défendant company 
had waived the provision of its policies or certificates requiring 
mortuary assessments to be paid within 30 days after the date of 
the notice of assessments, and whether the health of the insured 
had become impaired, in the manner alleged, prior to December 19, 
1894, when he paid mortuary call No. 129, which was levied on No- 
vember 1, 1894; and that if the jury believed that the défendant 
company for a period of three years or more prior to November 1, 
1894, had been in the habit of receiving payments of assessments 
from members more than 30 days after the date of the notice of 
assessment, and by such mode bt dealing had induced the deceased 
to believe, and had given him sufflcient reason to believe, that it did 
not insist upon the payment of assessments within the 30 days limit- 
ed in its certificates, then the jury were at liberty to flnd that prior 
to November 1, 1894, the défendant company had waived or aban- 
doned the provision of its contracts requiring assessûients to be 
paid within 30 days after the notice thereof bore date. No excep- 
tion was taken to this part of the charge, and with respect thereto 
no error is assigned. 

In this State of the record, it is manifest, we think, that the excep- 
tion to the charge which is now relied upon is of no avail, and should 
be ignored. The jury evidently found under that portion of the 
charge to which no objection was made, and upon abundant évi- 
dence, that the forf eiture clause of the certificates which was plead- 
ed and relied upon by the défendant company had been waived prior 
to November 1, 1894, and was not thereafter a binding provision of 
either of the two certificates. This left the contracts between the 
insured and the insurer without any forfeiture clause for the non- 
payment of assessments, unless from the conduct of the parties a 
new or modified agreement might be implied, to the effect that the 
certificates should become null and void if the assessments levied 
thereon were not paid within 45 days, instead of 30 days, after the 
date of the notice of assessment. We need not stop, however, on 
the présent occasion, to inquire whether such a change in the terms 
of the original contracts between the insured and the insurer might 
hâve been f airly implied from the conduct and dealings of the parties 
as developed by the testimony, for no such modification of the terms 
of the contracts was pleaded. In its answer to the complaint, the 
défendant company based its défense solely on the ground heretofore 
stated that the two certificates in question became null and void on 
November 30, 1894, by reason of the nonpayment of assessment No. 
129 on or prior to that day, and it did not suggest in its answer, in 
any form, that that clause of the contracts requiring payments to be 
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made within 30 days had become a dead letter, prior to November 1, 
1894, and that, in lieu tbereof, the parties bad substituted a new for- 
feiture clause, althougb such was the position wbich the défendant 
Company attempted to assume durîng the progress of the trial. As 
it was in duty bound to do, the trial court conflned the défendant to 
the issues Which it had raised by its plea; and the excerpt from the 
charge above quoted, to which ah exception was saved, when read 
in connection with what preceded it and considered in the light of 
the pleadings, clearly did the défendant no harm, and is not subject 
to just criticism. The judgment of the circuit court is therefore 
aflSrmed. 



WAPLES-PLATTER CO. et aJ. v. TURNBR. 

(Circuit Court of Appeals, Elghtli Circuit September 13, 1897.) 

No. 643. 

1. Evidence — Puechasb of Goods bt Insolvent. 

On the question whether one who buys goods on crédit, upon hls wrlt- 
ten représentation of perfect solvendy, and fails three weelis later, was 
Insolvent at date of purchase, and linew it, it is not compétent for hlm to 
show that he had made some profits during the two years prevlous. 
8. Samb. 

On the question whether one who buys goods on crédit, and fails three 
weeks later, was insolvent at date of purchase, proof of the value of hls 
assets six weeks later still, as shown by the recelver's involce, is compé- 
tent against him. 
8. Appbal and Erhok— Exceptions to Refusal of Instructions. 

A single exception taken to the court's refusai of a séries of instructions 
to the jury Is of no avall, unless ail the Instructions state correct propo- 
sitions of law applicable to the case. ' 
4. Same. 

If the instructions given to the jury by the court of its own motion sub- 
stantlally cover the issues Involved, the refusai of other instructions 
which are in themselves proper constitutes no ground for reversai. 

In Error to the United States Court in the Indian Territory. 

A. G. Moseley (S. S. Fears on brief), for plaintiffs in error. 
William T. Hutchings, for défendant in error. 

Before CALDWELL, SANBOEN, and THAYER, Circuit Judges. 

THAYEE, Circuit Judge. This is a controversy between Clarence 
W. Turner, the défendant in error, and J. S. Hancock, one of the 
plaintiffs in error, relative to the ri^ht of possession of certain Per- 
sonal property of the value of |2,C85.87. The property in question 
was originally sold on crédit by said Turner to C. H. Low, one of the 
plaintiffs in error, and was shipped to him by the vendor on or about 
December 23, 1890. On January 12, 1891, Low made a gênerai as- 
signment for the beneflt of his creditors to said J. S. Hancock. On 
the same day, the Waples-Platter Company, another of the plaintiffs 
in error, who was a çreditor of Low, caused an attachment to be 
levied on the assigned property and efîects, whereupon Turner replev- 
ied the goods now in controversy, claiming that the sale of the same 



WAPLES-PLAXTEE CO. V. TUKNEB. 65 

to Low had been induced by false and fraudulent représentations, and 
that Low had bonght tke property in controversy while in a failing 
condition, with a preconceived intent not to pay for the same. On 
the trial of the case it was stipulated by counsel that the only ques- 
tion to be tried was wheliier the property belonged to Low at the 
date of the assignment, or whether the sale was voidable, and whether 
Turner was entitled to reclaim the property sold by reason of the 
alleged fraud. The record shows that, by consent of ail the parties, 
the latter question was the only one litigated at the trial, and the 
errors assigned relate to the admission and exclusion of évidence, and 
to the instructions given and refused by the trial court. The various 
errors assigned, so far as they are deemed material, will be noticed 
in their proper order. 

During the progress of the trial, the présent plaintifls in error made 
a gênerai offer to show, on the cross-examination of a witness, that 
Low had done a profitable business as a merchant during the year 
1889; that he had conducted his business in about the same way dur- 
ing the year 1890 ; and that the witness was of the opinion that the 
resuit of his business during the year 1890 would show a profit some- 
what in proportion to his profits in the year 1889, the amount of which 
was not stated. The trial court rejected this offer of proof, and an 
exception was saved. Inasmuch as Low was chargea with having 
made a spécifie stâtement in writing on December 9, 1890, as a means 
of inducing Turner to ship the goods in controversy, that he had 
enough means to pay ail he owed, and that there was no cause for 
alarm, and inasmuch as he confessed his insolvency a very f ew days 
after the goods arrived, by making a gênerai assignment of ail his 
property and eiïects, including the goods which he had just received, 
we are not prepared to say that the court committed an error in re- 
jecting the proof in question. Conceding that the witness would hâve 
testified in the manner indicated, the évidence would hâve had no 
tendency to show that Low was in fact solvent, and able to pay ail he 
owed, on December 9, 1890, at the time he made such a stâtement, as 
a means of inducing Turner to ship the goods, and little, if any, ten- 
dency, we think, to show that Low, in good faith, believed himself to 
be solvent, and that the représentation which was made he believed 
to be true. The trial court subsequently permitted Low to testify, 
as a witness in favor of the plaintiffs in error, that he believed the 
stâtement which was made to Turner on December 9, 1890, to be true 
at the time he made it; and also to state his reasons foï entertaining 
such a belief. This action, we think, was as favorable as the plain- 
tiffs in error had the right to expect or demand. 

It is assigned for error that the trial court erroneously permitted 
one of the witnesses for the défendant in error to testify what was the 
total value of ail the property of Low, as shown by an invoice which 
was taken by the witness, as receiver of the assigned effects, on or 
about March 1, 1891. We can perceive no valid objection to such 
évidence, inasmuch as it was not claimed that the invoice was de- 
fective or improperly taken. The testimony in question had a marked 
tendency to show the financial condition of Low at the time he pro- 
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fessed to be solvent, which was oûe of thé material issues ofthe case. 
A single exception was aiso taken to the refusai of a séries of seven 
instructions which were asked by the plaintiffs in error. According 
to well-established rules, a single exception taken to the refusai of a 
séries of instructions is of no avail, unies» ail the instructions state 
correct propositions of law applicable to the case, nor unless it ap- 
pears that the instructions given by the court f ailed to cover the case. 
If any of the instructions which were refused were faulty, the excep- 
tion cannot be sustained. New England Furniture & Carpet Co. v. 
Catholicon Oo., 49 U. S. App. 78, 25 C. C. A. 595, and 79 Fed. 294. 
Furthérmore, if the instructions given by the court of its own motion 
substantially cover ed the issues involved, the refusai of other instruc- 
tioûs, which were in themselves proper, constitutes no ground for a 
reversai of the case. As we read the séries of refused instructions, 
one of them, at least, — ^the third, — required the court to charge, in 
effect, that, although Low knew when he made it that the statement to 
Turner concerning his solvency was false, yet this would not entitle 
Turner to a verdict, unless, in addition, he proved a distinct intent on 
the part of Low to mislead and def raud. The court charged the jury, 
however, that if Low represented that he was solvent and able to 
pay ail his debts at the tiaie he made the purchase from Turner, and 
that représentation was false, and was known by Low to be false, and 
if Turner relied upon the statement and parted with the property in 
controversy on the strength of such représentation, thefi and in that 
event Turner was entitled to recover. We think that the instruc- 
tion thus given by the trial court of its own motion contained a correct 
statement of the law applicable to the case, and that the refused in- 
structions, for the reasons above indicated, were liable to confuse and 
mislead the jury. The other assignments of error are of less im- 
portance, and not deserving of spécial mention. The case, so far as 
the record discloses, was correctiy tried, and the judgment below is 
accordingly afflrmed. 



MOLINE MALLEABLE IRON 00. v. YORK IRON CO. 
(Carcuit Court of Appeals, Seventh Circuit November 8, 1897.) 

No. 416. 

1. Pkiîtcipal and Agent— Salbs bt Agent — Purchasbr's Liabilitt to Prin- 

cipal. 

Where a purchaser of goods from agents knows whom they are agents 
for, and that the goods In question are of the prlnclpal's manufacture, 
and where the invoice calls attention to the agency and to the principal'g 
ownershlp, the purchaser is liable to the principal for the agreed price. 

2. Same— Election to Hold Agent. 

Even if it were true that the réception by one party, of a contract exe- 
cuted on the other part in the name of an agent, with knowledge that 
the agent acted for a principal, constitutes a conclusive élection to look 
alone to the agent, yet quœre whether such élection involves a reciprocal 
abandonment by the principal of his rights against the other party to 
the contract. 
8. Samk— Prbsumptions. 

Even if that proposition were established, yet there would, at least, 
be a presumption that the principal was the contractlng party, unless It 
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dearly appeared that the agent eontraeted on his own account, and that, 
with a knowledge of the faets, the opposite party elected to looli to the 
agent. 

4k Contracts—Pbrpobmanoh;— Actions. 

When a party has fuUy performed his part of a written contract, and 
nothing remains to be done but for the other party to pay the money 
due under the contract, a recovei-y may be had under the common eounts. 

5. Revibw on Erhoe— Hahmlbss Ekeor. 

Though improper évidence be admitted, under an erroneous theory of 
the measure of damages, the error is not ground for reversai if the actual 
recovery is in accordance with the correct rule. 

6. Salb bt Agent— Suit by Peincipal— Agknt's Lien. 

The f aet that an agent who sells goods had a qualifléd title in the goods 
and their proceeds as pledgee, as agalnst his principal, does not impair 
the principal's right of action against the purchaser to recover the agreed 
price, particularly where the purpose of tlhe pledge is accomplished be- 
fore the action is brought. 

7. Samb— Set-Off. 

A purchaser of goods from the agent of a known principal cannot set 
ofC against his debt for the purcliase a sum owing to him from the agent. 
Showalter, Circuit Judge, dissents. 

In Error to the Circuit Court of the United States for the Northern 
District of Illinois. 

This is an action in assumpsit upon the common eounts, brought by the 
Yorli Iron Company to recover for 300 tons No. 2 soft Minneapolis pig iron, 
alleged to hâve been sold to the piaintlff in error through the agency of 
Forsyth, Hyde & Co., at the price of $15 per ton. Por nearly seven years 
prior to the 16th of May, 1893., Forsyth, Hyde & Co. had been the agents at 
Chicago of the défendant in error, under a written agreement by which that 
firm undertools to act as the agents of the York Iron Company in the sale of 
the product of its furnace at Black River Falls, Wis. They were to hâve 
the exclusive sale of ail the pig iron produced at the furnace during the period 
of the agreement. AU sales of such iron should be made by them as agents 
for and in the name of the York Iron Company, and subject to its approval, 
and for a stated commission; and they -were to coUect for sales made by 
them, and to remit to the company, but they dld not guaranty the collec- 
tions. On May 16, 1893, Forsyth, Hyde & Co. sold to the plaiatifE in error 
300 tons No. 2 soft Minneapolis pig iron, manufactured by the défendant 
in error. This iron was at the time at the furnace at Black River Falls, Wis., 
not segregated from a larger amount of similar iron stored at that place. 
The iron was shipped to the Moline Malléable Iron Company between June 
6 and June 8, 1893, and was received by them on the 16th, 17th, and 18th 
days of June, 1893. Forsyth, Hyde & Co. rendered to the plaintiff in error 
a sale mémorandum, describing the character and price of the commodity 
sold, and staWng the terms to be "spot cash," with privilège of four months' 
time, at 6 per cent, interest, upon a blank headed, "Forsyth, Hyde & Com- 
pany, Pig Iron Commission," and, prior to the receipt of the iron by the 
Moline Malléable Iron Company, rendered to it Invoices of the iron shipped 
upon billheads headed, "Commission Pig Iron. Moline Malléable Iron Com- 
pany, St Charles, 111., bought of Forsyth, Hyde & Company, Agents for York 
Iron Company. Terms, Cash." The plaintift in error had for several years 
dealt with Forsyth, Hyde & Co., and knew that they were agents for the 
York Iron Company, and knew tbat the stated brand of iron was the product 
of the furnace of the York Iron Company, which was a well-known brand 
of iron of tbat company's manufacture, and the iron delivered was so marked. 
A few days before the sale, Hyde, of Forsyth, Hyde & Co., went to Minne- 
apolis, and arranged with the York Iron Company that he should endeavor 
to make immédiate sales of iron, and, if necessary, to lower the price one 
or two dollars a ton. He returned to Chicago, and sold 200 tons to the Rock- 
f ord Malléable Iron Works, 300 tons to the Moline Malléable Iron Company, 
and 1,500 tons to the Pullman Company, and at once, by wire and by letter. 
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notifled the York Iron Company of the sales. He then returned to Minne- 
apolis to further consult with the York Iron Company. Before thls tlme, 
Forsyth, Hyde & Oo. had accepted dratts for the accommodation of the York 
Iron Company to the amount of ifSO.OOO, and it was desired that they shoùld 
accept further drafts to the amount of |G,000 to enable the York Iron Com- 
pany to meet pressing liabilities. It was arranged that such aceeptances 
should be made, and that 3,000 tons of iron should be placed by the York 
Iron Company in possession of a storage company, and that such Company 
should issue certificates for the iron. This was done, the storage company 
issuing certificates for 2,000 tons to B orsyth, Hyde & Co., and for 1,000 tons 
to the York Iron Company. It was arranged that Forsyth, Hyde & Co. should 
use the certificates issued to them to complète the sales made to the three 
companies named, and that the proceeds could be used to take up the obliga- 
tions {5f the York Iron Company upon which Forsyth, Hyde & Co. were liable. 
The iron was estimated to be worth $13.50 per ton at the furnace where 
It was stored. At this time one pièce of accommodation paper to the amount 
of $2,500 had matured, and had been taken up by Forsyth, Hyde & Co.; and 
they subsequently, in May and June of that year, took up three other pièces 
of paper of $2,500 each, making a total of $10,000, which they paid. They 
received the avails of the sale to the Pullman Company, amounting to over 
$20,000, and a portion of the Rockford claim. Forsyth, Hyde & Co. falled 
and assigned on the 5th day of .Tuly, 1893, at that time owing to the York 
Iron Company $20,000 oTer and above the $10,000 of accommodation notes 
which they had paid. AU the other accommodation paper upon which For- 
syth, Hyde & Co. were liable was taken up and paid by the York Iron Com- 
pany. It was understood between the parties at the time of the making of 
the arrangement that if the Moline Company should fail, and the account 
should not be collected, the loss would fall upon the York Iron Company. 

Some time in the year 1892 the Moline Malléable Iron Company had exe- 
cuted its notes to the amount of $5,000, for the accommodation of Forsyth, 
Hyde & Co. For thèse notes, renewal notes had been given, maturing in July, 
1893, at which time they were paid by the plaintitï in error. With respect 
to that transaction, Mr. Ullman, the président of that company, states that 
Forsyth asked him for some notes which he could discount. "I told him 
that we owed him nothing, and he said that he wanted the money, and it 
would be a great accommodation if I could give him that amount in notes. 
I finally told him that I would do so, but I would charge it on account to 
Forsyth, Hyde & Co." The plaintiff In error pleaded the gênerai issue with 
a statement of spécial matter intended to be relied upon under that plea, 
which was to the efCect that, for many years prior to the purchase of the 
iron sued for in this suit, tue défendant had purchased iron of the flrm of 
Forsyth, Hyde & Co. on many occasions and in large amounts; that it pur- 
chased such iron of that flrm as the owners thereof, and made payments 
tberefor with the notes of the défendant to the order of Forsyth, Hyde & 
Co., without any knowledge that the plaintiff (défendant in error hère) was 
the owner of any of the iron so procured; that it purchased the iron in 
controversy of Forsyth, Hyde & Co., and at that time the Moline Malléable 
Iron Company had a crédit with Forsyth, Hyde & Co. for the proceeds of 
the accommodation notes given to that flrm; that it purchased the iron in 
question without knowledge that the plaintiff had any interest therein, and, 
if it had, the iron had been paid for to them by drafts accepted by Forsyth, 
Hyde & Co., and was at the time of the purchase the property of Forsyth, 
Hyde & Co.; and that in accordance with its custom in purchasing iron of 
Forsyth, Hyde & Co., and paying for the same with notes, the Moline 
Malléable Iron Company had the right to purchase the iron from Forsyth, 
Hyde & Co., and pay for the same with its said notes then held by Forsyth, 
Hyde & Co. ïhe only witness testifying verbally to the contract of sale was 
Mr. Ullman, the président of the plaintiff in error. He states that he pur- 
chased the iron in question of Mr. Hyde; that he did not remember the par- 
tlcular conversation had with him further tlian the purchase of the iron, and, 
after stating that at the time of the purchase a référence was made to the 
accommodation notes given to Forsyth, Hyde & Co., he flrst stated that ail 
that was said with respect to the notes was that Hyde had those notes, 
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"and he wanted me to take thls Iron In satisfaction of the notes." Belng 
asked whether he was certain about that, he responded: "I testlfled that 
there was nothing said In the talli about the notes. We having the notes 
then, he said: 'I want to sell you that iron. I want to sell you three hnn- 
dred tons of iron;' and we took the iron, and I understood— Q. Never mind 
what you understood; just what you said. A. No; nothing further was 
said about it. Q. So, there was no référence made to thèse notes at the time 
you purchased this iron? A. There was the talk that he owed us for those 
notes earlier In the conversation, but there was no conversation further 
than that in the purchase of the iron. We talked about his owing us for 
thèse notes. Then he went on, and talked about buying so much iron from 
him. I said there was no connection made with the purchase of the iron 
at that tlme. There was the talk that he owed us for those notes earlier 
in the conversation, but there was no conversation further than that In the 
purchase of the Iron. We talked about his owing us for those notes, and 
afterwards about buying so much iron from him." At the trial, counsel for 
défendant below requested the court to instruct the jury that If they be- 
lieved from the évidence that exclusive crédit was given by défendant to 
Forsyth, Hyde & Co., and it contracted with them exclusively in respect of 
the iron to recover the price for which suit was brought, then plaintifC could 
neither sue nor be sued upon such a contract. This request was refused, and 
a proper exception reserved. The court was further requested to charge 
the jury that, from the faets glven in évidence, plaintifC was not entitled to 
recover. This request was overruled, and proper exception reserved. The 
court chargea the jury that the only question was whether It had been proven 
that the plaintifif, through Its agent, had sold and delivered to the défendant 
the pig iron sued for, and, if so, they should return a verdict for the plain- 
tifC for the value at the time and place delivered. There was a verdict for 
the plaintifC below. 

S. S. Gregory, for plaintiff in error. 
Charles M. Sherman, for défendant in error. 

Before WOODS, JENKINS, and SHOWALTEE, Circuit Judges. 

JENKINS, Circuit Judge. The right of a principal to sue and 
his liability to be sued upon a contract made by an agent in the 
name of and for the benefit and advantage of the principal are un- 
questioned; nor is it doubted that an undisclosed principal may 
sue or be sued upon a contract made by his agent in the name of the 
latter (Story, Ag. § 160a; Mechem, Ag. § 769), except possibly (1) 
when the agent has contracted persoaally by deed; (2) when, in a con- 
tract of sale, the agent has a lien upon the subject-matter of the con- 
tract, or its proceeds, exceeding or equal to the value, in which case 
the right of the agent is paramount to that of the principal; (3) 
when an exclusive crédit is given to and by the agent. Ewell's 
Evans, Ag. 525 (404). There has been some contention whether, with 
respect to a written contract executed in the name of an agent, the 
party who received the contract knowing that the agent acted for a 
principal could hold the principal; the suprême court of New Hamp- 
shire holding, contrary to Story, that in such case the réception of 
such a contract constituted a conclusive élection to look alone to the 
agent. Chandler v. Coe, 54 N. H. 561-573. It may be doubtful 
whether the doctrine of this case can be upheld. Calder v. Dobell, 
L. R. 6 0. P. 486-498; Insurance Co. v. Allen, 116 Mass. 398; Bying- 
ton V. Simpson, 134 Mass. 169; Mcoll v. Burke, 78 N. Y. 580. But 
quaere whether such élection by a third party involves an abandon- 
ment by the principal of his rights against the third party under a 
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contract made by his authority. Wliart. Ag. § 403. We need not 
concern ourselves, however, at this time, with that controTersy ; for 
as well the court of New Hampshire as tlie other courts recognizes the 
doctrine as to express verbal contracts that, "if the principal was 
knovvn, It is to be presumed that he was the contracting party, un- 
less it clearly appears that the agent contracted on his own account, 
and that, with a knowledge of the facts, the opposite party elected to 
look to the agent." Ohandler y. Coe, 54 N. H. 561, 575. 

The difficulty with the instruction the refusai to give which is first 
assigned for error is that there is no évidence to support it. The 
plaintiff in error knew that Forsyth, Hyde & Co. were dealing in iron 
upon commission; that they were the agents of the York Iron Com- 
pany; and that the iron purchased was of its manufacture. Pre- 
sumably, therefore, the iron was the property of that company. For 
several years prior to the transaction in question the plaintiiï in error 
purchased that description of iron of thèse agents with such knowl- 
edge of their agency and of the ownership of the iron. Every in- 
Toice delivered spoke to those facts and to that ownership. Ullman, 
the président of the plaintiff in error, who alone testifles to the ques- 
tion, does not prétend to deny his knowledge of the facts. He frankly 
states that he "had never bought any except through agency of For- 
syth, ïïyde & Co." It is true, he states he never had any dealings 
with the York Iron Company. That is true in the sensé that he did 
not deal directly with that company, and that is the sensé in which 
the statement is intended to be understood; for it is no less true 
that the plaintiff in error had for years dealt with the York Iron Com- 
pany through its agents with knowledge of the agency and of the 
ownership of the iron. It is therefore the case of a dealing with an 
agent of a disclosed principal touching the property of the principal. 
In such case the presumption is indulged that the principal is the con- 
tracting party; and the contention of the plaintiff in error, if it can 
in any case be upheld, can only be applied when it clearly appears 
that the agent contracted on his own account, and that the plaintiff 
in error elected to look to the agent alone. There is not in this rec- 
ord a scintilla of évidence to sanction such conclusion. Nothing 
transpired at the time of the contract to justify such inference. It 
is not sustained by the fact that in previous dealings the purchase 
price of iron had been paid to the agents. It was their duty, within 
the terms of their agency, to make such collections, and the fact of 
such payment does not warrant an inference that it was contemplated 
either by the plaintiff in error or by the agent that the principal 
should be ignored in the transaction. The instruction requested was 
therefore properly ref used. 

It is said, however, that, if the principal sue upon the contract 
made by the agent, he must adopt the précise contract made, and can- 
not repudiate that contract and sue in àssumpsit upon an implied 
contract for the value; or that, if the contract be unauthorized, the 
principal must repudiate the contract, and sue in trover for the value 
of the goods. We are not called upon to pass upon the technical 
question of pleading which was strongly urged to our attention, for 
the reason that, upon the assumption of the correctness of the propo- 



MOI.INE MALLEABLE IKON CO. V. YOEK IKON CO. 71 

sition, in our judgment the évidence whoUy fails to disclose any con- 
tract with Forsyth, Hyde & Co. by which as a term of tlie contract 
the iron was to be paid f or by offsetting the indebtedness of Forsyth, 
Hyde & Co. to the plaintiff in error for the accommodation notes 
stated. The mémorandum of sale and the invoices, so far as they 
speak to the contract, show that it was a sale for cash. The évidence 
of Mr. Ullman, the président of the plaintiff in error, shows no other 
or différent contract. He distinctly states that the question of the 
payment of Forsyth, Hyde & Co.'s indebtedness to his corporation 
was not a term of the contract for the purchase of the iron. The 
fact that the bookkeeper of Forsyth, Hyde & Oo., in their account 
with the plaintiiï in error, credited the latter with the amount of the 
notes executed for their accommodation, and subsequently, at the 
time of the sale nearly a year thereafter, charged the amount of the 
sale to the company, does not in any degree tend to prove that it was 
agreed at the time of the sale that the priée of the iron should be 
paid for by their indebtedness to the plaintiff in error. It is urged 
that the question should hâve been submitted to the jury, and that 
they would hâve a right to infer such a contract; but we think no 
such inf erence is warranted in the light of Mr. Ullman's positive state- 
ment that the two subjects were not connected. It would hâve been 
the duty of the court, if the verdict had been rendered upon the testi- 
mony adduced in favor of the plaintlËE in error, to hâve set aside the 
verdict for want of évidence to support it. It may further be ob- 
served that no such contract is set up in the notice or statement of 
facts which the plaintiff in error gave as his défense under the gên- 
erai issue. The correspondence of the parties discloses no claim to 
any such contract, but merely the right to set ofl. We therefore 
need not inquire what would hâve been the rights of the principal if 
the contract of sale had been as is now claimed by the plaintiff in er- 
ror. The contract being then as appears in the mémorandum of sale 
and in the invoice, and having been executed, the défendant in error 
had a right to sue upon it, and could, under the common counts, re- 
cover the contract price. Crâne Elevator Co. v, Clark, — U. S. App. 
, 26 C. C. A. 100, 80 Fed. 705-710. 

If the court below erred in admitting évidence of the value of the 
iron at the time and place of delivery, the error was harmless, and the 
judgment is not réversible for that reason, the amount of the recovery 
being for the contract price of the iron, and not for its value, which 
was proven to be greater than the contract price. 

We do not think the situation is at ail disturbed, or that the right 
of the principal to sue is impaired, by the transaction by which the 
iron was turned over nominally to the agents, and they were author- 
ized to apply the proceeds in payment of obligations assumed for the 
accommodation of their principal. The agents did not thereby ac- 
quire the absolute title to the iron. It was pledged to them for a 
spécifie purpose. This pledge enabled them to hold the goods against 
third parties, and against the York Iron Company, but only so far as 
was necessary for their protection and security; and the title thereby 
acquired was a qualified one. The title to the iron or its proceeds 
was not exclusive in the agents. The right of the principsd to col- 



72 83 FEDERAL REPORTER. 

lect the proceeds of sale was not thereby impaired. Hill v. Eaiiroad 
Co., 43 S. C. 461, 21 S. E. 337; Merrill v. Thomas, 7 Daly, 393; Franck- 
lyn V. Sprague, 10 Hun, 589; Balderston v, Eubber Ce, 18 R. I, 338, 
27 Atl. 507. If, by such an arrangement, the subject-matter became 
the property of the factors, and was of a perishable nature, and had 
been destroyed, the loss would fall upon the factors, and they would 
hare no recourse upon their principal for payment of the obligations 
upon which they were bound. So, likewise, if it had been lost in 
transit, or had met destruction in any way. It is, we think, mani- 
fest, that they took the property under no such assumption of respon- 
sibiiity. Indeed, it seems to hâve been understood at the time of the 
arrangement referred to that it was a mère transfer of the posses- 
sion of the property to be disposed of under the terms of the agency 
and the proceeds applied to the discharge of the obligations. They 
did not even assume the risk of the collection of sales. If there should 
be loss in that regard, it was to fall upon the York Iron Company, 
and not upon them. The relation created was that of an agency, 
coupled with an interest. We cannot regard the arrangement as in 
any degree impairing the right of the principal to collect of the pur- 
chaser the proceeds. Possibly, equity would intervene at the in- 
stance of the factors to prevent collection when the purpose for which 
the iron was pledged would be defeated by such collection. The 
agents had a spécial property in the iron, which was paramount to 
the right of the York Iron Company; but the latter company had a 
right of property in the iron, and could demand the application of its 
proceeds to the payment of its obligations upon whidh the agents 
were bound. Any appropriation of the iron or its proceeds by the 
agents to the payment of their debt to the plaintiff in error (with 
which the York Iron Company was not concerned) would hâve been 
in violation of the terms of the contract of pledge, and could not be 
sustained; and equally would it be wrong to permit a purchaser of 
the property of the principal to set off against his debt for the pur- 
chase a sum owing to him from the agent. It appears that before 
this suit the spécifie purpose for which the iron was pledged had been 
accomplished. The agents had paid $10,000 of the obligations. The 
balance of them was paid by the York Iron Company. Forsyth, Hyde 
& Co. had received from the sales of the iron over $20,000, and at the 
time of their failure were largely indebted to their principal. The 
purpose of the pledge being consummate, the right to the proceeds 
revested in the principal. The judgment will be afiûrmed. 

SHOWALTER, Circuit Judge (dissenting). Mr. Edward C. Gale, 
secretary of the York Iron Company, défendant in error, and the only 
witness who testifled on behalf of the défendant in error at the trial 
other than Mr. Ullman, the président of the Moline Company, the 
plaintifE in error, said in his testimony: 

"About the middle of May, Mr. Hyde came to Minneapolls, and we author- 
ized him to come back to Chicago, and sell as much iron as he could. Tbe 
arrangement was not in writlng. We told him to drop the priée, if neces- 
sary, one or two dollars a ton, in order to make immédiate sales. He went to 
Chicago same day, and in a day or two we received from him the letter In 
évidence, showing the sale to the Moline Company for 300 tons." 
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TTie relations between the défendant in error and Forsyth, Hyde & 
Co., up to the time of the conversation referred to by the witness, are 
shown by the following contract put in évidence by défendant in error: 

"This agreement, made this 7th day of July, 1886, by and between the York 
Iron Compilny, of Minneapolis, Minnesota, party of the flrst part, and J. F. 
Forsyth and B. H. Hyde, of Chicago, Illinois, co-partners, as Forsyth, Hyde 
& Co., parties of the second part, wltnesseth: That sald parties of the sec- 
ond part undertake to act as the agents of sald party of the flrst part In the 
sale of the product of the furnace of sald party ol the first part, sltuated 
near Black River Falls, Wlsconsln, upon the terms and conditions following, 
vlz.: (1) Sald parties of the second part are to hâve the exclusive sale of ail 
plg Iron produced by said furnace so long as this agreement shall remaln In 
force. (2) AU sales of such Iron shall be made by them as agents for and in 
the name of sald York Iron Company, and subject to Its approval, and ail 
collections made by them on account thereof shall be at once remltted to 
sald Company at Minneapolis. (3) Said parties of the second part agrée to 
exercise due caution In respect to the financial responsibUlty of ail parties to 
whom sales are made, and shall collect ail sums due from purehasers of the 
company's iron, whenever possible, but sald second parties do not guaranty 
collection of accounts or paper taken in settlement thereof. In case suit is 
necessary or other unusual expenses are incurred in maklng such collections, 
the same shall be borne by the company. (4) In case of sales known to the 
iron trade as 'cash sales,' sald second parties agrée to honor drafts of the Com- 
pany at thirty days' sight, for the net proceeds of such sales. (5) Sald sec- 
ond parties agrée to exert thelr best endeavors to sell the products of said 
furnace for the best interests of said flrst party, and to collect and remit the 
proceeds thereof, and for such services they are to receive a commission of 
two and one-half per cent, of the net prlce of the iron at the furnace. Any 
commissions due on sales made and settled for by note or cash may be de- 
ducted by said second parties out of any collections in their hands, but, In 
case any sums due for iron sold shall not be collected, said parties of the 
second part are to return the commission charges thereon, and ail commis- 
sions on sales made to stockholders of the company shall be remltted to the 
party of the flrst part. (6) Sald parties, In considération of the beneflts ac- 
cruing to them from this contract, agrée to advance money to said flrst party, 
when desired, upon any merchantable iron made by it of the quallty known 
as 'Lake Superlor Oharcoal Iron,' in sums equal to any part of its market value 
above three dollars per ton at per rate of Interest, not exceeding seven per 
cent, per annum, and at a less rate when practicable. AU iron upon whlch 
sald advances are made shall be pledges to said second parties in the cus- 
tomary manner. (7) This agreement shall continue in force so long as the 
same may prove satisfactory to the party of the flrst part, and on its ter- 
mination said second parties agrée to promptly tui'n over ail accounts and 
other property of the company to which It may then be entltled." 

The letter referred to in Mr. Gale's testimony above quoted was as 

f ollows : 

"Forsyth, Hyde & Company, Dealers in Plg Iron, Chicago, 68 and 70 Dear- 

born Street. 

"Chicago, May 16, 1893. 

"Messrs. York Iron Company, Minneapolis, Minn.— Gentlemen: We wired 
you to-day to ship to the Rockford Malléable Iron Works two hundred ton 
No. 2, and send to you S. M. No. 1.780 herewlth for sale. We also send you 
S. M. 1,790 for 300 tons of soft 2 for the Moline Malléable Iron Company, at 
St. Charles, Illinois. You will see that the Moline concern bas moved, and 
they are not quite ready yet to take any iron. We therefore request that 
you ship to Rockford flrst, and the Moline Company second. We send the S. 
M. to you, and a copy to Black River Falls. The sales are fifty per cent, 
better than the mémorandum shipment of yesterday. Both Mr. Gaylor and 
Mr. Pullman were out of town yesterday, and Mr. , of the Malléable 
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Iron Company, could not be found. We hope to see both of them to-morrow, 
and wlU close up sale for 2,000 tons possibly. 

"Very truly, yours, Forsyth, Hyde & Co." 

The S. M. (sales mémorandum) No. 1,790 inclosed in tàe foregoing 
letter was in words following: * 

"Forsyth, Hyde & Company, Pig Iron Commission, 68 and 70 Dearborn 

Street, Chicago. 

"Sale Mémorandum 1,790. Chicago, May 16, 1893. 

"Messrs. York Iron Company, Mlnneapolis, Mlnn.: We hâve sold for your 

account to the Moline Malléable Iron Company, of St. Charles, Illinois, 

cars, 300 tons soft. No. 2 Minneapolis pig iron, at $15.00 per gross ton, spot 
cash, f. o. b. St. Charles, Illinois, six per cent, for four months' tlme, deliver- 
able at once. Notify them two days before you ship. Firm sale mémoran- 
dum sent to buyer, Rhodes. Subject to possible delay from accident or other 
cause unavoidably delaying manufaeturers. Shipment via B. J. & B., care 

bt Chicago & Great Western Railway; rate of freight per gross ton 

from to w Forsyth, Hyde & Company. 

"H. Nott." 

The sale in controversy was made in a conversation between Mr. 
Ullman, acting for plaintiff in error, and Mr. Hyde, acting for For- 
syth, Hyde & Co. Afterwards Forsyth, Hyde & Oo. sent to plaintiff 
in error the following sales mémorandum: 
"Forsyth, Hyde & Co., Pig Iron Commission, 68 and 70 Dearborn Street, 

Chicago. 
"Sale Mémorandum, Including ail Shipping Directions Recelved with Your 

Order, No. 1,790. 

"Chicago, May 16, 1893. 

"Sold to Moline Malléable Iron Co., St Charles, 111., cars, 300 tons 

No. 2 soft Minneapolis pig iron. Priée (freight cash) $15.00 per gross ton, 
spot cash, f. 0. b. St. Charles, lUs., privilège of 4 mos. time @ 6% int. If this 
lot is divided in dellvery, settlement to be made for each lot promptly when 
delivered. If sold on time, settlement is to be by note or acceptance. De- 
livery to be made at once, * • * subject to possible delay from accident or 
other cause, unavoidably delaying manufacture or shipment Order shipped 
via E. J. & E., c/o C. & G. W. N. Ry. 

"[Signed] Forsyth, Hyde & Go. 

"J. H. Mott. 
"Please advise us If this is not in accordance wlth your understandlng." 

Plaintiff in error, at the time of the purchase, knew or had reason 
to suppose that Forsyth, Hyde & Co. would procure the iron from the 
défendant in error, and it is probable that they knew at that time 
that there was some sort of arrangement between défendant in error 
and Forsyth, Hyde & Co. whereby the firm handled the product of 
the corporation; but what the terms of that arrangement were they 
did not know, or seek to know, so far as appears. The testimony 
touching the sale was entirely by Mr. Ullman. That testimony is 
certainly not inconsistent with the theory of counsel for plaintiff in 
error that the plaintiff in error was, in fact, contracting with For- 
syth, Hyde & Co. themselves, and not with them in any représentative 
capacity. At the time of the sale, Forsyth, Hyde & Co. were indebted 
some $5,000 to plaintiff in error, that being the proceeds of two ac- 
commodation notes then outstanding, but afterwards paid by plaintiff 
in error. Mr. Ullman testifled : 

"The notes shown me, dated Mai"eh 2, 1893, and April 15, 1893, are the notes 
•vhlch I gave. They were paid through the First National Bank of Moline, lUi- 
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nols, at maturity. I had dealt with Forsyth, Hyde & Cîompany, I think, ever 
since they were In business; that Is, for a number of years. Q. What were 
the circumstances under whidh thèse notes were givenî A. Mr. Forsyth asbed 
me at one time to give him some notes which he could discount. I told him 
that we owed him nothing; and he said that he needed the money, and it would 
be a great accommodation if I could give him that amount in notes. I flnally 
told him that I would do so, but I would charge it on account to Forsyth, Hyde 
& Company. I purchased the iron of Mr. Hyde. I do not remember the par- 
tlcular conversation we had with him further than the purchase of the iron. 
I had made no payments for iron bought of Forsyth, Hyde & Company prior 
to thls time, except to them by note or otherwise. Had never bought any ex- 
eept through agency of Forsyth, Hyde & Company. 1 never had any dealings 
with the York Iron Company. * • » Q. At the time that this iron was pur- 
chased, in May of 1893, was any référence made to thèse notes? A. ïes, sir. 
Q. What was It? With whom was the conversation had? A. With Mr. Hyde. 
Q. Well, what was said? A. Nothing was said except that he had those notes, 
and that he wanted me to take this iron In satisfaction of the notes. Q. Are 
you certain about that? A. I testified that there was nothing said about 
the talk about the note. 'We having the notes then,' he said, 'I want to sell 
you that iron. I want to sell you 300 tons of iron;' and we took the iron 
and I understood— Q. Never mtnd what you understood; just what you 
said. A. Nothing further was said about It Q. So there was no référ- 
ence made to thèse notes at the time you purchased the iron? A. There 
was the talk . that he owed us for those notes earlier in the conversation, 
but there was no conversation further than that in the purchase of the 
iron. We talked about his owing us for thèse notes, and then afterwards 
we went on, and talked about buying so much iron from him. Q. But that 
was not my question. A. I said there was no connection made with the pur- 
chase of the iron at that time. There was the talk that he owed us for those 
notes earlier in the conversation, but there was no conversation further than 
that in the purchase of the Iron. We talked about his owing us for thèse notes, 
and afterwards about buying so much Sron from him. The York Iron Com- 
pany was never represented when the accounts of Forsyth, Hyde & Company 
were paid. So far as I know, they had no knowledge of the manner In which 
they were pald." 

That the tenus of the sale to plaintiff in error were correctly stated 
in the sales mémorandum last above quoted was not disputed. Plain- 
tiff in error, not electing, when it received the iron, to give notes at 
four months' time, was then chargea with the price in the books of 
Forsyth, Hyde & Co. ; and, so far as concerned that firm and plaintiff 
in error, the iron (which was delivered in June, 1893) was paid for 
in f ull by the crédit in favor of the latter. Forsyth, Hyde & Co. failed 
in July, 1893. I think the jury might hâve inferred from the testi- 
mony of Ullman and the bookkeeper that the price of the iron was 
to be offset against the crédit. I do not understand Ullman's testi- 
mony to be "positive" "that the two subjects were not connected." 
The insistence by défendant in error is that the sale contract of May 
16th was with défendant in error, it being principal, and Forsyth, 
Hyde & Co. merely agents; that défendant in error, as vendor, has 
not been paid; and that plaintiff in error must now again pay the 
price of the iron. The testimony tends to show additional matters 
about as follows: On May 19th défendant in error, being àdvised 
that Forsyth, Hyde & Co. had made the sale of the 300 tons to plain- 
tiff in error, also that they had made two other sales which would 
bring up the aggregate to 2,000 tons, delivered to Forsyth, Hyde & 
Co. that quantity of iron. In considération of this, Forsyth, Hyde & 
Co. bound themselves to pay at maturity a certain indebtedness of 
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Î6,000 then owing by défendant in error to a tMrd party. They aiso 
engagea to pay four promissory notes made by défendant in error, 
for |2,500 eacîi, and on which they 'had become sureties, of which 
notes one had fallen due May 12, 1893, another would fall due May 
20th, another May 28th, and still another on June 10, 1893. They 
also engagea to pay, as they matured, other obligations of the défend- 
ant in error on which they had become security, in sums of |5,000 and 
$2,500, aggregating altogether |20,000, and maturing at différent 
dates in the future. The witness Mr. Gale, who alone testified on the 
subject, added: "If the Moline Company had failed, and the account 
had been lost, it was talked and understood between Mr. Forsyth and 
ourselves that it would be our loss. Mr. Hyde never told us about 
any account against the Moline Company." This means that For- 
syth, Hyde & Co. took the chances of collection from Pullman and 
the Kockford Company. It is to be noticed, further, that défendant 
in error then knew that plaintifF in error had the priTilege of four 
months' time on the purchase of May 16th. The last of the obliga- 
tions which Forsyth, Hyde & Co. were to pay matured August 15, 
1893. The contract of May 19th could not mean, therefore, that For- 
syth, Hyde & Co. were to pay with the proceeds of the iron. 

Out of the 2,000 tons so obtained by them, Forsyth, Hyde & Co. 
shipped the 300 tons hère in question to plaintiff in error about the 
7th of June, and the same was received by the plaintiff in error about 
10 days later. They also delivered the remainder of the 2,000 tons, 
except about 105, in carrying out other sales made by them. For- 
syth, Hyde & Co. paid the four notes iirst above mentioned, aggre- 
gating 110,000. Presumptively thèse notes were paid before there 
had been any delivery of iron to plaintiff in error. When the deliver- 
ies of other portions of the 2,000 tons were made does not appear, 
nor was it shown when the price of said other portions would be 
payable. The presumption is that Forsyth, Hyde & Co. paid the 
first |2,500 note as soon as the contract of May 19th was made, and 
each of the other three at maturity. They had paid as much as 
f 5,000, then, by May 20th, or, at latest, by May 23d. Up to this time 
there could hardly hâve been any delivery of iron to either of the other 
vendees. At ail events, there is no showing that the $5,000, or even 
the entire $10,000, or any part of it, was the price or proceeds of the 
200 tons sold to the Eockford Malléable Iron Company, or of the 
1,500 tons sold to Mr. Pullman. Apart from the four notes men- 
tioned above, no other obligation included within the arrangement 
of May 19th matured till about the time of the failure of Forsyth, 
Hyde & Co. They made no further payment under the agreement of 
May 19th, but they did collect from Pullman and the Eockford Com- 
pany, though when is not shown. 

It is said, in effect, as I understand, that the 2,000 tons of iron were 
actually sold to the three vendees by this défendant in error; that 
Forsyth, Hyde & Co. were mère bailees of this iron; that, as agents 
of défendant in error, they had negotiated the three sales; that, as 
Buch agents, they were to collect from each vendee the price of the 
iron sold to him; and that the payment of outstanding obligations 
under the arrangement of May 19th was, in effect, but an account- 
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ing to tlieir principal for proceeds wMch, as soon as received, bel»nged 
to such principal. Suppose A., an agent, lias negotiated sales of cer- 
tain goods for and on bëhalf of B., Ms principal. The latter puts the 
goods into A.'s possession, authorizing him to deliver to each pur- 
chaser the portion bought by such. purchaser, and to collect the price 
from each. A. makes delivery iirst to C, a purchaser.; but, instead 
of receiving from 0. the price in cash, it is then agreed between the 
two that a debt which A. owes C. shall be canceled, and A., out of 
his own pocket, is to pay B. a sum equal to that for which the goods 
were sold. A. at once makes this payment on the agency account. 
Then A. makes delivery to and coUects from each of the other pur- 
chasers. Thèse latter purchasers hâve now paid B., since payment 
to B.'s agent is payment to him; but A. becomes insolvent, and fails 
to account to B. for any further proceeds. Is it lavf that B. may now 
turn on C, and force him to pay B. the price of the goods sold to him? 
I think not. From the standpoint of ail the vendees including C, B. 
has been paid in full. He received in cash from C.'s debtor the 
price of the goods sold to C, ajid his agent received the price on each 
sale, respectlvely, from each of the other vendees. Or, again, suppose 
that A., bef ore he has made any delivery, advances to B. on his agency 
account, and meaning to reimburse himself out of the proceeds of the 
goods, a sum of money as large as or greater than the price C. is to 
pay. He then makes delivery to C, and, instead of receiving the 
price in cash, he agrées with C. that an old debt from himself to C. be 
canceled, or that C. will do something for him at a future time, and 
the price of the goods is to be deemed paid. A. thereafter makes de- 
livery to and collects from the other vendees, and, becoming insolvent, 
fails to make any further payment to B. May B. now recover from 
C. ? I think not. He has received the price of the goods sold to C. 
His loss results from the default of his agent on the other sales. 

In brief, on the theory of agency, the $5,000 paid by Forsyth, Hyde 
& Co. on or about the 20th of May was more than an équivalent for 
the price of the 300 tons of iron bought by this plaintifif in error. 
This défendant in error has already received — ^this, at least, would be 
the presumption — the price of the iron sold to plaintiff in error. It 
ought not therefore to recover the same. Défendant in error suf- 
fered no loss by reason of any failure to get value for the iron sold 
to plaintiff in error. Its losses resulted from the failure of the 
agents, Fofsyth, Hyde & Co., to account fof proceeds actually re- 
ceived by them in their cfharacter as agents. The case would not be 
différent if plaintiiï in error had advanced the full price in cash to For- 
syth, Hyde & Co. on May 16, 1893, and the latter had thereupon, and 
before delivering or collecting for any portion of the iron sold to the 
other parties, paid and advanced on their agency account a sum equal 
to or greater than the price of 300 tons of the iron, and then deliv- 
ered the 300 tons to plaintiff in error. Assuming that défendant in 
error was vendor in the contract of May 16th, then the understanding 
between plaintifE in error and Forsyth, Hyde & Co. that the firm 
should pay défendant in error for the iron, so that plaintiffi in error 
might settle with the flrm, seems clearly inferable from the évidence. 
This side arrangement would probably signily nothing as against 
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défendant in error but for the fact that Porsytli, Hyde & Co. did at 
once pay on their agency account, with respect to the 2,000 tons of 
iron, 110,000, On tlie agency theory, in the absence of proof that 
they paid this |10,000 with proceeds receired from Pullman or the 
Eockford Company, why shall it be said that this payment was not 
in response to.the obligation due by the flrm to this plaintifE in error? 
Suppose there had been but the one sale, namely, the 300 tons to plain- 
tif!! in error, and Forsyth, Hyde & Go., having agreed with plaintifî in 
error that they would pay the price to défendant in error, did so pay; 
could défendant in error afterwards recover the price again from 
plaintiff in error? 

But I do not think this défendant in error was or ever became the 
vendor in the sale contract of May 16, 1893. It was a term in that 
contract that the vendee (plaintiff in error), when it received the iron, 
migîit, instead of paying cash, give notes at 6 per cent, payable in 
four months. This défendant in error never authorized Forsyth, 
Hyde & Co. to make on its behalf any such contract. By the writing 
of July 7, 1886, Forsyth, Hyde & Co. had no authority to make any 
contract of sale at ail. The scheme by that writing was that Forsyth, 
Hyde & Co. would report orders, and, when approved and accepted by 
défendant in error, the sale was made. Défendant in error then de- 
livered the iron, and Forsyth, Hyde & Co. collected the price, and ac- 
counted for the same, less their commission. I do not see that the 
conversation testifled to by Gale was meant to change the contract in 
any way. Certainly, that talk was no authority to Forsyth, Hyde & 
Co. to conclude a sale on four months' time. When, therefore, For- 
syth, Hyde & Co., on the 16th of May, made the sale to plaintiff in 
error, they alone were bound. They were bound to obtain iron and 
deliver it. There was no agency in the case; nor did défendant in 
error ever assume by ratification or in any other way tp become the 
principal or vendor in that contract. The arrangement of May 19th, 
as testifled to by Gale, does not by any kind of necessity hâve any 
such meaning. By that arrangement, Forsyth, Hyde & Co. them- 
selves, for valuable considération, then took the title to the 2,000 tons 
of iron. Plaintiff in error had no notice of that arrangement. It is 
conceivable that, as against a third person dealing with the 2,000 tons 
or some part thereof as a mère volunteer or with notice, a construct- 
ive trust in favor of défendant in error might hâve been declared 
in a court of equity. But hère the rights of défendant in error are 
determined by the contract. The proceeds of the iron when and as 
received did not necessarily become, in the hands of Forsyth, Hyde & 
Oo., the money of défendant in error, It was their own money. 
They were to take up certain outstanding commercial paper when and 
as the same f ell due. For this engagement by them, défendant in 
error parted with the iron. There Ivas no relation of principal and 
agent between défendant in error and Forsyth, Hyde & Co. so far as 
concer-ned the sale of the 300 tons of iron to this plaintiff in error, 
prior to the treaty of May 19, 1893 ; and it was not necessary, in order 
that the terms of that treaty be carried ont, that défendant in error 
become or be treated as vendor in the contract whereby plaintiff in 
error bought the 300 tons of iron. AU this on the assumptîon that. 
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as against plaintifE in error, it was possible, by some ex post facto 
agreement between Forsyth, Hyde & Co. aad défendant in error, of 
whioh plaintiiï in error had no notice, for tMs défendant in error to 
become principal and vendôr in the contract last named. The theory 
of ratification présupposes, as beyond question, that, within the in- 
tent of plaintiff in error, défendant in error was vendor in the con- 
tract of May 16th. But I do not so understand the record. If For- 
syth, Hyde & Co. had been in fact authorized to make that contract, 
then the evidenqe, it may be contended, would not affirmatiTely and 
distinctly exclude a possible understanding by plainttËf in error that 
défendant in error was really vendor. But Forsyth, Hyde & Co. were 
not so authorized. There is no basis for the theory of ratification. 
I am not able to see that défendant in error sold to plaintifE in error 
the 300 tons. It ought not therefore to recover the price. 

The court instructed the jury: "The only question before you is 
the question as to whether or not the plaintifE has proved that, 
through thèse agents, they did sell and deliver to the défendant the 
pig iron that is sued for. If so, you may flnd a verdict for the plain- 
tiff for the value of the iron at the time and place of delivery," etc. 
The record shows that the counsel for défendant "excepted to so much 
of said charge as directed the jury that the only question was as to 
whether plaintifE shipped to défendant certain pig iron in suit, and its 
Yalue." The counsel for défendant also requested the court to charge 
the jury that "if they believe from the évidence that exclusive crédit 
was given by défendant to Forsyth, Hyde & Company, and it contract- 
ed with them exelusively in respect to the iron to recover the priée 
for which suit was brought,' then plaintiff could neither sue nor be 
sued upon such contract." This request the court refused, and excep- 
tion ^as duly taken and allowed. In other words, upon the theory 
which prevailed in the circuit court, the relation of principal and 
agent, as between the défendant in error and Forsyth, Hyde & Co., 
was assumed as beyond question. I think this judgment is error, 
and that the same ought to be reversed. 



POST et al. V. BUKNHAM et al. 

(Circuit Court of Appeals, Third Circuit November 10, 1897.) 

No. 9. 

SaLB — WaEEANTT OP TiTLB — EVIDENCB. 

In an action to recover damages for alleged breach of warranty of title 
upon a sale of certain locomotives, held, on the évidence, consisting of cer- 
tain correspondence between the parties, that the sale was not made by de- 
fendants to plalntlfEs, but to a railroad eompany, from which plaintiffs sub- 
sequently purchased, and that défendants were therefore not llable because 
of a fallure of tltle. 

In Error to the Circuit Court of the United States for the Eastern 
District of Pennsylvania. 

This was an action by Henry A. V. Post and Charles C. Pomeroy, as surviving 
partners of the firm of Post, Martin & Co., against George Bumham and others, 
trading as Bumham, Williams & Co., for breach of an implied warranty of title 
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arislng upon an alleged sale of four locomotives by défendants to plalntlfifs. 
In the circuit court the Judge dlrected a verdict for défendants, and the plaln- 
tiffs hâve appealed. 

The real question in Issue between the parties was whether the plaJntifCs in 
fact purchased the locomotives of thèôefendants; défendants daiming that the 
purchase was made by plalntilïs from the Toledo, Ann Arbor & North Michigan 
Rallway Company, to which the défendants had previously sold the locomotives. 
There was no question that the original sale by défendants was made to the 
railway company, and tliat the locomotives were shipped to them In November, 
1892, and put in use on its road. From that tlme, défendants were pressing 
the railroad company for payment. Ttus, on February 28, 1893, they vsTote to 
the railroad company's gênerai manager as foUows: 

"Dear Sir: We hand you herewith statement of account, showlng amount due 
on engines shipped to your company in November, say $37,780, for which we 
shall be pleased to receive remittance, as we are not in funds. Trusting that 
we shall hear from you at an early date, we are," etc. 

To thJs letter the gênerai manager replied: "I hâve your letter of the 28th 
ult., with invoice. As soon as the engines are recelved, I will send this invoice 
to New York for payment." 

On March 16, 1893, Post, Martin & Co., of New York, whose survivors are 
plaintiffs heredn, addressed the foUowlng letter to the défendants: 

"Gentlemen: We hâve arrangea with Vice Président Ashley, of the T., A. 
A. & N. M. Ry. Oo., to pay for locomotives 37, 38, 39, and 40, which hâve been 
delivered his road from your worlss. Please, therefore, send us an invoice in 
our name of said locomotives,— such invoice to be in substitution for and can- 
cellation of any prevlously rendered invoice of said company,— and we will re- 
mit the same in due course. Mr. Ashley will address you on the subject, iv 
conformity with this letter." 

On receipt of the foregolng letter the défendants addressed to Mr. Ashley, 
président of the railroad company, the foUowing: 

"Dear Sir: We are requested by Post, Martin & Oo., of New York, to send 
them Invoices for engines 37, 38, 39, and 40, recently delivered to your company, 
as they hâve arranged to make settlement. Kindly conflrm this, and hâve in- 
voices already rendered for thèse engines returned to us." 

To this Mr. A^ley replied by telegram as foUows: 
"Post, Martin & Co. notification correct, and duly authorized." 
Thereupon défendants wrote to Post, Martin & Co. as follows: 
"Gentlemen: We duly recelved your favor of March 16th, advisjng us that 
you hâve arranged with Mr. Ashlej', of the T., A. A. & N. M. Ry. Oo., to pay 
for locomotives 37, 38, 39, and 40, recently delivered to them, and requestlng 
invoices. We at once wrote for the return of the original invoices, but hâve 
not yet recelved thein. In the meantime, however, we hand you invoices in 
your name, and will cancel the originals as soon as recelved from the RaUroad 
Oo." 

Accompanying this letter were invoices made ont to Post, Martin & Co. On 
March 28, 1893, the défendants again wrote to Post, Martin & Co. as follows: 

"Gentlemen: We hâve your favor of March 27, and thhik we ean explain 
the différence in the price of the engines as per invoices fumlshed by us, and 
the price named to you by the Railroad Co. The brakes for engines 37, 38, 39, 
and 40 were furnished by the Railroad Co., and simpiy attached by us. Our 
price for Nos. 37 and 38 Is therefore made up as follows: For each engine, 
?8,990.00, plus $105.00 for attaching brakes. For Nos. 39 and 40, each engine 
$9,690.00, plus $106.00 for attaChing brakes. Probably, in the price named to 
you by Mr. Ashley, he bas included the brakes themselves. We hâve not yet 
recelved the original Invoices from the Railroad Oo. If you see Mr. Ashley, 
kindly ask him to expedite the return of thèse Invoices." 

On April 7, 1893, Post, Martin & Co. addressed the followlng to défendants: 
"Gentlemen: We beg to Inelose the Railroad Equipment Co.'s check No. 672, 
$37,780, in payment of your invoice of Nov. 23rd, 1892, and Nov. 26th, 1892, 
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Sor fonr frelght locomotives dellvered nnder the séries A/99 Car Trust, recelpt 
of whlch please acknowledge. We retum the original Involce ot January 26tli, 
1893, made out to the Toi., A. A. & N. Micli. Ry., wliieh Involce please cancel, 
and so record." 

To wîiich tbe défendants answered: 

"Gentlemen: We hâve your favor of 7th Inst., Inclosing check to our order 
for $37,780, in payment for locomotives Nos. 37 te 40, inclusive, shipped in No- 
vember of last year, for whlch please accept our thanlîs. We inclose formai 
receipt for same. As you advise, we hâve canceled our invoice of January 26th 
for ^1,280, made against the Toledo, Ann Arbor & Northern Michigan R. E. 
Go." 

On the same day the défendants wrote to Mr. Ashley as foUows: 

"Dear Sir: We hâve to-day received, through Messrs. Post, Martin & Oo., 
remittance for $37,780, In settlement for the four locomotives, Nos. 37 to 40, 
inclusive; and, In accordance witii your Instructions, we hâve made and for- 
vearded bills to them. Kindly let us Imow whether similar settlement will be 
authorized for locomotives Nos. 41 and 42, shipped February 22nd, and 43, and 
44, ^ipped March 7th." 

J. S. Clark and Richard C. Dale, for plaintiffs in error. 
John Gr. Johnson, for défendants in error. 

Before SHIEAS, Circuit Justice, and ACHESON and DALLAS, 
Circuit Judges. 

DALLAS, Circuit Judge. This was an action to recover for breach 
of an implied warranty of title arising upon a sale of chattels alleged 
to hâve been made by the défendants below to the plaintiffs below. 
The question was as to whether the contract of sale alleged had in 
fact been made, and this question being, as was agreed, for détermina- 
tion by the court, upon the documentary évidence adduced, the leamed 
judge held that the sale alleged had not been established ; and, inas- 
much as without such sale the implied warranty of title relied on could 
not exist, he directed a verdict for the défendants. The subject-mat- 
ter of the alleged sale was four locomotives. That the défendants had 
sold them to the Toledo, Ann Arbor & North Michigan Railway Com- 
pany is beyond question, as is also the fact that delivery of them had 
been made by the défendants to that company. It is also unques- 
tioned that after the sale and delivery just mentioned the plaintiffs 
did purchase the same locomotives. They assert that they bought 
them from the défendants, but the défendants insist that the plaintiffs 
did not buy from them (the défendants), but from the railroad com- 
pany before mentioned. This différence between the parties is the 
gist of the présent controversy; and its right décision dépends upon 
the effect which should be given to certain correspondence and other 
writings which are set forth at length in the record, but to which it 
is not necessary to refer with particularity. After careful examina- 
tion of them, we hâve ail reached the conclusion that a sale by the 
défendants to the plaintiffs does not appear, but that, on the con- 
trary, it is quite apparent that the only sale to the plaintiffs was made 
by the railroad company, and that, as was said by the learned judge 
Sn the court below, "the défendants did no more than carry out the 
arrangement between the railroad company and the plaintiffs." The 
judgment is afflrmed. 
83F.-6 
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NORTHERN PAO. R. CO. v. FRBEMAN et ftL 

(Circuit Court of Appeals, Ninth Circuit November 1, 1897.) 
No. 365. 

1. Railroads— Death at Crossing— Contributor? Négligence. 

The mère fact tliat one approaching a railroad crossing in a wagon 
was not seen by the witnesses o£ ttie accident to stop or turn his head to 
look and listen is not conclusive of contributory négligence^ so as to re- 
quire wittidrawal of the case from the jury, where there were indications 
from the track of his wagon that he may hav.e seen the train as soon as it 
was possible to do so from the conformation of ttie ground, and that he 
attempted to get ont of its way; there being also évidence tending to 
show tttat no signal was glven by tbe approadijng train. 

2. Dbath by Nbqligbnce — Damages— Instructions. 

The court charged that, In ûxing the damages, the jury might take Into 
considération deceased's ability to earn money, to support, maintain, care 
for, and protect his wife and chlldren, and to educate and train the lat- 
ter, "and the loss to the wife and chlldren because of belng deprived of 
the use and comfort of his society, and the loss of his exi>erience, knowl- 
edge, and judgment lu managing his and their affairs," etc. Beld, that 
thls was not calculated to misTead the jury into the belief that they miglit 
give damages for a loss of society In the sentimental sensé, it belng clear 
that the court intended a loss of society in the material and pecuniary sensé. 

Ross, Circuit Judge, dissentlng. 

In Error to the Circuit Court of the United States for the Western 
Division of the District of Washington. 

This was an action at law by Serette 0. Freeman and others, being 
the widow and three minor children of T. A. Freeman, against the 
Northern Pacific Railroad Company, to recover damages on account 
of his death. In the circuit court there was a verdict and judgment 
for plaintiffs, and the défendant sued out this writ of error. 

Crowley & Grosscup, for plaintifE in error. 
J. B. Bridges, for défendants in error, 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

GILBERT, Circuit Judge. The widow and the three minor chil- 
dren of T. A. Freeman, brought an action against the Northern Pacific 
Railroad Company to recover damages on account of his death. The 
décèdent, just prior to the accident which caused his death, was in his 
wagon, driving a team at a slow trot along the county road towards 
a railroad crossing. He was a man of 30 years of âge; his eyesight 
and hearing were good ; and he was familiar with the crossing, hav- 
ing frequently driyen the same team oyer it. The team was gentle, 
and was accustomed to the cars. The wagon road crossed the rail- 
road track nearly at right angles. The track at this point was in an 
excavation 8 feet below the élévation of the surrounding country, and 
the wagon road approached it by a graduai incline, the length of 
which was from 130 to 150 feet. Along the greater portion of this 
distance the view of any train approaching, either from the north or 
the south, was shut ofl by the banks of the eut on either side of the 
wagon road; but, at a distance of about 40 feet before reaching the 
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traok, the road emerged from the eut, and the view up the track for 
286 feet was unobstructed. 

It is contended by the plaintifE in error that the trial court should 
hâve instructed the jury to return a verdict for the défendant, for the 
reason that the undisputed testimony shows that the deceased, as he 
approached the railroad crossing, did not look up the track, and did 
not stop and listen, and did not see the train which was approaching 
in f ull view, and that, therefore, his contributory négligence is proven 
to be such as to preclude his représentatives from recovering dam- 
ages. A careful considération of the évidence does not convince 
us that the court erred in declining to give this instruction. There 
were witnesses who testifled, it is true, that the deceased drove his 
team along the road at a gentle trot, and that he turned his head 
neither to the right nor to the left, and did not stop his team until the 
train was upon him; but there is évidence, on the other hand, that, 
at about the first point where the décèdent could bave seen the train 
after emerging from the eut, the tracks of his wagon left the beaten 
road, and swerved to the right, and that the horses crossed the rail- 
road track several feet away from the usual crossing. Aecording 
to the record, there were but three witnesses who saw the accident, — 
two women and a girl of 10 years of âge. The women were upon the 
wagon road, and were approaching the railroad track from the side 
opposite that from which the décèdent was coming. At the time 
when the latter was struck by the train, they were from 200 to 250 
feet away. They testifled that he was approaching at a slow trot, 
not faster than a brisk walk, and that his speed was uniform up to 
the time of the accident; that he looked straight before him, without 
turning his head towards the approaching train; and that his team 
did not swerve from the direct course in which it was going. The 
other witness was standing by the side of the road, upon the opposite 
side of the track. She was near the point where the descent of the 
wagon road into the eut began, and was consequently from 130 to 150 
feet from the railroad track. She testifled that the décèdent passed 
her going at a slow trot, and that she saw him drive ail the way down 
the hill; that the team "went down a ways, and then run and flew 
back." She testifled, further, that the horses slowed up, — pulled up, 
— and that, just when he went down, the train was close to him, "and 
he saw the train, I guess, and he just tried to get out of the way"; 
that the horses tried to get out of the way of the train. In answer to 
the question, "Do you know whether he was looking either way?" the 
witness replied, "No, sir." It is manifestly impossible, in the nature 
of things, that any of thèse witnesses could testify of her own 
knowledge that the décèdent did not look towards the approaching 
train, or that he did not see it as soon as he emerged from the banks, 
and reached a point where it was visible. It does not follow that 
he did not look and listen from the fact that he was not seen to turn 
his head towards the approaching train. The wagon road was sandy, 
and the wagon made but little noise. The décèdent had the right 
to believe that any train coming towards the crossing would give the 
ucual signal. There was évidence which went before the jury tend- 
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Ing to prove that no signal was given. The majority of the witneBses 
who testifled in the case were at the time of the accident so situated 
that, if the train had whistled for the crossing, they would hâve heard 
it They ail, excepting the conductor, the engineer, and the fireman 
of the train, testified that they did not hear the whistle, and one testi- 
fled that the whistle was not blown, When ail this testimony is 
borne in mind, it cannot be said that the jury should not hâve been 
permitted to décide whether there was contributory négligence on the 
part of the décèdent. Improvement Co. v. Stead, 95 U. S. 161 ; Rail- 
road Co. v. McDade, 135 U. S. 554, 10 Sup. Ct. 1044; Coasting Co. v. 
Toison, 139 U. S. 551, 11 Sup. Ot. 653; Eailway Co. v. Ives, 144 U. S. 
408, 12 Sup. Ct. 679; Lynch v. Eailroad Co., 16 C. C. A. 151, 69 Fed. 86. 
It is urged that the court erred in instructing the jury in regard to 
the éléments of the plaintiffs' damage, in that it permitted the jury to 
consider the loss to the wife and children because of being deprived 
of the use and comforts of the decedent's society. When the whole 
of the charge upon this subject is considered, it will appear that it 
was not the intention of the court to instruct the jury to measure by 
their verdict the loss of decedent's society in a sentimental sensé, or 
to include a solatium for in jury to the feelings of the widow or chil- 
dren, but only the loss of his society in a material and pecuniary 
sensé. The whole of the charge is as foUows: 

"If you flnd, under tUe évidence and Instructions of tlie court, that tlie plain- 
tififs are entitled to recover damages agalnst the défendants, then, in arriving 
at the amount of such damages, you should talie into considération the âge of 
the deceased at the time he was Isilled, his probable duration of life had such 
accident not occurred, his mental and physical condition, his' ability to earn 
money and to support and malntaln his wife and children, his ability to care 
for and protect Ms wife and children, and to educate and train the latter, and 
the loss to the wife and children because of being deprived of the use and com- 
forts of his society, and tlie loss of his ex;perience, knowledge, and judgment in 
managing his and their affairs, and any and ail other things which may hâve 
appeared In the testimony enlightening you upon the subject." 

The portion of the charge which is complained of is hère so con- 
nected with the remainder of the instruction as to make it sufftciently 
clear to the jury that the loss of the use and the comforts of the dece- 
dent's society, which they were allowed to consider, was the material 
use and comfort which were akin to the other éléments of damage 
contained in the charge, and which it is admitted that the law sanc- 
tions, — the loss of expérience, knowledge, judgment, etc. 

In the case of Eailroad Co. v. Goodman, 62 Pa. St. 329, the jury 
were instructed that damages should be given as "a pecuniary com- 
pensation, the jury meàsuring the plaintiff's loss by a just estimate of 
the services and companionship of the wife, of which he was deprived 
by the accident." Upon this, the court says: 

"Looliing at the entire charge upon the subject of damages, we think it 
clearly conflned to damages to a pecuniary compensation. * * • Companion- 
ship was used to express the relation of the deceased in the character of the 
services she performed. He merely meant to say that the loss should be meas- 
ored by the value of her services as a wife or eompanion." 

Of similar purport is the case of Cregin v. Eailroad Co., 19 Hun, 
343. We flnd no errôr for which the judgment of the circuit court 
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shonld be reversed. It Is accordingly affinued, with oosts to thé 
défendants in error. 

BOSS, Circuit Judge, dissenting. 



EQUITABLE LIFE ASSTJE. SOC. OF UNITED STATES v. TRIMBLH.' 

(Circuit Court of Appeals, Nlnth Circuit. October 4, 1897.) 

No. 367. 

1. LlSimANCB— CONFLICT ov Laws— What Law Qovkbns. 

Where an application to a New York Uf e Insurance company for a poUey 
l8 made In another state, where also the advance premium is paid to the 
company's agent to be forwarded to the company, under an agreement 
that the Insurance Is not to talie elïect unless the premium is accepted 
and the rlsk approved In New York, and, by the terms of the policy issued, 
ail premiums and the policy Itself are payable In New York, and proof of 
deatb Is to be there made, the policy is a New York contract, and the 
rights of the parties thereunder are governed by the statutes of New York, 
there belng no statute in the other state affectlng the rights of the par- 
ties. 

& SaMK — PORFKITnKES — StATUTORT PROVISIONS. 

The statute of New York (Laws 1877, c. 321) prescrlblng the condition 
upon whlch a policy of llfe Insurance may be forfelted for the nonpay- 
ment of a premium is mandatory, and its provisions are not subject to be 
set aside or walved either by the company or the assured, or by both to- 
gether. 

B. Abateihent and Revital — Dbath of Party — Substitution of Bxkcutob — 
Pleading. 

Upon suggestion to the court of the death of a plalntlff, where the cause 
of action survives, the exécuter or administrator may, upon motion, be 
substltuted as plalntlff, and permltted to prosecute the action, wlthout 
fillng any supplemental pleading showlng the transfer of the cause of 
action. Rev. St. § 955. 

i. Intkrbst on Verdict — Motion for New Trial. 

A verdict for plalntlff was returned and entered on January 16th, for 
$8,318. A motion for a new trial having been interposed bf défendant, 
judgment was not entered until January 29th, to whlch date Interest was 
computed and included, brlnglng the total to $8,333. Held, that thls In- 
volved no error. 

In Error to the Circuit Court of the United States for the North- 
ern Division of the District of Washington. 

Burke, Shepard & McGilvra, for plaintiflf in error. 
Geo. È. De Steiguer, for défendant in error. 

Before GILBERT, ROSS, and MORBOW, Circuit Judges. 

ROSS, Circuit Judge. This suit was brought upon a policy of as- 
surance issued by the plaintift in error, a New York corporation, 
upon the life of one Edward H. Fleming, a then résident of Fresno 
county, Cal., payable upon his death to his wife, Sallie F. Fleming. 
Edward H. Fleming having deceased, the suit was begun October 17, 
1895, by the beneiiciary named in the policy, under the name of Sal- 
lie F. Redding; she, subséquent to the death of Fleming, and before 
the institution of the suit, having married one Redding. Thereafter, 

» Kehearln« denled October 6, 189Î. 
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to wjt, February 3, 1896, upon suggestion to the court below of tlie 
death of Sallie F. Kedding since the beginning of the action, aad 
upon the production of letters of administration with the will an- 
nexed granted to William P. Trimble upon the estate of the de- 
ceased, Sallie F. Eedding, the court, on the application of the ad- 
ministrator, made an order permitting him, as such administrator, 
to prosecute the action, and substituting him as plaintiff therein, of 
which due notice was given the defendant's attorneys. The trial of 
the cause resulted in a judgment for the plaintiff. The main point 
presented and argued on the part of the plaintiff in error is that the 
policy sued on was not a New York contract, and therefore not gov- 
erned by the New York statuts in relation to life Insurance com- 
panies. The facts in relation to that question, it is conceded in the 
brief for the plaintiff in error, are substantially the same as the facts 
in the case recentlybeforethis court, entitled Equitable LifeAssur. Soc. 
V. Nixon (81 Fed. 796), which case was decided by this court at the 
last term against the contention of the plaintiff in error. Under the 
ruling there mâde, the policy sued on hère must be held to be a New 
York contract, and therefore go verned by the statute of that state, 
which is as follows: 

"Section 1. No llfe Insurance company doing business In the state of New 
York shall bave jlower to déclare forfeited or lapsed any policy hereafter is- 
sued or renewed by reason of non-payment of any annual premlum or interest, 
or any portion thereof, except as hereinafter provlded. Whenever any pre- 
mlum or Interest due upon any such policy shall remain unpald when due, a 
written or prlnted notice stating the amount of such premlum or interest due 
on such policy, the place where sald premlum or Interest should be pald, and 
the person to whom the same Is payable, shall be duly addressed and mailed 
to the person whose llfe Is assured, or the assignée of the policy. If notice of the 
assignment has been given to the company, at hls or her last known post-office 
address, postage pald by the company, or by an agent of such company or 
person appolnted by It to collect such premlum. Such notice shall further state 
that unless the sald premlum or interest then due shall be paid to the company 
or to a duly appolnted agent, or other person authorlzed to collect such pre- 
mlum wlthln thirty days af ter the mailing of such notice, the sald policy and ail 
payments thereon will become forfeited and vold. In case the payment de- 
manded by such notice shall be made wlthin the thirty days limited therefor, 
the same shall be taken to be in full compliance with the requirements of the 
policy in respect to the payment of sald premlum or interest, anythlng therein 
contained to the contrary notwithstanding; but no such policy shall In any case 
be forfeited or declared forfeited or lapsed until the expiration of thirty days 
after the mailing of such notice: provlded, however. that a notice stating when 
the premlum will fall due, and that If not paid the policy and ail payments 
Wiereon will become forfeited and vold, served In the manner hereinbefore 
provlded, at least thirty and not more than sixty days prior to the day when 
the premlum is payable, shall hâve the same effect as the service of the notice 
hereinbefore provlded for." Laws N. ï. 1877, e. 321. 

The décision of this court in the Nixon Case is also conclusive of 
the second point made by the plaintiiï in error in the présent case. 
As there said : 

"The statute of New York prescribes the condition upon which a policy may 
be forfeited for the nonpayment of a premlum. The statute is mandatory, and 
eontrols the contract. Its provisions are not subject to be set aside or waived 
either by the company or the assured, or by both together." 

The third point made on behalf of the plaintiff in error is to the 
effect that the flling of a supplemental pleading showing the trans- 
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fer of the original plaintifPs cause of action to th.e substituted plain- 
tiff was essential to a recovery by tlie plaintiff, Trimble, as adminis- 
trator. No authority is cited in support of this position, and we do 
not think it well taken. Section 955 of the Eevised Statutes pro- 
vides: 

"When eltlier of the parties, whether plaintiff or petitloner or défendant, In 
any suit in any court of the TJnlted States, dies before final judgment, the ex- 
écuter or administrator of sueh deceased party may, In oase the cause of ac- 
tion survives by law, prosecute or défend any such suit to final judgment. 
The défendant v^ill answer accordlngly; and the court shall hear and détermine 
the cause, and render Judgment for or against the executor or administrator, 
as the case may require. » * * The executor or administrator who becomea 
a party as aforesald shall, upon motion to the court, be entltled to a continu- 
anee of the suit untll the next term of sald court." 

In Wilson v. Codman's Ex'r, 3 Cranch, 205, 207, Cîhief Justice Mar- 
shall, in delivering the opinion of the court, said : 

"The first question vchlch présents Itself In this case Is, was the défendant 
entltled to oyer of the letters testamentary at the term succeedlng that at which 
the executor was admitted a plaintiff in the cause? It is contended on the part 
of the défendant that, on the suggestion of the death of either plaintiff or 
défendant, a scire faeias ought to issue, in order to bring in his représentative; 
or, if a scire faeias should not be required, yet that the opposite party should 
hâve the same tlme to plead and make a proper défense as if such process had 
been actually sued. The words of the act of congress do not seem to coun- 
tenance this opinion. They contemplate the coming in of the executor as a 
voluntary act, and give the scire faeias to bring him In, If It shall be necessary, 
and to enable the court 'to render sueh judgment against the estate of the de- 
ceased party' 'as If the executor or administrator had voluntarily made him- 
self a party to the suit.' From the language of the act, this may be done 
Instanter. The opinion that It is to be done on motion, and that the party 
may immediately proceed to trial, dérives strength from the provision that 
the executor or administrator, so becoming a party, may hâve one .continuance. 
This provision shovrs that the législature supposed the circumstance of mailing 
the executor a party to the suit to be no cause of delay. But, as the executor 
might require time to inform himself of the proper défense, one continuance 
was aUowed hlm for that purpose. The same reason not extendlng to the 
other party, the same indulgence is not extended to him. There is, then, 
nothing In the act, nor is there anything In the nature of the provision, which 
should induce an opinion that any delay Is to be oecasloned where the executor 
makes himself a party, and is ready to go to trial. Unquestionably, he must 
show himself to be executor, unless the fact be admitted by the parties; and 
the défendant may inslst on the production of hls letters testamentary before 
he shall be permltted to prosecute; but if the order for hls admission, as a 
party, be made, it Is too late to contest the fact of his belng an executor. If 
the court has unguardedly permltted a person to prosecute who has not given 
satisfactory évidence of his right to do so, it possesses the means of preventing 
any mischief from the Inadvertence, and wlU undoubtedly employ those means." 

The fourth and last point made on behalf of the plaintiff in error 
is that the judgment appealed from was rendered for a larger sum 
than that specified in the verdict. The verdict was returned and 
entered on the 16th of January, 1897, for |8,318. A motion for a 
new trial having been interposed by the défendant to the suit, the 
judgment was not entered until January 29th, The amount for which 
judgment was entered was $8,333, which included interest. In this 
there was nô error. Gibson v. Cincinnati Enquirer, 10 Fed. Cas. 309; 
Griffith V. Kailroad Co., 44 Fed. 574. The judgment is afSrmed. 
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HARDMAN v. MONTANA UNION RY. CD. 

(Circuit Court of Appeals, Ninth Circuit. October 4, 18970 

No. 358. 

L Revibw on Erbor— Findings of Fact. 

Where, under a stipulation, a case is tried by the court without a jury, 
the facts found by ttie court are not open to review in the circuit court of 
appeals. 

2. Bailmbnt— GooDs m Railroad Depot. 

WUle a railroad company whlcb bas carried property for hire Is Iseeping 
It for a reasonable time in its own warehouse, at the point of destination, 
until it shall be called for, it Is a ballee for hire, and not a naked depository. 

B. Carbiebs — Négligence — Goods in Warehouse — Destruction by Firb. 

A railroad company holding property in its warehouse as a ballee for 
hire allowed a car marked "Powder," whlch was in fact empty, but locked, 
to be placed in close proximity thereto. The warehouse caught lire, and 
the property was destroyed solely because the firemen were prevented, 
through reasonable fear of the powder car, from extinguishing the lire. 
Held, that the company was liable for the loss. 

In Error to the Circuit Court of the United States for the Southern 
Division of the District of Montana. 

John W. Cotter, for plaintiff in error. 
Geo. Haldorn, for défendant in error. 

Before ROSS and MOKROW, Circuit Judges, and HAWLEY, Dis- 
trict Judge. 

ROSS, Circuit Judge. Tliis was an action to recover the value of 
certain goods shipped by the plaintiff from the city of Anaconda to the 
city of Butte, in the state of Montana, which the défendant railway 
company, a common carrier between the points named, undertook to 
and did carry for a considération paid, and which goods were there- 
after damaged by flre while in the warehouse of the défendant com- 
pany in the city of Butte. The case was tried before the court below 
without a jury, pursuant to a stipulation of the parties. The facts 
found by the court are not, therefore, open to review hère. Farwell 
V. Sturges, 6 G. C. A. 118, 56 Fed. 782; Skinner v. Franklin Co., 6 

C. C. A. 120, 56 Fed. 783; Wile v. Bank, 17 C. 0. A. 25, 70 Fed. 138. 
From the findings of the court, thèse among other facts appear : On 
or about June 21, 1895, the plaintiff delivered to the défendant at the 
city of Anaconda, to be transported by the défendant, and delivered to 
the plaintiff at the city of Butte, Mont, the goods in question, paying 
the défendant for such transportation the sum of |11.09, in considéra- 
tion of which payment the défendant agreed to deliver the goods to 
the plaintiff in the city of Butte. The défendant transported the 
goods to the city of Butte in accordance with its undertaking, and 
tiiere unloaded the same from its cars, and stored the goods in its 
warehouse in that city, in which they remained from June 21 until the 
night of July 2, 1895, at which time the warehouse caught flre, in- 
flicting tlie damage which gave rise to the action. The findings fur- 
ther show that the défendant did not itself hâve sufiScient flre appli- 
ancf* to extinguish or control the flre, but that its warehouse was 
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situated within the city of Butte, which city possessed a fire depart- 
ment with sufficient water facilities; thatupon the discovery of the 
fire one of the police offlcers of the city turned in a flre alarm, to 
which the fire department immediately responded; that upon the ar- 
rivai of the department at the ecene of the ûre it was notified by one 
of the police offlcers of the city that a car load of powder was stand- 
ing immediately adjoining the platform on the south side of the ware- 
house, and that thereupon the. Are department withdrew, upon the 
order of the chief of the department, until he could make an investi- 
gation; that the car was sealed by the employés of the défendant com- 
pany, and was labeled "Powder," but that by whom it was so labeled 
did not appear from the évidence; that it was subsequently discovered 
by the chief of the flre department of the city that the car did not in 
fact contain any powder, upon the discovery of which fact the flre de- 
partment was ordered by him to immediately return to the flre and at- 
tempt to extinguish it; that a period of about 10 or 12 minutes 
elapsed between the departure of the flre department from the scène 
of the flre and its return thereto. The thirteenth flnding of fact is in 
thèse words: 

"That If the said fire department had not believed that a car load of powder 
was standing on the track adjoining the said warehouse, and had begun to 
work at the said fire upon their flrst arrivai, the same eould hâve been extln- 
guished without any loss." 

The condusions of law drawn by the court below, in respect to 
which errors are assigned, are as f ollows : 

"iFirst. That It was not the duty of the défendant to fumish or keep any flre 
apparatus in the vicinity of the said warehouse, to extinguish fires in or about 
the same. Second. That the défendant Is not liable to the plaintiff for the loss 
of the said goods so stored In the warehouse as aforesald, defendant's llability 
being that of a warehouseman; and it was not guilty of any négligence ia 
connection wlth said flre, or in extinguishing the same." 

The plaintiff in error assigna for error the second conclusion of law 
above given — 

"For the reason that the testimony of the defendant's own wltness, McGrade, 
and aU of the évidence, shows that the défendant, by its servants and em- 
ployés, loaded a car labeled 'Powder,' and negligently allowed and permitted 
the same to stand upon the track near and adjoining the said warehouse, at 
a point at or near where the flre occuiTed therein, and thereby prevented the 
fire department of the city of Butte from extinguishing or attempting to ex- 
tinguish the said fire in its incipiency, and that the said act of the said défend- 
ant and Its servants and employés In negligently allowing the said powder- 
labeled car to be and romain in said position was the direct cause of the plain- 
tiff's loss, and that, if it had not been for defendant's négligence in allowing 
the said car to be in the said position, labeled 'Powder,' the said flre could hâve 
been extinguished without any loss or damage to plaintiff." 

If the car labeled "Powder" had in fact contained that dangerous 
combustible, the right of the plaintiff to recover could not admit of 
doubt, in view of the flnding of the court to the effect that but for its 
présence the flre would hâve been extinguished without loss. A rail- 
road Company, keeping the property of its patrons in its own ware- 
house for a reasonable time, until it shall be called for, is to be regard- 
ed, in the absence of a statute declaring otherwise, as a bailee for hire, 
and not as a naked depository. Whart. Neg. § 478; Norway Plains 
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Co. T. ÈostOK & M. R. R., 1 Gray, 273; White v. Railroad Co., 3 Mc- 
Crary, 559, Fed. Cas, No. 17,543. The actual storage of powder in 
sucli close proximity to the property so held as to prevent, through 
reasonable fear, flremen from extinguishing tte fire that does the dam- 
age complained of, would be such négligence as would render the 
Company liable. White v. Railroad Co., supra, and authorities there 
cited; Myers, Fed. Dec. § 612. Although, as a matter of fact, there 
was in the présent case no powder in the car, yet it was labeled 
"Powder," which fact indicated to every ordinarily prudent person 
that it contained that article. The fire company acted, as it had the 
right to do, upon appearances. While it is not shown that the de- 
fendant actually put the powder label on the car, it had the contiol of 
the car, and perinitted it to remain so labeled on its track by the side 
of its warehouse, and thus represented to every one that it did con- 
tain powder. The flnding of the court below is to the eflect that but 
for the label upon the car the fire that caused the damage sued for 
would hâve been extinguished without loss. Under thèse circum- 
stances, we are of opinion that the plaintiff was entitled to recover. 
Judgment reversed, and cause remanded for a new trial. 



JOY v. GLIDDEN VARNISH CO. 

(Circuit Court, D. Massachusetts. November 9, 1897.) 

No. 655. 

1. Pi-EADiNG IN AssuMPsiT— Allégations of Performance. 

In assumpslt to recover for services rendered under the.contract of hirlng 
alleged In thls case, performance nmy be alleged In gênerai terms. 
a. Same— Pleading Contract. 

In thls case, arlsing nnder the practlce acte of Massachusetts, the 
déclaration Is not defeetlve because It annexes a copy of a contract which 
refers to other contracts, without also setting out the latter. 
8. Same— Illégal Contract— Demcerek to Déclaration. 

In a suit to recover compensation under a contract, and not for damages 
for a breach, or to enforce spécifie performance, the fact that the contract 
does not show the nature of the services contemplated Is not sufflcient ground 
for holding that public policy prevented recovery for services actually ren- 
dered. 

This was an action at law by William F. Joy against the Glidden 
Varnish Company to recover compensation for services alleged to 
hâve been rendered under a contract. The case was heard upon de- 
murrer to the déclaration, 

Hutchins & Wheeler, for plaintiff. 
Heman W. Chaplin, for défendant. 

PUTNAM, Circuit Judge. The plaintifE's déclaration in this case 
contains two counts, which are as f ollows : 

"First Count. And the plaintlfC says that in or about the month of .4.pril, 
1883, the plaintiff and the défendant entered Into an agreement under seal, a 
copy whereof is hereto annexed, marked 'A,' whereby the défendant, in con- 
sidération of the oovraiants of the plaintiff liierein contained, covenanted and 
Rgreed, so long as it should continue In business, to hlre and employ. In Boston, 
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the services of the plaintiff In its business, and to pay hlm for sald services 
the sum of one liundred sixty-six 66%-100 dollars montlily for each and every cal- 
endar month beginning with the Ist day of January, 1883, and also covenanted 
and agreed on the Ist day of January in each year, so long as It should continue 
in business, to render a true account of the same, wherein its net profits sihould 
be shown on January Ist of each year, and should pay to the plaintiff each said 
Ist day of Jamiary in each year durlng the continuance of said agreement, for 
the plaintlfFs services, a smn whlch, added to sald one hundred sixty-six 66%-100 
dollars per month, shoidd make the sum pald to the plaintiff for his services 
equal to flfty per cent, of the net profits of the said business of the défendant; 
such net profits to include the sums drawn out by the defendant's président, F. 
H. Glidden. And the défendant continued in business up to and indudlng the 
year 1890, and the plaintiff performed ail the services covenanted by him to be 
performed during saJd year 1890; but the défendant neglected and refused 
to pay him for sald services in accordance -with its covenants contained in said 
agreement, and has neglected to pay him any sum therefor; and the défendant 
neglected and refnsed on Jannary 1, 1891, to render an account of its business 
for the year 1890 to the plaintiff, showing its net profits for the year 1890, and 
has never rendered such account, although requested so to do; and the net 
profits of the défendant during sald year 1S90 amounted to a large sum of 
money, to wit, the sum of twenty-four thousand dollars, and the défendant 
owes the plaintiff a sum equal to flfty per cent, thereof, namely, the sum of 
twelve thousand dollars, with iuterest thereon from January 1, 1891, when payr 
ment of the same was demanded. Second Count. And the pl.Tintiff says the 
défendant owes him the sum of twelve thousand dollars, according to the ac- 
count hereto annexed; 

"Account Annexed. 
"The Glidden Varnish Company to William F. Joy, Dr. 

(1) 1891, Jan. 1. For services rendered at Boston during the year 
1890 $12,000" 

The plaintiff subsequently amended as follows: 

"Now cornes the plaintiff, and, witti the corsent of the défendant and leave 
of court, amends his déclaration heretofore filed in said cause as follows: By 
Inserting in the first count of said déclaration, after tlie words 'And the de- 
fendant continued in business up to and including the year 1890,' the foUowlng 
words: 'And the plaintiff entered the employ of the défendant, in Boston, 
Massachusetts, on the exécution of said agreement, and continued In said em- 
ploy thereafter, and during the entire year 1890; and while in the defendant's 
employ, and during said year 1890, the plaintiff devoted so much of his time 
therein as the exigencies of the defendant's business required, and in the prose- 
cution of said business used his best endeavors for tbe interest of said de- 
fendant.' " 

The défendant, as permitted by the practice acts of Massachusetts, 
joins with a gênerai déniai a demurrer, as follows: 

"[In respect of the first count] (1) The contract Set forth is void for in- 
definiteness. (2) The cooint does not sufficiently set fortli the services due 
from, or the services rendered by, the plaintiff, and does not in any manner 
sufliciently allège performance by the plaintiff. (3) The agreement between 
the plaintiff and Glidden W. Joy, referred to in Exhibit A of the déclaration, 
should hâve been, but is not, set forth; nor is the substance or légal efCcct 
thereof alleged. (4) The count sets forth no cause of action. [In respect of the 
second count.] (1) The count annexed is Indefinite, gênerai, and vague, and 
thereby the count Is defectlve, for indefiniteness, vagueness, and generality." 

No objection was urged at the hearing against the second count, 
and plainly it contains a good indebitatus assumpsit at common law, 
and also nnder the practice acts. 

The plaintiff's amendment fuUy meets the second ground of de- 
murrer to the first count. It contains allégations of performance, 



92 83 FEDERAL REPORTER. 

which are clearly sufflcient, under any System of pleadlng, as applied 
to ail cases where more particular allégations would in volve great 
détail. 

On the présent state of the record, the third ground of demurrer 
to the flrst count présents no dilHculty. Under the practice acts, the 
plaintiff might hâve set out a copy of the contract sued on, or the 
part thereof relied on, "or the légal effect thereof." That the al- 
ternative gave the plaintiff an option which, if exercised, vs'ould 
relieve him from setting out a copy of any part of the contract, seems 
to hâve been settled in Higgins v. McDonnell, 16 Gray, 386. In the 
présent case the plaintiff does not seem to hâve availed himself of 
his option, but he has attempted to set out a copy of the alleged 
contract, and also its légal effect. Whether or not, under the prac- 
tice acts, he could properly do this, thus incurring the risk of du- 
plicity and inconsistency, we need not détermine, as the défendant 
has taken no objection on this point. The defendant's précise ob- 
jection is that the copy of the contract set out refers to other con- 
tracta in such manner as to make them substantial parts of itself, 
ând that, therefore, the contracts thus referred to should also be 
set out. It would sufGiciently answer this to say that the practice 
acts are satisfied by the plaintiff setting out the parts of the con- 
tract relied on by him. Of course, in selecting the parts so relied on 
he takes the chance of its appearing at the trial that parts not set 
out are essential. It cannot always appear in advance of the trial 
that essential parts hâve been omitted, and such is the présent posi- 
tion, as the relation of the parts omitted to those stated are not 
clear to the court on the face of the déclaration. But there is a 
more fundamental reason for this conclusion. The contract itself 
requires interprétation in the light of the circumstances surround- 
ing it, and therefore, as an élément of the plaintiff's déclaration, it is 
of a lower order than the formai allégations in the déclaration, and 
so the latter overrule whatever appears in the copy of the contract. 
The formai allégations set out a complète contract, and, if there is 
a variance, it cannot appear until the trial on the issue of fact. 

As to the remaining ground of demurrer to the ûrst count, Her- 
vey V. Moseley, 7 Gray, 479, in a suit to recover damages for the 
breach of a contract for services not deflned, and at a place not 
deflned, holds that such a contract is against public policy. In the 
case at bar the place of service is deflned, and the nature thereof is 
limited by the character of the business of the défendant corpora- 
tion. However, the suit at bar does not relate to the speciflc en- 
forcement of a contract, or to damages for its breach, but only to 
compensation for services already rendered under it. As the de- 
fendant is a mère business corporation, and exercises no public 
function, none of the objections raised by défendant touch any ques- 
tion of public policy of such a character as to prevent recovery for 
services actually rendered; nor are the objections to any want of 
definiteness or reasonableness of so radical a character as to pre- 
vent such recovery, if the contract declared on be shown on trial 
to be in fact that of the défendant corporation. Therefore, as the 
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suit is not for spécifie performance, or for damages for nonperform- 
ance, but only for compensation so far as tke contract bas in fact 
been executed, none of the objections taken by the défendant re- 
quire tbat they be furtlier investigated on this demurrer, whatever 
difQculties, if any, may be developed at a trial of the issue of fact. The 
demurrer to the flrst and second counts is overruled, and the counts 
are adjudged sufficient. 



NORTHERN PAC R. 00. et al. v. HBFI/IN. 

(Circuit Court of Appeals, Ninth Circuit. October 4, 1897.) 

No. 34T. 

1. Receivers op Coeporations — Liability fok Torts. 

A receiver o( a corporation, appointed in an action to foreclose a mort- 
gage, is not liable for a tort committed by the corporation prior to the 
receivership. 

2. Samb — Parties. 

In an action to recover damages for a tort committed by a corporation 
prior to the appointment of a receiver, the latter is not a proper party. 

In Error to the Circuit Court of the United States for the Western 
Division of the District of Washington. 

Crowley & Grosscup, for plaratifEs in error. 

Before EOSS and MOEEOW, Circuit Judges, and HAWLEY, Dis- 
trict Judge. 

ROSS, Circuit Judge. For the alleged négligence on the part of 
the Northern Pacific Eailroad Company in causing, or permitting to 
remain, an opening in one of its wharfs, through which, it is alleged, 
the défendant in error, who was plaintifE in the court below, fell, 
and was thereby seriously injured, he commenced this action in the 
court below against Thomas F. Oakes, Henry C. Payne, and Henry 
C. Eouse, as receivers of the railroad company mentioned. The 
complaint itself showed that the injury complained of occurred prior 
to the appointment of the receivers, and at the trial upon the original 
complaint and the answer thereto the défendants, at the conclusion 
of the plaintiff's évidence, moved the court to direct the jury to re- 
turn a verdict for the défendants. The court denied the motion, 
and entered an order "that the case be withdrawn from the con- 
sidération of this jury, for the reason that there is a defect of parties 
défendant, to which ruling of the court the plaintiff, by his attorneys, 
excepts, and his exception is allowed." To the action of the court 
below, in each respect stated, the défendants at the time excepted. 
Subsequently the plaintiff flled an amended complaint, in which the 
Northern Pacific Railroad Company was joined as défendant with 
the three receivers named, upon which amended complaint a sum- 
mons was issued, and served upon one A. Tingling, as agent of the 
company. A motion was made on behalf of the company, appear- 
ing specially and only for that purpose, to quash the service of sum- 
mons so made on the ground that Tingling was not, at the time of 
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such aervice, an agent of the company, and had not been at anj time 
since the beginning of the receivership; which motion tiie court de- 
nied, as it also did a motion made on behalf of the receivers to strike 
the amended complaint from the files. The case subsequently came 
to issue, and to trial before another jury, resulting in a verdict for 
the plaintiff for $5,000. After the verdict, Andrew F. Burleigh, who 
had sueceeded to the receivership, Avas substituted for and in the 
place of the former receivers, and thereupon judgment in favor of 
the plaintiff was rendered and entered upon the verdict against the 
Northern Pacific Eailroad Company and Andrew P. Burleigh, as 
receiver, for $5,000, with interest and costs, and with the direction 
that "said judgment as against said receiver to be paid by him only 
upon the further order of this court." The judgment expressly re- 
cites, what appeared from the complaint as well as the évidence in 
the case, that the cause of action sued on "arose prior to the appoint- 
ment of receivers for the Northern Pacific Eailroad Company." 
Those receivers were appointed, as this court judicially knows from 
its own records, in an action brought for the foreclosure of a mort- 
gage executed by the railroad company, the purpose of such appoint- 
ment being the conservation of the mortgaged property pending the 
foreclosure proceedings. The change in the personnel of the re- 
ceivership was of no conséquence. McNulta v. Lochridge, 141 U. S. 
327, 12 Sup. et. 11. Neither of the receivers was answerable for 
any injury resulting from any négligent act of omission or commis- 
sion on the part of the railroad company, arising prior to the com- 
mencement of the receivership. Even in respect to contracts en- 
tered into by the corporation prior to the receivership, the rule 
seems to be settled that receivers are not liable thereon unless they 
adopt or ratify such contract. Express Co. v. Railroad Co., 99 U. S. 
191; Railroad Co. v. Humphreys, 145 U. S. 82, 12 Sup. Ct. 787; United 
States Trust Cb. v. Wabash Ry. Co., 150 U. S. 287, 14 Sup. Ct. 86; Elec- 
tric Co. V. Whitney, 20 C. C. À. 674, 74 Fed. 664. A fortiori, a receiv- 
er is not liable for a tort committed by the corporation prior to his 
appointment; and, not being liable therefor, it necessarily results 
that the receivers in the présent case were not proper parties to the 
action brought by the défendant in error as plaintiff in the court be- 
low to recover damages for injuries alleged to hâve been sustained by 
him througî! the négligence of the Northern Pacific Railroad Com-, 
pany. Decker v. Gardner, 124 N. Y. 334, 26 N. E. 814; Finance Co. 
V. Charleston, 0. & C. R. Co., 46 Fed. 508. The original receivers 
were, therefore, entitled to a verdict upon the original trial, and the 
judgment against Receiver Burleigh for damages growing out of 
négligence of the railroad company arising prior to the beginning of 
the receivership is, for the same reason, erroneous. Judgment re- 
versed, and cause remanded for further proceedings not inconsistent 
with this opinion. 



6UBKE T. PIEBCB. 85 

BURKE et al. V. PIEBCB et àL 

(Circuit Court of Appeals, TMrd Circuit October 29, 1897.) 

No. 33. 

1. Landlord AMD Tenant— CovENANT to Repaie— MJEAstrEE of Damages. 

A lease contained a covenant by the lessee that upon the terminatlon 
thereof lie would deliver up certain paris of the property "in as good repalr 
as the same now are, or to pay to" the lessor "a sum sufficient to put said 
parts in such repair." In an action for damages for a breach, héld., that 
the landlord was entitled to a sum suflicient to make the repairs stipulated 
for, and that, if this could only be done by the use of new materials, 
no déduction should be allowed the tenant on that aecount, and that In 
such case the landlord would not be restvieted to the différence between 
the value of the property when received by the tenant and its value when 
surrendered. 

2, Bamb — Agbeembnt to Akbitbate. 

A lease contained a provision that if the parties could not, at the termina- 
tlon of the lease, agrée upon the condition of the proi)€rty, or the sum 
to be pald by the lessee under his covenant to surrender the promises in 
good repalr, or to pay a sufflcient sum to make repairs, they should sub- 
mlt the dispute to arbitrators, and be bound by their finding. In an action 
by the lessor for damages for a breach, keld, that this clause affiorded no 
défense, It never having been acted on by the parties. 
8. Evidbnce—Value— Original Cost. 

Evidence of the original cost of an article Is relevant upon the question 
of Its value at a subséquent perlod. 

In Error to the Circuit Court of the United States for the West- 
ern District of Pennsylvania. 

This was an action at law by Walter, Frank, and James B. Pierce 
against Stevenson Burke, James Corrigan, and Priée McKinney, trad- 
ing as Corrigan, McKinney & Company, to recover damages for 
breach of a covenant to repair, contained in a lease. In the circuit 
court a judgment was given for plaintiffs, and the défendants sued 
out this, writ of error. 

Samuel S. Mehard, for plaintiffs in error. 

A. M. Imbrie and Q. A. Gordon, for défendants in error. 

Before DALLAS, Circuit Judge, and BUTLER and KIEKPAT- 
RICK, District Judges. 

BUTLER, District Judge. The suit is for damages for breach of 
covenant to repair, in a lease, which rëads as follows: 

"The said parties of the second part covenant and agrée to keep the furnace, 
tools, machlnery and other property hereby demised and let, in good order and 
repair during the continuance of this lease, and at Its termination, whether by 
limitation of time or otherwlse, to deliver the same to said parties of the first 
part in as good order and repair as the same now are, ordinary wear and tear 
and accidents by flre, wlnd or llghtning excepted. The provisions of this clause 
as to ordinary vcear and tear shall not apply to the hearth, bosh, bottom lining 
or hot blasts of the furnace, but the said parties of the second part agrée to 
keep thèse parts of the furnace la good working repalr, and return the same to 
the parties of the first part at the termination of the lease, whether by limita- 
tion of time or otherwise, in as good repalr as the same now are, or to pay 
to said parties of the first part a sum sufflcient to put said parts in such repalr." 

The court charged substantially "that the measure of damages was 
the amount required to put the hearth, bosh, bottom lining and hot 
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blasts of the furnace in the state of repair stipulated in the leasej 
and that while, in ascertaining the damages for th.e breach., regard 
was to be ùad to tàe character and condition and state of repair of 
the designated parts as they existed at the date of the lease, yet if 
the agreed repairs could not be made without the use of new ma- 
terials no allowance was to be made to the défendants on aecount of 
new materialS) but the défendants were liable to the plaintififs for a 
sum sufficient to construct thèse déficient parts anew if the stipulated 
repairs could not otherwise be made"; and refused to charge as the 
défendants requested "that the measure of damages was the différ- 
ence between the value of such part or parts in the state in which 
they were when plaintiffs gave possession thereof to the défendants, 
and their value in the state in which they were when défendants sur- 
rendered possession thereof to the plaintiffs." 
The lease f urther provides as f ollows : 

"In case the parties hereto cannot agrée on the condition of the hearth, 
bosh, bottom, lining or hot blasts of the fumace at the termination of thèse 
présents, or cannot agrée on the amount, or sum to be paid by sald parties of 
the second part to said parties of the flrst part ta put the said parts of the 
fumace In repalr as above provided, such matters in dispute shall be referred 
to three arbitrators, one to be designated by each of the parties hereto, and the 
thlrd by the two so chosen as aforesald, and the finding of any two of such 
arbitrators shall be final and binding on the parties. In case either of the said 
parties neglects or refuses to appoint an arbitrator as above provided after 
receivlng five days' notice so to do from the other parties of their désire for 
the appointment of such arbltralors then the parties giving such notice may ap- 
point two arbitrators, and the two so chosen shall appoint the thlrd, and the 
finding of any two of the arbitrators so chosen shall be final and binding on 
the parties. In case the two arbitrators chosen as aforesald neglect or fall to 
agrée on a thlrd arbitrator within five days of their appointment, either of 
the parties hereto may pétition the président judge of the court of common 
pleas of Mercer county, Pa., to make such appointment, and the said judge Is 
hereby authorized to make such appointment, and the finding of a board of 
arbitrators so chosen, or any two of them, shaU be final and binding. The said 
arbitrators shall meet in Sharpsville, Pa., wlthin ten days of their appointment 
and shall make award in writing within 30 days of said meeting." 

As respects this latter provision the court charged as f ollows: 

"There was a clause in this conti'act looking towards arbitration, but it was 
not aeted upon, and at any rate it was a revocable provision; it did not pre- 
clude the parties from eomlng into the ordlnary courts of justice for the dé- 
termination of their rights." 

The défendants excepted to the charge, and assigned the matters 
involved, as well as the admission of the testimony of Mr. Pierce, 
received under exception, as errors. While the assignments are nu- 
merous they embrace no more than is stated above. 

The measure of damages for breach of similar covenants has been 
much discussed by text writers, and frequently considered by the 
courts. The gênerai rule established appears to be that the land- 
lord is entitled to a sum sufQcient to make the repairs stipulated for, 
and that where this can only be done by the use of new materials 
no déduction is allowed the tenant on that aecount. If he is thus re- 
quired to pay more than seems équitable, it results from the terms of 
his covenant, and he cannot therefore complain. If he had complied 
with thèse terms, he must hâve supplied the new materials at his 
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own cost, aad having failed to do this the landlord must be allowed 
the cost of doing what he should hâve donc. 3 Sedg. Dam. (8th 
Ed.) § 990; Watriss v. Bank, 130 Mass. 343; Cooke v. England, 27 
Md. 14. Where rebuilding is made necessary, not by usual wear and 
tear, but by some unexpected cause, sucb for instance, as fire, the 
courts seem to bave struggled to relieve the tenant from the literal 
terms of his covenaat to repair, as appears in Yates v. Dunster, 11 
Exch. 15, and some other cases; and thèse cases appear to hâve es- 
tablished an exception to the gênerai rule above stated. In the case 
before us the question is freer of difiSculty tlian in most instances 
where it has arisen. The covenant is unusually particular and conclu- 
sive in its terms, and spécifies clearly the measure of compensation for 
the tenant's failure. The landlord is not to hâve simply what might 
equal the value of the property at the time specifled, as the défend- 
ants contend he should accept, but a sum sufficient to restore the 
property. The tenant's duty is stated alternatively. He is to re- 
turn the property in as good condition as it was at the date specifled, 
or to pay a sum sufiScient to restore it to that condition. As he failed 
so to return it, and the property could only be restored to the re- 
quired condition by the use of new materials the cost of such ma- 
terials is necessarily covered by the language. 

The circuit court was right also in holding that the arbitration 
clause affords no défense to the action. Htimilton v. Insurance Co., 
137 U. S. 370 [11 Sup. et. 133]; Assurance Co. v. Hocking, 115 Pa. 
St. 407 [8 Atl. 589]. 

The testimony of Mr. Pierce was properly admitted. The original 
cost of the seal was a proper élément in estimating its value at the 
time in question, Such testimony is usually heard in considering such 
questions. 

The judgment is therefore afflrmed. 



UNITED STATES v. SWIGGETT. 

(Circuit Court of Appeals, Ninth Circuit. October 4, 1897.) 

No. 350. 

LocAi, Land Offices— Compensation of Receivbr— Allowancbs fob Of- 
fice Rent, Etc. 

Tlie sundry civil appropriation acts, wMeh carxy the expendltures of the 
local land offices, and which provide merely that the amounts approprlated 
are for salaries and for contingent expenses, without declaring that they 
are in fuU for thèse purposes, show no intent to diminish the compensatioia 
of the receiver by requirlng him to bear the expense of office rent; and 
where the secretary of the interior, in allotting to various land offices the sum 
appropriated, refuses to allow to a particular office any amount for rent. 
there is an Implied obligation on the part of the govemment to relmburse 
the register for moneys expended for necessary office rent. 78 Fed. 456, 
affirmed. 

Samb — Distribution bt Sbcketaet dp Intehiok. 

Under the terms of the sundry civil appropriation acts, which simply pro- 
vide a gross sum for contingent expenses of "the several land offices," it 
Is the duty of the secretary of the interior to mabe an equal distribution of 
83 F.— 7 
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the srnn among the several lajod ofllces; havlng regard, în the matter of 
rent, for those offices not accommodated In gOTemment buildings. 

In Error to the District Court of the United States for the District 
of Montana. 

The writ of error Is sued out by the United States, the défendant In the court 
below. Samuel A. Swiggett brought suit agalnst the United States to recover 
the sum of $609, money expended by him for the necessary rent of the land 
office of the United States in and for the Helena land district, Mont. The 
United States flled an answer denying, among other thtngs, that any money 
had been appropriated by the United States for the payment of the rent of said 
office. Evidence havlng been Introduced, the cause was submitted to the court, 
which made thé foUowlng flndlngs of facts: "First. That Samuel A. Swiggett 
Is a résident of Helena, state of Montana. Second. That he was appointed 
register of the United States land office for the Helena land district of Montana, 
in May, 1890, and served as such offlcer from the 3d day of July, 1890, to the 
Ist day of June, 1894. Thlrd. That during sald dates the said land office for 
the district of Helena, Montana, vs^as established by law at the clty of Helena. 
sald State, and that in order that the business pertalning to sald office should be 
properly conducted a place or office was requlred, that the same ahould be kept 
open during business hours, and that it was necessary that said office should 
be kept, not only for the transaction of the business pertalning to said office, 
but was also necessary as a place for the keeping of the books, records, papers, 
and files pertalning to said office, and the fumiture used thëreln, the property 
of the United States. Fom-th. That petitioner, in Company with tbe receiver 
of said land office, took charge of the rooms used as, and provided as, an office, 
and of tJie books, records, papers, Aies, and furnlture therein, and that they 
dld occupy said rooms in discharge of their respective dutles as register and 
receiver during the tlme they held sald offices, and that said records, boolis, 
files, and fumiture were kept in the same during tihat perlod. Flfth. That 
during the time said petitioner and receiver occupiez as an office said rooms 
the United States falled to pay any part of the rent for the same; that the 
petitioner during sald time paid on sald rent, for and ou behalf of the United 
States, to the end that sald land office might be malntalned, the sum of six 
hundred and nlnety-nlne dollars; that said expenditure was necessary in order 
that the said land office of said Helena land district, Montana, should be kept 
open, and the business of tiie United States pertalning to the sale of public 
lands in said district should be properly transacted; and that the sum so paid 
was a reasonable and proper sum for that purx>ose. Sixth. That tlie salary 
petitioner was to receive was to equal three thousand dollars per annum, pro- 
vided the salai-y and fées recelved for the dlsoharge of the duties of said office 
amounted to that sum; that the earnings of said office of register amounted to 
more than said sum, to wit, three thousand and two hundred dollars per aunum, 
and that said sum was paid into the treasury of the United States as requlred 
by law; that the United States paid to petitioner the said sum of three thousand 
dollars, but although petitioner presented his account for the sum so paid for 
rent as above stated to the proper offlcers of the United States, and demanded 
payment therefor, the United States falled and refused to pay the same." 
From thèse findings of facts the court fotmd, as a conclusion of law, "that there 
was an implied contract on the part of the United States to refund and pay to 
the petitioner the said sum of six hundred and ninety-nlne dollars; being 
the full amount of said rent for rooms for said United States land office paid 
by him, said petitioner." Judgment was accordlngly rendered in favor of the 
plaintifC for the sum of $699. There are only two assignments of errors, which 
are as foUows: "(1) The court erred in finding, as a conclusion of law, that 
there was an implied contract on the part of the United States to refund and 
pay to petitioner the sum of six hundred and ninety-nine dollars; being the 
amount of said rent for rooms for said United States land office paid by him, 
the jyetitioner. (2) The court erred in givlng petitioner judgment for the sum 
of six hundred and ninety-nine dollars agalnst the défendant, the United Statea." 

H. S. Foote, U. S. Atty., and Samuel Knight, Asst. U. S. Atty. 
Geo. M. Bourquin, for défendant in error. 
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Before ROSS and MOEROW, Circuit Judges, and HAWLEY, Dis- 
trict Judge. 

MOEROW, Circuit Judge, after stating thé case as above, delivered 
the following opinion: 

It is provided in section 2237 of tlie Revised Statutes that "every 
register and receiver s'hall be allowed an annual salary of flve hundred 
dollars." In section 2238 it is further provided tliat registers and re- 
ceivers, in addition to their salaries, shall be allowed certain fées and 
commissions on the business transacted in their respective land of- 
fices. Section 2240 provides that the compensation of registers and 
receivers, including salary, fées, and commissions, shall in no case 
exceed, in the aggregate, $3,000 a year each. It appears from the flnd- 
ings that the earnings of the register at Helena, Mont., for the period 
in question, were $8,200 per annum, and that this sum was paid into 
the treasury of the United States, as required by law; that the regis- 
ter was paid a compensation of |3,000 per annum, but was not reim- 
bursed the amount paid by him for the rent of rooms for the land office 
at that place during his term of office, from July 1, 1890, to May 30, 
1894. The défendant in error contends that a reasonable expenditure 
for office rent was authorized by law, and that its disallowance to him 
diminished his salary for officiai services to that extent below the 
maximum amount he was entitled to receive under the law. It is 
practically conceded, although not found as a fact by the court, that 
the reason why the register was not reimbursed for his expenditure for 
office rent was the lack of sufflcient appropriations by congress to pay 
the office rent for the several land offices in the United States for the 
period in question. Whether there is an implied contract on the part 
of the government to continue a specified salary, or reimburse a public 
officer for a necessary and reasonable expense incurred in connection 
with the duties of his office, dépends largely upon the method congress 
has adopted in providing for the salary or expenditures of the particu- 
lar office or service, and the circumstances of the particular case. In 
U. S. V. Fisher, 109 U. S. 143, 3 Sup. Ot. 154, the question was whether 
the chief justice of the territory of Wyoming was entitled to receive a 
salary at the rate of |3,000 per annum, as provided in section 1879 of 
the Revised Statutes, or at the rate of |2,600 per annum, as provided 
by the acts making appropriation for the législative, executive, and 
judicial expenses of the government. Thèse last-named acts provided 
that the appropriations were "in full compensation for the service" 
of the fiscal years to which they related. The suprême court held that 
the later act must prevail, and the earlier act, for the term covered by 
the appropriation acts, be considered as suspended. The claim for the 
higher salary was therefore rejected. In the case of U. S. v. Mitchell, 
109 U. S. 146, 3 Sup. Ot. 151, the question was whether an Indian in- 
terpréter, serving at an agency in Nebraska, was entitled to receive a 
salary at the rate of $400 per annûm, as fixed by the Revised Statutes, 
or a salary of $300, as provided by the Indian appropriation acts, 
where the appropriations were made specifically for the pay of seven 
interprétera in Nebraska at $300 per annum. The interpréter receipted 
for his salary at $300 per annum in full for the period in question. 
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The suprême court held that it was plainly the intention of congress, 
by the appropriation acts, to flx tke annual salary of the interpréter 
at $300, and tàe claim was disallowed. In the case of U. S. v. Lang- 
ston, 118 U. S. 389, 6 Sup. Ct. 1185, the court had under considération 
the effect of the omission f rom the consular and diplomatie appropria- 
tion acts of the provision that the salaries provided in thèse acts for 
the offlcers named should be "in full for the annual salaries thereof." 
The acts had reduced the salary of the minister to Hayti from |7,500 
to |5,000 per annum, and the question was whether, in view of the 
omitted provision, he was entitled to recover the différence in the 
court of claims. The suprême court held that there was nothing in 
the acts appropriating the lesser sum from which it might be inferred 
that congress intended to repeal the act flxing the salary of the minis- 
ter at |7,500, and this salary was accordingly allowed. Thèse cases, 
and others that might be cited, indicate that, where an appropriation 
is insufflcient to pay an offlcer of the government a previously âxed 
compensation, the terms of the appropriation (that is to say, whether 
the appropriation provides that the amount appropriated is in full 
compensation or not) may be considered, in ascertaining whether the 
government is liable for the original salary of the ofiQcer. The same 
rule would appear to be applicable to the question of liability of the 
government for the necessary and reasonable contingent expenses of 
an office. For many years prier to the period involved in this case, 
congress had appropriated varying sums of money to defray the ex- 
penses of the several land offices in the "United States; one gross sum 
being appropriated annually for the salaries of the registers and re- 
ceivers, and another for the contingent expenses of the offices, includ- 
ing clerk hire, rent, and other incidental expenses. In thèse appro- 
priations congress had recognized the rent of a land office (when the 
office was not in a fédéral building) as a legitimate expense of the gov- 
ernment. In the act making appropriations for sundry civil ex- 
penses of the government for the fiscal year ending June 30, 1891, and 
for other purposes, approved August 30, 1890 (26 Stat. 389), it is pro- 
vided, under the head of the "Collection of Revenue for Sales of Public 
Lands," as f ollows : 

"For salaries and commissions of registers of land-offlces and receivers of 
public moneys at district land-offlces, at not exceeding three thousand dollars 
each, five hundreâ and fifty thousand dollars, and for contingent expenses of 
land offices: For clerk-hire, rent and other incidental expenses of the several 
land-offlces, one hundred and seventy-flve thousand dollars." 

The appropriations for the years 1892, 1893, and 1894 are in pre- 
cisely the same terms, the only différence being in the amounts appro- 
priated. For 1892, for salaries and commissions of registers and 
receivers, |600,000, and for contingent expenses, |200,000, are appro- 
priated (26 Stat. 970); for 1893, for salaries and commissions of 
registers and receivers, $550,000, and for contingent expenses, $175,- 
000 (27 Stat. 368) ; and for 1894, foi- salaries and commissions of reg- 
isters and receivers, $520,000, and for contingent expenses, $150,000 
(27 Stat. 591). It will be observed that gross sums are appropriated 
to defray the salaries and commissions and certain contingent ex- 
penses in "the several land offices," but no metliod is indicated for 
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the distribution of the sums appropriated for contingent expenses. 
By section 2256 of the Revised Statutes, as amended, it appears that 
in 1891 there were 123 land oflQces in the United States, 14 of which 
were established in 1890 ; but there is no classification of thèse offices, 
either in the Eevised Statutes or the appropriation bills, by whlch 
it can be determlned what offices are entitled to be allowed for con- 
tingent expenses, or how much allowed to each. It is true that sec- 
tion 2255 of the Revised Statutes provides that the secretary of the 
interior is authorized to make a reasonable allowance for office rent 
for each Consolidated land office, but what offices are Consolidated 
land offices it would be difficult, and perhaps impossible, to déter- 
mine from the statutes ; and as it is not found as a fact that the land 
office at Helena, Mont, was a Consolidated land office, it may be 
assumed that it was not. But the fact, whatever it may be, is per- 
haps immaterial, since the appropriations now under considération 
were ail made subséquent to the enactment of the Eevised Statutes; 
and as they do not recognize the distinction of Consolidated land dis- 
tricts, in providing for the contingent expenses of the several land 
offices, it is to be inferred that the distinction was not intended to 
be continued by congress, and that the terms of the appropriation 
were to be followed in the distribution of the amount appropriated. 
That this was the view entertained by the secretary of the interior' 
appears from his action in the matter. In the reasons given by the 
court below for the conclusions it reached in the case, it is stated that 
it appeared from a letter of the secretary of the interior, in évidence 
in the case, that, when thèse appropriations hâve been insufficient to 
pay the rent of ail such offices, he has designated the offices of which 
the office rent should be paid, and, according to his sensé of justice, 
has designated that the office rent at places where the register and 
receiver was entitled to a salai-y of $3,000 per annum should not be 
paid. This action was clearly not in accordance with the require- 
ments of section 2255 of the Eevised Statutes, and we may therefore 
dismiss the further considération of that section as authority for the 
refusai of the secretary of the interior to malie a reasonable allow- 
ance out of the appropriations for the rent of the land office at Helena, 
Mont. But neither was it authorized by the tenns of the appropria- 
tion, which provided for the contingent expenses of the "several land 
offices," without référence to the compensation of the register and 
receiver derived from the volume of business transacted at such of- 
fices. It is plain that, had the secretary of the interior followed 
strictly the terms of the appropriation acts, he would hâve made an 
equal distribution of the amount appropriated for contingent ex- 
penses among the several land offices of the United States ; having re- 
gard, in the matter of rent, for those offices not accommodated in 
govemment buildings. But it is contended that the insufflciency 
of the appropriations made by congress to meet the requirements of 
the department in this respect imposed upon the secretary of the 
interior the necessity of exercising his discrétion in making some 
reasonable and équitable distribution of the fund appropriated, and 
when this discrétion has been exercised the liability of the govern- 
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ment for anj deficiency was at an end. It is undoubtedly the law 
that where congress intrusts a public offlcer with the expenditure 
of a sum of money for a designated purpose, without restriction or 
limitation as to détails, the exercise of the judgment and discrétion 
of such ofiQcer cannot be reviewed by the courts for the mère purpose 
of determining whether or not the authority was exercised in the 
most judicious manner, but it does not foUow that an expenditure 
by an of3cer under such authority limits the liability of the govern- 
ment under the law. The sundry civil appropriation acts, which 
carry the expenditures of the land offices, are not limited in tenus, 
as are the législative, executive, and'judicial, the diplomatie and con- 
sular, and the agricultural appropriation acts. In thèse last acts 
it is expressly provided that the appropriations are in full compen- 
sation for the services, purposes, and objects therein expressed, while 
in the sundry civil appropriation acts the appropriations are simply 
for the objects tlierein expressed, without any conditions whatever. 
Moreover, the insufTiciency of thèse acts is frequently supplied by 
what is called a "deliciency bill" ; and, as an example of such appro- 
priations, we ûnd the acts of March 3, 1891 (26 Stat. 878), and Decem- 
ber 21, 1893 (28 Stat. 18), each provided an appropriation of |25,- 
000 for the deficiency in the appropriation for clerk hire, rent, and 
•other incidental expenses of the several land offices for the years 
1891 and 1894. There is certainly nothing in the terms of thèse 
appropriation acts indicating a purpose on the part of congress to 
reduce the salaries of the registers of the district land offices, or to 
subject any of them to the expense of office rent during the period 
in question. The case of Bane v. U. S., 19 Ct. Cl. 644, is cited as being 
!U point in determining the liability of the government in this case. 
In that case the claim of the receiver of public moneys at Sait Lake 
City for rent of office had been transmitted to the court of claims by 
the secretary of the interior, under the provisions of the Bowman act 
(section 2, Act March 3, 1883; 22 Stat. 485); and the question was 
whether the claimant had a légal claim against the department of the 
interior for reimbursement of the money paid by him for that purpose. 
The court found that he had not, and so reported its findings to the 
department. In gênerai, the departments of the government are lim- 
ited, not only in their expenditures, but in their contracts, to the ap- 
propriations made to defray the expenses of the government for each 
fiscal year. Rev. St. §§ 3679, 3732. But as said by the court of 
claims in Semmes v. U. S., 26 Ot. Cl. 119, 130: 

"Thèse provisions undoubtedly apply to express contracts, and prohibit the 
making of such contracts except as therein provided. They hâve no application 
to that class of Implied contracts which arise from the acts of publie officers, 
In the performance of their duties, in earrying on the business of the govern- 
ment Intrusted to them by law In their respective sphères." 

It was accordingly held in that case that the postmaster gênerai, 
being authorized by law to establish post offices, may procure build- 
ings for them, and, while he cannot bind the government by an ex- 
press contract, his action will render it liable for a just compensation 
for rent. The liability in that case ran to the owner of the building, 
because he had not been paid by the postmaster gênerai ; but it is not 
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perceired that there is any différence in principle in such a case and 
where the rent bas been paid by an oflBcer of the government in tlie 
discharge of a necessary duty. There is, clearly, a wider range to the 
liability of the goyernment arising directly from the législation of 
congress than there is under the limited ageney of a department; 
and it is equally clear from this later case that the doctrine of Bane t. 
U. S., advising the interior department as to its liability, as an agent of 
the goTernment, under the appropriation act, does not, in the opinion 
of the court of daims, détermine the liability of the government under 
the law and the facts of a case like the one at bar. 

In U. S. V. Reed, 20 U. S. App. 595, 9 0. 0. A. 563, and 61 Fed. 414, 
the United States shipping commissioner at the port of New York had 
incurred expenses and made disbursements for various purposes con- 
nected with the administration of his office, including a sum for rent 
of oflGices. It appeared from the record in the case that the expendi- 
tures were necessary and reasonable and required, to enable the com- 
missioner to comply with the statutes and régulations relating to his 
officiai duties. The original act of June 7, 1872, which created the 
office, regulated its administration, and fixed the fées to be paid and 
the compensation to be received by the shipping commissioner, pro- 
Tided that erery commissioner should lease, rent, or procure, at his 
own cost, suita'ble premises for the transaction of business, and for 
the préservation of the books and other documents connected there- 
with. This act was amended by the act of June 26, 1884, which pro- 
vided that ail expenditures by shipping commissioners should be 
audited and adjusted in the treasury department, in the mode and 
manner provided for expenditures in the collection of customs, and 
that ail fées of shipping commissioners should be paid into the treas- 
ury of tîie United States, and should constitute a fund which should be 
used, under the direction of the secretary of the treasury, to pay the 
compensation of the commissioners and their clerks, and such other 
expenses as they might find necessary to insure the proper adminis- 
tration of their duties. Under the law as it thus stood, expenses of 
ttiis character in controversy were audited and paid by the treasury 
department; but the law was again amended by the act of June 19, 
1886, which provided that the secretary of the treasury should allow 
and pay the commissioners such compensation for their services as 
each would hâve received prior to the passage of the amendatory act ; 
also, such compensation to clerks of commissioners as would hâve 
been paid them had the amendatory act not passed. Pursuant to this 
amendment the claim of the shipping commissioner at New Yorlc for 
rent and other incidental expenses was disallowed, and he brought 
suit in the circuit court to recover the amount, where a judgment was 
rendered in favor of the plaintiff. The case was taken to the circuit 
court of appeals, where it was contended on behalf of the United 
States, among other things, that the amendment of 1886 repealed the 
provision of the act of 1884 as to expenditures by shipping commis- 
sioners, other than for clerks. The court held that this défense was 
without merit, and that where the statute which renders such ex- 
penditure a necessary incident to an office does not expressly, or by 
clear implication, provide that they shall be paid by the incumbent 
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of the office, out of Ms compensation, they are, under the authorities, 
a proper cliarge against the United States; citing the case of Andrews 
V. U. S., 2 Story, 202, Ped. Cas. No. 381; U. S. v. Flanders, 112 U. S. 
88, 92, 5 Sup. et. 67. The judgment of the circuit court was accord- 
ingly afflrmed, and the United States appealed to the suprême court, 
where the f urther défense was made that the secretary of the treasury 
had failed to allow the shipping commissioner any of his expenses for 
rent or otherwise, upon the ground that congress had failed to make 
any appropriation for that purpose. The court appears to hâve given 
no weight to this feature of the statutes, and, ref erring to the merits 
of the case, said: 

"The government's clalm that thé commissioner was to meet rent and ex- 
penses out of hls salary might resuit in the application of his entire salary to 
that purpose. We are not willing to eonstrue the statute so as to require so 
unreasonable a resuit." 

The decree of the circuit court of appeals was affirmed. U. S. v. 
Eeed, 167 U. S. 664, 17 Sup. Ct 919. That case appears to be directly 
in point, and virtually disposes of the question involved in the présent 
case. 

It appears from the findings that the land ofSce for the district of 
Helena, Mont, was established by law; that an oflflice at that place 
was required for the transaction of the business pertaining to the 
ofiSce; that it was also necessary as a place for the keeping of the 
books, records, papers, and files belonging to the office; and that the 
amount paid for the rent was reasonable and proper for that purpose. 
In view of thèse facts, and the gênerai character of the appropriations 
for the contingent expenses of the several land offices, and the lack 
of authority on the part of the secretary of the interior to withhold an 
allowance for the rent of the land office at Helena, the court is of opin- 
ion that an unplied contract did exist, on the part of the government, 
to reimburse the register the amount expended by him for that pur- 
pose. The judgment is affirmed. 



PORTER V. BLAIE. 

(Circuit Court, N. B. lowa. October 28, 1897.) 

CoNTEACTS— Action pos Breach— Plbading. 

A pétition alleged that plaintlff was engagea, In 1882, In promoting a 
proposed railroad enterprlse, and the défendant agreed with him to aid in 
furnishing means for construeting It; that in 1884 worlî ceased becàuse 
another company had acqulred and used a part of the proposed right of 
way; and that thereafter no work was done, and défendant ceased to con- 
tribute further. Plaintiff demanded an amount representing investments, 
loss of prospective profits, and his salary from the company. On demurrer, 
held, that the pétition failed to set forth a cause of action. 

This was an action at law by John Porter against John I. Blair 
to recover damages alleged to resuit from breach of contract. The 
case was heard on demurrer to the amended pétition. 

W. J. Moir, for plaintiff. 

Chas. A. Clark and G. E. Albrook, for défendant. 
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SHIEAS, District Judge. Prom the allégations In the pétition 
filed in this case it appears that, in 1882, the plaintiff, with othier par- 
ties, were engagea as promoters in locating and arranging for the con- 
strnction of a line of railway, now known as the Chicago, lowa & Da- 
kota Kaiiway, f rom its point of intersection with the line of the 
Cliicago & Northwestern Eailway Company, in Hardin county, lowa, 
and thence northwesterly, through Wright and Hancock counties, to 
Forest City, Winnebago county. Previous to August, 1882, a corpo- 
ration had been organized to further the undertaking. A 5 per cent, 
tax in aid thereof , amounting in the aggregate "to the sum of |25,000, 
had been voted by Eldora township, and donations to the amount of 
110,000 had been secured from private individuals, and other sub- 
scriptions or aid had been promised. In March, 1882, a contract 
was entered into between the railway company and the lowa Eailway 
& Construction Company, whereby the construction company agreed 
to construct the line from Eldora Junction to Forest City, and to fur- 
nish certain rolling stock to be used in the opération of the line, and 
as compensation therefor was to receive the lirst mortgage bonds of 
the railway company at the rate of $15,000 per mile of completed road, 
and a like amount of the capital stock of the company; and it is 
averred that the construction company entered upon the building of 
the line in June, 1882, in pursuance of the terms of said contract. 
It is further averred in the pétition that on August 8, 1882, plaintiff 
and défendant had an interview at Chicago, 111., at which time the situ- 
ation of alïairs with respect to the construction of the named line of 
railway was fully explained to the défendant, and that thereupon it 
was orally agreed between the parties that the défendant was to sub- 
scribe the sum of |25,000 to aid in building said line of road from El- 
dora Junction to the town of Eldora, for which said défendant was to 
receive in bonds of said Chicago, lowa & Dakota Eailway Company 
the sum of $37,500 and a like amount of the capital stock; that the 
plaintiff was to remain wifh the enterprise ùntil the road should be 
constructed to Forest City, and should cause the majority of the then 
outstanding stock, amounting to about 91 shares, to be assigned to 
plaintiff, in order that the control of affairs should be in plaintiff's 
hands, and upon this understanding the défendant stated he would as- 
sist in building the entire line of road to Forest City. It is further 
averred that after the completion of the line to Eldora,and the delivery 
of the stock and bonds to which défendant would then become entitled, 
the bonds of the company were to be sold at par, the said défendant 
agreeing to purchase a suflficient amount thereof, with such as could be 
otherwise sold, and with the subsidies and local aid, as would com- 
plète the road to Forest City, or to such other point as would afford a 
working division and reasonably profitable line of road, it being agreed 
that défendant should Share in ail profits, stocks, bonds, aids, and 
subsidies in the same ratio with plaintiff and others who should buy 
any of said bonds or otherwise put money into the undertaking. It 
further appears that it was the expectation of the parties that, in ex- 
tending the line from Alden to Forest City, use could be made of a 
partially constructed roadbed built by the lowa & Minnesota Eail- 
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ro^â Company; It is fiH?itlier averred that, in accordance with tbia 
undersÉanding, the plaintiff procured the transfer to him of a majority 
of the stock of the railway company; that the défendant advanced 
the money he had agreed to do for building the line f rom Eldora Junc- 
tipn to Eldora, and the line was constracted> and the bonds and stock 
to which défendant became entitled were delivered to him during De- 
cember, 1882; that in June, 1883, the building of the road from Eldo- 
ra to Alden was undertaken and completed in December, 1883, in aid 
of which the défendant paid the sum of $80,000. It is further 
averred that the plaintiff made every reasonable effort to carry ont 
said agreement, to the end that said road should be extended to Forest 
Oity without unnecessary delay, but that défendant failed and re- 
fused to perform his agreement on his part, and in conséquence there- 
of the Burlington, Cedar Rapids & Northern Railway Company en- 
tered upon and oecupied the right of way and graded roadbed be- 
tween Belmond and Forest City, and built a branch of its line through 
the territory, thereby rendering it impracticable for the Chicago, 
lowa & Dakota Railway Company to extend its line via Belmond to 
Forest City or elsewhere in that direction, so as to afford any rea- 
sonable profit or gain to said railway company, or to any of its pro- 
moters, stock or bond holders other than said défendant. It is then 
alleged that on the 7th day of July, 1884, the défendant wrote to the 
plaintiff that he was informed that the Burlington, Cedar Eapids & 
Northern Company had its road then built between Belmond and 
Forest City, and that it would be necessary to wait until it should be 
known what that company would do, and then seek some other l'oute 
for the extension of the Chicago, lowa & Dakota Railway; and it is 
averred that it bas been reasonably possible to extend said railway in 
a northwesterly direction through a région that would afford a rea- 
sonably profitable patronage, and that plaintiff and other s hâve fre- 
quently laid before défendant the feasibility and propriety of so ex- 
tending said Une, but the défendant has entirely failed and neglected 
to extend or assist in extending said line to Forest City or elsewhere, 
and hence the same has not been extended beyond Alden, in Hardin 
county. It is also averred that it was understood that plaintiiï was 
to give his time and attention to the business of said railway com- 
pany, to securing the right of way, procuring aid and subsidies, to 
attend to the letting of ail contracts for the construction and equip- 
ment of the road and other like work, and that his salary was to be 
the sum of $2,000 per annum. Based upon thèse facts, the plaintiff 
seeks damages against the défendant, there being three counts in the 
pétition, in the first of which it is averred that, in reliance upon de- 
fendant's promises, the plaintiff invested in the enterprise the sum 
of 115,000, which it is averred would hâve proven a profitable invest- 
ment if the défendant had performed his agreement, but is now prac- 
tically worthless, and therefore plaintiff asks judgment for the said 
sum of $15,000. In the second count it is averred that, if the road 
had been built from Alden to Forest City, the parties engaged there- 
in, through the beneflt of subsidies and sale of bonds, would hâve 
realized a large profit, of which there would hâve been coming to 
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plaintiff tlie sum of |15,000; and for the failure to realize tMa amount 
plaintifE asks damages in the sum of |10,000. In the third connt it 
is charged that the plaintifE's salary has not been paid in full up to 
the Ist day of August, 1894, but that since the Ist of August, 1884, 
there has accrued and remains unpaid the sum of |7,200. To this 
pétition, and the several counts thereof, the défendant interposes a 
demurrer to the effect that no cause of action in favor of plaintifE is 
shown to exist on the face of the pétition. 

From the allégations in the pétition contained it appears that in 
1882 the plaintifE and others, at Eldora, lowa, were engaged as pro- 
moters in starting the enterprise of building a railway Une north- 
westerly from Eldora Junction, and they succeeded in getting the 
défendant interested therein. During 1882 the Une was built from 
Eldora Junction to Eldora. In 1883 the line was extended to Alden, 
being completed to that place in December of that year. The fur- 
ther extension of the line in 1884 was not resumed, because it ap- 
pears that another company, the Burlington, Cedar Eapids & North- 
ern, had built a branch through the territory towards Forest City. 
There are no facts alleged in the pétition charging the défendant 
with any violation of contract during the years 1882 and 1883, and 
nothing to show that the défendant is responsible for the building of 
the branch line of the Burlington, Cedar Eapids & Northern Com- 
pany. On the contrary, it is expressly averred that it was the plain- 
tiff who was to give attention to the prospecting and locating said 
Une of railway, to procure aid and subsidies and the right of way, 
attend to the letting of ail con tracts for the construction of the road, 
and procure the necessary dépôt grounds. Therefore in any race of 
diligence in the way of locating a line of railway from Alden to Forest 
City the burden was upon the plaintiff, and, if the rival line won in 
the race, there is nothing to show that the fault was that of the de- 
fendant. The theory of the pétition seems to be that, when the ter- 
ritory towards Forest City was occupied by the building of the Bur- 
lington, Cedar Eapids & Northern branch, the défendant within a 
reasonable time should hâve extended the line of the Chicago, lowa 
& Dakota Eailway in a northwesterly direction, and that, having 
failed to do so, the défendant is responsible to the plaintifE for the 
supposed profits that would hâve accrued to the plaintiff had this 
been done. It is not averred that in 1884, or at any time thereafter, 
the plaintiff located a line in any direction, or secured aid or sub- 
sidies therefor, but the averment is that in April, May, and June, 
1884, the défendant failed to perform his promises and undertakings, 
and hence the road was not extended beyond Alden. The failure of 
which plaintiff complains was in not extending the road beyond Al- 
den, but it is not averred that there was a contract on part of the 
défendant to build any spécifie number of miles of road, nor in any 
direction, nor to advance any spécial amount of money in aid there 
of, and, in the absence of spécifie averments of facts, the gênerai al- 
légations of failure on part of the défendant to perform his promises 
and undertakings do not show a breach of contract on part of the 
défendant. In substance, ail that is charged is that the défendant 
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agreed to assist in building a line of raiiway -whicli was being en- 
gineered and promoted by the plaintifE and otliers, and which. it was 
proposed to build to Eldora, and thence to Forest City or some other 
point, and that tlie défendant did assist in ail tlie work that was 
undertaken in the years 1882 and 1883, expending about $105,000 
in so doing, but declined to invest any furtlier sum in 1884, because 
the proposed extension from Alden to Forest City was rendered in- 
expedient because anotker raiiway company bad occupied that ter- 
ritory. The theory of the plaintifE seems to be that the défendant, 
after assisting to build the road from Eldora Junction to Alden, was 
then bound to build the road, with or without assistance, in some 
direction northwesterly and to a length or distance that would make 
the entire Une, and ail investments made therein by the plaintifif and 
his associâtes, remunerative. It need hardly be said that, before a 
court and jury would be justifled in finding that such a contract had 
been entered into, the évidence would hâve to be full and satisfac- 
tory, and the averments of facts f ound in the pétition are not such as 
to show clearly that the défendant entered into such an undertaking. 
Undoubtedly the pleader in drawing the pétition has stated the facts 
as favorably for the plaintifE as is reasonably possible, and it is ap- 
parent that the défendant never obligated himself to build the road 
beyond Alden. Ail that is charged is that he agreed to assist the 
other parties in building from Eldora Junction, and he did assist in 
the enterprise as long as the other parties kept at the work; but the 
work ceased in December, 1883, and was not resumed in 1884, be- 
cause the rival raiiway company had occupied the territory to Forest 
City. It is averred in the pétition that in 1882, and before the de- 
fendant had become interested in the line, the raiiway company had 
contracted with the lowa Construction Company to buUd and equip 
the road to Forest City, and if a f ailure in this respect can be charged 
against any party it would seem to be the fault of the construction 
company. TJnder thèse circumstances, it must be held that the facts 
alleged in the pétition are not suflScient to show a légal liability on 
part of the défendant to make good to plaintifE any sums he may have 
invested in the enterprise, as is claimed in the first count of the pé- 
tition, or any supposed loss of profits, as is claimed in the second 
count. In the third count the damages claimed are based upon the 
alleged failure to pay plaintifE salary of $2,000 yearly from 1884 to 
1894, a period of 10 years, during which time it does not appear that 
any work was done in extending the road beyond Alden. The facts 
in this respect are not clearly stated, but it is certainly not directly 
charged that the défendant hired the plaintiiï as his agent at a salary 
of |2,000 per year, and the probable meaning of the facts averred is 
that, as the managing oificer of the raiiway company, the plaintifE's 
salary was to be the sum named, but it was to be paid by the com- 
pany, and not by the défendant, and under that construction of the 
pétition it is clear that no liability exists on part of the défendant to 
pay any amount as a salary to plaintiflE. The demurrer is therefore 
sustained to ail the counts of the pétition. 
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FOREST OIL CO. v. ERSKINB. SAIIE v. DAVIS. SAME y. REED. 
SAME V. OBAWFORD (three cases). 

(Circuit Court of Appeals, Tliird Circuit November 10, 1897.; 

Nos. 11-16. 

WlLIiB— LiPB ESTATE— RbMAINDBRS. 

A devise to testator's son by name, "and to hls cMdren," Md to give a 
life estate to the son, and an estate in remainder to bis children living at 
testator's death, whicb afterwards opened to let in after-lDorn children. Oil 
Co. V. Crawford, 23 G. C. A. 55, 77 Fed. 106, followed. 

In Error to fixe Circuit Court of the United States for the Western 
District of Pennsylvania. 

Thèse were actions of ejectment, brought by the Porest Oil Company 
against the several défendants, ail of whom claimed title under the 
will of William Crawford. The circuit court, upon an agreed state- 
ment of facts, directed verdicts for the défendants, and the plaintifl 
brought the cases hère on writ of error. 

E. W. Cummins, for plaintiff in error. 
J. H. Beal, for défendants in error. 

Before ACHESON and DALLAS, Circuit Judges, and KLBKPAT- 
RICK, DistrictJudge. 

DALLAS, Circuit Judge. Li each of thèse cases the question is the 
same as that which was decided by this court in Oil Co. v. Crawford, 
23 C. C. A. 55, 77 Fed. 106; but the right of the respective plaintiffs 
in the présent actions to hâve that question again adjudicated is 
unquestionable, although, of course, the learned judge of the court 
below rightly held that the décision to which we hâve referred had, 
for that court, settled the law. We, however, being at liberty to con- 
sider the matter anew, hâve carefully done so; but attentive re-ex- 
amination of the décisions of the suprême court of Pennsylvania bas 
conflrmed us in the opinion heretofore expressed as to their effect, and 
therefore, as we still think those décisions must upon the subject in 
hand be regarded as controlling, the judgment of the circuit court in 
each of the six cases designated at the head of this paper is afifirmed. 



FRENCH REPUBLIC et al. v. WORLD'S COLUMBIAN EXPOSITION.i 

(Circuit Court, N. D. Illinois, N. D. November 8, 1897.) 

. Bailmbnt — World's Faib. 

The management of a world's fair, to which ail nations are invited to 
send their choicest products, is charged with the duty of safeguarding the 
exhiblts of foreign nations and their citizens with the highest intelligence 
and protection compatible with the ephemeral character of the Fair buildings. 
This obligation cannot be avoided by the promulgation of régulations that 
précautions would be taken for the safe préservation ot ail exhiblts, but 

ï Reported by Louis Boisot, Jr., Esq., of the Chicago bar. 
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that the exposition company would not be liable for loss or damage, how- 
ever occurrlng. 

2. SAME— EXTEHT OF LiABILITT — NoTICE. 

The obligation to use such eare continues after the close of the Fair until 
the exhibitors bave had reasonable opportunity to remove their wares, and 
cannot be avolded by giving notice in advance denying liabillty for acci- 
dents. 
8. Samb — Négligence. 

When a large exposition building bas on its roof an extenslve wooden 
sldewalk, and arrangements are made so tbat such sidewalk can be at once 
thoroughly soalied wlth water upon any danger of lire, it Is négligence to 
allow such arrangements to be so neglected that the sidewalk cannot be 
soaked after the Fair has closed, but before the exhibitors hâve had a 
chance to remove thelr wares. 

4. SaME— COBPORATIONS. 

For such négligence, the local corporation which is charged wlth the duty 
of providing and preserving the physlcal side of the Fair, including the main- 
tenance of the buildings, Is responsible. 

This was an action at law by the French republic and others against 
the World's Columbian Exposition. 

William Burry, for plaintifïs. 
Walker & Eddy, for défendant. 

GEOSSOUP, District Judge. On the evening of the 8tt of Janu- 
ary, 1894, a little before 6 o'clock, a lire of incendiary origin broke out 
on the grounds occupied by the buildings of the World's Columbian 
Exposition. When the flre department reached the scène, the tire 
had already taken hold ôf the Agricultural Building, the Casino 
Building, and was threatening the Péristyle and the Music Hall. 
Ail of thèse buildings, except the Agricultural Building, ultimately 
succumbed. The exhibits installed by the plaintifls were still on the 
main floor of the Manufactures Building, a little ways north of thèse 
buming buildings. Immediately above them, on the main roof of the 
Manufactures Building, was a wooden walk, put there for promenad- 
ing purposes, that entirely encompassed the central portion of the 
building. Some time about 8 o'clock, the wind changing to the south, 
sparks and burning brands were carried f rom the burning buildings to 
the roof of the Manufactures Building, igniting thèse wooden walks. 
Burning planks and sticks from thèse fell down among the plaintifïs' 
exhibits, greatly damaging them, and immediately causing the injuries 
complained of. 

Nearly ail the buildings, including the Manufactures Building, put 
up by the défendant to house the exhibits of the World's Columbian 
Exposition, were constructed with framework of iron, and with inclos- 
ing walls of glass, and wood, covered by staff. They thus presented 
an appearance of great solidity, but were, in fact, easily open to an 
attack by flre at places where the staff had fallen off. They were, 
however, during the period of the Fair, kept in thoroughly good repair. 
Thorough attention to repairs, however, was not the only précaution 
taken by the management of the exposition to ward off the dangers of 
fire. A flre department of eight companies, six of which were organ- 
ized by the Exposition Company itself, was constantly upon the 
grounds. Babcock extinguishers were placed plentifully throughout 
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ail the buildings. Guards to the number of 1,200, were kept on con- 
stajxi watch. Nor was this ail. The fréquent displays of fireworks, 
witli tlieir attendant droppings of sparks and brands upon the adjacent 
buildings, and the possibility of flre in any building on the grounds, 
were a menace to everything not absolutely flreproof . In view of this, 
the Exposition Company had constructed in the Manufactures Building 
a standpipe leading to the wooden walk upon the roof, 264 feet from 
the ground, and connected with the water main under the floor. This 
pipe was kept full of water by means of Worthington pumps, the water 
at the top of the pipe having a constant pressure of about 60 pounds. 
By this arrangement there was kept constantly at hand, on a level with 
thèse wooden walks, a sufiûcient supply of water, under 60 pounds 
pressure, to keep them thoroughly soaked throughout any period of 
danger from fire. The device was eiïectively used whenever there 
were displays of fireworks, and was especially usefui on the occasion 
of the burning of the Cold-Storage Building, when flrebrands, almost 
as many and dangerous as on the evening of the 8th of January, were 
flying over the Exposition grounds. 

Under the statute granting the use of Jackson Park, the Exposition 
Company was compelled to surrender the control of the gi-ounds, 
except Ûxe inside of the buildings remaining, January 1, 1894. Ac- 
cordingly, on that date, the grounds were thrown open. Nearly ail 
the guards were withdrawn, and the six flre companies organized by 
the Exposition Company were disbanded, leaving only the city com- 
panies, the nearest of which was at the Sixty-Second street entrance, 
— more than one-half mile away from the group of buildings burned 
on the night of the 8th. Some Babcock fire extinguishers remained — 
perhaps 100 — in the Manufactures Building. The Worthington pumps 
had bœn dismantled, thereby leaving the standpipe which led to the 
top of the Manufactures Building without water. The staiï on the 
buildings was no longer kept in repair, and tramps and vagrants nest- 
ed within their walls. A fire, under thèse circumstances,— a fire 
widely extended,— was not only probable, but almost certain. The 
Manufactures Building was kept closed, and under guard, and would 
unquestionably, on the night of the 8th, hâve escaped ail daugers from 
its burning neighbors, if the wood walks on the roof of the building 
could hâve been protected by water soakings. The building suffered 
at no other point. The damage was caused solely by sparks and ûre- 
brands falling upon thèse wooden walks. The fire companies at hand 
did ail, probably, that reasonable flremen, under the excitement of the 
contest, could bave done to extinguish the fiâmes, once they were 
started. The companies had abundant work with the other buildings, 
and even when they turned to the walks on the Manufactures Build- 
ing had great difticulty in reaching their high altitude. Indeed, be- 
f ore they could effectually reach them, the walks had so far burned that 
the damage from the droppings was already caused. One thing alone 
could and would hâve saved the French exhibits, namely, the soaking 
of thèse walks with water, by means of the standpipe, from the mo- 
ment the fire broke out in the other buildings. Had water stood in 
this pipe, under the pressure furnished by the Worthington pumps, 
or even under such pressure as could bave been imparted by a flre 
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engine, the présence of two or three guards on the rool, distributing 
the water over tlie walks, would hâve prevented the ignition, and 
thus totally prevented the injury to the French exhlMts. The fail- 
Tire of the défendant to keep up the previous précaution in this re- 
spect — a précaution carefully observed throughout the lifetime of 
the Pair — was the immédiate cause of the plaintiffs' injuries. 

What was the duty of the management of the Exposition in this re- 
spect? The président of the United States had invited the nations 
of the earth to take part in commemorating the discovery of America 
by bringing such exhibits to the Exposition as would fitly and fully 
illustrate their resources, their industries, and their progress in in- 
telligence and civilization. Subsequently, the director gênerai pro- 
mulgated certain gênerai régulations, in which it was announced that 
the Exposition would take précautions for the saie préservation of 
ail objects in the Exposition, but would in no way be responsible for 
damage or loss of any kind, by accident or other cause, however origi- 
nating. The chief of the department of foreign affairs, in connection 
with the director gênerai, also issued a circular directed to foreign 
exhibitors, in which a like exemption from liability for loss was stat- 
ed, but accompanied with a note announcing that a thoroughly 
equipped flre department would protect the buildings and the ex- 
hibits, and a large police force would maintain order. 

The flrst question is, what effect is to be given to thèse immunity 
clauses? Were the Exposition a common carrier or a warehouse- 
man, such an effort to exempt itself from liability would not, under 
the best line of adjudications, be extended to injuries resulting from 
rts own positive négligence. Public policy forbids giving effect to 
stipulations against liability for injuries resulting from want of or- 
dinary care. Cooley, Torts, § 685, and cases cited in note. The law 
will not permit a party to obtain pardon or immunity, even by con- 
tract, anterior to the doing of the culpable act. A policy so emascu- 
lated would deliberately encourage recklessness. The légal relation- 
ship between the Exposition and its exhibitors is not, of course, that 
of common carrier or warehouseman. No légal relationship, hitherto 
judicially deflned, exactly applies to the parties now before the court. 
The proffer and acceptance of the exhibits constitute, unquestionably, 
some character of bailment ; but the rules relating to bailments, such 
as the varying dègrees of care required of bailees for hire, bailees for 
accommodation of bailor, and bailees for mutual advantage, do not, 
satisfactorily to one's sensé of the fitness of things, exactly point out 
the law applicable to the case under considération. The relation is 
in many respects différent in character, and in the just expectations 
entertained by mankind, from the ordinary private transactions that 
constitute the usual bailment. The Exposition was itself no ordinary 
event. It was intended to bring together the nations of the earth, 
that they might set forth, within a space compassable by ordinary 
human understanding, ail that the industry, the fertility, and the 
genius of thé globe has produced. It was a minature re-enactment, 
in a single park, of ail the best things doing around the girdle of the 
earth. It was the summing up in panorama of the history of man- 
kind in every fleld of useful endeavor up to the présent time. It was 
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intended to bring into one collection tlie best things ever conceived 
by the mind, and the best things ever made by the hands of man. 
The exhibits were expected to be the prime choice of every exhibitor's 
product. They represented the best he could do. Many of them were 
unique, and could, by no effort, be replaced. Their loss would, in 
many instances, be a calamity, not only to the owner, but to com- 
manding interests of the world at large. The exhibits of the French 
republic were especially unique. This republic, in aid of the useful 
arts, conducts governmental factories, in which are made, at no con- 
sidération of time or cost, examples of some of the flnest tapestriea, 
vases, and other things that minister to the wants of civilization. 
Thèse factories are, in fact, national schools, in which the French 
artist and artisan finds the means both of instruction and encourage- 
ment. The products brought f orth are each a text-book, — a text-book 
of which but one copy is extant Their loss is irréparable; for it is 
the loss, not so much of a mère manufactured article as of the text 
and equipment wherewith the republic teaches her people how to 
reach fine results in a high and useful fleld. It is manifest that of 
the custodian of such a collection much is expected, and rightly ex- 
pected. Nothing short of exhaustive carefulness, ail the circumstan- 
ces considered, can fully meet the moral and légal obligations im- 
posed. The widest character of public policy — the progressive inter- 
ests of mankind — re-enforces the rightfulness of this view. Thèse 
expositions are not merely the world's play grounds or amusement 
parks. They are schools. They touch deeply the sensibUities of every 
people who corne withta their influence, and are among the powerful 
factors that give direction to national and individual character and 
civilization. As long as m en and women learn more by example than 
by precept, the atmosphère of better living is chiefly striven for by 
those who hâve felt and seen what better living is. An exhibition 
of the world's best things brings this higher atmosphère into every 
life it touches. They are not only a distinct civilizing force among 
the people where held; they are equally potent and useful as a force 
making for peace and good understanding between the peoples of the 
earth. In every aspect seen, they merit public and national encour- 
agement, and chiefly that encouragement that arises from confidence 
that their management will be held to strict accountability for any 
omission that brings insecurity either to the persons or exhibits in 
attendance. If exhibitions of this character bear a tithe of the good 
fruits that the common consent of mankind now attributes to them, 
the agencies in control should be so hedged around by salutary re- 
strictions and responsibilities as would properly insure to the ex- 
hibitors, individual or national, security against loss. The good faith 
of the nation within which such an exhibition is held cannot be ful- 
fllled under conditions less imperative. I hold, therefore, as the law 
of this case, that the management of the Exposition was under légal 
obligations to safeguard, by the highest intelligence and protection 
compatible with the ephemeral character of the buildings, the ex- 
hibits of the plaintiffs, the French republic and the French citizens, 
and that such obligation is not escaped by the exempting clauses con- 
tained in the régulations promulgated by the director gênerai. 
83 F.— 8 
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The next inquiry is, was suchi diligence oTaserved in the particular 
matter causing th.e injuries? Was the Exposition bound to maintain 
on the 8th of January the practical fireprooflng of the wooden walks, 
so efCectually maintained during the Fair? It must be borne in mind 
tliat the arrangement to soak thèse walics was not so much in the na- 
ture of flre-extinguishing as of fire-prooflng. Facilities for extin- 
guishing the flre ass.ume that ignition will talte place; facilities for 
fireprooflng look towards the prévention of ignition altogether. The 
first is a cure; the second is a prévention. In this, as in other rég- 
ulations, a spray of prévention is worth a flood of cure. The removal 
of the Worthington pumps without the substitution of a flre engine, 
or some équivalent, whereby water was obtainable on the roof of the 
Manufactures Building the moment any spark or firebrand was lia- 
ble to fall upon the wooden walks was, in eflect, the taking away f rom 
this building of its fireprooflng. It uncovered the building to an at- 
tack of flre, as effectually as would the removal of iron sheeting, had 
the wooden walks been previously flreproof ed by means of such sheet- 
ing. With water présent under pressure at the roof Une, thèse walks 
were as uninflammable as steel; without such water, they were as 
inflammable as kindling wood. Had the water pressure been re- 
moved during the period of the Fair, and a flre, such as the one in 
question ensued, the liability could not, I think, be disputed. If, 
after the Fair, and uutil the occasion of this flre, the liability of the 
Exposition to thèse plaintiffs continued as bef ore, the case is still more 
pressing; for after the Fair the dangers were, by the circumstances 
I hâve recited, greatly increased. 

This brings me to the next question : Did the duty of flreproofing 
this building, as a protection to thèse plaintiffs, continue to the 8th 
of January, 1894 ? The answer to this question résides in the eff ect 
to be given to two sets of facts submitted in the évidence. The rules 
and régulations promulgated by the director gênerai and the custom 
oÊûcers mgide it the duty of foreign exhibitors to deliver the original 
cases, upon the unpacking of their exhibits for installation, properly 
marked by sériai numbers, to a bonded warehouse of the Exposition, 
with the view of repacking such exhibits, at the close of the Exposi- 
tion, in their original cases. A bonded warehouse within the in- 
closure of the park was provided by the Exposition Company for that 
purpose, a|id the plaintiffs, along with other exhibitors, delivered to 
this warehouse the empty cases, taking receipts therefor. There is 
no doubt that at the close of the Fair there was considérable confusion 
in this warehouse, and that the plaintiffs were much delayed in re- 
ceiving their boxes. Indeed, it is perfectly cléar that many boxes 
were never returned, and that the Prench wares, some of which were 
injured in the fire, were packed in boxes especially built by carpen- 
ters hired for that purpose. The records of the custodian in charge 
of the warehouse indicate that no boxes were delivered to the Prench 
exhibitors after the 16th of December. But testimony, which I 
am compelled to believe, shows that as late as January the Prench 
exhibitors were still engaged in repacking in new cases made espe- 
cially for that purpose. I am satisfied that through some miscar- 
riage of this feature of the Exposition's arrangement, the plaintiffs 
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were so delayed that, ail other things being at hand, they could not 
àave been oS. before, or at least many days before, the Ist of January. 
But ail other things were not at hand- The évidence is indisputable 
that, even had the cases been provided, and the exhibits packed, there 
were not cars enough fumished by the transportation companies to 
carry off thèse exhibits before the are. Day after day individual ex- 
hibitors, in their desperation, stole cars that had been intended for 
others. The week ending January 6, 1894, witnessed the forwarding 
of 325 car loads from the Exposition grounds; almost as many as 
left the grounds during any week previously. The week ending Jan- 
uary 20th — 12 days after the are — witnessed the forwarding from the 
grounds of 402 car loads of exhibits; the largest exodus, with one ex- 
ception, during the whole period after the close of the Fair. Indeed, as 
late as February 17th 131 car loads went out in a single week. When 
one recalls the condition of things, after January Ist, in the park, — its 
openness to the public, the ^ithdrawal of the guards, the inability to 
heat the buildings, the frequency of fires, and the complète with- 
drawal of public interest, — this procession of cars, extending almost 
to the opening of spring, attests beyond dispute the inability of the 
exhibitors to get their goods out earlier. They were compelled to 
remain simply because they could not get away. The Exposition 
Company it is true, was under no obligation, either of law or of con- 
tract, to f urnish cars. But it still had control of the buUdings, and 
was, in virtue of that fact, yet in custody of the exhibits. The obliga- 
tion to safeguard the exhibitors did not neeessarily end the day the 
Fair closed. The obligation unquestionably continued untU the ex- 
hibitors could reasonably withdraw their goods. An ordinary ware- 
houseman cannot end his duty or escape liability for affirmative négli- 
gence simply by giving notice to the owner to withdraw his goods, even 
though the owner hâve power to comply with the notice. As long as 
the goods remain, within at least reasonable limits the obligation to 
préserve continues. The agencies of a great national exposition, exe- 
cuting the good faith of a nation towards those who hâve placed their 
possessions within their custody, is under a no less strenuous obliga- 
tion. Private justice and public faith both forbid, at least within rea- 
sonable limits, the withdrawal of protection so long as the exhibitors 
are helpless from any cause not of their own création. 

I hold that the Exposition was under légal obligation to maintain 
some arrangement by which the wooden walks at the top of the Man- 
ufactures Building would be effectually flreproofed until thèse plain- 
tifïs, under ail the circumstances of the situation, had had a reason- 
able time to take out their exhibits. I hold also, that in the con- 
ditions relating to the boxing of the exhibits, and their transpor- 
tation from the grounds, the plaintiffs had had, before the 8th of Jan- 
uary, when the are occurred, no reasonable opportunity to withdraw 
their exhibits. It follows from ail thèse facts that the management 
of the Exposition was guilty of négligence in permitting, during the 
period in which the flre occurred, the fireproofing arrangements to 
lapse, and that this négligence is the immédiate cause of the injury 
from which the plaintiffs hâve suffered. 
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One question alone remains: Is the défendant, the Hlinois corpo- 
ration, the particular branch or agency of the Exposition upon which 
thait duty was ckarged? There has been mucli différence of opinion 
respecting th.e relation borne respectively by the government, by the 
national commission, and by the local corporation to the affairs of the 
Exposition. I think there is, however, throughout the diversity of 
opinion upon the gênerai question, this agreement of vlews : that the 
local corporation was under duty to provide and maintain the physical 
side of the Exposition, including the préparation of the grounds, the 
érection of the buildings, their maintenance, protection, etc. Wheth- 
er the government, as a nation, inaugurated and controlled the Expo- 
sition, the local corporation being merely its arm to carry out the en- 
terprise, or whether the local corporation was an independent en- 
tity, accepting aid from and co-working with the government and its 
commission, is, in its bearing upon the question under discussion, a 
matter of indifférence. In either view, the local corporation was un- 
der direct obligation to safely house the exhibits during the period of 
the Exposition, and for such time thereafter as was reasonably re- 
quired for their removal. Its failure to perform this duty in the re- 
spect pointed out créâtes a direct légal liability to the exhibitors_ in- 
jured. On the whole case, there must be a finding for the plaintiffs. 



GODKIN V. MONAHAN. 
(Circuit Court of Appeals, Seventii arcuit. November 8, 1897.) 

No. 448. 

1. Pabol Evidence to Vakt Wbiting. 

Whenever a written contract purports on Its face to be a mémorial of the 
transaction to wMcli it relates, it aupersedes ail prior negotiations and 
agreements, and oral testimony wlll not be admitted of prior or con- 
temporaneous promises on a subject so elearly eonnected with the prin- 
cipal transaction as to be a part and parcel of it, wlthout the adjustment 
of which the parties cannot be considered as having flnished tiheir negotia- 
tions and flnally concluded a contract. 

&, Samb. 

Where the language of an Instrument has a settled légal construction, 
paroi évidence is not permissible to contradict that construction. 

8. CONTEACTS— CONSTBUCTION. 

An engagement to perform an act Involves an undertaliing to secure the 
means necessary to the accomplishment of the object 

4. Parol Evidence— Logginq Contkact. 

An agreement to fell timber, and to skid, haul, deliver, and bank It at 
a certain river, necessarily involves an agreement by the same party to 
obtain a place on which to banlc it; and paroi évidence is not admissible 
to show a prior agreement that the opposite party was to obtain a place for 
banliing. 

5. LOGGING CONTRACTS — CONSTRUCTIONv 

tinder a contract to deliver and bank legs by a specifled date, "provided 
the logging season permit," the measure of the contractor's duty is not that 
of ordinary care and diligence, but his obligation Is absolute, except as af- 
fected by the nature of the season. 

6. Same— AcoBPTANCB oi> Dblivbry— Question for Jukt. 

Where there is a breach of a contract to haul and deliver logs by a 
specifled date at a specifled place, but the contracter dellvers them at a 
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later date and at another place, where the other party accepta them, and 
takes from the contracter the cost of running them to the agreed place 
of delivery, it is proper to submit to the jury the question whether this 
constitutes a récognition of the contract as in force, and an axweptance of 
delivery. 

In Error to the Circuit Court of the United States for the East- 
ern District of Wisconsin. 

This action was brought by John F. Monahan, the défendant in error, to re- 
cover of John Grodkin, the plaintiff in error, the contract priée for cuttlng and 
hiauling certain logs under a written contract dated October 11, 1S92. By this 
contract, Monahan agreed to eut and deliver In the Wisconsin river ail the 
Norway and white pine timber suitable for saw logs standing and lylng on the 
N. % of section 31 in townslùp 42 N., range 11 E.; to eut and sldd ail dovro 
and lylng timber before felling the standing timber; to eut ail of such timber 
on or before January 1, 1893; and to hâve ail logs banked on the Twin river 
In tovimship 41, range 10 E., on or before the 20th day of Mareh, 1893, provided 
the logging season permltted. Plaintiff in error agreed to pay for that service 
a certain proportion when 1,000,000 feet were skidded, a certain other propor- 
tion when the full amount was skidded, a certain further proportion when 
1,000,000 feet were banked on the Twin river, a certain further proportion 
when the full amount was so banked, and the balance vs^en the whole amount 
was run in the Wisconsin river. The answer charged that Monahan negll- 
gently falled to commence work under the contract until late In the season, 
or to employ sufficient force of men and teams to perform the work within the 
prescribed time; that the logs were not eut or skidded until January 17, 1893, 
and were not hauled until late In the season, and long after there was sufficient 
snow and cold weather to make the roads; that he delayed the commencement 
of the work of haullng for several weeks after he might hâve so done; that 
by reasonable diligence ail of the logs could hâve been hauled and banked prior 
to Mareh 20, 1893, the date named in the contract; tliat the season was in 
every way suitable and favorable for logging opérations; and that, by reason 
of such failure in duty, about one-third of the eut was not skidded on the 
lands or hauled or banked until the next ensuing logging season, but was left 
in the woods, and. In conséquence, became worm-eaten, sap-stained, and dam- 
aged, and depreciated in value. 

At the trial it was diselosed that the contract was not performed according 
to Its terms; that Monahan dld not complète the felling of the timber until 
January 6, 1898; ttiat he began opérations on the land under the contract 
Immediately after élection day, in November, 1893, and some two or three 
weeks thereafter instituted inquiries touching a banking place on the Twin 
river, and found that ail the avallable land for that purpose had been secured 
by ofiiers. He thereupon sent a messenger to Godkln, who reslded in the state 
of Michigan, notifylng hlm of failure to procure a banking place for the logs 
on Twin river, and recelved by mail a letter from Godkm to the foUowmg 
effect: 

"November 27th, 1892. Mr. Alexander Roberts has just returned, and in- 
formed me that you say you cannot get banking ground on Twin river. 
In town 41, 10 E., which seems absurd, as you sald you would not take the 
contract if you dld not get the banking ground on Twin river, and that you 
would see about it at once. Now, I hâve no objection to your putting them 
In the Wisconsin river below [above?] where the Twin river emptles in, as 
cheap as you can, but I do object to your doing anythlng that will interfère wlth 
the logs belng delivered in the boom as early as if put in as the contract calls 
for." 

Godkln visited the camp about the 9th day of December, and told Monahan 
he must get a landing wherever he could. Between that time and the Ist of 
January, Monahan hunted a landing place daily, and finally obtained one on 
the Wisconsin river, nine miles above the mouth of the Twin river. A road 
was already in existence from thèse lands to, or nearly to, the Twin river, at 
a point 2% miles from its mouth; but. In order to get to the Wisconsin river, 
Monahan was obliged to construct a road a mile and a haJf or two miles In 
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length, and to bridge a creek, and oecupled 14 days In so dolng. The haul by 
ttiis road was a half mile longer than that to tlie Twin river, and more dlfflcult, 
Su<ih of the legs as were banlied on tlie Wisconsin river in the season of 1893 
vsrere so hauled and banked betveeen January lôth and April 3d. 511,828 feet 
of legs vrere left over in the Woods, and were not hauled and banlied at tlie 
landing place until the next season. 

There was contention at the trial with respect to the character of the season 
and the damage to logs which remained unhauled. Thèse logs were hauled 
the next season by Monahan. and were run down the Wisconsin river by God- 
kin, Monahan paying the cost of running them to the mouth of the Twin river, 
but thèse logs were hauled by Monahan wlthout the previous consent of Godkin. 
At the trial, under the objection and subject to the exception oE Godkin, paroi 
évidence was admited to prove that prior to the contract it was verbally agreed 
between the parties that Godkin should procure banking privilège on the Twin 
river. The plaintifC in error requested the court to charge in efCect (1) that 
Monahan, If he had failed to exercise reasonable diligence to haul the logs dur- 
Ing the season of 1892-93, could not recover any sum whatever for hauling 
the 511,000 feet of logs left over that season, and hauled the next season; (2) 
that the jury should disregard aU paroi teetlmony In respect to any agreement 
on the part of Godkin made prior to the exécution of the wriitten contract to 
fumish a banking ground; (3) that, by the terms of the written contract, Mona- 
han was required to f urnish sueh banking ground. Thèse instructions were 
refused, and exceptions to such refusais duly preserved. The court submit- 
ted to the jury to flnd which party agreed to fumish the banking ground, and 
charged: (1) That if Godkin had so agreed, and had failed to provide it, Mona- 
han was excused for any time reasonably oecupled by him In looking up the 
banking ground, and in cutting his road to it, and was also entitled to crédit 
for addltional time or difflculties encountered in the way of running the road 
from the logging place to the bank,— to which charge an exception was reserved. 
(2) That, if Monahan agreed to fumish the banking ground, it was his duty 
to proceed at once to aseertain if he could hâve the banking ground on the 
Twin river, and, If that could not be obtained, he should proceed at once to find 
an available place, and make every effort in his power to make roads to that 
new place, and make ail the provisions necessary to be made in view of the 
new location of the banking place, and. If he therein failed, he was négligent, 
and would be chargeable wlth the delay, if any, thereby oceasioned. But also 
charged: (3) "And aside from that, gentlemen, I am satisfled that the cliange 
is not materlal to your considération, and the simple fact that the logs were 
banked on the Wisconsin river instead of the Twin river, Godkin consenting 
thereto upon the condition that it should make no more delay, would not of 
Itself be breach of the contract, which would defeat a recovery by the plain- 
tiff, although it would be, as I hâve explained to you, taken into considération 
for the purpose of determinlng whether or not platntiff had exercised the dili- 
gence which he ^ould exercise in the performance of the contract as so amend- 
ed." To this part of the charge exception was duly reserved. (4) "The plain- 
tifC assumed to exercise under the terms of the contract, and was required to 
use, such reasonable and proper diligence as a man of ordinary character and 
prudence would use in his own affairs. He would, in starting out on the work, 
be required and expected to make such provision as to the number of teams 
and the number of men and diligence of pushing the work as would ordinarily 
be required in ordinary seasons in that regard." To this instruction the proper 
objection and exception were reserved. A verdict was returned for the plain- 
tiiï below, and a writ of error is sued out to revlew the judgment entered on 
such verdict. 

James G. Flanders and Jolm Barnes, for plaintifE in error. 
Charles W. Felker and George Hilton, for défendant in error. 

Before WOODS, JENKINS, and SHOWALTEE, Circuit Judges. 

JENKINS, Circuit Judge (after stating the facts). We hâve on 
several occasions spoken to the rule that excludes paroi évidence of 
verbal negotiations to contradict or vary the terms of a subséquent 
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written contract. In Union Stock- Yards & Transit Ce. v. Western 
Land & Cattle Co., 18 U. S. App. 438-453, 7 C. G. A. 660, and 59 Fed. 
49, we declared the principle that the written agreement speaks, con- 
clusively, the conclusion to wliich the parties to it hâve arrived, and aD 
prior negotiatioûs are merged in it, and that, where the language of an 
instrument has a settled légal construction, paroi évidence is not ad- 
missible to contradict that construction. That ruling was approved 
and reasserted in Gorrell v. Insurance Co., 24 U. S. App. 188, 11 C. 
C. A, 240, and 63 Fed. 371; Union Nat. Bank of Oshkosh v. German 
Ins. Co. of Freeport, 34 U. S. App. 397, 18 C. 0. A. 203, and 71 Fed. 
473; Lumber Co. v. Comstock, 34 U. S. App. 414, 18 G. C. A. 207, 
and 71 Fed. 477. In the Comstock Case, following and approving the 
décisions in Thomas v. Scutt, 127 N. Y. 133, 27 N. E. 961, and Naum- 
berg^ V. Young, 44 N. J. Law, 331, we further held that, "whenever 
the contract purports on its face to be a mémorial of the transaction, 
it supersedes ail prior negotiations and agreements, and ♦ * • 
oral testimony wUl not be admitted of prior or contemporaneous prom- 
ises on a subject so clearly connected with the principal transaction 
with respect to which the parties are contending as to be part and 
parcel of the transaction itself, without the adjustment of which the 
parties cannot be considered as having finished their negotiations 
and flnally concluded a contract." We recognize the rule that paroi 
évidence may be received of the existence of an independent oral 
agreement not inconsistent with the stipulations of the written con- 
tract in respect to which the writing does not speak, but not to vary, 
qualify, or contradict, add to, or subtract from, the absolute terms 
of the written contract. The collatéral agreement which may be 
proven by paroi évidence must relate to a subject distinct from that 
to which the written contract applies. We believe thèse principles 
to be fully in accord with the rulings of the ultimate tribunal. Specht 
V. Howard, 16 Wall. 564; Forsyth v. Kimball, 91 U, S. 291; Brown 
V. Spofford, 95 U. S. 474; Insurance Co. v. Mowry, 96 U. S. 544; 
Thompson v. Insurance Co., 104 U. S. 252, 259; Bast v. Bank, 101 
U. S. 93, 96; Martin v. Cole, 104 U. S. 30, 38; Eichardson v. Hard- 
wick, 106 U. S. 252, 1 Sup. Ct. 213; Burnes v. Scott, 117 U. S. 582, 
585, 6 Sup. Ct. 863;. Falk v. Moebs, 127 U. S. 597, 8 Sup. Ct. 1319; 
De Witt V. Berry, 134 U. S. 306, 10 Sup. Gt. 536; Seitz v. Machine Co., 
141 U. S. 510, 12 Sup. Ct. 46; Van Winkle v. Crowell, 146 U. S. 42, 
13 Sup. Ct. 18; McAleer v. U. S., 150 U. S. 424, 14 Sup. Ct. 160; Har- 
rison v. Fortlage, 161 U. S. 57, 63, 16 Sup. Ct. 488. Thèse principles 
are also supported by the law of the state where this contract was 
made. Hei v. Heller, 53 Wis. 415, 418, 10 N. W. 620; Cliver v, Heil 
(Wis.) 70 N. W. 346. 

We hâve not failed to consider the case of The Poconoket, 28 U. S. 
App. 600, 17 C. C. A. 309, and 70 Fed. 640, which was strongly urged 
to our attention. There the written agreement provided for the con- 
struction of a passenger steamer, payment therefor to be made at 
stated periods during the progress of the construction. A portion of 
such payment maturing before the completion of the vessel could be 
made in bonds of the company contracting for the building of th€' 
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vessel, to be secnred by mortgage upon certain described premises, 
and alBO by mortgage upon a certain steamer then owned by that Com- 
pany, and upon tlie steamer to be constructed under the agreement. 
The court held tbat the contract did not embody the entire agree- 
ment, and that it was admissible to show an oral agreement to the 
effect that the title should vest in the company before delivery of 
possession. Without stopping to inquire whether the décision could 
not hâve been sustained upon the ground that the written agreement, 
in virtue of the clause providing for a mortgage of the vessel during 
the process of its construction, contemplated title in the purchaser, 
it is sufficient to say that the court bottomed its décision upon the 
assumption that the contract was silent upon the subject of title, 
and that by the law of this country (counter to that of England) the 
title was in the builders, and then held that the paroi agreement with 
respect to the title was collatéral and independent, and could be 
given in évidence. The lower court admitted the évidence upon the 
rulings of the suprême court of Pennsylvania, which court has gone 
to an extrême in the admission of évidence to vary written agree- 
ments. The court of appeals aflBrmed the decree upon the strength 
of those décisions, and of certain other cases cited, notably certain 
English cases, which are reviewed and disapproved in Naumberg v. 
Young, supra. The law of a contract at the time it is made inheres 
in and becomes a term of the contract, and, it is settled, cannot be 
changed by subséquent législation. Still less, as it seems to us, can 
the law of the contract be changed by paroi negotiations incident to 
the writing. Such a verbal agreement does not relate to a collatéral 
Bubject, to one distinct from that to which the contract applies, but 
to that which inheres in, and, under the law, is a term of, the con- 
tract, and part and parcel of it. This décision seems to us to be 
directly opposed to the deciàon of the suprême court in Van Winkle 
V. Crowell, supra. With déférence, we cannot permit the décision in 
The Poconoket to control our judgment, or avail with us to under- 
mine or weaken a principle and a rule of évidence which we deem 
absolutely essential to the protection of rights of property. 

It is also well settled with respect to the interprétation of contracts 
that an engagement to perform an act involves an undertaking to se- 
cure the means necessary to the accomplishment of the object, and that 
whatever is necessary to the performance of the undertaking is part 
and parcel of the contract, and, aJthough not specifled in the contract, 
is to be implied, and is in judgment of law contained in it. TJ. S. v. 
Babbitt, 1 Black, 61; Lawler v. Murphy, 58 Conn. 309, 20 Atl. 457; 
Carrier v. Railroad, 34 N. H. 498; Savage v. Whitaker, 15 Me. 24; 
Rogers v. Kneeland, 13 Wend. 114; Johnston v. King, 83 Wis. 8, 
53 N. W. 28; Manistee Iron Works Co. v. Shores Lumber Co., 92 
Wis. 21, 65 N. W. 863. 

The agreement hère was to eut and deliver in the Wiseonsin river 
certain logs ; that thèse logs should be banked on the Twin river, 
which empties into the Wiseonsin river, on or before the 20th day 
of March, 1893^. The engagement of Monahan, therefore, was to dê- 
livér thèse logs in the Wiseonsin river. . The banking them upon 
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Twin river was merely a step in the performance of the contract. 
The spécification of a date by which they were to be so banked was 
maaifestly that advantage miglit be taken of early freshets, and a 
speedy delivery secured. We thinb it clear tbat under tbis contract 
it became the duty of Monahan to obtain a banking place upon Twin 
river for the logs. The law implies as a term of the contract that 
he was to do ail things needf ul to complète delivery in the Wiscon- 
sin river; and, such banking being necessary in the progress of de- 
livery, it became a term of the contract that he should supply the 
means of banking the logs. It is in évidence hère that the road f rom 
the timber to the Twin river had previously been whoUy or nearly 
completed, and that the contract was entered into in view of that 
fact. Had it been otherwise, it might with equal propriety be as- 
serted that Monahan would be at liberty to show by paroi (the con- 
tract being silent upon that subject) that Godkin agreed to make the 
road, or that he agreed to furnish the teams or provisions for the 
camp or the other means essential to the proper performance of the 
contract. The undertaking to fell, skid, haul, and deliver was the 
undertaking of Monahan, and it was his duty to supply ail things 
needful to that end, and the banking of the loars was one of the need- 
ful things to be done. The requirement that it should be done de- 
manded of him the obtaining of a place where it might be accom- 
plished as fully as did the contract require him to supply the axes 
by which the trees might be felled. It was clearly, therefore, erro- 
neous to permit évidence tending to establish a paroi agreement by 
Godkin before the signing of the contract that would be in direct 
contravention of any term of the contract, whether specifled therein 
or implied by law. This case seems to us on ail fours with the case 
of Meekins v. Newberry, 101 N. C. 17, 7 S. E. 655. There was a writ- 
ten agreement to raft certain Juniper mill logs for towing by steam- 
er, and it was sought to be shown by paroi that the other party was 
to furnish the necessary rafting gear for properly rafting the logs. 
Under the principles we hâve herein announced, it was held that the 
contract was complète; that its terms were not exceptive, nor had 
they suggested any omission, but were comprehensive and absolute ; 
that the stipulation to raft the logs was unconditional, — not to oc- 
cur upon the doing by the other party of some précèdent act, not when 
he should supply the necessary rafting gear, but that the one under- 
taking the work should do whatever was necessary and incident to 
such service; and to permit such paroi évidence would be to sub- 
stantially change the agreement of the parties in respect to that 
which had been reduced to writing. It was therefore erroneous in 
the court below to allow the évidence complained of, or to submit 
the question to the jury. They should hâve been charged that it was 
the duty of the défendant in error to provide the necessary banking 
place for the logs, and that for any delav occasioned by f allure to ob- 
tain a banking place, or arising from the necessity of making a road 
to a banking place on the Wisconsin river, Monahan was respop.sible. 
The court also charged the jury that, assuming Monahan to be so 
liable, the change in the banlcing place was not material to their 
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considération, and sliould only be considered for the purpose of de- 
termining whetlier Monahan had exercised the diligence whick lie 
should exercise in the performance of the contract as amended by the 
change in the banking place to which, as the court cliarged, Grodkin 
was consenting, upon the condition that it should make no more de- 
lay. We cannot so construe the letter of Godkin. He had been in- 
formed by Monahan that a banking place on the Twin river, in town- 
ship 41, could not be obtained. This was six weeks after the making 
of the contract. He writes, protesting that Monahan had undertaken 
to secure the banking ground: 

"Now, I hâve no objections to your putting them [the logs] in tbe Wisconsin 
river below [above?] where tt>e Twin river emptles In, as clieap as you can, but 
I do object to your doing anytliing that will Interfère witli tbe logs being de- 
Uvered in the booro as early as if put in as the contract calls for." 

This is no consent to the banking of the logs on the Wisconsin 
river in the sensé that it waives or condones Monahan's default. 
He simply recognizes the situation and the default, and consents to 
the employment of other means to be adopted by Monahan to put the 
logs in the Wisconsin river if such act does not interfère with the 
delivery of the logs M^ithin the time required by the contract. In 
other words, he says that he has stipulated for the banking of the 
logs on or before the 20th day of March, 1893, provided the logging 
season permit, so that advantage may be taken of the early freshets, 
and a speedy delivery assured. He recognizes the fact that Monahan 
has, through default, been unable to comply with one term of the con- 
tract, and procure the banking place upon the river designated, and 
States that he has no objection, under the circumstances, that the 
banking be done upon the Wisconsin river if it shall not interfère 
with the same early delivery which was contemplated by the banking 
of the logs upon the Twin river. We perceive hère no waiver of any 
right to hold Monahan responsible for default ; and in so far as that 
default operated to prevent him from making delivery within the 
time specifled, and in so far as it operated to prevent delivery of the 
logs during that logging season, with the résultant injury, if any, to 
the logs left in the woods, Monahan must be held responsible. 

We are alsd of opinion that the court erroneously stated the law in 
its charge that Monahan was required only to use such reasonable and 
proper diligence as a man of ordinary care and prudence would use 
in his own affairs; that, in starting upon the work, he would be re- 
quired and expected only to make such provision as to the number 
of teams and men and diligence in pushing the work as would or- 
dinarily be required in ordinary seasons. The contract was absolute 
to deliver and to bank the logs by the time stated, with the single 
limitation, "provided the logging season permit." The measure of 
the duty of Monahan under the contract was not that of ordinary care. 
His duty was absolute to do the things he had undertaken to do, and 
by the time stated, unless, and only unless, he was prevented there- 
from by the nature of the logging season. Lumber Co. v. Chapman, 
42 U. S. App. 21, 20 C. G. A. 503, and 74 Fed. 444. He was required 
to make delivery as he had agreed, and failure to deliver seasonably 
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could not be excused unless, by reason of tbe severity af the logging 
Beason, ail proper efforts to fulfiU the contract were unavailing, and 
he was bound to anticipate conditions of season which, though more 
severe than usual, were known in that région to be likely to occur. 

Witli respect to the instructions requested and denied, that Mona- 
han, failing to haul ail the logs, during the logging season of 1892- 
93, could not recover for hauling the remaining logs during the ensu- 
ing season, we remark that the record states that thèse logs were 
hauled without the consent of Godkin, but were by Mm run down the 
Wisconsin river from the banking ground, and that Monahan paid 
the cost of running them from the banking ground to the mouth of 
the Twin river, the designated place of delivery under the contract 
We understand this statement to mean that, while Godkin did not pre- 
viously consent to the hauling of the logs, he took possession of them 
at the banking ground, and ran them down the river, and received and 
accepted from Monahan the cost of running them to the mouth of the 
Twin river. We do not gather from this statement that Godkin for- 
bade tlie hauling of the logs, but simplj that he had not actively con- 
sented thereto prior to hauling. Undoubtedly, the contract remain- 
ing executory, Godkin could stop performance by explicit direction to 
that effect, paying to Monahan the profits of hauling. Whether the 
contract could be held to be executory after the close of the logging 
season we need not now consider ; but if Godkin, with knowledge that 
Monahan had hauled the logs, accepted them from him at the banking 
ground, and ran them down the river, and took from Monahan the cost 
of running them to the mouth of the Twin river (the designated place 
of delivery under the contract), it was, we tliink, proper to submit to 
the jury the question whether Godlcin did not thereby recognize the 
contract as in force with respect to the obligation of Monahan to haul 
the logs, and whether he did not accept delivery of them. If such ac- 
ceptance were found, it would not operate as a waiver of damages 
sustained by delay in delivery, but would avail to require compen- 
sation for the hauling. The instruction, being inconsistent with this 
View, was properly refused. 

We cannot close this opinion without a word of commendation to 
counsel upon both sides for the admirable manner in which the bill 
of exceptions presented to our considération has been prepared. The 
record of a trial continuing during four weeks is condensed, and the 
exceptions fully presented, in 16 printed pages of this record. The 
paper is a model that the bar should copy after. It has become much 
too common in the préparation of a bill of exceptions for the lawyer 
to abandon his function to the stenographer, and to reproduce as a 
bill of exceptions the sténographie report of the trial. This course 
may save counsel labor, but it is neither lav?yer-like nor just to court 
or to client. It involves on the part of the former the wasteful ex- 
penditure of time in searching a mass of irrelevant testimony em- 
bodied in the bill, to ascertain the exact bearing of the errora as- 
Bigned, and it imposes upon the lutter the unnecessary expenditure 
of money in printing a mass of irrelevant testimony. 

The judgment will be reversed, and the cause remanded, with di- 
rections to the court below to award a new trial. 
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BHBNNAN et al. v. DELAWARE, L. & W. R. CO. 

(Circuit Ck»urt of Appeals, Third Circuit. October 27, 1897.) 

No. 18. 

Railroads— Ikjueies to Pbbson on Tback— Conteibutort Négligence. 

To stand or Tralls on a railroad track, or so near tliereto as to l>e in the 
way of a pasaing train, Is négligence such as to warrant the court in directlng 
a nonsuit and in refusing to admit évidence of négligence on the part of the 
Company. 

In Error to the Circuit Court of the United States for the District 
of New Jersey. 

This was an action at law by Lawrence Brennan.and Ann Brennan 
against the Delaware, Lackawanna & Western Eailroad Company to 
recover damages for personal injuries sufifered by the said Ann Bren- 
nan. The circuit court directed a nonsuit, and the plaintiffs hâve ap- 
pealed. 

Harry E. Richards, for plaintiffs in error. 

Greorge M. Shipman and Flavel McGee, for défendant in error. 

Before ACHESON and DALLAS, Circuit Judges, and BUÏLEE, 
District Judge. 

BUTLER, District Judge. The plaintiffs sue to recover damages 
for injuries intlicted on Ann Brennan by the defendant's train Avhile 
she stood by the side of its track, with her shoulder and arm extended 
over. The circuit court, flnding her guilty of contributory négligence, 
directed a nonsuit. To this direction, and also to the exclusion of 
testimony intended to show négligence of the défendant, in failing to 
signal, the plaintiffs excepted; and now assign the matters excepted 
to as errors. 

Neither assignmerit can be sustained. To stand or walk on a rail- 
road track, or so near thereto, as to be in the way of a passing train 
is négligence at common law. It would be waste of time to cite au- 
thority for this statement. The court was therefore right in finding 
Ann Brennan guilty of négligence. She was in the way of the train 
without excuse for being there. It was consequently unnecessary to 
inquire whether the défendant was also négligent; and the offer of 
testimony was therefore properly excluded. Its admission could not 
hâve beneâted the plaintiffs. It may be remarked however that the 
offer did not tend to prove négligence. No crossing, in a légal sensé, 
existed there; and the offer does not suggest that the ground indicated 
the existence of a custom such as the offer states, or that the défend- 
ant otherwise had knowledge of it. If however the custom existed 
and the défendant had knowledge of it, the plaintiff, Ann Brennan, 
would be without justification in standing there. 

The judgment is therefore aflfirmed. 
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EATHBONE v. BOARD OF COM'RS OP KIOWA COTOîTT, KAN. * 
(Circuit Court ot Appeals, Elgtith Circuit September 13, 18974. 

No. 788. 

1. CONSTITUTIONAl, La-W— SPECIAIi LEGISLATION. 

Under the Kansas constitution (article 2, § 17), prohlbltlng spedal législa- 
tion unless necessary, It Is for the législature, and not the courts, to dé- 
termine whether a spécial law is necessary. 

>, CouNTT Bonds— Validity— Time oï' Issuanck. 

The Kansas statute of March 1, 1876, provldlng for the organizatlon ol 
counties, townships, and school districts, as amended by the act of February 
18, 1886 (Laws 1^6, p. 123, c. 90), provides that no bonds of any kind shall be 
issued by any county within one year af ter the organizatlon thereof ; but the 
same section contains two provisoe, the flrst of which déclares that "none 
of the provisions of this act shall prevent or prohlbit the county of Kiowa 
* • • from voting bonds at any tlme after the organizatlon of sald coun- 
ty." Eeld, that this proviso in favor of Klowa county was valld, and au- 
liorlzed It to vote bonds as soon as it was organized. 73 Fed. 395, reversed. 

S. Samk — Excessive Issues — Constitution al Limitations— Assesshd Value. 
County bonds were issued under Laws Kan. 1876, p. 159, c. 63, as amended 
by Laws Kan. 1888, p. 123, c. 90. The act llmited such issues to a certain 
proportion of the assessed valuation of county property. It was not con- 
templated that thèse bonds should be issued prior to December 31, 1887, 
and none were Issued untll August, 1887. Eeld, that the assessment for 
1887, made as ot March 1, 1887, was the one that controlled. 

4. Bamb —Innocent Pubchasers— Récitals. 

Klow» county, Kan., had authorlty In 1887 to issue certain bonds, to the 
amount of $126,008, and no more. It issued two distinct séries to two 
separate railroad companles, — each séries for less than that amount, but 
together exceedlng it. The total issue of each séries, respectively, was re- 
cited in the bonds belonglng thereto (but not in the coupons), and they 
contalned broad récitals as to due compUance with légal requiremeuts. 
Plalntiff bought coupons of one séries from A., and of the other séries from 
B., nelther of whom had owned bonds of both séries. Eeld that neither 
A. nor B. was charged with notice of the excess, and that plalntiff had ac- 
qulred ail their respective rights. 

On Motion to Modlfy Judgment 

t. Décision on Ebror— Revebsal— Case Tbied on Agkeed Statembnt— En- 
TRY OF Judgment Below. 

When a jury has been duly walved, and the case tried to the court on an 
ftgreed statement of facts, and the damages recoverable are a liquidated 
Bum, the appellate court, on reverslng a judgment for défendant, will not 
award a new trial, but will direct a judgment to be entered against défend- 
ant. 

In Errop to the Circuit Court of tlie United States for the District 
of Kansas, 

This suit waB brought by Charles D. Rathbone, the plalntiff In error, against 
the board of county commissloners of Kiowa county, Kan., the défendant In 
errer, upon 92 coupons detached from 46 railroad aid bonds which were Issued 
by Kiowa county, Kan. Thirty-two of the coupons were detached from 18 
bonds, betng a part of 60 bonds, of the dénomination of $1,000 each, which 
were issued by sald county on August 4, 1887, to the Klngman, Pratt & West- 
ern Railroad Company (hereafter termed the "Klngman Railroad Company"). 
The remalning 60 coupons were detached from 30 bonds, being a part of 85 
bonds, of the dénomination of $1,000 each, which were issued by sald county on 
October 3, 1887, to the Chicago, Kansas & Nebraska Rallway Company (here- 
after tenned the "Chicago Rallway Company"). The county orlginally agreed 

» Rehearing denled December 6, 1897. 
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to Issue bonds to the amount of $115,000 to the Klngman Railroad Cîompany, 
and bonds to the amount of $120,000 to the Chicago Railway Ciompany; but 
under a subséquent arrangement It only issued 85 bonds, of the dénomination 
of $1,000 each, to eaoh of said companies. The bonds in question were issued 
under thè provisions of an act of the législature of the state of Kansas, which 
was approved February 25, 1876 (Laws 1876, p. 217, c. 107), the first and second 
sections of said act belng as foUows: 

"Section 1. Whenever two-fifths of the" résident tax-payers of any eounty, or 
two-fifths of the résident tax-payers of any municipal township, stiall pétition 
m writing the board of eounty commissioners, or whenever two-fifths of the 
résident tax-payers of any Incorporated city shall pétition the mayor and councll 
of such city to submit to the qualified votera of such eounty, tovynship or city, 
a proposition to subscribe to the stock of, or to loan the crédit of such eounty, 
township or city to, any railroad Company constructing or proposing to eon- 
struet a railroad tlirough or Into such eounty, township or city, the eounty com- 
missioners for such eounty or township, or the mayor and councll for such city, 
shall cause an élection to be held to détermine whether such subscription or 
loan shall be made: provided, no eounty shall issue under the provisions of 
this axrt more than one hundred thousand dollars, and an additional five per 
^ent. indebtedness of the assessed value of such eounty; and no township sball 
be allowed to issue more than flfteen thousand dollars, and five per cent, ad- 
ditional of the assessed value of the property of such township; and in no cas« 
shall the total amount of eounty, township and city aid to any railroad, exceed 
four tiousand dollars per mile for each mile of railroad constructed m said 
eounty: 

"Sec. 2. Before such subscription or loan shall be made, the question shall 
first be submitted to the qualified electors of such eounty, township or city, 
as provided by section one of this act, at a spécial or gênerai élection, as the 
sanie shall be specifled in the pétition; which pétition shall also designate the 
railroad company, and the amount of stock proposed to be taken, or the amount 
for which it is proposed to lend the crédit of such eounty, township or city, 
and the terms of payment, together with the conditions upon which it is proposed 
to maise such subscription or loan, and the form of the ballots to be used at 
such élection for and against such proposition." 

Other provisions of the act authorized the board of eounty commissioners 
to order the eounty clerk to make a subscription for stock, and also authorized 
a subséquent Issue of bonds In payment therefor, whlcb were to be signed by 
the chairman of the board of eounty commissioners, and attested by the eounty 
clerk, under the seal of the eounty, if a majority of the qualified electors voting 
at an élection duly called as aforesaid favored the subscription. The récitals 
contained in the bonds issued to the Kingman Railroad Company were as fol- 
lows: "This bond is one of a séries of sixty bonds, each of like ténor, date, 
and amount, Issued to the Kingman, Pratt & Western Railroad Company in part 
payment of subscription by the eounty clerk of said Kiowa eounty, for and in 
behalf of said eounty, for eleven hundred and fifty shares, of one hundred dol- 
lars each, of the capital stock of said railroad corporation; said subscription 
to stock and Issue of bonds In payment therefor being made by virtue of , and 
in full eonformity and compliance with, the authorlty conferred by an act of 
the législature of the state of Kansas entitled 'An act to enable eounties, town- 
ships and cities to aid in the construction of railroads * * *,' approved Feb- 
ruary 25, 1876, and by acts of said législature amendatory thereof and supple- 
mental thereto, and by virtue of the autliority of a spécial élection duly, regu- 
larly, and legally called and held In said eounty on the 22d day of June, 1886. 
The provisions and requirements of said acts, and ail the conditions précèdent 
to the subscription aforesaid, and the lawful issue of this bond, hâve been 
In ail respects fully and completely complied with and performed." The bonds 
Issued to the Chicago Kailway Company contained a représentation that the 
total issue amounted to $120,000, and was "not In excess of the limitations pre- 
seribed by law." In other respects the récitals contained In the two séries of 
bonds were substantially the same. The spécial élection by virtue of wbich the 
bonds in suit were authorized to be issued to the Kingman Railroad Company 
and the Chicago Railway Company appears to hâve been ordered by the board 
of eounty commissioners on May 21, 1886, in obédience to a pétition to that 
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effect which was presented to thé board by the requislte number of taxpayers, 
and ta ail other respects the proceedings which culminated in a subscription 
for stock In the respective çomi»nles, and In an issue of bonds to each company, 
■were strictly regular, and in conformity wlth the provisions of the act hereto- 
fore cited. Kiowa eounty was organized as one of the eounties of the state of 
Kansas on March 23, 1886, on which date the govemor of the state, in the mode 
provided by law, Issued his proclamation appointing a board of eomity com- 
missioners and a eoimty clerk, and designatlng the town of Greensburg as the 
temporary comity seat The proceeding to organize said eounty was inau- 
gurated, as it seems, on February 15, 1880, on which day the govemor of the 
state. In compliance with a mémorial that day flied, appointed a eensus taker 
for the xmorganized territory constituting the eounty, pursuant to the provisions 
of an act relating to the organization of new eounties, wMch was approved on 
March 1, 1876, and took efflect on March 15, 1876. Laws Kan. 1876, p. 159, 
e. 63. Pendlng the taking of the eensus by the person thus designated by the 
govemor, the act of March 1, 1876, pursuant to wliich the appointment of a 
eensus taker was made, was amended by the législature by an act approved 
on February 18, 1886, which took effeet on February 23, 1886. Laws Kan. 1886, 
p. 123, c. 90. The first section of the act of March 1, 1876, supra, contained a 
provision which was a;s foUows: "Provided further that no bonds of any kind 
shall be issued by any eounty, townsiiip or school district wlthln one year after 
the organization of such new eounty under the provisions of this act." The 
Bame section, as amended by the act of February 18, 1886, supra, contained two 
provisions, which were as follows: "Provided further, that none of the pro- 
visions of tliis act shall prevent or prohlblt the eounty of Kiowa, or any town- 
ship or school district therein, f rom voting bonds at any time after the organi- 
zation of said eounty; and provided further, that no bonds of any kind shall 
be issued by any eounty, township or school district within one year after the 
organization of such new eounty under the provisions of this act." The assessed 
value of taxable property in Kiowa eounty, Kan., was $236,662 for the year 
1886, $520,169 for the year 1887, and §1,647,580.10 for the year 1888. Under 
the contraet existing between the respective railway compaules and the eounty 
of Kiowa, in piursuanee of which the stock was subscrlbed and the bonds In suit 
were executed, bonds to the amount of $60,000 were deliverable to eaeh railroad 
Company when its road was complétée and in opération to Greensburg, the 
eounty seat of Kiowa eounty. The residue of the 115 bonds due to the King- 
man Railroad Company were deUverable to It when its road was completed 
and in opération to the west line of Kiowa coimty, and the company boimd itself 
to hâve Its road completed both to the eounty seat and to the west Une of the 
eounty by July 1, 1888. The residue of the 120 bonds due to the Chicago Rail- 
way Company were deliverable to It when its road was completed to the west 
or south line of Kiowa eounty; and that company boumd itself to bave its road 
completed and hi opération to Greensburg by December 31, 1887, and to the 
west or south line of the eounty on or before May 1, 1888. Both eompanies 
duly completed their roads to the points above mentioned within the time lim- 
ited. The plaintiff purchased 32 of the coupons In suit from H. W. Sage, for 
value, before maturity, and without aetual notice of défenses existing against 
the same; the same being coupons which were detached from the bonds wtiich 
were first issued to the Kingman Railroad Company. He purchased the reniain- 
ing 60 coupons in suit under similar circumstances from George L. Williams; 
the same being coupons which were detached from the first bonds that were 
delivered to the Chicago Railway Company. The case was submitted to the 
trial court on an agreed statement, wherein the foregoing facts, in substance, 
were admitted. On such agreed statement the trial court rendered a judgment 
In favor of the défendant. 73 Fed. 395. The case comes to this court on a 
writ of error brought to reverse said judgment. 

E. F. Ware (Charles S. Gleed, James W. Gleed, D. E. Palmer, and 
C. Hamilton on the brief), John P. Dillon, Harry Hubbard, and John 
M. Dillon, for plaintifl in error. 

fc), S. Ashbaugh and L. M. Day, for défendant in error. 

Before CALDWELL, SANBORN, and THAYER, Circuit Judges, 
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THAYEB, Circuit Judge, after stating tlie case as above, delivered 
the opinion of the court. 

The ûrst question for considération which arises upon this record, 
is whether the first proviso contained in section 1 of the act approyed 
February 18, 1886 (Laws Kan. 1886, p. 123, c. 90), was a valid enact- 
ment. That proviso expressly authorized Kiowa county to vote 
bonds "at any time after the organization of said county," and if it 
was a provision which the législature of the state of Kansas had the 
power to inject into the act of February 18, 1886, it would seem to be 
whoily unnecessary to consider the further question which is elabo- 
rately discussed in the briefs, whether the prohibition against issuing 
bonds within one year after the organization of the county, which is 
found in the second proviso to the samè section of the act, operated as 
a prohibition against voting bonds wif hin one year after the organiza- 
tion of the county, as well as a prohibition against delivering them 
or putting them in circulation within that period. If the first of 
thèse provisos is a valid enactment, then it is obvions that the word 
"issued," which is found in the second proviso, cannot be so construed, 
in its application to Kiowa county, as to prevent that county from 
voting railroad aid bonds during the year succeeding the date of its 
organization, whatever may be the meaning of the word "issued," 
and the effect of the second proviso, as applied to other counties of 
the state. The Talidity of the first proviso is challenged on the 
ground that it was spécial législation, such as falls within the prohibi- 
tion of section 17, art. 2, of the constitution of the state of Kansas. 
That section of the constitution is as follows: 

"AU laws of a gênerai nature shall hâve a uniform opération tàrougliout the 
state; and In aU cases where a gênerai law can be made applicable no spécial 
law shall be enacted." 

The construction which has been placed on the foregoing provision 
of the constitution of the state by the suprême court of Kansas is 
binding upon the fédéral tribunals, and it is manifest that, as there 
construed, the législature of the state is left at full liberty to déter- 
mine whether, in any given case, a gênerai law can be made appli- 
cable; and the législative détermination of that question is not sub- 
ject to review either by the state or the fédéral courts. In two cases 
(Darling v. Rodgers, 7 Kan. 592, and Eobinson v. Perry, 17 Kan. 248) 
a contrary view seems to hâve been expressed, but it is now well 
settled by a long line of adjudications in that state that it is compé- 
tent for the législature to enact spécial laws, or to ingraft exceptions 
upon gênerai laws, if, for any reason, it sees fit to take such action. 
In a late case (Elevator Co. v. Stewart, 50 Kan. 378, 383, 82 Pac. 33, 
34) the suprême court used the following language: 

"The third contention of the plaintifC, that the new act is in contravention 
of section 17, art. 2, of the constitution, we thinlc, is also untenable. Some good 
reasons may be urged in favor of the plaintifC's contention, and two décisions 
of thls court seemingly, to some extent, favor it. Darling v. Rodgers, 7 Kan. 
592; Eobinson v. Perry, 17 Kan. 248. But some good reasons, and many dé- 
cisions of tliis court, are against his contention. Commissioners of Norton Oo. 
V. Shoemaker, 27 Kan. 77; Harvey v. Commissioners of Rush Co., 32 Kan. 
159, 4 Pac. 153; Weyand v. Stover, 35 Kan. 545, 551, 11 Pac. 355; City of 
Wichita v. Burleigh, 36 Kan. 34, 12 Pac. 332; State v. Sanders, 42 Kan. 228, 
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21 Pae. 1073; Hughes v. MlUigan, 42 Kan. 396, 22 Pac. 313; Commissioners of 
Tilnn Co. v. Snyder, 45 Kan. 636, 26 Pac. 21; Commissioners of Barber Co. v. 
Smith, 48 Kan. 332, 29 Pac. 565. It will be seen from an inapectlon of the dé- 
cisions of this court, commencing with the case of State v. Hitchcock, 1 Kan. 
178, that this court has uniformiy held that the législature has the power, ia 
its discrétion, to pass spécial laws, although adéquate gênerai laws upon the 
same subject mlght be enacted, and although in fact such gênerai laws hâve 
already been enacted, and are at the time in full force and effiect, and although 
euch spécial acts mlght hâve the efCect to limit the opération of existing gênerai 
laws, or existing laws of a gênerai nature then having a uniform opération 
throughout the state." 

Still more pointed are some expressions found in the case of Eichlioltz 
V. Martin, 53 Kan. 486, 488, 36 Pac. 1064, 1065. The court say: 

"The old question so cften raised is again presented: Was It compétent for 
the législature to détermine whether a gênerai law could be made applicable, 
and whether a spécial law was necessary? If the question were a new one, 
the writer of this opinion would be inelined to the view that the courts should 
détermine in eaeh case whether this constltutional restriction had been vio- 
lated or not; but the question has been put at rest by a long séries of dé- 
cisions holding that the décision of the question is exclusively for the législature, 
and not for the courts." 

Some of the décisions above referred to were reviewed by this 
court in the case of Insurance Co. v. Oswego Tp., 19 U. S. App. 321, 
328; 7 C. 0. A. 669, and 59 Fed. 58; and we there held that the doc- 
trine was well settled by local décisions that the législature of the 
state of Kansas has power to pass spécial laws, notwithstanding the 
inhibition contained in section 17, art. 2, of the state constitution. 
The resuit is that the flrst proviso found in section 1 of the act of 
February 18, 1886, supra, was a valid enactment. 

It is further suggested by the défendant in error that because the 
proceedings to organize Kiowa county were commenced under the pro- 
visions of the act of March 1, 1876 (Laws Kan. 1826, p. 159, c. 63), 
that act should alone be considered, in determining the power of the 
county to vote bonds during the first year of its organlzation, and, 
therefore, that the first proviso found in the amendatory act of Febru- 
ary 18, 1886 (Laws Kan.'i886, p. 123, c. 90), has no application to the 
case in hand. Our attention is particularly invited to the fact that 
the first proviso found in the act of February 18, 1886, déclares "that 
none of the provisions of this act shall prevent the county of Kiowa 
* * * from voting bonds at any time after the organlzation of 
said county," while "it does not * • * say that none of the pro- 
visions of any other act" shall hâve such effect. This is a very nar- 
row and technical view of the language contained in the proviso, 
which, if adopted, would defeat the manifest purpose of the law- 
maker. The législature obviously intended, for reasons that were 
satisfactory to itself, that the first proviso in the act of February 18, 
1886, should go into immédiate opération, and that Kiowa county 
should hâve the power to vote bonds as soon as it was organized, no 
matter what might be the eiîect of the second proviso upon other 
newly-organized counties. If such was not its purpose, the flrst pro- 
viso was meaningless and futile. 

The most important question presented by the record is whether 
the plaintiff below was prevented from recovering because the re- 
83 F.— 9 
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citais contained in tlie two séries of bonds from wMch the coupons in 
suit were detached sliowed that the total issue to the Kingman Rail- 
road Company and the Chicago Kailway Company amounted to 
1180,000, whereas the assessed value of county property for the year 
1887 was only |520,169, We are of the opinion that because the 
agreemeut between the county and the respective railroad companies 
did not contemplate that bonds should be issued prior to December 
31, 1887, and because none of the bonds were in fact issued until 
August, 1887, it is the assessment for that year (which, under the 
laws of Kansas, was made as of March 1, 1887) that must control in 
determining whether the issue was in excess of the amount allowed by 
law. The assessment for that year being $520,169, the act under 
which the bonds in suit were executed authorized an issue to the 
amount of $126,008, and no more. It was held, however, by the su- 
prême court of Kansas, in Turner v. Commissioners of "Woodson Co., 
27 Kan. 314, that, if more bonds are authorized by a popular vote 
than can be issued lawfully, such vote is not a nullity, but confers 
power to issue bonds up to the amount that is authorized by law. If 
we apply that rule to the case in hand, it is manifest that the plaintif? 
was entitled to recover on the 32 coupons that were detached from 
the bonds issued to the Kingman Kailroad Company on August 4, 
1887, since the 60 bonds issued to that company did not exceed the 
statutory limit of indebtedness, and were therefore valid obligations 
of the county, We think, however, without applying that doctrine, 
that the right to recover extends to ail the coupons in suit, and is 
not limited to the séries last mentioned. The plaintiff is armed with 
ail the rights of H. W. Sage and George L. Williams, from whom he 
purchased the two séries of coupons; and he is entitled to rely on the 
title so acquired, without référence to the fact that he purchased 
coupons which had been detached from both séries of bonds, and was 
thereby advised, by récitals contained in both séries of bonds, that the 
total issue to both railroad companies amounted to $180,000. Rollins 
V. Commissioners of Gunnison Co., 26 C. C. A. 91, 80 Fed. 692 ; Commis- 
sioners of Marion Co. v. Clark, 94 U. S. 278, 286. There is no évidence 
contained in this record that Sage ever owned any of the bonds issued 
to the Chicago Railway Company, or that Williams ever owned any 
of the bonds issued to the Kingman Eailroad Company; and in the 
absence of such évidence no presumption can be indulged that either 
of thèse parties purchased bonds belonging to both séries, and in 
that way acquired knowledge that the total issue exceeded the 
amount authorized by law. The facts which Sage and Williams will 
be presumed to hâve known concerning the bonds are such as were 
disclosed by the bonds which they respectively purchased, and such 
further facts as the law made it their duty to ascertain by inquiry. 
Chaflee Co. v. Potter, 142 U. S. 355, 12 Sup. Ct. 216. In Dixon Co. v, 
Pield, 111 U. S. 83, 95, 4 Sup. Ot. 315, and Lake Co. v. Graham, 130 
U. S. 674, 9 Sup. Ct. 654, it was held that a purchaser of county bonds 
was charged with the duty of ascertaining the assessed value of 
county property, where the constitution of the state had limited the 
amount of county indebtedness that might be contracted to a certain 
per cent, of the assessed value of county property, and that in such 
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cases no récital contained in the bonds would relieve the purchaser 
from the performance of such duty. In Sutliff v. Lake Co. Oom'rs, 
147 U. S. 230, 13 Sup. Ct. 318, it was decided that a bond purcbaser 
was likewise charged with the duty of examining statements of the 
coun ty indebtedness for the purpose of ascertaining the amount of 
such indebtedness, and that knowledge of the amount as shown by 
the statements would be imputed to him, when such statements were 
required to be made at intervais, and published and spread upon the 
records of the county, by the provisions of the very act under which 
the bonds that he proposed to buy had been issued. Prior to thèse 
décisions, however, in Marcy v. Oswego Tp., 92 U. S. 637, where the 
bonds contained a récital, in substance, that they had been executed 
and issued by virtue of, and in accordance with, a certain act of the 
législature of the state of Kansas, it was held that such a récital 
rendered it unnecessary for the purchaser of the bonds to ascertain 
the taxable value of township property, although the act under which 
the bonds were issued provided "that the amount of bonds voted by 
any township should not be above such a sum as would require a levy 
of more than one per cent, per annum on the taxable property of such 
township to pay the yearly interest." And in a very récent case 
(Evansville v. Dennett, 161 U. S. 434, 16 Sup. Ot. 613), which was 
certifled to the suprême court from the Seventh circuit, it was held, 
notwithstanding the fact that the bonds contained a récital that they 
were issued "in pursuance of an act of the législature of the state of 
Indiana, and ordinauces of the city council of said city passed in pur- 
suance thereof," that a bond purchaser was not required to examine 
the ordinances therein referred to, and that knowledge would not be 
imputed to him of the facts which an examination of the city ordi- 
nances pertaining to the bonds would hâve disclosed. See, also, 
"V\ esson v. County of Saline, 34 U. S. App. 680, 20 G. C. A. 227, and 
73 Fed. 917, 919. 

In view of the broad récitals which the bonds in controversy con- 
tain, the resuit is, we think, that neither Sage nor Williams, nor the 
plaintiff, for that matter, were charged with the duty of examining 
the proceedings of the board of county commissioners of Kiowa 
county which culminated in the exécution and delivery of the bonds, 
and that neither Sage nor Williams is chargeable with knowledge 
that the county voted, in the aggregate, to both companies, more 
bonds than it was entitled to issue, because an examination of the 
proceedings of the board would hâve disclosed that fact. The bonds 
which Sage is shown to hâve purchased advised him by their récitals 
that the issue amounted to $60,000, — a sum not in excess of the 
amount authorized by law, — while the bonds purchased by Williams 
advised him that the issue amounted to $120,000, which was not an 
excessive issue, when tested by the assessment for the year 1887, of 
which assessment, it may be conceded, both purchasers were bound 
to take notice. Chaffee Oo. v. Potter, 142 U. S. 355, 12 Sup. Ct 216. 
So far as this record discloses, therefore, Sage and Williams were both 
bona fide holders of the bonds which they respectively bought, and 
both were entitled to recover thereon against the county. The plain- 
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tiff Las acquired their title to the coupons detached from said bonds, 
and, on the strength thereof, is entitled to recover on each séries of 
coupons. 

In conclusion, it is worthy of remark that the assessment of prop- 
erty in Kiowa county for the year 1888 was sufflcient to warrant an 
issue of bonds by the county to the amount of $182,379, which is a 
sum somewhat in excess of the amount actually issued to both com- 
panies, and that the contract between the county and the respective 
companies contemplated a delivery of most of the bonds after the 
assessment for 1888 had become operative; that is to say, when both 
roads had been completed past the county seat to the west and south 
Unes of the county. It is quite probable, therefore, that in issuing 
the bonds in controversy the board of county commissioners acted in 
good faith, upon the assumption that their validity would be tested 
by the assessment for the year 1888, rather than by the assessment 
for previous years. Moreover, the record shows that the county ob- 
tained what it bargained for; that it paid the interest on its bonds 
for flve years after they were issued, without questioning their va- 
lidity, and by doing so doubtless gave them a wide circulation in the 
market. Thèse considérations, even if they do not alter the légal 
aspects of the case, to which we hâve before averted, will at least 
serve to demonstrate that the rules of commercial law, as applied on 
the présent occasion, work no injustice. The judgment of the circuit 
court is accordingly reversed, and the cause is remanded to that court 
for a new trial. 

Motion to Modify Judgment 
(October 25, 1897.) 

PEE CURIAM. A motion has been made in this case to modify 
the judgment heretofore entered in this court in pursuance of the 
opinion on file, and to modify the mandate to be issued thereunder so 
as to direct the circuit court to enter a judgment in favor of the plain- 
tif? below, in lieu of granting a new trial. The motion is based on 
the ground that as a jury was duly waived, and the case was tried 
on an agreed statement of facts, and the damages recoverable are a 
liquidated sum, there is no occasion for a second trial. We are 
satisfled that the motion is well founded, on the following cases: 
Ft. Scott V. Hickman, 112 U. S. 150, o Sup. Ct. 56; Allen v. Bank, 120 
U. S. 20, 7 Sup. Ct. 460; Eolling-Mill Co. v. Ehodes, 121 U. S. 255, 7 
Sup. Ct. 882. Redâeld v. Parks, 132 U. S. 239, 10 Sup. Ct. 83; 
Saltonstall V. Russell, 152 U. S. 628, 14 Sup. Ct. 733. Therefore the 
judgment will be modified as prayed, and the circuit court will be 
directed to enter a judgment against the défendant county in the sum 
13,831.60, with interest thereon at the rate of 6 per cent, per annum 
from July 1, 1894, to the date of entry. 
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MIDDLESEX BANKING CO. v. SMITH. 

(Circuit Court of Appeals, Fifth Circuit. June 21, 1897.) 

No. 593. 

1. Limitation of Actions— Ambndment ïo Pétition— New Cause ov Action. 

Where an action is begun before expiration of the period of limitation, 
an amendment of the pétition, after the expiration of such perlod, whereby 
the platntiff, Instead of suing for hls own beneflt, allèges that he sues by 
the authorlty and for the use and beneflt of a third party, does not change 
the cause of action so as to subject the suit to the bar of the statute. 

2. CbOSS-ExAMINATION— REPETITION OT' QUESTIONS— DiSCEETION OF COURT. 

The refusai of the court to permit counsel on cross-examination to repeat 
a question which has already been aslied and answered three or four limes 
Is not erroneous. 
8. Appbal and Erkor — Décision on Motion for New Tbial. 

The refusai of a fédéral court to grant a new trial is not assignable as er- 
rer. 

In Error to the Circuit Court of the United States for the Eastern 
District of Texas. 

This was an action at law by H. H. Smitli against the Middlesex Banking 
Company, a corporation, and H. A. KaUer, to recover a sum of money alleged 
to hâve been wrongfuUy retained by défendant. The plaintifl's pétition alleged. 
In substance, the following faets: One Frank Field, belng the o-naier of a certain 
lot in the city of Dallas, Tex., on the llth of July, 1890, executed a deed of 
trust thereon to secure the Middlesex Banking Company in the payment of two 
notes aggregating about $20,000, which were due in 1895. On the 3d of Feb- 
ruary, 1891, the said Field procured a poliey of Insurance from the Scottish 
Union National Insurance Company in the sum of $2,000 upon the house sit- 
uated on the mortgaged lot and the fixtures and i>ersonal property thereln. 
On the 12th of September, 1891, Field eonveyed the lot and improvements to 
the plaintiff, Smith, subject to the incumbrances thereon, Smith not assuming 
the payment of such incumbrances; and on the same day the poUcy of In- 
surance aforesald was transferred to Smlth, the loss, however, remaining paya- 
ble to said H. A. Kahler, trustée. On December 10, 1891, the Insured property 
was destroyed by flre, there belng two other policiee thereon, for $1,000 eacb, 
also payable to Kahler, as trustée. The pétition then alleged that said Middle- 
sex Banijing Company and Kahler, on December 17, 1891, agreed wlth plaintiff 
that the money that might be collected on ail the insurance policies should be 
used for the purpose of erecting a brick building uiwn the lot, "provlded, that 
the building should be of such a charaeter and value that the same wlll carry 
$4,000 of Insurance." It was further alleged that the Scottish Union National 
Insurance Company refused to pay its poliey, and that on December 17, 1891, it 
was agreed between plaintiff and défendants that plaintiff should proceed at once 
to erect the building, and that, when the insurance was collected, it should be 
tumed over to him; that plaintiff did erect a building in aecordance wlth this 
contraxrt, which cost $5,000 when completed, May 1, 1892, and procured in- 
surance thereon in the sum of $4,000, the policies being payable to said Kaliler 
as trustée. It was further alleged that a suit was brought against the Scot- 
tish Union National Insurance Company in the name of plaintiff and défendants, 
wherein a judgment was recovered, and that in .Tune, 1893, the sum of $2,- 
103.70 was collected thereon by défendants. Plaintiff alleged that he had de- 
manded this sum from défendants, but that they had refused payment, and 
had converted It to their own use. 

The suit was originally instituted in a state court, but was removed Into the 
court below by the Middlesex Banking Company, it being shown that défendant 
H. A. Kahler, though a résident of Texas, was a mère naked trustée, having 
no Personal interest or liabUity, and that the said banking company was Incor- 
porated under the laws of Connecticut. On February 4, 1896, plaintiff filed 
his first amended original pétition, repeating tlie allégations herelnbefore set 
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forth, except as to that portion in wUcli was set out the character of the house 
plaintiff agreed to bulld upon the lot On thls point the amended pétition was 
as follows: "Tliat the money that might be collected on said three policies oî 
insurance should be Bsed for the purpose of erecting Improvements on said lot, 
including a brick building, provided the Improvements to be completed sbouîd 
be insiu-ed In the sum of §4,000, with the loss payable to said Kahler, trustée, 
to secOTe said note." On February 6, 1896i, plaintifC flled his second amended 
original pétition, in whlch the allégations were the same as before, exeeirt that, 
instead of suing for himself, plaintifC alleged as follows: "Your petitloner, H. 
H. Smith, sues herein by authority and direction and for the use and benefit 
of the North Texas National Bank of Dallas, a private corporation organized 
under the national banking laws of the United States," etc. 

In its answer, défendant, among other défenses, set up that the change of 
capaeity in whieh the plaintifC sued, as shown by the amendment of the second 
amended original pétition, was the beginning of a new suit, and that more than 
two years had elapsed since the accnaal of the cause of action in favor of the 
said North Texas National Bank, and that the action was, tberefore, barred 
by the statute of limitation of two years. A trial was had at the January 
tenu, 1897, whieh resulted in a verdict for the plaintiff, and the coui-t entered 
judgment Jicconîlngly. Thereafter a motion for new trial was made and de- 
nied, and défendant then sued out this writ of error. The flrst assignment of 
error was to the refusai of the court to give a requested instruction to the 
eft'ect that the cause of action was barred by limitation, and that a verdict 
should be returned for défendant. 

The second assignment of error was as follows: "The court erred in giving 
in charge to the jury tlie follo"wing spécial instructions at the request of plain- 
tiff: 'ri.ointiff requests the following charges, which I give: "The jury are in- 
structed that the évidence shows that the proceeds of the insurance policy in 
question in this case were paid to H. A. Kahler by his attorneys ou February 
1, 1803. The évidence furiiter shows tliat the Noi*th Texas National Banlî con- 
sented at the time that the money should be so paid to and received by Mr. 
Kahler, but the jury are also instrueted that this does not show that tlie bank 
waJved its rlgbt to be paid the money by Mr. Kahler. ITie policy of insurance 
was payable to Mr. Kahler, trustée. It was his rlght and duty to receive the 
money In any event, no matter to whom the money really belonged, and it then 
beeame Mr. Kahler's duty to pay the money to tlie rightful owner; and, if the 
money belonged to plaintiff, it was his duty to pay it to plaintifC, notwithstand- 
ing the faet that the plaintiff or the bank may hâve consented that the money 
be paid to Mr. Kahler by the attorneys who collected it; and the mère fact 
that such consent may hâve been given will not of itself defeat the plaintifC's 
rlght to recover it if, under the testimony, plaintiff would otherwise be entitled 
to recover." ' And in this connection the court also erred in making the following 
statement to the jury as a part of Ms gênerai charge, to wit: 'Gentlemen of 
the Jury: It seems to the court, and I hâve no hésitation in saying to you, that 
Mr. Dabney and his partner had no alternative than to pay the money to Mr. 
Kahler; and, if Mr. Kahler had gotten ugly about It, he could hâve eompelled 
them to turn It over to him right quick. They were his counsel. This was an 
insurance policy held by hlm for his company, and the counsel, when they got 
the money, they had no riglit to hold it. It was their client's money. The 
North Texas National Bank had no right to object to the first disposition of the 
fund. But you will distinguish In this case the différence between the North 
Texas National Bank agreeing or permitting Mr. Dabney and Bdmonson to 
give over the money to tlielr client In the flrst instance, and of the other ques- 
tion of malcing an agreement or eontract by whieh they proposed to relhiquish 
ail claims thereto. Tliat is a différent question. That Is for the jury to say. I 
don't dispose of the question, but merely call your attention to the différence 
of the two questions,'— which action of the court in giving said charges was at 
the time excepted to by défendant, as shown by bill of exceptions No. 2." 

The third assignment of error was in tlie following language: "The court 
erred upon the trial of this case by interfering wdth defendant's counsel in their 
cross-examination of H. H. Smith, plaintifC In the case, in tiiis, to wit: 'The 
said Smith, being upon ttie witness stand, testifled in his own behalf,— testifled 
that he had made a eontract wlth H. A. Kahler, man.ager of the Middlesex 
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Banking Company, as allegod in plaJntiff's pétition; that Is, he stated It was 
agreed that the money that might be coUected on the Insurance policles should 
be used for the purpose of ereeting improvements upon tbe lot in controversy, 
including a brick building, provided the improvements to be completed should 
be insured in the sum of $4,000.' And upon cross-examination, said witness, 
belng aslîed the question If lie dld not, on the former trial of this case, testliy 
that the contract was ttiat tbe improvements to be made on said lot should be 
of such a character and value that the same would carry $4,000 Insm-ance, to 
which question he answered that he did not know what his exact language was 
as to thls point on the former trial of the case, but that he considered it amount- 
ed to the same thing, thereupon défendants' counsel asked wltness to state as 
nearly as he could the exact language of the contract, but the wltness answered 
the question sut>stantlally in the same way, saying he dld not remember the 
language used by him on a former trial, but that he considered that to say the 
building to be insured for $4,000, and to say that the building ^ould be of such 
a character and value as would carry $4,000, was substantially the same thing. 
After this question had been repeated to the wltness three or four times, and 
answered substantially In the same way by him, the court stopped défendants* 
counsel, and put an end to the cross-examination of said wltness upon that 
point, and at the same time stated in the présence and hearing of the jury that 
he would not pennlt a répétition of the question, as counsel would hâve an op- 
portunlty to argue the différence between the two forms of expression to 
the jury, but stated that the court agreed with the wltness that it amounted 
to the same thing whether the language used was that the house would be in- 
sured for $4,000, or that it would be a house of such a character and value as 
to carry $4,000 insurance; and the court afterwards erred in stating, among 
other things. In his gênerai charge to the jury as follows: 'Gentlemen of the 
jury: About this language used by Mr. Smith, on one occasion or another, 
that it must be a building that would Insure for $4,000, or would carry $4,000, 
the court apprehends that you will understand that was ail the same language. 
It would be puérile for the contract to mean that the building might be insured 
for $4,000 for five minutes or a day, through friendship or fraud, and thereby 
comply with the meaning of the contract; and, if you find that a contract ex- 
Isted, you vrill flnd that It was a contract for a building that would not only 
insure for $4,000, but that would carry the insmrance at tiie time, under tiie 
rules of the insurance companies under ordinary circumstances. As Mr. Smith 
testified, according to his understanding, it was ail the same thing. It Is true 
that the pettifogger might contend that it was Insured for $4,000 for one day; 
therefore they had complied with the contract There has been no such conten- 
tion. There ean be none by any reasonable man.' Defendant's évidence tended 
to show that no such contract was made on the trial of this case. Harry A. 
Kahler and H. H. Smith were the only witnesses who testified to the language 
of the conversation between Smith and Kahler in which the contract sued on 
was alleged to hâve been made." 

The fourth assignment of error was that the court erred in overruling the mo- 
tion for a new trial. 

Hill, Dabney & Edmonson, for plaintifl in error. 

William J. Moroney and Joseph M. Dickson, for défendant in error. 

Before PAEDEE and McCOEMIOK, Circuit Judges. and NEW- 
MAIN, District Judge. 

PER OURIAM. The second amended original pétition flied by the 
plaintiff in the court below does not make new parties, nor introduce 
any new cause of action. Construed most unfavorably to the pleader, 
and as compared with the original pétition, it can only be held to 
hâve more clearly deflned and described the cause of action upon 
•which the plaintiff originally sued, and continued to sue. It follows 
that the charge to the jury requested by the défendant in the court 
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below on the trial of the case with référence to the statute of limita- 
tion was properly refused. 

From the statement of the évidence as contained in the bills of 
exception, we do not find any error in the spécial instruction given to 
the jury at the request of the plaintiff, or in that portion of the court's 
charge recited in the bill of exceptions. The refusai of the trial 
judge to permit counsel for défendant in the court below on cross- 
examination of the witness to repeat a question which had already 
been asked and answered three or four times, is certainly not erro- 
neous, but rather has the appearance of having been eminently proper 
and commendable. 

We again announce that the refusai of the trial court to grant a 
new trial is not assignable as error. From a careful examination of 
the whole record in this case, we are not satisiied that there was any 
réversible error in the rulings of the trial judge on the trial. The 
judgment of the circuit court is affirmed. 



UNITED STATES v. GUE LIM. 

CDistrlct Court, D. Washington, N. D. October 28, 1897.) 

ExcijDsion op Chinesk — Wite of Mbrchant — Cebtificatb of Right to 
Entbk. 

The wlfe of a Chinese merehant residing In thls country, not belonging 
to the laboring class, Is not a person excluded by the laws, and upon arrivai 
hère Is entltled to enter and take up her résidence with her husband, with- 
out produclng the certificate prescribed by 1 Supp. Rev. St. (2d Ed.) p. 
459, § 6. In re Ll Foon, 80 Fed. 881, disapproved. 

Wm. H. Brinker, U. S. Atty. 
George S. Bush, for défendant. 

HANFOED, District Judge. The défendant is the wife of a Chi- 
nese merehant lawfully domiciled and doing business as a merehant 
in this State. Upon her arrivai a few months ago, the collecter of 
customs at the port of her arrivai, upon proof , which. h.e considered 
suffleient, tiiat she is not a laborer, nor a person excluded by the laws 
of the United States from coming to this country, and that she is 
the lawful wife of a Ghinese merehant, permitted her to land, and 
take up her résidence with her husband; but her right to enter was 
not evidenced by the certificate prescribed by the sixth. section of 
the act of July 5, 1884 (1 Supp. Eev. St. [2d Ed.] p. 459), whieh reads 
a^ f ollows : 

"Sec. 6. That In order to the falthful exécution of the provisions of this aot, 
every Chinese person, other than a laborer, who may be entitled by said treaty 
or this act to come within the United States, and who shall be about to coine 
to the United States, shall obtain the permission of and be identified as so 
entitled by the Ohinese government, or of such other forelgn government of 
which at taie time such Chinese person shall be a subject, in each case to be 
evidenced by a certificate issued by such government, which certificate sbalî 
be in the English language, and shall show such permission, with the name of 
the permitted person in his or her proper signature, and which certificate sball 
state tiie individual, family and tribal name in full, tltle or ofilcial ranli, if 
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any, the âge, height, and ail physical pecnliarîties, former and présent occupa- 
tion or professdon, when and where and how long pursued, and place of rési- 
dence of the person to whom the certiflcate is issued, and that such person is 
entitled by this a<;t to corne wlthin the United States. If the person so ap- 
plying for a certiflcate shall be a merchant sald certiflcate shall, In addition to 
above requirements, state the nature, character, and estimated value of the 
business carried on by him prior to and at the time of Ms application as afore- 
said. ♦ • •" 

The présent proceeding was initiated by a complaint sworn to by 
an oflScer whose duty is to see to tlie enforcement of the statutes ex- 
cluding Chinese laborers, alleging that the défendant is a Chinese 
laborer, not registered, and not having possession of a certiflcate of 
registration, as required by the act of May 5, 1892 (2 Supp. Rot. St. 
p. 13). Upon said complaint a warrant was issued, and the défend- 
ant has been brought before the court for the purpose of obtaining 
an order for her déportation. 

As the défendant does not belong to the laboring class, she is not 
required to be registered, and her arrivai in this country was not in 
time to hâve entitled her to be registered as provided in the last- 
mentioned act. The question in the case is whether she was entitled 
to be admitted upon her arrivai, without producing the certiflcate 
required of Chinese persons privileged to enter, by the sixth section 
of the act of 1884, above quoted. In a case similar to this, which 
came before Judge Deady, at Portland, in 1890, that eminent judge 
considered the question in ail its phases, and held that the wife and 
minor child of a Chinese merchant lawfully dwelling in the United 
States were not of the laboring class, and therefore not excluded from 
entering; and held section 6 of the act of 1884 to be not applicable 
to such a case, for the reason that it is impracticable for such per- 
sons to comply with the requirements of that section, and the effect 
of the statute, if applicable to such cases, must necessarily be to ex- 
clude them, and deprive them of rights guarantied by the treaty of 
1880. In re Chung Toy Ho, 42 Fed. .398. I flnd support for this dé- 
cision in the opinion of Judge Sawyer in the Case of Ah Moy, 21 Fed. 
785, wherein he shows that the Chinese exclusion acts were intended 
to apply to laborers as a class, and that the wife of a Chinese per- 
son has the same status as her husband, and belongs to the class to 
which he belongs, whether she is in fact a laborer or not. Also in 
the décision of the suprême court in the case of Lan Ow Bew v. 
U. S., 144 U. S. 47-64, 12 Sup. Ct. 517, 520, wherein it was held that 
a Chinese merchant having an established mercantile business in the 
United States, and maintaining therein a commercial domicile, upon 
returning from a temporary absence, was entitled to enter and re- 
main in this country without producing the certiflcate required by 
section 6 of the act of 1884. Chief Justice Fuller, in the opinion of 
the court, says : 

"The amendatory act of July 5, 1884, enlarged the terms of the certiflcate, 
and provided that it should be the sole évidence permissible on the part of 
the person producing the same to estabiisJi a rlght of entry into the United 
States. This rule of évidence was evidently prescribed by the amendment as 
a means of effectiially preventing the violation or évasion of the proliiblUon 
against tihe coming of Chinese laborers, It was designed as a safeguard to 
prevent the unlawful entry of such laborers under the pretense tliat they be- 
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longedto the merchant class, or to some other of the admitted classes. But 
tihe phraseology of the section, in requiring that the certiflcate of Identification 
should State not only the holder's family and tribal name In full, Ms tltle or 
officiai rank, If any, hls âge, height, and ail physical peeuliarities, but also 
his former and présent occupation or profession, when and where and how 
long pursued, and hls place of résidence, and, if a merchant, the nature, char- 
aoter, and estimated value of the business carrled on by him prior to and at 
the time of his application for such certiflcate. Involves the exaction of the 
unreasonable and absurd condition of a forelgn government eertifying to the 
United States facts in regard to the place of abode and the business of pcrsons 
residing in this country, whieh the forelgn government cannot be assumed to 
Imow, and the means of Information in regard to wliich exist bere, unless it 
be construed to mean that congress Intended that the certlficates should be 
produced only by Chinese residing In China or some other foreign country, 
and about to come for tlhe flrst time into the United States for travel or busi- 
ness or to talie up their résidence. • * ♦ By gênerai International law, 
foreigners who bave become domieiled In a country other than their own 
acquire rights and must discharge duties in many respects the same as pos- 
sessed by and Imposed upon the citizens of that country, and no restriction on 
the footing upon wtoich such persons stand by reason of thelr domicile of 
choice, or commercial domicile, is to be presumed; while by our ti'eaty with 
China, Ohlnese merchants domieiled in the United States bave, and are entitled 
to exercise, the right of free egress and Ingress, and ail other rights, privilèges, 
and immunities enjoyed in this country by the citizens or subjects of the 
'most favored nations.' There ean be no doubt, as was said by Mr. Justice 
Harlan, spealiing for the court, in C5iew Heong v. U. S., 112 U. S. 536-.549, .5 
Sup. Ot. 255, 259, that, 'since the purpose avowed in the act was to faithfully 
exécute the treaty, any interprétation of its provisions would be rejected wiiieli 
imputed to congress an intention to disregard the plighted falth of the govern- 
ment; and, consequently, the court ought, if possible, to adopt that construc- 
tion v(^hich recognized and saved rights secured by the treaty.' Tested by this 
rule, it is impossible to hold that this section was Intended to prohlbit or pre- 
vent Chinese merchants having a commercial domicile hère from leavlng the 
country for temporary purposes, and then returning to and re-entering it; 
and yet such would be Its effect if construed as eontended for on behalf of 
appellee." 

In reason, it seems to me that this statute could not hâve been in- 
tended by congress to apply to cases like the one now being con- 
sidered. Its nonapplicability is shown by the fact that compliance 
with its requirements on the part of persons. in the situation of this 
défendant is impossible; and it is unreasonable to présume that con- 
gress intended to exact of persons whose right to dwell in this coun- 
try has been secured by treaty stipulations performance of impossible 
conditions, or to deprive them of the right to come into this country 
for nonperformance of such conditions. If it was intended to ab- 
rogate the treaty, congress would hâve so declared in explicit terms. 

I would not hâve felt called upon to write an opinion in this case if 
it were not for the fact that recently Judge Lacombe, in the Li Foon 
Case, 80 Fed. 881, has given effect to this statute as a barrier to the 
admission into the United States of an infant child of a Chinese mer- 
chant lawfully residing therein, and upon the authority of his décision 
the officers of the' government insist that the défendant in tliis case 
must be separated from her husband, and returned to China. In Ms 
opinion the learned judge seems to hâve been led to his conclusion by 
considération of what he supposed to be the weight of authority, and 
yet he ignores entirely the décision by Judge Deady in the Chung Toy 
Ho Case and the décision of the suprême court in the Lau Ow Bew 
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Case. He says the only authority cited in support of lie right of a 
child of a Chinese merchant residing hère to come into the United 
States is the Ohung Shee Case, 71 Fed. 277, but "apparently in that 
case the betrothed bride held a certificate." As a matter of fact, the 
Chung Shee Case, as reported in 71 Fed., is not an authority on that 
point at ail. The décision in that case by Judge Wellborn was to the 
effect that the right of the woman to come into the United States, and 
remain, had been finally adjudicated by Judge Bellinger, and that the 
judgment in her favor, rendered at Portland, Or., was final and con- 
clusive, and he therefore declined to consider the question as to the 
right of a wife or child of a Chinese merchant in this country to come 
into the United States without producing the certificate required by 
the act of 1884. Further, in his opinion, Judge Lacombe says: 

"The clear weight of authority is against petitioner's contention (In re Ali 
Quan, 21 Fed. 182; In re Chinese Wife, M. 786; In re Wo Tal Li, 48 Fed. 
668), and there is nottiing in the laaguage of the statute warranting any such 
construction. Aa was held by the suprême court in Wan Shing v. U. S., 140 
U. S. 424, 11 Sup. et. 729." 

In the Ah Quan Case, 21 Fed. 182, Judge Sawyer and Judge Hoff- 
man gave an interprétation of the statutes harmonious with the con- 
clusions of the suprême court in the Lan Ow Bew Case; that is to say, 
they held the requirements as to certificates required of Chinese la- 
borers returning to the United States to be not applicable to cases of 
Chinese laborers entitled to return after temporary absences from 
the United States, whose departure had been prior to any time when 
return certificates could hâve been issued pursuant to the statutes; 
nor to cases of merchants or Chinese persons other than laborers, who 
were en route to enter the United States prior to July 5, 1884. The 
reason given for excusing such persons from compliance with the let- 
ter of the statute, as I gather from the opinion, is that conditions im- 
possible of performance are not to be presumed to hâve been intended 
by congress. The report of the décision contains no statement of facts 
in the case which Judges Sawyer and Hoffman were called upon to 
consider, but it is apparent from the opinion that they did not conàder 
the case of a wife or minor child of a Chinese merchant, having an es- 
tablished business and domiciled in the United States previous to the 
coming of such wife or minor chUd. 

In the Chinese Wife Case, 21 Fed. 785, the woman in the case was 
the wife of a Chinese laborer, and belonged to the class of persons 
which the statutes prohibit from entering the United States, and Judge 
Sawyer placed his décision against the right which she claimed on that 
ground. The opinion by Mr. Justice Field, however, in that case, does 
hold that a Chinese wife must be regarded as a distinct person, and 
that, to be entitled to admission, she must fumish a certificate, as re- 
quired either by section 4 or by section 6 of the act of 1884 ; and hi.s 
opinion is an authority supporting Judge Lacombe's décision, entitled 
to due respect The only comment upon it which I deem proper to 
make is that it was rendered prior to the décision of the suprême 
court in the case of Chew Heong v. U. S., 112 U. S. 536-580, 5 Sup. Ct. 
255, in which the court held that the fourth section of the act of May 
6, 1882, as amended by the act of July 5, 1884, prescribing the cer- 
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tificate which. shall be produced by a Chinese laborer as thé only évi- 
dence permissible to establish his right to re-enter into the United 
States, is not applicable to Chinese laborers who, residing in this coun- 
try at the date of the treaty, on November 17, 1880, departed by sea 
before May 6, 1882, and remained out of the United States until after 
July 5, 1884, reversing the judgment of the circuit court of the United 
States for the district of California, given in accordance with the 
opinion of Mr. Justice Fidd, and contrary to the opinion of Judge 
Sawyér. 

In the Wo Tai Li Case, Judge Hoffman held that the wife of a 
Chinese actor was not entitled to admission without producing the re- 
quired certiflcate, but there is nothing in the report of the case to show 
that her husband was doraiciled in this country, or that Judge Hoff- 
man considered the question as to the right of Chinese persons not 
laborers, having a domicile in the United States, to bring their wives 
and minor children to dwell with them. 

The Wan Shing Case, 140 U. S. 424, 11 Sup. Gt. 729, is not an au- 
thority in point. The case is distinguished by the fact than Wau 
Shing did not, at the time of his proposed return to the United States, 
hâve an established business or domicile in the United States. Em- 
phasis is given to thèse important facts in the opinion of Chief Justice 
Fuller in the Lan Ow Bew Case. 

Recurring to the décision by Judge Lacombe in the Li Foon Case, 
he States that apparently the betrothed bride ref erred to in the Chung 
Shee Case held a certiflcate, as if that fact might be considered the 
basis for the décision in favor of her right to enter. It appears, how- 
ever, by the report of Judge Bellinger's décision, that the only certifl- 
cate which was considered in the case was a certiflcate identifying the 
husband, and setting forth that the petitioner was his wife, and that 
such certiflcate was intended to évidence her right to land by virtue of 
such relation, which certiflcate was prepared at Portland, Or., and for- 
warded to China. Certainly, this was not the certiflcate contemplated 
or required by section 6 of the act of 1884. In re Lum Lin Ying, 59 
Fed. 682. I consider that it may be fairly claimed that the weight of 
authority is not as supposed by Judge Lacombe, but the contrary. 

Looking now to the reasons for and against the rule contended 
for by the offlcers of the government, I agrée with Judge Deady 
that the admission of Chinese merchants with their familles is not 
to be regarded as a mischief which the Chinese restriction and exclu- 
sion acts were intended to remedy. This is a commercial nation. 
The maintenance and extension of American commerce with the 
Oriental countries must redound to the beneflt of the American people 
as a whole. Chinese merchants in this country are doing an im- 
portant part in fostering this important interest, and no beneflt 
whatever can accrue to the people of this country by depriving them 
of liberty to dwell within our borders, with their familles, under 
the protection of our laws. The argument that Chinese laborers will 
corne to the United States in great numbers under prêteuse of being 
members of families of merchants already living hère, does not hâve 
very great force. The law bas been administered as interpreted by 
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Juflge Deady since the date of his décision in tlie Chung Toy Ho 
Case in 1890, and the evils supposed to follow such a décision hâve 
not come to pass. But, against ail argument opposed to liberality 
towards Ohinese of tlie merchant class, it must be said that it is the 
duty of the court to déclare the law as congress has made it, and 
harmonious with the established rules for the construction and inter- 
prétation of statutes. By this test I am constrained to hold tiiat 
the défendant is entitled to be discharged. 



In re GUT LUN. 

(District Court, N. D. Calif ornia. November 1, 1897.) 

No. 11,348. 

1 DBPOBTATION OP CHINESE— VALIDITT of JtJDOMBNT — 8UPEIIFLU0US FindinG 

A cximplalnt for the déportation of a Chinese laborer alleged merely that 
she had been and remained In the United States without procuring the cer- 
tificate of résidence required by the acts of May 5, 1892, and November 3, 
1893. On the trial the court; found that défendant was unlawfully within 
the jurisdiction of the United States, and, further, that she had entered the 
United States in violation of lavy, and gave judgment of déportation. Held. 
that the gênerai finding that défendant was unlawfully in the United States 
was sufEcient to support the judgment, though the further flnding of an 
unlawful entry was not within the issues made by the pleading. 
2. Samb — Collatéral Attack — Habeas Corpus. 

A judgment of déportation of a Chinese person by a court havlng jurisdic- 
tion of the controversy and the parties cannot be impeached on habeas 
corpus by proof of a différent state of facts from that on which the judgment 
was based; and where the court found that the Chinese person unlawfully 
remained in the United States without procuring the certiflcate of résidence 
required by the acts of May 5, 1892, and November 3, 1893, such a cer- 
tiâcate caiyiot be received in évidence in the liabeas corpus proceeding. 

This was a pétition by Gut Lun, a Chinese person, for a writ of 
habeas corpus to release her from confinement under a judgment of 
déportation. 

Lyman I. Mowry and J. C. Judkins, for petitioner. 
Bert Schlesinger, Asst. U. 8. Atty. 

DE HAVEN, District Judge. The petitioner, Gut Lun, is re- 
strained of her liberty for the purpose of déportation by virtue of a 
judgment of the district court of the First judicial district of the 
territory of Arizona. The record shows that the complaint in the 
proceeding in which that judgment was rendered charged that the 
petitioner hère is a Chinese laborer, and had, since May 5, 1892, 
"been and remained, and now is, within the limits of the United 
States, and is at présent within the limits of the city of Tucson, county 
of Pima, territory and district of Arizona, without procuring the 
certiflcate of résidence as required by the provisions of the act of 
congress entitled 'An act to prohibit the coming of Chinese persons 
into the United States,' approved May 5, 1892, and the act of con- 
gress amendatory thereof, approved November 3, 1893. Upon the 
trial in that proceeding the petitioner appeared in person and by 
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counsel, and the court found, among otlier things, as appears from 
the récitals contained in its judgment, that the said Gut Lun is a 
Chinese person, and a subject of the empire of China, and was found 
unlawfully within the jurisdiction of the United States of America, 
in the city of Tucson, territory of Arizona; and that she was "guilty 
of having entered the United States of America from the empire of 
China in violation of the act of congress in such cases made and pro- 
vided, and that she, the said Gut Lun, is unlawfully within the United 
States of America"; and thereupon judgment was given to the 
effect that she be deported to the empire of China. 

1. It is claimed by the petitioner that the flnding of the district 
court of Arizona to the efifect that petitioner was "guilty of having 
unlawfully entered the United States" was not witliin the issues in- 
Tolved in the proceeding before that court, and that its judgment 
is, for that reaaon, void. This contention is, in eiïect, nothing more 
than a claim that there is a variance between this iinding of the 
court and the f acts alleged in the complaint. If it should be conceded 
that such a variance exists, still that fact would not affect the juris- 
diction of the court to render the particular judgment under which 
the petitioner is held. The judgment rendered by the district court 
of Arizona was one which the law authorized it to pronounce in that 
proceeding, upon its gênerai flnding that this petitioner was found 
unlawfully within the jurisdiction of that court 

2. Nor did the spécial référée in the proceeding now before this 
court err in refusing to permit the petitioner to introduce in évi- 
dence a certiflcate of résidence, such as is required by section 6 of the 
act of congress of May 5, 1892, and the act of congress amendatory 
thereof, approved November 3, 1893. This certiflcate purported to 
hâve been issued to her by the collecter of internai revenue for the 
First district of California, prior to the commencement of the pro- 
ceeding which resulted in the judgment of déportation under which 
she is now held. This offered évidence undoubtedly tended to show 
that the petitioner has fully complied with the acts of congress above 
referred to, but in its judgment above referred to the district court 
of the territory of Arizona determined the fact to be otherwise than 
as is shown by such certiflcate, and this court is not authorized to 
retry that question. In re Tsu Tse Mee, 81 Fed. 702. The judgment 
of the district court of the territorv of Arizona being valid, it cannot 
be reversed or set aside in this collatéral proceeding by proof show- 
ing a différent state of facts from that upon which that court based its 
judgment. The proposition that the judgment of a court having juris- 
diction over the controversy and the parties to it cannot be împeached 
for error, either of law or fact, except in a direct proceeding for that 
purpose, is so well settled that it may be considered one of the maxims 
of the law. Oooper v. Reynolds, 10 Wall. 308. Exceptions overruled, 
writ discharged, and petitioner remanded to the custody whence she 
was taken, to be deported to China in accordance with the judgment 
of the district court of the territory of Arizona. So it is ordered. 



USITED STATES V. CHUNQ Kl FOON. 143 

UNITED STATES v. CHUNG Kl FOON. 

(District Coui-t, N. D. Californla. October 27, 1897.) 

No. 3,419. 

1. Chinese Laborebs— Certificats op Résidence— Restaurant and Lodq- 

ING-HOUSE KeEPEH. 

The words "Cliiiiese laborers," in the act of November 3, 1893 (28 Stat. 7, 
§ 1), amending the ac-t of May 5, 1892 (27 Stat. 25, § 6), and relating to cer- 
tificates of résidence, include a Chinamaii engaged in the business of Iseeplng 
a restaurant and lodging house, and ail Chinese persons, dépendent upou 
their labor for self -support, whether actually employed as laborers or not 
3. Samb. 

The status of a Ohmese "laborer" under the acts relating to déportation 
■waa not changed by his arrest upon a crlmlnal charge, and his subséquent 
enforced idleness in jail. 

This was a proceeding for the déportation of one Chung Ki Poon, 
alleged to be a Chinese laborer. 

Bert Schlesinger, Asst. U. S. Atty. 
George K. French, for défendant. 

DE HAVEN, District Judge. This is a proceeding brought by the 
United States for the déportation of a Chinese laborer. As I con- 
strue the agreed statement of facts, the défendant was born in, and 
is a subject of, the empire of China. He arrived at the city of Port- 
land, Or., in 1876, and engaged in the gênerai merchandise business, 
in which he continued until some time in the year 1892, when he came 
to San Francisco, and, after remaining in that city for thi'ee months, 
went to Bakersfleld, Cal., and opened a restaurant and lodging house 
as the proprietor thereof. The date when he commenced to conduct 
the business of restaurant and lodging-house keeper does not appear, 
but, from whatever date, he continued in such business until Novem- 
ber, 1892, when he was arrested upon a charge of having committed 
the crime of robbery, and confined in the county jail of Kern county. 
He remained in this jail until January 25, 1894, and then, having been 
convicted of the crime with which he was charged, he was placed in 
the state prison at San Quentin, and served therein under such judg- 
ment of conviction for the term of flve years. The défendant is with- 
out the certiflcate of résidence required of Chinese laborers by sec- 
tion 6 of the act of congress of May 5, 1892 (27 Stat. 25); and the act 
amendatory thereof, dated November 3, 1893 (28 Stat. 7, § 1). Upon 
thèse facts, United States Commissioner Heacock, to whom the mat- 
ter was referred, found that the défendant was not lawfuUy entitled 
to remain in the United States, and recommended his déportation to 
China. The défendant has filed exceptions to the report of the 
commissioner, and contends that upon the foregoing facts a judg- 
ment for his déportation from the United States would not be war- 
ranted by law. In passing upon the question thus presented, I do 
not deem it necessary to détermine whether défendant was a mer- 
chant on May 5, 1892, as it cleaHy appears from the agreed statement 
of facts that he had ceased to be a merchant before his arrivai in 
California, in 1892, and thereafter was the keeper of a restaurant and 
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lodging-house proprietor until Ms subséquent àrrest and confinement 
in jail, in November, 1892. By the terms of the act of November 3, 
1893, amending section 6 of the act of May 5, 1892, it was made the 
duty of ail CMnese laborers entitled to remain in the United States, 
before the passage of the act thus amended, to apply to the coUector 
of internai revenue of their respective districts, within six months 
thereafter, for a certificate of résidence; and if, at the date of the 
passage of such amendatory act of November 3, 1893, the défendant 
was a laborer, within the contemplation of that act, it was his duty to 
provide himself with the certificate therein required; and, if he has 
not done so, nor shown that his failure so to do was occasioned by 
accident, sickness, or unavoidable cause, within the meaning of the 
law, he is not entitled to remain in the United States. 

This brings me to the considération of the question whether the de- 
fendant was, at the date of its passage, a laborer, within the mean- 
ing of the act of November 3, 1893. Upon that date he was, as above 
stated, in jail, awaiting his trial upon a criminal charge, and had been 
so conflned for about one year; but at the time of his arrest his os- 
tensible occupation was that of keeping a restaurant and lodging 
house. It was held, and I think correctly, in the case of In re Ah 
Yow, 59 Fed. 561, that a restaurant keeper is to be classed as a la- 
borer under a proper construction of the act of congress under con- 
sidération, and I do not think that defendant's status as a laborer 
was clianged by the fact of his arrest, and subsequently enforced 
idleness in the county jail. A person may be properly referred to as 
a laborer, or as belongins: to the laboring class, although at the par- 
ticular time to which such référence is made he may, by reason of 
inability to obtain work, sickness, or other cause, not be actually em- 
ployed as a laborer; and, in my opinion, the words "Ohinese labor- 
ers," as used in section 1 of the act of November 3, 1893 (28 Stat. 7), 
refer not only to those actually engaged in manual labor at the 
date of the passage of that act, but were intended to include ail Ohi- 
nese persons dépendent upon their manual labor as a means of secur- 
ing an honest livelihood and self -support, and those who are not "oflQ- 
cers, teachers, students, merchants, or travelers for curiosity," within 
the meaning of the treaty of November 17, 1880, between the United 
States and China. This I understand to be, in effect, the construction 
given thèse words by Eoss, district judge, in his elaborate and well- 
considered opinion in the case of U. S. v. Ah Fawn, 57 Fed. 591, in 
which it was held that the words "Ohinese laborers," as used in the 
act of May 5, 1892, are broad enough, when read in coimection with 
the treaty made between the United States and Ohina on November 
17, 1880, to include Ohinese gamblers and "liighbinders." My con- 
clusion is that the défendant was a laborer on November 3, 1893, 
within the meaning of the act of congress of that date, before referred 
to, although he was then in the county jail, awaiting trial upon a 
criminal charge. He was a laborer at the time of his arrest, and his 
status as such was not changed by his subséquent imprisonment. Ex- 
ceptions overniled, and judgment that the défendant be deported from 
the United States to China. 
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In re TBB GEB. 
(District Conrt, D. Washington, N. D. October 19, 1897.) 

L OïFBR TO BbIBE OfFICKR— InTEEPRETEB OF ChINKSE LATfGTJAGB. 

An Interpréter of the Chinese language, appointée! by tiie secretary of the 
treasury, Is not actlng wltliin the scope of his officiai duty under such ap- 
pointment while servlng as interpréter of such language at a hearing of a 
criminal charge before the United States commissioner, within the mean- 
Ing of Rev. St. § 5451, maklng It a criminal offense to offer to bribe any per- 
son actlng for or on behalf of the United States In any officiai function. 

SL SAMK — CONTEMPLATED EXERCISE OF OPFICIAL FuNCTION. 

An offer made to a person in contemplation of a mère probabUity that he 
may be called to perform officiai functions, and Intended to influence bis 
conduct In the performance of such functions if he shaU be so called, does 
not vlolate Rev. St. § 5451, mailing it a criminal offense to offer to bribe 
a person exereising any officiai function, with Intent to Influence his action 
In his officiai capaclty. 

Thia was a proceeding in habeas corpus in behalf of one Yee Gee, 
wlio was committed to await the action of the grand jury on a charge 
of offering to bribe, etc. 

Ballinger, Ronald & Battle and Thomas Burke, for petitioner. 
Wm. H. Brinker, U. S. Atty., for respondent. 

HANFOED, District Judge. The petitioner having been commit- 
ted, in default of bail, to await the action of the grand jury upon a 
charge made against him of violating section 5451, Rev. St., he 
now seeks to be discharged on the ground that the facts alleged 
in the sworn complaint flied against him, and shown by the testi- 
mony for the prosecution, do not constitute an offense for which he 
can be punished under the laws of the United States. The testimony 
taken before the United States commissioner at the preliminary ex- 
amination of the petitioner tends to prove that he offered to bribe 
one J. E. Gardner to secure from him a translation favorable to the 
petitioner of certain Chinese letters and documents, which he ex- 
pected would be offered in évidence at a hearing to take place before 
the said United States commissioner of a criminal charge then pend- 
ing against the petitioner, and which letters and documents were 
supposed to contain évidence material to be considered upon said hear- 
ing; the said J. E. Gardner being compétent to translate from the 
Chinese to the English language, and holding at the time an appoint- 
ment from the secretary of the treasury as an interpréter of the Chin- 
ese language for an indeflnite term, and with flxed compensation, pro- 
vided to be paid from the treasury of the United States, pursuant to 
appropriations for the purpose made by acts of congress. Sec- 
tion 5451, Rev. St., makes it an offense for any person to promise, 
offer, give, or cause or procure to be promised, offered, or given, any 
money or other thing of value, or to make or tender any contract 
* • * for the payment of money * * * to any offlcer of the 
United States, or to any person acting for or on behalf of the United 
States, in any officiai function, under or by authority of any depart- 
ment or office of the government thereof, • • • with intent to 
83 F.— 10 
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influence his décision or action on any question, matter, cause, or pro- 
ceeding which may at any time be pending, or which may be brought 
before him in his ofQcial capacity, or in bis place of trust or profit, or 
with intent to influence bim to commit, or aid in committing, or to 
collude in or allow aûy fraud, or make opportunity for the commis- 
sion of any fraud on the United States, or to induce bim to aid, do, or 
omit to do, any act in violation of bis lawful duty. 

To make out a case under tbis section, it is necessary for tbe prose- 
cutîon to prove: (a) An offer to bribe; (b) tbat sucb corrupt offer 
was made to an officer of tbe United States, or a person at tbe time 
acting for or on bebalf of tbe United States in an officiai function; 
(c) tbat tbe offer was made to influence tbe officer or person in tbe 
doing of some act or performance of some duty in bis officiai capacity. 
For tbe sake of brevity, and to bring tbe case witbin tbe narrowest 
compass, I will assume tbat éléments (a) and (b) are sbown by suf- 
flcient évidence to make a prima facie case. It remains tben to be 
determined wbetber, in senlng as an interpréter of tbe Cbinese lan- 
guage at tbe bearing of a criminal case before a United States com- 
missioner, Mr. Gardner can be regarded as acting witbin tbe scope of 
bis officiai duty under tbe appointment wbicb be bolds from tbe secre- 
tary of tbe treasury. Tbe letter of appointment does not deflne nor 
prescribe bis duties, except in tbis : tbat be is directed to report for 
duty to tbe supervising spécial agent of tbe treasury department; nor 
do tbe statutes of tbe United States prescribe tbe duties of a Cbinese 
interpréter. Tbe most tbat can be inf erred from tbe appointment and 
the appropriation acts providing for the payment of Cbinese inter- 
pretèî's is tbat the persons holding sucb appointments are to assist 
the agents of the treasury department and customs offlcers by inter- 
preting and translating from tbe Chinese to the Englisb language 
and from Englisb to Chinese. Tbe secretary of the treasury bas no 
autbority to sélect interpreters to assist the courts in judicial pro- 
ceedings, and it would be expanding tbe scope of Mr. Gardner's offi- 
ciai functions too far to assume tbat his appointment constitutes htm. 
an ofScer of tbe United States, whose translation of a Cbinese docu- 
ment could be received in a judicial proceeding as authentic, by rea- 
son of the officiai character of the translater, or tbat in making a 
translation of tbe testimony or papers to be used at a bearing before 
a United States commissioner be would be acting in tbe discbarge of 
his officiai duty under said appointment. He could not be accepted 
as an interpréter at tbe bearing of Yee Gee's case without tbe ap- 
proval and authorization of tbe commissioner presiding at tbe bear- 
ing. Tberefore, if, in acting as an interpréter at sucb bearing, be 
may be regarded as performing in any sensé an officiai function, bis 
officiai character would be derived from bis appointment or désigna- 
tion to act in tbat capacity by tbe commissioner, and not from his 
gênerai appointment from the secretary of the treasury. It is my 
opinion tbat the offer to bribe, alleged to bave been made by Yee Gee, 
does not amount to a completed offense, witbin tbe provisions of 
section 5451, for the reason tbat it was not intended to influence Mr. 
Gardner in tbe manner of performing bis duty under his appoint- 
ment from the secretary of tbe treasury, and be had not at tbat time 
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been appointed or designated by the commissîoner to serve as an in- 
terpréter at th.e contemplated hearing, and held no relation to the 
government by reason of any appointment to act as an interpréter in 
any judicial proceeding. An offer made to a person in contempla- 
tion of a mère probability that he may be called to perfonn ofiScial 
fimctions, and intended to influence his conduct in performance of 
such functions if he shall be so called, does not violate this statute. 
An order will be entered directing that the petitioner be diseharged. 



In re WONG SING. 

(District Court, N. D. Oallfomla. October 21, 1897.) 

No. 11,361. 

1. Tbial— Objections to Evidence. 

An objection that the proper foundatlon bas not been laid for the Intro- 
duction of évidence otherwise relevant and compétent should point out 
the partieular and spécifie ground on which such gênerai objection rests, 
so as to apprise the court and thé party offerlng the évidence of the précise 
ground of objection. 

8. Same— Appeal, and Errok. 

The technical objection that the proper foundatlon was not laid for Im- 
peacbing évidence, consisttng of ineonsistent statements made by the wit- 
ness on a former occasion, cannot prevail on appeal, when it is apparent 
that the Tivltness fully understood ttie partieular occasion on which his for- 
mer statements were made, and It Is not clalmed that he did not hâve full 
opportimity to explaln the alleged discrepancies. 

8, Same— Exclusion of Chinbse— Examination by Customs Oppicers. 

The customs offlcers hâve the right to question Chinese laborers seeking 
to land in thls countiy to ascertaln whether they are entitled to do so; and 
such an examlnation, If properly conducted, does not violate their rlghts, 
though they may, in fact, hâve been bom in the United States. Therefore 
évidence of statements made durlng such examlnation, if In confllct wlth 
subséquent testimony of the same persons, may be recelved for the purpose 
of Impeachment 

This was a pétition for a writ of habeas corpus by Wong Sing, a 
Chinese person. The cause was heard upon exceptions to the report 
of a spécial référée. 

Wal. J. Tuska, for petitioner. 

H. S. Foote, for the United States. 

DE HAVEN, District Judge. Upon considération of the évidence 
returned to this court by the spécial référée, I concur in the conclu- 
sion reached by him that there is such a conflict between the testi- 
mony given by the petitioner and his witnesses in this proceeding, 
and the statements made by the same witnesses when questionëd by 
the oflBcers of the custom house at the time of petitioner's arrivai 
at this port, that such testimony is not sufiBcient to justify a finding 
that the petitioner is, as claimed by him, a native-bom citizen of the 
United States. Nor do I think the spécial référée committed any er- 
ror in overruling the several objections made by petitioner's attorney 
to the questions relating to such statements asked by the district 
attorney upon the cross-examination of the several witnesses who 
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testifled in behalf of the petitioner, nor in overruling objections made 
to the questions asked the witness Gardner for the purpose of im- 
peachment. It may be that the district attorney did not strictly 
comply with the requirement of the law in laying the foundation for 
such impeacliing évidence, but the gênerai objection that such évi- 
dence was incompétent, irrelevant, and immaterial, and that no foun- 
dation had been laid for its introduction, was not sufficiently spécifie. 
An objection that the proper foundation has not been laid for the 
introduction of évidence otherwise relevant and compétent should 
point out the particular and spécifie grounds upon which such gên- 
erai objection rests, so as to apprise the court and the party offering 
the évidence of the précise ground of objection to it. Crocker v. 
Carpenter, 98 Cal. 418, 33 Pac. 271. But, vi'ere the rule otherwise, 
such technical objection could not prevail hère, when it is apparent 
that the witnesses fullv ,understood the particular occasion upon 
which their former statements were made, and it is not claimed that 
they did not hâve full opportunity to explain the alleged discrepancy 
between such statements and their testimony given upon the hearing. 
The customs oflficers hâve the right to question Chinese laborers seek- 
ing to land at a port of the United States for the purpose of ascer- 
taining whether they are entitled so to do ; and such an examination, 
if properly conducted, does not violate any rights of such persons, 
although they may, in f act, hâve been born in the United States ; and 
évidence of statements made during such an examination, if in con- 
flict with subséquent testimony of the same person, may be received 
for the purpose of impeaching such subséquent testimony. Of course, 
the court should, before rejecting the testimony of a witness upon the 
ground of contradictory statements made by him to the customs ofii- 
cers upon such examination, be satisfied that the witness fully under- 
stood the questions asked him by such olficers, and that his answers 
thereto, as appearing in such statement, were correctly interpreted. 
There is nothing in this record tending to impeach the f airness of the 
examination conducted by the customs officers, nor any suggestion 
that the ofîicial interpréter did not correctly state the substance of 
the answers given by the petitioner and his witnesses upon the occa- 
sion of such examination. The exceptions to the report of the spécial 
référée are overruled, and the writ is discharged, and the petitioner 
remanded to the custody whence he was taken, for the purpose of 
deporting him out of the United States, and transporting him to the 
port whence he came. 



In re WILLIS. 

(Circuit Court, S. D. New York. September 15, 1897.) 

Fœdbbal CoNvrcTS in Btatb Putschs — Rule of Crédits. 

A prisoner confined in a penlteutiary of New York state for an offense 
against the United States is not entitled to an unconditional allowance 
for good behavior, under Rev. St. § 5543, but to thie same rule of crédits 
applicable by tbe law of the state to other prisoners in the same peniten- 
tiary, under section 5544. 
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%. SAMB— CONDITIOWAL COMMUTATION— SECOND OFFENSE. 

If the sentence of such a prisouer be commuted, and between the date 
of his discharge and the date of expiration of his full original term he Is 
convicted of any felony, even though not for an offense against the United 
States, he must, under Rev. St. § 5544, incorporating, by référence, Laws N. 
Y. 1886, c. 21, serve in the place where conflned for the later felony the 
unexplred term of bis original sentence. 

William N. Eunjon, for the motion. 
W. E. Kesselburgh, Jr., opposed. 

LACOMBE, Circuit Judge. The petitioner hère is clearly not cov- 
ered by the provisions of Eev. St. U. S. § 5543, which lays down tlie 
gênerai rule that convicts against the laws of the United States 
shall be entitled to an unconditional allowance for good behavior of 
one month in each year. He is one of the class referred to in sec- 
tion 5544, which proTides that "ail prisoners now or hereafter con- 
flned in the jails or penitentiaries of any state for offences against 
the United States shall be entitled to the same rule of crédits for 
good behavior applicable to other prisoners in the same jail or peni- 
tentiary." The "rule of crédits" in this state (chapter 21, Laws 
1886) provides, among other things, that, whenever he shall com- 
mute sentence, the governor "shall ♦ • * annex a condition to 
the effect that if any convict so commuted shall, during the period 
between the date of his or her discharge by reason of such commuta- 
tion and the date of the expiration of the full term for which he or 
she was sentenced, be convicted of any felony, he or she shall 
* • * be compelled to serve in the prison or penitentiary in which 
he or she may be conflned for the [later] felony * • • the remain- 
der of the term without commutation which he or she would hâve been 
compelled to serve but for the commutation," etc. The state stat- 
ute provides for a conditional commutation by instructing its offlcer 
(the governor) to insert such condition whenever he may commute 
sentence. That a commutation shall be invariably coupled with this 
condition is the "rule of crédits for good behavior" which is applica- 
ble to state prisoners. The fédéral government does not undertake 
to instruct the governor of the state as to what he shall or shall not 
do touching fédéral prisoners; nor is it at ail material to the case 
at bar that the governor did not personally commute Willis' sen- 
tence, nor "annex any conditions." The statute (section 5544) is self- 
executing so far as the annexing of the invariable condition to com- 
mutation is concerned. Good-conduct prisoners, by virtue of its 
provisions, earn a conditional commutation only, which becomes for- 
feited upon conviction of felony within the period of original sen- 
tence. Willis, therefore, assuming that he has failed to observe the 
condition, would be a fédéral convict who has not served the term of 
his imprisonment, and who has not succeeded in having his term 
shortened for good conduct, since his conditional commutation has 
beeome forfeited ; and the remainder of such term he should be "com- 
pelled to serve in the prison * * * in which he may be conflned 
for the [later] felony"; and such service for the remainder of the 
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original time is in obédience, net to any state authority, but to the 
original conviction in the fédéral court. 

It is urged that the condition has not been broken, since he has 
committed no second offense against the laws of the United States. 
The language of the state statute, however, is "any felony," and the 
context shows that the words refer to crimes, convictions for which 
would bring the offender into the state prison or penitentiary. The 
court is referred to no state authority defining thèse words "any fel- 
ony," and determining the question whether the provisions of the 
statute apply to one who, being under conviction for offense against 
the state laws, has had his original sentence commuted under the 
act of 1886, and who thereafter, and within the prescribed period, 
cornes again into confinement in a state prison or penitentiary under 
conviction in a fédéral court of a felony against the United States. 
But that the words "any felony" include félonies under the state laws 
is self-evident, and there seems no good reason for holding that con- 
gress, when it adopted the "rule of crédits" prescribed by the state, 
intended to change the meaning of the most important terms in which 
that rule is expressed. No question of jurisdiction or deprivation 
of rights requires any such interprétation. Having jurisdiction to 
impose the penalty of the full original term, the fédéral government 
had undoubted authority to couple any curtailment of that term with 
any conditions it chose to prescribe. It might hâve restricted such 
conditions so as to require abstention from offense against its own 
laws only, or it might, as it has done, require the convict who is thus 
enlarged, ex gratia, to continue to be a law-abiding member of the 
community, offending against no laws, state or fédéral, which he is 
bound to obey. 

The relator, therefore, is rightly held at the expense of the fédéral 
government until he shall hâve fiUed out the full term of his convic- 
tion in the United States district court (May 13, 1885), for flve years, 
of which he served in the Erie Penitentiary, the place of original 
confinement, three years and seven months only. He has not served 
out that full term of flve years, nor is it subject to réduction under 
section 5543, nor has he succeeded in securing any commutation of it 
under the rule of crédits prescribed by the state, and which, by sec- 
tion 5544, is made a part of the fédéral law. His condition is pre- 
cisely the same as if he had escaped before serving out hia term and 
been retaken. In the latter contingency there might be some ques- 
tion as to whether he should be held in this particular prison (Sing 
Sing) ; but, by adopting the state rule of crédits without anv qualifica- 
tion, the fédéral government has designated the place of his confine- 
ment as speciflcallv as if it had been named in the sentence imposed 
upon him by Judge Coxe. He is not to serve out the residue of his 
term in Erie Penitentiary, but in the prison where his later conviction 
leaves him. The writ is dismissed. 
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UNITED STATES v. DUNBAR et al 

(Circuit Court of Appeals, Ninth Circuit October 4, 1897.) 

No. 360. 

1, COSTS— liIABILITT DP GOVERNMBNT. 

Where, in a suit by tlie goveminent, a demurrer to the complaint Is sus- 
tained, and judgment entered dismlssing the suit, costs are not to be al- 
lowed against the govemment. 

3. Bail— Obligation of Subbtibs. 

In an action upon an undertaking of bail, the obligation of the suretles 
is in no way aiïected by the question whether the prosecution of the offieiwe 
was barred by the lapse of time. 

5. SAME— AUTHORITT OF United States Commissionbbs. 

Any United States commissloner is empowered, by Rev. St 1 1014, to take 
baU for the appearance for trial before the proper court of one charged 
with any crime or offense against the United States. 

4. Same— Statb Pkacticb. 

Under Bev. St. § 1014, relating to arrest, Imprlsonment, and bail In case 
of crimes against the United States, the purpose of the words, "agreeably 
to the usnal mode of process against offenders in such state," was to as- 
similate ail the proceedings for holding aocused persons to answer before a 
court of the United States to those for similar purposes under the laws ol 
the state where the proceeding ^ould take place. 

6. Samk. 

The Oregon statute declaring tbat, "after an Indlctment found and upon 
an appeal," a défendant cannot be admitted to bail, except by the judge 
or court where the action is pending, or in which ttie Judgmeht appealed 
from is given (Hiil's Ann. Laws Or. § 1463), does not impair the power of 
any offlcer designated by the United States statutes (Eer. St i 1014) to 
admit a défendant to bail after indlctment and before trial. 

6. Samb— Rbqdisites op Bail Bond. 

An undertaking of bail,' taken before a United States commissloner in 
Oregon, and setting forth in gênerai terms the nature of the oiïense charged 
In the indlctment, failed to recite that the défendant had been indicted or 
ordered admitted to bail, and omitted the number of the section of the Re- 
vised Statutes alleged to hâve been violated, and the date of alleged com- 
mission of the offense. Held, that thèse def ects were not fatal. 

7. Same — Description dp Offense. 

Under HiU's Ann. Laws Or. § 1470, relating to bail, a charge. In an under- 
taking taken under Rev. St. § 1014, by a United States commissloner in 
Oregon, that the défendant "conspired to defraud the United States," Is 
a sufflcient statement of his crime. 

8. Same — Conspiracy to Defraud. 

In a bail recognizance taken under Rev. St 5 1014, and charglng "con- 
spiracy to defraud the United States," it is not essential to state the person 
or persons with wihom défendant conspired, nor the acts done. 
8. Same— Unlawful Landing of Chinese. 

Under HiU's Ann. Laws Or. § 1470, relating to bail, a charge in an under- 
taking taken under Rev. St § 1014, by a United States commissloner in 
Oregon, that défendant "unlawfnlly aided and abetted the landing of 
Chinese laborers in the United States," is a suffident statement of his of- 
fense. Aet July 5, 1884 (23 Stat. 115; 1 Supp. Rev. St [2d Ed.] 4e0.) 
10. Same— PRODUCTroN of Accused by Scretiios. 

Where suretles on an undertaking of bail are thereby required to produce 
the défendant "whenever requested to do so," no request or notice is re- 
quired to bind them, except that duly given in open court at the time regu- 
larly set for his trial. 

In Error to tte Circuit Court of the United States for the District 
ot Oregon. 
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Danl E. Murphy, U. S. Atty., and Chas. J. Schnàbel, Xsst. U. S. 
Atty. 
Richard V. Nixon and Chester V. Dolph, for défendants in error. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

ROSS, Circuit Judge. This was a suit upon two certain undertak- 
Ings of bail. The court below having sustained a demurrer inter- 
posed by the défendants to the amended complaint, and the plaintiff 
declining to further amend, a judgment was entered dismissing the 
suit, with costs in favor of the défendants against the plaintiff. In 
so far as the judgment for costs is concerned, it was, no doubt, given 
through inadvertence, since in such a suit judgment for costs against 
the government is not allowed. 

The recognizances were taken and acknowledged before a commis- 
sioner of the circuit court of the United States for the district of 
Oregon, and were flied with the clerk of that court, and accepted by 
the court, on the 17th day of July, 1893. The complaint, as amended, 
shows that theretofore, in the month of July, 1893, one William Dun- 
bar was by the grand jury of the United States for the district of Ore- 
gon indicted for a violation of section 5440 of the Revised Statutes of 
the United States, and that on the same day there was issued out of 
that court, upon the indictment, a bench warrant for the appréhension 
of Dunbar, upon which he was on the 17th day of July, 1893, arrested 
by, and taken into the custody of , the marshal of the district ; that, in 
order to secure the release of the prisoner, the défendants James S. 
Dunbar and Seid Back made, executed, and acknowledged before R. H. 
Lamson, commissioner of the circuit court of the United States for the 
district of Oregon, the foUowing undertaking for the appearance of 
William Dunbar, to wit: 

"United States of America, District of Oregon, Olty of , ss.: 

"Be It remembered that on thls ITth day of July, A. D. 1893, before me, a 
commissioner duly appointed by the circuit court of the United States for the 
said district of Oregon, personally came William Dunbar, James S. Dunbar, and 
Seid Baclc, and jointly and severally aclinowledged themselves to owe the 
United States of America the sum of one thousand dollars, to be levied on their 
goodg and chattels, lands and tenements, if default be made In the condition 
foUowing, to wit: The condition of thls recognizance Is such that if the said 
WUliam Dunbar shall personally appear before the district court of the United 
States in and for the district aforesald, at Portland, Oregon, whenever re- 
quested to do so, and then and there to answer the charge of having, on or about 

the day of , 189-, within said district. In violation of section 

of the Revised Statutes of the United States, unlawfully eonspiring to defraud 
the United States, and then and there ablde the judgment of said court, and not 
départ without leave thereof, then this recognizance to be vold; otherwise to 
remain in full force and vtrtue. W. Dunbar. [Seal.] 

"James S. Dunbar. [Seal.] 
"Seid Back. [Seal.]" 

The complaint, as amended, allèges that upon the acceptance by the 
court of the above recognizance, on July 17, 1893, William Dunbar 
was discharged from the .custody of the marshal ; that thereafter, to 
wit, on the 7th day of May, 1895, the trial of the said William Dunbar 
was set for May 21, 1895, at which last-mentioned date, in the district 
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court of the United States for the district of Oregon, he was duly 
called to appear for trial; that he failed and neglected to appear at 
that or at any other time; and that the défendant sureties, after hav- 
ing been thrice called so to do, failed to produce the said William Dun- 
bar in the said court for trial, or to f urnish any excuse for his absence 
and failure to appear therein, whereupon the said district court de- 
clared the said recognizance forfeited. For a further and separate 
cause of action, the complaint, as amended, allèges that on or about 

the day of July, 1893, the said William Dunbar was by the 

grand jury of the United States for the district of Oregon indicted for 
a violation of section 11 of the act of congress approved July 5, 1884, 
and that on the same day, and upon that indictment, there was issued 
out of that court a bench warrant for the appréhension of the said 
William Dunbar; that thereafter, and on the 17th day of July, 1893, 
pursuant to the said warrant, the said William Dunbar was arrested 
by, and taken into the custody of, the marshal of the United States for 
the district; that in order to secure the release of the said William 
Dunbar from the custody of the marshal the défendants James S. Dun- 
bar and Seid Back made, executed, and acknowledged a certain other 
undertaking for the appearance of the said William Dunbar, in words 
and figures as foUows, to wit: 

"United States of America, District of Oregon, City of , ss.: 

"Be it rememliered that on this 17th day of July, A. D. 1893, before me, a 
commlssloner duly appointed by the circuit court of the United States for the 
said district of Oregon, personally came William Dunbar, James S. Dunbar, 
aM Seid Back, and jointly and severally acknowledged themselves to owe the 
United States of America the sum of flve thousamd dollars, to be levied on 
thelr goods and chattels, lands and tenements, if default be made in the condi- 
tion following, to wit: The condition of this recognizance Is such that If the 
said William Dunbar shall personally appear before the district court of the 
United States In and for the district aforesald, at Portland, Oregon, whenever 
required to do so, and then and there to answer the charge of having, or on 

about the day of , 189-, withln said district, in violation of section 

of the Revised Statutes of the United States, unlawfuUy aidlng and abet- 

ting the landing of Ohlnese laborers in the United States, and then and there 
abide the judgment of said court, and not départ without leaye thereof, then 
this recognizance to be void; otherwise to remain In full force and virtue. 

"W. Dunbar. [Seal.] 

"James S. Dunbar. [Seal.] 
"Seid Back. [Seal.] 

"Taken and acknowledged before me on the day and year flrst above written. 

"R. H. Lam.son, [Seal.] 
"Commissioner of the Court of the United States for the District of Ore- 
gon." 

The complaint, as amended, allèges that the undertaking last set out 
was taken and acknowledged before a commissioner of the circuit 
court for the district of Oregon, and accepted by the court, on the 17th 
day of July, 1893, w'hereupon the said William Dunbar was dis- 
charged from the custody of the marshal ; that thereafter, to wit, on 
the 7th day of May, 1895, the trial of the said William Dunbar was 
set for May 21, 1895, at which time, in the said court, he was duly 
called to apjDear for trial, but that he failed and neglected to appear at 
that or any other time ; and that thé défendant sureties, after having 
been thrice called to do so, failed to produce the said William Dunbar 
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in the said court for trial, or to furnish any excuse for his absence and 
failure to appear therein, in conséquence of which the said district 
court declared the said last-mentioned recognizance forfeited. The 
prayer is for judgment against the défendants for the respective 
amounts of the two recognizances sued on, together with costs of suit. 

It is contended by the appellees in support of the judgment giveu 
below (1) that the recognizances sued upon were not taken and ac- 
knowledged before any offlcer authorized to take or acknowledge bail 
in criminal cases; (2) that it does not appear from the complaint, 
as amended, that the défendants were ever notifled to produce their 
principal in accordance with the terma of their undertaking; (B) that 
the proceedings concerning the recognizances sued on were not in 
accordance with the laws of the state where the recognizances were 
executed and the court was held; and (4) that, if the recognizances 
sued on show that any criminal offenses were charged against the 
principal, the statute of limitations had run against them. 

Whether the offenses with which William Dunbar was charged 
were barred by lapse of time could only be determined in the prosecu- 
tions against him. The undertaking of the sureties was to answer 
for his appearance. That obligation did not at ail dépend upon or 
involve the question whether the prosecution of the respective of- 
fenses was barred by lapse of time. The power to take bail for the 
appearance for trial before the proper court of one charged with 
crime against the United States is expressly conferred upon — among 
other ofiQcers — any commissioner of a circuit court of the United 
States. Section 1014 of the Eevised Statutes is as f ollows : 

"For any crime or offense against the United States, the offender may, by 
any Justice or judge of the United States, or by any commissioner of a circuit 
court to take bail, or by any chancellor, judge of a suprême or superior court, 
chlef or first judge of common pleas, mayor of a dty, justice of the peace, or 
other magistrate, of any state where he may be found, and agreeably to the 
usual mode of process against offenders In such state, and at tlie expense of 
the United States, be arrested and Imprlsoned, or bailed, as the case may be, 
for trial before such court of the United States as by law has cognizance of the 
offense. Copies of the process shall be retumed as speedily as may be Into 
the clerk's office of such court, together with the recognizances of the witnesses 
for their appearance to testlfy in the case. And where any ofCender or witness 
is commltted in any district other than that where the offense is to be tried, it 
shall be the duty of the judge of the district where such offender or witness is 
Imprisoned, seasonably to issue, and of the marshal to exécute, a warrant for 
his removai to the district where the trial is to be had." 

The purpose and effect of the use by congress of the words in the 
foregoing provision, "agreeably to the usual mode of process against 
oiïenders in such state," was to assimilate ail the proceedings for 
holding accused persons to answer before a court of the United 
States to the proceedings had for similar purposes by the laws of 
the state where the proceeding should take place. A United States 
commissioner, acting under this statute, is simply a committing mag- 
istrate. U. S. V. Rundlett, 2 Curt. 41, Fed. Cas. No. 16,208; U. S. v. 
Horton, 2 Dill. 94, Fed. Cas. No. 15,393; U. S. v. Case, 8 Blatchf. 
250, Fed. Cas. No. 14,742; U. S. v. Martin, 17 Fed. 150; U. S. v. Sauer, 
73 Fed. 671. The real question, therefore, is whether the recogniz- 
ances sued on are valid when tested by the requirements of the Ore- 
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gon statute in regard to bail. The suggestion on behalf of the ap- 
pellees, tbat after indictment a defendaiit, under the Oregon statute, 
can only be admitted to bail by tbe court or judge, is not supported by 
the language of the statute, which is as foUows: 

"After an Indletment found and upon an appeal a défendant cannot be admit- 
ted to bail except by the court or judge thereof where the action is pending or 
In whlch the judgment appealed from is given." Hill's Ann. Laws Or. § 1463. 

This statutory provision denying to any ofScer or court the right 
to admit to bail a défendant against whom judgment bas been given, 
and from which an appeal is pending, other than the court by which 
such judgment was rendered, or the judge thereof, furnishes no war- 
rant for saying that after indictment, and before trial, the défendant 
may not be admitted to bail by any offlcer designated in section 
1014 of the Eevised Statutes. 

Sections 1304 and 1309 of the Oregon Statutes are as follows: 

"Sec. 1304. When an indictment is filed in court, if the défendant has not 
been arrested and held to answer the charge, unless he voluntarily appear for 
arraignment, the court must order the clerk to issue a bench-warrant for his 
arrest." 

"Sec. 1S09. When the crime is baiLable, and the défendant require It, the offi- 
cer makihg the arrest must take him before a magistrate of the county whereln 
the arrest is made or the action is pending, for the purpose of putting in bail, 
and thereupon such magistrate must proceed in respect thereto, aecording to 
the provisions of chapter XXIII. (XXIV.) of this Code, entitled 'Bail.' " 

By section 1470 of the same statute it is provided : 

"Sec. 1470. Bail is put in by a vîTltten undertaking executed by two sufflcient 
sui'eties, and acknowledged before the court or magistrate taking the same. 
It may be substantially in the foUowing form: 

"(1) Before indictment: 

"An order having been made on the day of , 18—, by A. B. (addlng 

his officiai title and place of jimsdietion) that C. D. be held to answer upon a 
charge of (stating briefly the nature of tlie crime) upon which he has been duly 
admitted to bail in tlie sum of dollars; 

"We, E. F., of (stating his place of résidence and occupation) and G. H., of 
(stating his place of résidence and occupation) hereby undertake that the above- 
named 0. D. shall appear and answer the charge above mentioned in whatever 
court it may be prosecuted, and shall at ail times render himself amenable to 
the orders and process of the court; and if convieted, shall appear for judgment 
and render himself in exécution thereof; or if he fail to perform elther of 
tliose conditions, that we will pay to the state of Oregon the sum of dol- 
lars (inserting the sum In which the défendant is admitted to bail). 

"(2) After indictment and before judgment: 

"An indictment having been found on the day of , 18—, In the cir- 
cuit court for the county of , charglng A. B. with the crime of (designating 

It generally), and he having been duly admitted to bail In the sum of 

dollars (the remainder of the undertaking may be in the words of the form No. 
1, substituting the word 'indictment' for the word 'charge') • • ♦." 

As will be seen, the provision of the Oregon statute is not that 
the bond shall be in the précise form therein prescribed, but that it 
may be in substantially that form. The failure of the recognizances 
sued on to recite the fact that the défendant, William Dunbar, had 
been indicted, and that he had been ordered admitted to bail, as 
well as the omission therefrom of the number of the section of the 
Eevised Statutes of the United States alleged to bave been violated, 
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may, we think, be treated as immaterial. Nor do we regard as fatal 
the failure to insert in the bonds the précise date upon which tke 
deffindant, William Dunbar, was by the indictments alleged to bave 
conjrûitted tbe respective offenses. True, thèse omissions évince 
gros* carelessness on the part of the commissioner, but they are not, 
in onr opinion, fatal. 

!<■ is further insisted upon the part of the appellees that neither of 
the recognizances sued on contains such a description of the offense 
with which the principal was chargea as the statute requires. That 
requirement is that the bond shall designate the offense "generally." 
The suprême court of Oregon, in the case of Belt v. Spaulding, 17 
Or. 130-134, 20 Pac. 827, held that section 1470 of the Oregon Stat- 
utea "introduced no new rule, but left the law just as it was before 
its enactment. In other words," said the court, "it is declaratory of 
the common law on that subject," which the court declared to be that 
the undertaking "must on its face indicate briefly the nature of the 
offense charged, and unless it does so it is not binding"; that this 
may be done by name, when the offense charged has a technical name, 
and, if not, then enough must be stated in the undertaking to point 
out clearly that a particular crime known to the law is charged. 
That that is the gênerai rule is shown by the authorities cited by the 
court in Belt v. Spaulding. Turning to the recognizances in suit, it 
is seen that in one the offense charged against the principal is "un- 
lawfully conspiring to defraud the United States," and in the other 
"unlawfully aiding and abetting the landing of Chinese laborers in 
the United States." Counsel for appellees are mistaken in saying 
that there is no such crime as conspiring to defraud the United 
States. By section 5440 of the Eevised Statutes it is declared that : 

"If two or more persons conspire, either to commit any offense against the 
United States or to defraud the United States in any manner or for any pur- 
pose, and one or more of such parties do any act to effect the object of the 
oonspiracy, ail ttie parties to such conspiracy shall be liable to a penalty of not 
less than one thousand dollars and not more than ten thousand dollars, and to 
imprisonment not more than two years." 

A conspiracy, ex vi termini, imports the participation of at least 
two persons. In the indictment, the person or persons with whom 
the défendant conspires, as well as the acts done, must, of course, be 
stated. But no such particularity is essential in a recognizance, 
which need only state the gênerai nature of the charge. In respect 
to the other charge, the law prohibited the landing of any Chinese 
laborer in the United States, and also made it a misdemeanor, sub- 
ject to certain prescribed punishment, for any person to aid or abet 
the landing therein of any such laborer. Act July 5, 1884. That 
was the gênerai nature of the second charge, as shown by the recog- 
nizance, and was, in our opinion, a sufQcient désignation of it. 

The failure of the sureties to produce their principal for trial when 
called upon to do so at the time regularly set for trial was sufflcient 
notice to them. No other notice was required. 

While each of the recognizances shows upon its face a decided lack 
of care upon the part of the commissioner, we are of opinion that 
each is good in substance. Accordingly the judgment of the court 
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below must be reversed, and the cause remanded, with directions to 
overrule the demurrer to the amended complaint, with. leave to de- 
fendants to answer if they shall be so advised. It is so ordered. 



In re CONSIDINB. 

(Carcuit Court, D. Washington, N. D. October 20, 1897.) 

Intoxicatinq Liqdors— Constitutional La.w— Emplotment of Wombn Whebk 

LiQUOR IS SOLD. 

A State statute forbidding the employaient of women in any saloon, 
beerhall, barroom, theater, or other place of amusement where intoxlcating 
liquors are sold as a bererage (Laws Wash. 1895, p. 177), does not abridge 
the privilèges and immunities of citizens, or deny the equal protection of 
the laws, within the meaning of the fourteenth amendment to the fédéral 
constitution, but is a valid exercise of the police power of the state. 

This was an application by John W. Considine for a writ of habeas 
corpus. 

Harrison Bostwick, for petitioner. 

Patrick Henry Winston, Atty. Gen., for respondent. 

HANFORD, District Judge. The application for a writ of habeas 
corpus in this case présents for décision the question whether the fol- 
lowing statute of the state of Washington is répugnant to the consti- 
tution of the United States : 

"No female person shall be employed in any capacity in any saloon, béer hall, 
bar room, théâtre, or place of amusement, where intoxlcating liquors are sold 
as a beverage, and any person or corporation convicted of so employing, or 
of particiimting in so employing, any such female person shall be fined not less 
than five hundred dollars; and any person so convicted may be imprisoned 
in the county jail for a period of not less than six months." Laws Wash. 1895, 
p. 177. 

The petitioner was convicted in the superior court for Spokane 
county of a violation of this statute, and the judgment against him 
has been aifirmed by the suprême court of the state of Washington. 
State V. Considine, 16 Wash. 358-365, 4'7 Pac. 755. After the judg- 
ment of the suprême court had been rendered, and the pétition for a 
rehearing denied, he filed his pétition herein for a writ of habeas cor- 
pus, alleging that he was unlawfully imprisoned under said judgment 
for nonpayment of the fine imposed. This court has no jurisdiction 
to review décisions of the suprême court of the state, upon questions 
of procédure in the state courts under state laws, or questions in- 
voMng the interprétation or application of the provisions of the state 
constitution. Therefore I will only say, in answer to the argument 
of counsel for the petitioner, as to those questions, that the décision 
of the suprême court of the state is final and conclusive. 

The contention of the petitioner is that, in contravention of the pro- 
visions of the fourteenth amendment to the constitution of the United 
States, the statute under w'hich he was convicted does abridge the 
privilèges and immunities of citizens of the United States; and does 
deny to persons within the jurisdiction of this state the equal protec- 
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tion of the laws, in this, that it deprives persons lawfully engagea in 
the liquor business of the privilège or right of employing women who 
are compétent to con tract witli référence to their own services; and 
in this, that it deprives women of freedom in their choiee of vocations, 
and makes it unlawful for them to engage in employment which is 
lawful for men. 

In the opinion of the suprême court of the United States by Chief 
Justice Fuller in the case of Giozza v. Tiernan, 148 U. S. 657-662, 13 
Sup. et. 723, it is declared that: 

"The amendment does not talie from the States those powers of police that 
were reserved at the time the original constitution was adopted. Undoubtedly 
It forblds any arbitrary deprivation of life, liberty, or property, and secures 
equal protection to ail, under like circumstances, in the enjoyment of their 
rights; but it was not designed to interfère with the power of the state to pro- 
tect the llves, liberty, and property of Its citizen», and to promote their health, 
morals, éducation, and good order. Barbier v. OonnoUy, 113 U. S. 27, 31, 5 
Sup. et. 357; In re Kemmler, 136 U. S. 436, 10 Sup. Ot. 930." 

The following paragraph from the opinion of the suprême court by 
Mr. Justice Harlan, in the case of Plumley v. Massachusetts, 155 U. 
S. 461-482, 15 Sup. Ct. 161, also bears directly upon the question in 
this case: 

"We are not unmindful of the fact— Indeed, this court has often had occa- 
sion to observe— that the aeknowledged power of the states to protect the 
morals, the health, and safety of their people by appropriate législation some- 
times touches, in its exercise, the line separating the respective domains of 
national and state authority. But in view of the complex system of govern- 
ment which exista in this country, 'presenting,' as this court, speaking by 
Chief Justice Marshall, has said, 'tlie rare and difflcult schéma of one gênerai 
government, whose action extends over the whole, but which possesses only 
certain enumerated powers, and of numerous state govemments, which retain 
and exercise ail powers not delegated to the Union,' the judiciary of the United 
States should not strike down a législative enaetment of a state,— especially 
if it has direct connection with the social order, the health, and the morals of 
Its people,— unless such législation plainly and palpably violâtes some right 
granted or secured by the national constitution, or encroaches upon the author- 
ity delegated to the United States for the attainment of objects of national 
concern." 

This statute is gênerai in its scope, and applies equally to ail per- 
sons similarly situated; it is not, therefore, in any sensé, partial or 
arbitrary. It was not enacted to do injury or work injustice. On 
the contrary, the intent of the législature is manifest to check the 
tendency towards immorality of the association of the sexes in places 
of resort where intoxicating beverages are sold and where the worst 
passions are aroused. 

It is true that the statute does not appear to be aimed in the most 
direct manner at the evil tendencies of association of the sexes in 
drinking places. Criminality, under the statute, consiste in the em- 
ployment of female persons in such places, and it forbids the employ- 
ment of women for any service, going to the extent of forbidding the 
engagement of actresses in theaters wherein liquor is sold, although 
the players may hâve nothing whatever to do with the business of 
serving drinks; and a point is made by petitioner that the législature 
has failed to touch the evil thing, for there is no prohibition in the 
law against women resorting to such places, or consorting with men 
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thereln- This criticîsm appears to be just, and jet It may be said, 
in défense of the law, that it bas been customary from time im- 
mémorial for législatures, in enacting new laws, to hâve in mind ex- 
isting and known evils, and to construct statutes with référence to 
particular f orms of wrongdoing which hâve attracted public attention. 
There can be no doubt that this statute was contrived because tbe 
particular resorts where barmaids and box-rustlers flnd regular em- 
ployment, and may be found in habituai attendance, bave ofEended the 
moral sensibilities of the people. If, in its resuit, the statute does 
not effect the reformation intended, it is for the législature to con- 
eider whether it will enact a more drastic law. But the constitu- 
tionality of a law is not to be tested by questioning its eflQcacy. 
Whether well designed to accomplish the purpose intended or other- 
wise, the law is a police régulation, and clearly within the police 
power of the state, which bas not been taken awajr by the fourteenth 
amendment. Pétition denied. 



In re LEWIS et aL 

(District Court, D. Washington, N. D. October 23, 1897.) 

1. Opfioeb Bxckedijsg His AuTHORiTY — To Whom Asswbrablb — CriminaIi 

LlABILITT. 

An offieer who, In the performance of what he coneelTes to be his officiai 
duties, transcends his authority, and Invades private rights, Is answerable 
therefor to the govemment under whose appointment he acts, and to in- 
dlvlduals injured by lils action; but where there Is no criminal intent he 
te not llable to answer the criminal process of another government. 
i. Habkas Cokpus— Writ against Statk Officbr— Fbdekal Oodrt— Extknt 

OF iNQtriBY. 

Fédéral courts hâve autihority in habeas corpus proceedings to Inquire 
Jnto the guilt or innocence of persons committed on prellminary examina- 
tion by a state tribunal on a criminal charge for aeta done In the service of 
the United States, so far as to détermine whether the acts were done 
wantonly and with criminal intent 
8. Cearob of Robbbry — Sufficienct of Evidbncb. 

A charge of robbery cannot t» sustained by évidence that the défendants 
participated tn a search of premises and seizures made under a warrant 
technically Insufficient, and tlhat they acted in excess of the authority given 
by the warrant. 

The petitioners, being spécial employés of the treasury department 
of the United States, assisted in searching the premises of one Yee 
Gee, at Port Townsend, under a search warrant issued by a United 
States commissioner. At the time of the search, certain papers, sup- 
posed to contain incriminating évidence against Yee Gee, were seized. 
Afterwards the petitioners were arrested on a charge of robbery, and 
upon a preliminary examination were committed on that charge in 
default of bail. The United States district attomey sued out a writ 
of habeas corpus in their behalf. Upon the facts appearing by the 
Bheriff's retum and testimony, ordered that the petitioners be dis- 
oharged from custody. 

Wm. H. Brinker, U. S. Atty., for petitioners. 

A. B. Colman and B. W. Jennings, for respondenti 
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HANFOÉD, District Judge. The motion in behalf of the respond- 
ents to remand will be denied, and I shall order that the petitioners 
be discharged from custody. In deciding this case, I do net mean to 
say that the warrant which Mr. Kiefer issued was a lawful warrant, 
nor that the proceedings under it were proper proceedings. I do not 
mean to say that the petitioners were lawfuUy discharging their ofifl- 
cial duties in what they did. In my opinion, the warrant itself was 
improvidently and erroneously issued, and the proceedings were ail 
ill-advised, and conducted with bad judgment. But where an officer, 
from excess of zeal or misinformation, or lack of good judgment in 
the performance of what he conceives to be his duties as an officer, 
in fact transcends his authority, and invades the rights of individ- 
uals, he is answerable to the government or power under whose ap- 
pointment he is acting, and may also lay himself liable to answer to a 
private individual who is injured or oppressed by his action; yet where 
there is no criminal intent on his part he does not become liable to 
answer to the criminal process of a différent government. With our 
complex System of government, state and national, we would be in an 
intolérable condition if the state could put in force its criminal laws 
to discipline United States ofiicers for the manner in which they dis- 
charge their duties. Or, take it the other way, if the government of 
the United States should prosecute as criminals sheriffs and other 
ministerial oflQcers, justices of the peace, and judges of superior courts 
for errors of judgment, or ignorance, causing blunders in the dis- 
charge of their duties, it would bring on a condition of chaos in a short 
time. 

Counsel is mistaken, I think, in assuming that the court in this 
proceeding is so limited in its powers that it cannot consider the 
question of whether the défendants are guilty or not guilty of the 
charge of robbery upon which they were committed. It is true that 
this court could never adjudicate that question iinally, so as to con- 
vict and punish thèse men for robbery if they were robbers; but in 
a proceeding of this kind it is absolutely necessary for the court to 
consider the question so far as to détermine whether the offlcers act- 
ed wantonly and with criminal intent, or whether, in so far as their 
acts may be regarded as wrongful, they were mère errors of judg- 
ment. Take, for instance, the Neagle Oase, 10 Sup. Ot. 658. It is 
not to be conceived that, if Neagle had actually committed a mur- 
der, the fédéral court would hâve shielded him from punishment. Sup- 
pose that Judge Terry had made no assault upon Judge Field, and 
there were no such appearances as to give reasonable ground to a 
person in the situation that Neagle was in to suppose that it was 
necessary to use a deadly weapon in défense of Judge Field, and that 
while acting as a protector for Judge Field, in accordance with in- 
structions from the attorney gênerai of the United States, he had 
wantonly shot and killed Judge Terry, or some other man, so that hi?; 
act would hâve been an actual murder; certainly Judge Sawyer and 
the suprême court of the United States would not hâve justified 
The use of the writ of habeas corpus to shield him from punishment. 
If the marshal of the United States, whose duty it is to attend ses- 
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sions of this court, and to préserve order, should Mil a man to pre- 
vent him from kllling the judge on tbe bench, or any other ofScer of 
the court, wMle in session, the court would go to the last extremity 
in protecting the marshal against prosecution or persécution for that 
act. But suppose, while the court is in session, the marshal, with- 
out any justification or excuse, wantonly kills a man in the court 
room, this court would not be compétent to deal with him according 
to his déserts, for it could do no more than punish him for contempt; 
but he should not, on that ground, be exempt from punishment for 
such criminal act. This court would not issue its process to shield 
him frpm prosecution before the tribunal having jurisdiction. Ee- 
cently a man supposed to be guilty of a number of murders in Au- 
stralia was apprehended on board of a Tessel before she arrived at 
her port of destination in this country. If the offtcer in pursuit of 
the fugitive in that case had committed a mistake in identifying the 
person, and had arrested a man for whose arrest the warrant gave 
him no authority, and had taken him, with his goods and property, 
forcibly from the vessel, then, in harmony with the argument for the 
respondent in this case, he might be heïd guilty of piracy, the pun- 
ishment for which is death; for if, in this case, the seizure of pa- 
pers and property not authorized by Judge Kiefer's warrant makes 
a case of robbery, then the forcible abduction of a man, and the tak- 
ing of his personal effects on board a vessel on the high seas, with.- 
out a lawful warrant, would make out a case of piracy. Marshals 
and sheriffs very often arrest person s whom they hâve no right to 
arrest. In such cases they may subject themselves to censure, and, 
if substantial injury is done, even where the élément of bad faith is 
lacking, the ofBcer may subject himself to liability for damages to 
the injured party; but an ofBcer in such case cannot be subjected to 
punishment as a criminal for mère errors, or mistakes, or defects in 
the warrant whlch he attempts to serve. It would be a monstrous 
thing if an oflBcer who should, by mistake, take into custody a person 
other than the one designated by a warrant, could be subjected to 
punishment as for a felonious kidnapping or abduction of a person. 

The undisputed and established facts in this case are that a war- 
rant was issued by an offlcer authorized by the laws of the United 
States to issue warrants in proper cases. Thèse petitioners were in 
the service of the government of the United States, and were acting 
in and about matters which pertained to their duties as public offi- 
cers. In going with the deputy marshal, who had this warrant is- 
sued to him, they went by request, and with his sanction; and ail 
that they did was in an oificial capacity, without any private or in- 
dividual malice, and without any felonious intent to commit a rob- 
bery or to do any criminal act. According to the évidence, they did 
things which, in my judgment, they had no right to do. It is my 
opinion that they went beyond the Une to which the warrant au- 
thorized them to go, and pried into matters which the warrant did 
not authorize them to pry into. Ail that is plain enough, but the 
felonious intent necessary to make robbers of them is entirely lack- 
ing. If th.ey were guilty of robbery, Judge Kiefer is a robber, and 
83 F.— 11 
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Deputy Marshal McLaughlin is a robber, aud Mr. Oullom is a robber. 
Why pick oiit Mr. Lewis and Mr. Gardner as tke rabbers? Tbey 
were simply acting in concert with. others who vrere more in the 
position of chief actors than they were. The bare statement tliat 
thèse men may be sent to the state penitentiary under conviction for 
robbery shows that the idea is an absurdity. The charge of robbery 
cannot be sustained by évidence tliat they participated in a search of 
premises and seizures made under a warrant which is technically 
insuflacient, and that they acted in excess of the authority which the 
warrant gave. There being no ground for a criminal charge under 
the laws of the state of Washington, it is the duty of this court to 
protect the petitioners, as fédéral offlcers, against further p'rosecu- 
tion for acts done under color of authority in the performance of 
officiai duty. Thèse are nly views of the case, and an order will be 
made accordingly, discharging the petitioners. 
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CuSTOMS Ddties—Classipicatioît— Tapioca Flode. 

"Tapioca flour," wliicli is made from th.e root of the shrub variously 
known as the inanihot, cassava, manioc, or mandioc, was dutiable, under 
the tarife act of 1890, as a préparation, "from whatever substance produced, 
fit for use as starCh," under paragraph 323, and was not free of duty as 
"tapioca, cassava, or cassady," under paragraph 730; it appearing that 
the article is fit for, and Is prlncipally used In the United States, as a 
starch. 77 Fed. 734, reversed. Townsend v. U. S., 5 0. C. A. 489, 56 Fed. 
222, disthiguished. 

Appeal from the Circuit Court of the United States for the North- 
ern District of California. 

Saml. Kjiight, Asst. U. S. Atty., for appellant 
Page, McOutcheon & Eells, for appellee. 

Before ROSS and MOKBOW, Circuit Judges, and HAWLEY, Dis- 
trict Judge. 

ROSS, Circuit Judge. The question in this case is whether certain 
merchandise imported into this country at the port of San Francisco 
is governed by the provisions of paragraph 323, or by those of section 
2 of paragraph 730, of the tarifiE- act of 1890. Paragraph 323 reads : 
"Starch, induding ail préparations, from whatever substance produced, 
flt for use as starch, two cents per pound." Section 2 of paragraph 
730 is as f ollows : "Tapioca, cassava, or cassady, free." The board of 
appraisers admitted the merchandise free, and its décision was, on ap- 
peal to the circuit court, afflrmed. 77 Fed. 734. Prom that décision 
the présent appeal is brought by the collecter. 

It appears from the ândings of the court below, which were largely 
based upon stipulation of the respective parties, that the importation 
in question consists of starch grains contained in and derived from 
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the root botanically known as jatropha maniliot; that in tlie West 
Indies this root is known as cassava or manioc; in Brazil, as mandioc, 
— ail of wliicli names indicate tlie same thing, without any change of 
condition or character. Tlie manihot, cassava, manioc, or mandioc, 
by whichever name called, is a shrub, of which. tliere are at least 
two varieties. The root of the sweet cassava may be eaten with im- 
punity; that of the bitter, which is most extensively cultivated, 
abounds in an acrid, milky juice, which renders it highiy poisonous 
if eaten in the récent state. Both varieties contain a large propor- 
tion of starch. The starchy substance constituting the importations 
involved in the présent controversy consists of the starch grains ob- 
tained from the manihot root by washing, scraping, and grating or 
disintegrating it into a pulp, which, in the bitter variety, is submitted 
to pressure, so as to separate therefrom the deleterious juices. The 
starch grains settle, and the juice is subsequently decanted, leaving 
as a deposit a powder, which, after repeated washings with cold water, 
and after being dried, is nearly pure starch, and is insoluble in cold 
water. This is the substance constituting the importations under con- 
sidération. If sufficient beat and motion are afterwards applied to 
this substance, a mechanical change takes place, the grains become 
fractured, and thereby agglutinated. This latter substance is partly 
soluble in cold water, and is granulated tapioca, known in com- 
merce as pearl and flake tapioca. The importations in question were 
from China, made between November 2, 1893, and June 6, 1894, and 
were made chiefly for the purpose of supplying Chinese laundrymen, 
who use the article as starch, and to a slight extent also for food pur- 
poses. Its use for such purposes is, however, limited to the Chinese, 
except that in some instances, in San Francisco, this substance is 
used for starch purposes in their business by white laundrymen, by 
mixing it with wheat or corn starch. Wheat and corn and potato 
starches are the starches commonly used in the United States. The 
substance in question is not imported into San Francisco by others 
than Chinese. Among the white people dealing with the Chinese on 
the Pacific coast the substance is commonly known as "Chinese 
starch." In the gênerai markets of the United States it is commer- 
cially known as "tapioca flour." In those markets the term "tapioca" 
includes that article in three forms, viz. flake tapioca, pearl tapioca, 
and tapioca flour. The same substance is imported from China, and 
used" in the Eastern states for starch purposes, — by calico printers 
and carpet manufacturers to thicken colors, for bookbinding, in the 
manufacture of paper, fiUing in painting, manufacture of a substi- 
tute for gum arabic and other gums, and also as an adultérant in the 
manufacture of candy and other articles. The court below further 
found that: 

"The article In question Is fit for use aa starch In laundry work, In the 
sensé that by its use clothes can be starched; but It is not commonly used 
In such work as starch throughout the tJnlted States, and îs not known to be 
so used except on the Pacific coast, as hereinbefore stated." 

A precisely similar article was under considération by the circuit 
court of appeals for the Second circuit in 1893. Townsend v. U. S., 5 
C. 0. A. 489, 56 Fed. 222. The évidence presented to the court in 
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that case failed to show that the article in question was a prépara- 
tion fit for use as starch. The court concluded its opinion in thèse 
words: 

"If tapioca flour was, in our opinion, a préparation fit for use as starch, the 
question would hâve arisen wlietlier it was specially provlded for under para- 
graph 323; but, tlie conclusion being that It was not such a préparation, It 
bas a place only in the free llst." 

The testimony there was suieh that the court said: 

"The article bas nerer been sold as a starch, and Is not considered in thls 
country as adapted to the ordlnary purposes of that article, and bas never 
been nianufactured Into eommerdal starch, but It is cbemically a starch. The 
term 'préparations fit for use as starch' means préparations which are actually, 
and not theoretlcally, fit for such use; which can be practically used as such, 
and not which can be made, by manufacture, fit for such use. Tapioca flour 
is used for purposes which are analogous to those for which starch is used. 
It is not used, though it probably could, by adéquate préparation, be used. 
for the same purposes, unless its use as a slzing can be ealled tlie same 
purpose. The testimony of the witness upon that subject was not sutbcient 
to justify the stress which the boai'd of gênerai appralsers placed upon It. 
The very suggestive évidence of the unsuitableness of tapioca for commercial 
use as starch is that, although it is much cheaper than starch made in this 
country, it does not corne into commercial compétition with starch made hère." 
5 C. C. A. 490, 56 Fed. 224. 

In the case at bar the évidence is, and the court so found, that 
with the imposition of a duty of two cents a pound the cost of the 
article in question has been substantially as great as that of ordlnary 
starches; a little more than that of the cheapest, and a little less 
than that of the best, starches. A comparison of the facts as made 
to appear in the Townsend Case with those established in the case 
at bar very clearly shows that they are almost entirely dissimilar, ex- 
cept in respect to the fact that the article in question is, chemically, 
almost a pure starch. In the présent case it is shown that it is not 
only chemically almost a pure starch, but that it is commercially 
known on the Pacific coast as "Ghinese starch," and is largely used 
by the Ghinese for the starching and stiflening of clothes, and to some 
extent by white people in their laundry work. It is further shown 
in the présent case that the same article is imported from China, and 
used in the Eastern states for starch purposes, — by oalico printers 
and carpet manufacturers to thicken colors, in the manufacture of pa- 
per for bookbinding, filling in painting, manufacture of a substitute 
for gum arabic and other gums, and also as an adultérant in the 
manufacture of candy and other articles. The évidence and findings 
in the présent case not only show that the article in question is a 
préparation fit for use as starch, but that its chief use in the United 
States is as a starch, and that only to a very limited extent is it used 
for food purposes. 

The case hère presented for décision is, therefore, very différent 
from that before the circuit court of appeals for the Second circuit, 
entitled "Townsend v. U. S." The court hère must décide, as the court 
there did, upon the facts before it. This is by no means saying that 
the tariff law means one thing in San Francisco and another in New 
York. Tariff laws are laws of gênerai application, and are made, not 
ior the government of particular ports, but for the government of 
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the wliole country, including ail of its ports. But courts do not make 
facts. Thej flnd them, when called upon to do so, upon légal évi- 
dence properly introduced, and upon the facts as thus established 
their judgment must be based. Tapioca flour being bere shown to be 
a préparation fit for use as starch, the question arises, which the cir- 
cuit court of appeals for the Second circuit said did not arise in the 
Townsend Case, wfcpfher it was specially provided for under para- 
graph 323 of thé act of 1890. It will be well to insert again the two 
clauses of the act in question. Paragraph 323: "Starch, including 
ail préparations, from whatever substance produced, fit for use as 
starch, two cents per pound." Section 2 of paragraph 730: "Tapi- 
oca, cassava or cassady, free." That the article under considération 
is prepared from the root of the mandioc plant, and is its flrst 
product, is conceded. Being a flour, it is a root flour. The applica- 
tion of a certain degree of heat and of motion to the flour will con- 
vert it into the flake and pearl tapioca, respectively, of commerce. 
Thèse are well-known food products, and clearly entitled to free en- 
try, under section 2 of paragraph 730 of the act of 1890. Does the 
fact shown by the flndings and évidence, that in the gênerai trade of 
the United States the term "tapioca" is understood to include the 
flour as weU as flake and pearl tapioca, entitle the flour to free entry 
also? That is undoubtedly so, unless congress in the act in question 
has made a spécifie provision covering the flour, for the rule is well 
settled that in tàriff législation the désignation of an article eo nomine 
must prevail over a gênerai description that would otherwise em- 
brace it. Homer v. Collecter, 1 Wall. 486; Eeiche v. Smythe, 13 Wall. 
162; Movius v. Arthur, 95 U. S. 144; Arthur v. Lahey, 96 U. S. 112; 
Arthur v. Eheims, Id. 143. But a name under which an article is 
commerclally known wiU not control a spécifie provision respecting it. 
Magone v. Heller, 150 U. S. 70, 14 Sup. Ct 18. In that case certain 
provisions of the tariff act of 1883 were involved. "Schedule A — 
Chemical Products," of that act, imposed duties on varions compounds 
of "potash," including "nitrate of, or saltpetre, crude, one cent per 
pound. Mtrate of, or reflned saltpetre, one and one-half cents per 
pound. Sulphate of, twenty per centum ad valorem." "Bichromate 
of potash, three cents per pound." 22 Stat. 493. Among the articles 
exempt from duty by the free list of the same act were the following: 
"Bone dust and bone ash for manufacture of phosphate and fertilizers. 
Carbon, animal, fit for fertilizing only. Guano, manures and ail sub- 
stances expressly used for manures." Id. 515. The court said : "Con- 
gress, for the promotion of agriculture, evidently intended that, if a 
substance which might be described by the name of an article sub- 
ject to duty under Schedule A was, within the description in the free 
list, of use for fertilizing the ground, it should be exempt from duty;" 
and, accordingly, whether the article which was there the subject of 
importation, and which was chemically "sulphate of potash" was en- 
titled to free entry or not, was made to dépend upon whether it was 
"expressly used for manure" in the sensé deflned by the court. As 
nas been seen, congress, by the act hère under considération, put 
tapioca, cassava, or cassady on the free list; but in the same act it 
also provided that starch, including ail préparations, from whatever 
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substance produced, fit for use as starch, should pay a duty of two 
cents per pound. Under the tarifE act of July 30, 1846, starcù and 
tapioca were made dutiable at 20 per cent ad valorem. 9 Stat. 47. 
The act of March 2, 1861, coatinued the duty on starch at 20 per 
cent ad valorem, but lowered the duty on tapioca to 10 per cent, ad 
valorem. 12 Stat 188, 190. By the act of June 30, 1864, it was pro- 
vided that starch made of potatoes should pay two mills a pound 
duty, starch made of corn or wheat tiiree mills a pound, and starch 
made of rice or any other material one cent a pound; the duty on 
tapioca remaining 10 per cent, ad valorem. 13 Stat. 266. In the Be- 
vised Statutes root flour, tapioca, cassava, or cassady are upon the 
free list, and a duty imposed on "starch made of potatoes or corn one 
cent per pound and twenty per cent, ad valorem; made of rice or 
any other material, three cents per pound and twentv per cent, ad 
valorem." Eev. St. pp. 481, 488, 489. By the act of March 3, 1883, 
the duty on potato or corn starch was placed at two cents a pound, 
and on other starch at two and one-half cents a pound; and by the 
same act root flour, tapioca, cassava, or cassady, and arrowroot were 
placed on the free list. 22 Stat. 503, 517, 520, 521. The law so 
stood at the time of the passage of the act of 1890, in which act are 
the provisions already twice quoted, and which act omitted from the 
free list root flour, but inserted therein "arrowroot, raw or manu- 
factured." While root flour, tapioca, cassava, or cassady remained up- 
on the free list, with a duty imposed on the varions starches at so 
much a pound, it was held in a number of cases by the treasury de- 
partment that flour made from the maiidioc root was not embraced 
by the provisions in respect to starch, but was entitled to free entry. 
Some of those décisions ijroceeded upon the ground that the flour was 
one form of tapioca, and therefore embraced by that term, and some 
of them upon the ground that the flour, being made from the mandioo 
root, was a root flour, and entitled to free entry as such. Décisions 
of Treasury Department, §§ 8161, 5802, 7971, 9031. And in Chung 
Yune V. Kelly, 14 Fed. 639, Judge Deady held that flour made from 
the manihot root, whether known as root flour, cassava, or tapioca, 
having been expressly exempted from duty by the then existing 
statute, was not included in the provisions imposing a duty on 
starches, although largely composed of starch granules, and fit for use 
as starch. The fltness of this root flour, included within the term 
"tapioca" as understood by the gênerai trade of the United States, for 
use as starch in laundry work, as well as in the arts and manu- 
factures, is clearly shown by the évidence and the flndings of the 
court below. Indeed, it is shown that in this country, at least, it is 
chiefly so used. In view of the former législation, to which référence 
has been made, and of the décisions that were based upon it, it does 
not admit of doubt, we thin k, that when congress, by the act of 1890, 
dropped root flour from the free list, and imposed a duty, not only 
on starches, as theretofore, but also on "aU préparations, from what- 
ever substance produced, fit for use as starch," it intended to add to 
the protection of American starches, and to make ail root flour fit 
for use as starch, from whatever root produced, and under whatever 
generic name known, pay a duty at the prescribed rate. There is 
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nothing to the contrary in the case entitled Townsend v, U. S., 5 C. C. 
A- 489, 56 Fed. 222. The government's case there 'w^as, of course, 
ended by the failure to make it appear that the article in question 
was fit for use as staroh. The learned couosel for the respondents 
in the présent case, in a supplemental brief, refer to the action of 
the lajst congress in respect to the tariff act just enacted, known as 
the "Dingley BDl," as sustaining their construction of the act of 1890. 
It is said that the Dingley bill, as introduced in the house of repré- 
sentatives, proTided for a duty of one-half of one cent per pound on 
"tapioca, cassava, or cassady, farina, and sago, in flake, pearl, or fleur," 
and that, as enacted, the article tapioca was transferred to the free 
list, and no mention made of flour, flake, or pearl tapioca; while in 
the same bill as introduced and as enacted provision was made for 
a duty on starch and "préparations" fit for use as starch. To what 
extent, if at ail, the latter act was influenced by the décision in the 
Townsend Case and by the varions rulings made by the treasury de- 
partment under the provisions of the act of 1890 known as the "Mc- 
Eanley Bill," and the subséquent tariff act known as the "Wilson 
Bill," may be proper subjects for considération when an interpréta- 
tion of the provisions of tiie Dingley bill is demanded. The question 
does not arise in the présent case, the décision of which involves only 
the tme meaning of the act of 1890. What congress meant by that 
act is not aided by its act in 1897. Judgment reversed, and cause re- 
manded, with directions to the court below to enter judgment upon 
the findings in accordance with the prayer of the petitioa. 
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(Circuit Court of Appeals, Thlrd Circuit. November 3, 1897.) 

No. 36. 

1. CusTOMS DnTiBS— Classification— Hbmstitched Initial Handkbrchikfs. 
Ootton hemstltched handkerdilefs, with an initial embroldered thereon, 
were dutiable under the act of October 1, 1890, as "haadkerchiefs com- 
posed of cotton or other vegetable fiber," under paragraph 349, Schedule I, 
and not as "embroldered and hemstitched handkercSiiefs," under paragraph 
373. U. S. V. Harden, 15 C. C. A. 358, 68 Fed. 182, approved. 

t. SaMB— EVIDBNCE OP COMMERCIAL DESIGNATION. 

In determinlng whether hemstitched handkerchlefs, with a Btngle Initial 
embroldered thereon, are "embroldered and hemstitched handkerchlefs," 
In the meaning of the tarifa law, It Is proper to admit évidence that the goods 
in question were commercially known as "hemstitched initial handkerchlefs," 
and that "embroldered and hemstitched handkerchlefs" was a commercial 
désignation for a well-known class of goods, from whlch such Initial hand- 
kerchlefs were «xcluded. 

Appeal from the Circuit Court of the United States for the Eastem 
District of Pennsylvania. 

James M. Beck and Francis F. Kane, for the United States. 
W. Wickham Smith, for appellees. 

Before SHIRAS, Circuit Justice, AOHESON, Orcult Judge, and 
KIEKPATEICK, District Judge. 
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ACHESON, Circuit Judge. This is an appeal from a judgment 
ol the circuit court in a proceeding brouglit by the colleetor of tlie 
port of Pliiladelphia under the fifteenth section of tlie customs ad- 
ministrative act of June 10, 1890, to review a décision of the board of 
United States gênerai appraisers as to tb.e classification and rate of 
duty on certain imported merchandise, consisting of cotton bem- 
stitched handkerchiefs witb an initial embroidered thereon. The 
colleetor of the port of Philadelphia assessed a duty of 60 per cent. 
ad valorem upon thèse handkerchiefs under paragraph 373, Sehedule 
J., of the act of October 1, 1890, as "embroidered and hemstitched 
handkerchiefs," The protests claimed that they were properly 
dutiable at 50 per cent, ad valorem, as "handkerchiefs composed of 
cotton or other vegetable fiber," under paragraph 349 of the same act 
and Schedule I. The board of gênerai appraisers, after examining 
witnesses, rendered a décision sustaining the protests. The board 
of appraisers found as facts that the merchandise in question "is com- 
mercially known and designated as hemstitched initial handker- 
chiefs," and that the "term 'embroidered and hemstitched handker- 
chiefs' is a term of commercial désignation, describing a well-known 
and generally recognized class of handkerchiefs from which initial 
handkerchiefs like those in thèse cases are excluded." After the 
case was brought into the circuit court, under an order of the court 
additional évidence was taken both by the importers and on the part 
of the government. Upon the whole proofs the court afûrmed the 
décision of the board of appraisers that the merchandise in question 
was properly dutiable at only 50 per cent, ad valorem under para- 
graph 349, Schedule I, of said act. 

The question of the dutiable classification under the act of October 
1, 1890, of cotton hemstitched initial handkerchiefs, was considered 
by the United States circuit court of appeals for the Second circuit, 
in the case of U. S. v. Harden, 15 G. G. A. 358, 68 Fed. 182, and that 
court, sustaining a décision of the board of gênerai appraisers, held 
that such handkerchiefs were not dutiable at 60 per cent, ad valorem, 
as "embroidered and hemstitched handkerchiefs," under paragraph 
373, but at 50 per cent, under paragraph 349. The court in its opin- 
ion stated two grounds for its conclusion, namely, that "the record 
abundantly discloses that, in the speech of commerce, thèse goods, 
though embroidered with an initial, were not classified or regarded 
as embroidered"; and that, apart from the question of commercial 
désignation, "the embroidery of a single letter upon the corner of 
the handkerchief is so limited in its extent and of such comparative 
narrowness as not to require that the handkerchiefs should be re- 
garded as embroidered." Certainly this décision is entitled to great 
respect. We do not, however, regard it as positively controlling 
hère, especially in view of the new évidence before us. We hâve 
therefore given to the question of the dutiable classification of this 
merchandise an independent investigation. 

In announcing the resuit of our considération of this record, we do 
not deem it to be necessary to enter upon any extended discussion of 
the évidence. The above-recited findings of the board of gênerai 
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appraisers, with respect to the commercial désignation f*f the two 
classes of handkerchiefs mentioned by them, were fuUy wairameù by 
the proofs before the board. Indeed, the great body of those proofs 
was against the govemment, The évidence upon the subject of com- 
mercial désignation taken under the order of the circuit court was 
less one-sided. A number of witnesses testifled there in favor of the 
govemment. Having regard, however, to the expérience and means 
of knowledge of the several witnesses, the weight of the testimony 
taken in court seems to us to be with the importers. Basing our con- 
clusion upon the whole évidence, we are of the opinion that the ând- 
ings of fact made by the board of gênerai appraisers upon the subject 
of commercial désignation should not be disturbed. 

We cannot agrée with the counsel for the govemment in their con- 
tention that the évidence of trade désignation was inadmissible or 
inapplicable hère. In Kobertson v. Salomon, 180 U. S. 412, 415, 9 
Sup. et. 559, 560, the suprême court said: "The commercial désig- 
nation, as we hâve frequently decided, is the first and most important 
désignation to be ascertained in settling the meaning and application 
of the tariff laws. * * * But, if the commercial désignation fails 
to give an article its proper place in the classifications of the lavF, 
then resort must necessarily be had to the common désignation." 
Again, in Twine Co. v. Worthington, 141 V. S. 468, 471, 12 Sup. Ct. 55, 
56, the court declared: "It is a cardinal rule of this court that, in flx- 
ing the classification of goods for the payment of duties, the name 
or désignation of the goods is to be understood in its known commer- 
cial sensé, and that their dénomination in the market when the law 
was passed will control their classification, without regard to their 
scientific désignation, the material of which they are made, or the use 
to which they may be applied." In Toplitz v. Hedden, 146 U. S. 252, 
256, 13 Sup. Ct. 70, 72, the court said: "If the commercial désigna- 
tion of the article gave it its proper place in the classification of the 
statute, resort to the common désignation was unnecessary and im- 
proper." Thèse principles were broadly reaffirmed in the still more 
récent case of Cadwalader v. Zeh, 151 U. S. 171, 14 Sup. Ct. 288. In 
our opinion, the évidence hère produced to show that the term "em- 
broidered and hemstitched handkerchiefs" was and is a commercial 
term, describing a class of merchandise which did not and does not 
include initial handkerchiefs like those involved in this proceeding, 
fully met the requirements of the adjudged cases. 

Finally, aside altogether from the question of commercial désigna- 
tion, it seems to us that the embroidering of an initial upon a hand- 
kerchief does not make it an "embroidered handkerchief," either ac- 
cording to common understanding and speech or within the fair mean- 
ing of the act of October 1, 1890. The court of appeals for the Sec- 
ond circuit well said: "The embroidery of a single letter upon the 
corner of the handkerchief is so limited in its extent, and of such 
comparative narrowness, as not to require that the handkerchiefs 
should be regarded as embroidered." To the common appréhension, 
we think, the term "embroidery," as applied to a handkerchief, im- 
plies ornamentation, whereas an initial, whether embroidered or 
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otherwîse aflSxed upon the handkerchief, is but a mark of identifica- 
tion. The fact that the expense of embroidering the initial forms a 
considérable proportion of tiie entire cost of the handkerchief is not 
material. This additional expense does not make it an embroidered 
handkerchief. It is still an initial handkerchief, both in commercial 
and in popular désignation. The décision and judgment of the cir- 
cuit court are afllirmed. 



STROM MANUF'G CO. V. WEIR FROG CO. 

(Circuit Court of Appeals, Sisth Circuit November 1, 1897.) 

L Pleading in Patbnt Cases— Dbmdbkbb to Bill. 

When the case as presented is clear, and the court finds no dlfflculty In 
understandlDg the character and scope of the Invention from the patent 
Itself when tested by tiie common knowledge pertainlng to it, and there- 
upon discems that the patent Is not sustalnable, the proper course is to 
dispose of the case on demurrer, and thus put an end to useless litigatlon. 

3. Patents — Novblty and Invention— Substitution oï' Materials. 

The substitution of one material for another, especially of kinds so Intl- 
mately allied as those of cast and wrought iron or steel, involves no in- 
vention, nor are the products thereof patentable for the reason that one 
may possess greater advantages than the other. 
8. Samk— Kail Bhaces. 

There is no patentable invention in swaglng, or strlking up by means of a 
die from «. blank of malléable iron or steel, a rail brace of a form whlch 
had previously been made of cast métal. 

4. Same. 

The Alkins patent. No. 352,286, for Improvements In the manufacture 
of rail braces used on rallroad tracks, Is vold for want of invention. 

Appeal from the Circuit Court of the United States for the South- 
ern District of Ohio. 

This was a suit in equity by the Strom Manufacturing Company 
against the Weir Frog Company for alleged infringement of the 
Alkins patent, No. 352,286, for an improvement in rail braces. On 
a demurrer to the bill, the circuit court held that the patent was in- 
valid on its face for want of patentable invention, and accordingly 
entered a decree dismissing the bill. 75 Fed. 279. From this de- 
cree the complainant has appealed. 

Philip C. Dyrenforth and Geo. S. Baily, for appellants. 
Wood & Boyd, for appellee. 

Before TAFT and LURTON, Circuit Judges, and SEVERENS, Dis- 
trict Judge. 

SEVERENS, District Judge. The bill of complaint in this case 
charges the défendant with infringing certain letters patent issued 
November 9, 1886, to Charles Alkins, being No. 352,286, for new and 
useful improvements in the manufacture of rail braces used in the 
construction of raiiroad tracks, more especially about switches and 
curves in the track where the side pressure of the wheels of cars mov- 
ing on the ti'ack is greatest. The rights secured by thèse letters 
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patent were subsequently assigned to the complainant The bill is 
in the usual form, and prays not only for an injunction, but for an 
accounting. The spécifications of the patent relate to a rail brace or 
support "struck up by dies from a blank plate of wrought or mal- 
léable iron or steel, in such a manner as to convert the blank into a 
suitable base provided with a hollow abutment adapted to engage 
the side of the rail in order to effectively brace the same." The ob- 
jects of the invention, as stated in the spécifications, were: 

"First. To produce at a reduced cost and in a more convenient way a rail 
brace possessing In a high degree both stxength and durability, and involving 
ail of the advantages without the disadvantages of the old construction of rail 
braces. 

"Second. To rapidly and economically produce a rail brace possessing ail of 
the necessary features of strength, durability, and àdaptabillty to its destined 
purpose, and at the same time involving the employment of considerably less 
métal than hi the old construction of brace, whereby a saving in material Is 
effected and the cost of production lessened, without weakening or otherwlse 
detracting from the serviceability of the brace. 

"Third. To effect a considérable lessening of the tlme and labor heretofore 
Incident to the manufacture of rail braces, thereby reducing the cost of their 
manufacture, and permitting large orders to be fllled rapidly." 

The claims founded on the spécifications are 11 in number, the 
flrst 5 of which relate to the art or process of manufacturing such 
braces, the sixth, seventh, and eighth to the blank pièce of métal ap- 
propriately formed and trimmed on which such rail braces are con- 
structed, and the ninth, tenth, and eleventh to the rail brace itself as 
foi-med. 

The défendant demurred to so much of the bill as is founded upon 
claims 1, 2, 3, 6, 9, and 10 of the patent, upon the f oUowing grounds : 

"(1) That sald bill does not eontaln any matter of equity whereon this court 
can ground any decree or glve to the plaJntifC any relief agalnst thls défendant 
on account of said claims 1, 2, 3, 6, 9, and 10 of said patent. 

"(2) That the alleged Improvements specifled in said claims were not new and 
patentable at the time of the alleged invention thereof, Inasmuch as before 
that time it was the common and gênerai knowledge of the public, of which 
the court will take Judicial notice, that the art of striking up métal blanks into 
hollow articles was old; that the shape of the article produced depended on 
the form of the dies used; and that It has been held not to be invention to 
change the form of a die so as to malîe a new-shaped article under it. 

"(3) That cast rail braces of the character and form of the patented one, with 
solid abutments, being admitted by sald bill to be old before the date of the 
alleged invention, it is not shown by said bill that there was any invention in 
making the abutment hollow, that being a well aaiû generally known resuit ot 
the commôn practice of the art of striking up métal into any hollow form, of 
which the court will take judicial notice, and no spécial or other means than 
the public possessed is described in said patent for the accomplishment of this 
resuit." 

To so much of the bill as relates to the other claims, the défendant 
answered, denying that the matter of the invention was new and 
useful, and further denying that the patentée was the first inventer 
thereof. The answer aîso insisted that, in view of the state of the 
art at the time of the alleged invention, "the subject of the last-men- 
tioned claims did not involve invention." After the lapse of several 
months, the complainant set the demurrer down for hearlng, and 
filed a replication to the answer; the défendant at the same time mov- 
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ing for the dismissal of so much. of the bill as was covered by its aa- 
swer. No proofs were offered within the time prescribed by the 
mies, nor at any time, in support of that portion of the bill which the 
défendant answered. Upon the hearing of the case in the court be- 
low, the demurrer was upheld, upon the ground that no invention 
was displayed in the supposed improvement set ont in the patent. 
The bill was dismissed, and the complainant has appealed. No criti- 
cism is made upon the action of the court in the dismissal of the bill 
in respect of the claims to which the answer was directed, and the ap- 
peal as presented to us by counsel challenges only the décision of 
the court in sustaining the demurrer, which concerns the first, sec- 
ond, third, stxth, ninth, and tenth claims of the patent. 

In support of the appeal it is flrst contended that the court erred 
in disposing of the case made by the bill on demurrer, It is claimed 
that thjs course was too summary, and that the justice of the case 
could hâve been better subserved by awaiting the proof and obtain- 
ing the aid of those conversant with the art in elucidation of the mat- 
ter of the invention. But it is no longer open to question that 
where the case as presented is clear, and the court flnds no difflcultj' 
in understanding the character and scope of the invention from the 
patent itself when tested by the common knowledge pertaining to it, 
and thereupon discerns that the patent is not sustainable, the proper 
and expédient course is to dispose of the case on demurrer, and thus 
put an end to useless litigation. Locomotive Works v. Medart, 158 
U. S. 68, 15 Sup. et. 745; Richards v. Elevator Go., 158 U. S. 299, 15 
Sup. et. 831; American Fibre Chamois Co. v. Buckskin Fibre Go., 37 
U. S. App. 742, 18 G. G. A. 662, and 72Fed. 508. 

The proper course to be pursued w'hen a question of the propriety 
of such action is presented was stated by Judge Taft in delivering 
the opinion of the court in the case of American Fibre Ghamois Go. 
V. Buckskin Fibre Go., 37 U. S. App. 742, 18 G. G. A. 662, and 72 Fed. 
508, thus: 

"The rule Is now well settled that a défendant to a patent Inf riiigement bill 
may raise the question, on demurrer, whether the alleged invention, as dis- 
elosed by the spécification of the patent, is devoid of patentable novelty or In- 
vention. Richards v. Elevator Co., 158 U. S. 299, 15, Sup. Ct. 831; West v. 
Rae, 33 Fed. 45. It is also well settled that, in considering the qu^tion of 
the validlty of a patent on its face, the court may take judicial notice of facts 
of common and gênerai linowledge tending to show that the device or process 
patented Is old or lacklng in invention, and that a court may refresh and 
strengthen Its recollection and impression of what facts were of common and 
gênerai knowledge at the time of the application for patent by référence to 
any printed source of gênerai Information which is known to the court to be 
rellable, and to hâve been published prior to the application for the patent. 
Brown v. Piper, 91 U. S. 37. The presumption from the Issuance of the patent 
Is that it Involves both novelty and invention. The effect of dismissing the 
bill upon demurrer is to deny to the complainant the right to adduce évidence 
to support that presumption. Therefore the court must be able, from the 
statements on the face of the patent, and from the common and gênerai knowl- 
edge already referred to, to say that the want of novelty and invention is so 
palpable that It is Impossible that évidence of any klnd could show the fact 
to be otherwise. Hence it must foUow that, if tlie court has any doubt what- 
ever with référence to the novelty or invention of that which is patented, it 
must overrule the demurrer, and give the complainant an opportunity by proot 
to support and justify the action of the patent oiHce." 
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Many of the cases in which. tMs subject bas been considered were 
cited in that opinion, and they clearly demonstrate tlie correctness of 
the Tiews entertained by tîie court as expressed by the foregoing ex- 
tract. 

Undoubtedly, if there appears upon the face of the patent something 
inhering in the substance of the invention wMch is recondite or ab- 
struse, something which créâtes a difflculty for the court in fully com- 
prehending its nature or its limitations, and the court, upon applying 
the common knowledge of the art, is embarrassed with doubt as to 
the proper conclusion to be reached, such difflculty, re-enforced by the 
presumption of the Talidity of the patent, would indicate the propriety 
of refusing to dismiss the bill upon demurrer, and awaiting the fur- 
ther development of the invention by the proofs. But we do not 
think that such a case is presented hère. The spécifications and 
clatms are readily compréhensible, and no person ordinarily skillful, 
and having the ordinary instruction of those employed in the exer- 
cise of the art, could fail to understand ail there is in this patent. 
There is no suggestion of anything in it which is obscure, and there 
is no profit in waiting for light where none is needed. 

The first three claims relate to the art or process of manufacturing 
rail braces, and are as follows: 

"(1) The improvement in the art of manufacturing rail braces consisting In 
striking up a métal Jjlank into a hlgher abutment arlsing from a base, wlth 
Its front or abuttlng end and sald base shaped to the portions of the rail 
against which the base Is to bear, substantially as descrlbed. 

"(2) The Improvement In the art of manufacturing rail braces consisting In 
striking up between the two opposite side edges and at one end portion of 
the métal blank a hollow abutment, with Its front or abuttlng end shaped to 
the portions of the rail against which it is to bear, substantially as described. 

"(3) The Improvement in the art of manufacturing rail braces consisting In 
forming an oblong métal blank, widening towards one end, and striking up a 
length of the wider portion of said blank into a hollow abutment, wlth its 
front or abutting end and the material left as a base shaped to the portions 
of the rail against which the base is to bear, substantially as described." 

There are minor variations in the expression of thèse claims, but 
thèse variations are unimportant in the view we take of them; and, 
for the purposes of décision, we shall give the invention covered by 
them crédit for ail that is contained in any of the three. 

It is contended on behalf of the défendant that the improvement in 
the art which the patentée claims to hâve produced by his invention 
is not sufiflciently described to comply with the statute (Eev. St. § 
4886), which provides that the description thereof must be in such 
terms as to enable any person skilled in the art to make and use it. 
Upon first thought iîiis objection would seem to hâve force, but 
Judge Sage, who heard the case in the court below, referring to the 
opinion of this court in Kilbourne v. W. Bingham Co., 6 U. S. App. 
65, 1 C. C. A. 617, and 50 Fed. 697, answered, in substance, that the 
process of swaging was itself very old, and that any skilled person 
would know from the drawings and spécifications how to strike up the 
métal into the form of a rail brace. And, indeed, we do not think it 
can be doubted that the form of the article to be produced being given, 
and the material with which it was proposed to make it stated, it 
would be quite an elementary opération for an experienced métal 
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worker to construct the rail brace of the patent. As the patentée 
describes no spécial process, the only process which can be implied 
is the old one, which the common expérience of those employed in 
such pursuits would suggest. 

But the implication of the exercise of the common skill of the art 
which must indispensably be carried into the claims in order to sare 
them as suffîciently descriptive is fatal to their validity, for the strik- 
ing up of the rail brace from a plate of métal, which the patentée 
claims as his improvement in the art, is thus shown to be nothing else 
than the old process of making such forms by means of hammers, 
stamps, dies, and swages, or other tools familiar to operatives skilled 
in working with them. It belongs to one of the earliest of the arts, 
and its history reaches back to the myths of antiquity. It is unneces- 
sary for us to décide whether the process is sufflciently described in 
thèse claims; for, if it is, it is only by an implication of the pre-exist- 
ing art, which would demonstrate that nothing was invented. 

Olaim 6 is as foUows: 

"(6) The blank, A, for a rail brace, wldenlng towards one end, substautially 
as described." 

This is for the constructed article, and not for the art of con- 
structing it. Ail suggestions, therefore, about the economy of con- 
structing the blanks by cutting them ofl widthwise from a strip of a 
plate of métal, so that the wide and narrow ends of the plate shall 
alternate, and thus utilize the whole of the métal, are irrelevant. Be- 
sides, it is an economy obvions to the common understanding, and in 
very common practice in manufactures of various kinds. As to 
blanks eut in this way, wider at one end than at the other, to the end 
that, when "struck up," they shall conform to certain requirements, 
there is nothing new in thèse. Pièces of cloth to be made up into 
garments, as, for example, the parts intended for sleeves, exhibit 
this form of construction. The pièces of leather eut to make the 
front portion of the uppers of boots afford a pertinent illustration. 
Such forms are the resuit of mère experiments of "cutting and trying" 
or of reducing to a flat surface an article having the desired conforma- 
tion. This is not invention. The matter is too clear to warrant pro- 
longed discussion. 

The ninth and tenth claims are not essentially différent from each 
other, and are for the manufactured article, the rail brace. They 
are thèse: 

"(9) A struek-Tip métal rail brace, having a hoUow abutment rising from a 
base, substantlally as described. 

"(10) The struck-up métal rail brace, formed with the hoUow abutment, 3, 
rising from a base, 4, substantlally as described." 

The patentée concèdes that iron rail braces cast with solid abut- 
ments, but otherwise of the same form, were already in use; but he 
claims certain advantages from using wrought or ductile métal. The 
advantages which he supposes to exist are those which economize the 
work of production in the saving of material and labor. It is not 
claimed that his rail brace possesses greater strength and durability 
than those in use, but he says they can be produced in a more ad- 
vantageous way by his method with ductile métal, instead of by cast- 
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ing them in the old fonn. But tlie substitution of one kind of ma- 
terial for another, especially of kinds so intimately allied as those of 
cast and wrought or malléable iron or steel, is not of the cbaracter 
of invention, nor are the products thereof patentable for the reason 
that one may possess greater advantages than the other. Kilbourne 
V. W. Bingham Go., supra, and the cases there cited upon this point. 
And see, aiso, Hofl v. Manufacturing Co,, 139 U. S. 326, 11 Sup. Ct. 
580. No doubt, there are exceptions to the gênerai rule, but they 
dépend upon spécial facts indicating the présence of more genius or 
invention than is exercised by the ordinary skill and knowledge of 
those familiar with the qualifies of materials and their varions 
adaptations in the usef ul arts. The principle on which such exceptions 
rest was explained in Potts & Co. v. Oreager, 155 U. S. 597, 15 Sup. 
Ct. 194, which has become a leading case on this subject. 

This patent was issued in 1886. Before that time the substitu- 
tion of wrought or malléable metals for other metals had beau made 
in a multitude of common instances. It was shown extensively in 
culinary utensils and in many of the industrial arts. That the prod- 
ucts of swaging ductile metals might be lighter and require less ma- 
terial, that they would be less liable to break, and might be made 
with less labor, was known to everybody. The patent in question 
does not in this respect stand on better ground than did the Kilbourne 
patent in the case of Kilbourne v. W. Bingham Co., already referred 
to. In that case Kilbourne claimed to hâve invented a sink to be 
used in kitchens and similar places. Cast-iron sinks of like form had 
been in use before, but the patentée claimed that he had devised a 
better one, wtdch he produced by striking up a blank of wrought or 
malléable métal into the required form, and that it possessed certain 
advantages over the old cast-iron sink, which he enumerated thus: 

"My invention consists of a sink swaged or strucls up from a single sheet of 
wrought iron or steel, without joint, seam, or Interior angle." 

He then set forth varions defects in sinks made of cast métal, say- 
ing: 

"Sinks of this kind are nelther strong nor durable. They break easily and 
frequently in shipping or in storing them, and also in placing or setting them 
up in position for use. They are also Uable to fracture or break if water 
should freeze in them, and, in order to give them the modicum of strength 
which tliey possess, a considérable amount of métal must be used In their con- 
struction, making them cumbersome and heavy, and Increasing expense o£ 
manufacture." 

He gave this description of his invention: 

"I hâve discovered that the above-specified defects can be completely re- 
moved by making the sink of wrought iron or steel, said sink being swaged 
or struck up from a single sheet of such métal, as hereinbefore first spec- 
Ifled. Such a sink is, of course, sti'onger than one of cast métal, and is not 
liable to be fractured or broken by a sudden jar or blow. It is cheaper than 
a cast-metal sink, for the reason that much less métal is required in Its con- 
struction; and it can, by the swaging opération,— as, for instance, by being 
struck up in a drop press,— be made more rapidly and economleally. * * * 
The sink, being, as seen in the drawings, without interior angle, has prac- 
tically equal strength at ail points, and has no corners where sédiment or 
dirt can gather." 
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The objecta th.us sought by Lis improvements were very similar to 
tbose claimed by Alkins in his spécifications for the patent in the case 
before us. Tliey were sîmply the resuit of substituting one well- 
known material for another, and applying one well-known process for 
another, the latter being necessarily suggested by the use of ductile 
métal. In the court below, the bill was dismissed (47 Fed. 57), and on 
appeal the decree was afflrmed by this court in an opinion delivered 
by Judge Swan, who cited many instances of like opérations and like 
substitutions and products in the old art. Many of thèse, perhaps 
ail, were in the prOof s in that case, but a good number were instances 
in common knowledge and observation, and needed no proof. 

The suggestion that the abutment of the complainant's rail brace 
is hollow, and therefore lighter, is only of the f orm it would necessa- 
rily take from the process of swaging adopted in making it. The pat- 
ent does not claim that the mère openness of the abutment is of any 
advantage, or indicate any reason why it should be accounted as such. 
We quite agrée with the court below in thiuking that noue of the 
claims in question are sustainable. The resuit is that the decree will 
be afflrmed. 



A. J. PHILLIPS CO. V. OWOSSO MANUF'G CO. 

(Circuit Court, E. D. Miehigan, S. D. Mareh 9, 1896.) 

Patents — Construction op Claims — Mechanical Equitalents — Wihdow- 
ScKEEN Fkames. 

The Brent patent, No. 281,964, for Improvements In window-screen 
frames, is not for a primary invention justifylng tlie libéral application ol: 
the rules in respect to mecliaiiieal équivalents, but must be conflned to tbe 
partieular combinatlons specifled in the claims; and, as one of the éléments 
claimed is a "metallic" corner pièce, there is no infrlugement in the use of 
screen frames constructed wholly of wood, 

This was a suit in equity by the A. J. Phillips Company against 
the Owosso Manufacturing Company for alleged infringement of a 
patent for improvements in window-screen frames. 

George H. Lothrop, for complainant 
James Whittemore, for défendant 

SWAN, District Judge. Complainant is a corporation organîzed 
under the laws of Michigan, and is the owner, by assignment, of let- 
ters patent No. 281,964, granted to Edmund J. Brent, July 24, 1883, 
for a window-screen frame, and brings this suit for the alleged in- 
^'ringement by défendant of the rights secured by said letters patent. 
The défendant is also a corporation organized under the laws of Mich- 
igan, and conducts its business at Owosso, Mich. The patent sued 
upon déclares in its spécification that the inventer has "invented 
certain new and useful improvements in window-screen frames." It 
further says: 

"This invention relates to improvements in corner pièces or brackets for door 
and window screen frames; and the objects are to provide corner pièces for 
the purposes mentioned, which may be readily applied to the screen frame, 
whieh will hold the frame securely together, which can be applied to frames 
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for any sized doors or Windows, and wMch can be packed, with the f rame sticks, 
In a very small spaee for transportation. In tlie manufacture of frames for 
door and window screens it is essential that the f rames be light, and that the 
corner pièces sball be ligîit, and susceptible of ready attacliment and detaeh- 
ment. The trame sticks are generally made long and Wgh enough to flt any 
ordlnary window or door, and are packed, wlth corner pièces, for shlpment, 
the frame sticks being eut off by the users to suit the window where set In 
for use. My invention therefore consista In a metalUc corner T-shaped pièce 
for door and window screen frames, formée of a single pièce havlng a vertical 
open sleeve pièce, and a horizontal open sleeve pièce adapted to recelve and 
retain, respectively, a slde bar and elther a top or a bottom bar for a corner 
connection. My Invention further consista In a metallle corner T-abaped pièce 
formed of a single pièce liaving a vertical open sleeve pièce and a horizontal 
open sleeve pièce. In combination wlth frame sticks, adapted to flt in the open 
sleeves of the corner pièces, as hereinafter more fuUy set forth. My invention 
further conslsts In metallle corner pièces of a spécial construction, in combina- 
tion with slde, top, and bottom sticks or pièces, united In such a manner that 
both sides of the frame shall be even or flush for the attachment of the screen 
cloth or netting to elther slde." 

In his description of the accompanying drawings, forming part of 
his spécifications, the inventor says further : 

"The letter A représenta the metallic corner pièce formed with the vertical 
open sleeve, B, and tlie horizontal open sleeve. G, the gênerai configuration 
being T-shaped, substantlally as shown." 

His claim is as f ollows : 

"What I daim as my invention, and désire to secure by letters patent, is: 
(1) As an improved article of manufacture, a metallic corner pièce made 
T-shaped, and formed with vertical and horizontal passages, for the purpose 
set forth. (2) The metallic corner pièce formed with a horizontal arm or ' 
sleeve intermedlately arranged between the ends of the side pièce for the 
réception of the side and the top or bottom sticks, of even thickness therewith, 
to secure flush sides and ends, substantially as described. (3) The combina- 
tion of metallic corner pièces, each made T-shaped, and havlng a vertical open 
sleeve and a horizontal open sleeve, in combination wlth frame sticks fltted in 
the open sleeves of the corner pièces, substantially as described." 

The third of thèse clalms is alone in issue, no infringement being 
charged as to daims 1 and 2 of the patent. The screen frame made 
by défendant consista of four sticks, each proYided with a tongue 
along one side, and four corner pièces, each of which has two open 
sleeves or grooves, one groove extending along the end of the other 
to the wldth of the frame stick. The défendant also ûUs in one side 
of the T, slightly changing the appearance of the corner pièce. It 
is not claimed that the défendant makes use of the metallic corner 
pièce in the frames manufactured by them, but it is conceded, ajid 
the exhibits demonstrate, that their screen frames are constructed 
wholly of wood. The merit claimed for the complainant's device is 
that the frame constructed under the patent has no openings through 
which insects can enter; that the corners are flnished or flushed on 
both sides, and that this is due to the fact that one of the open sleeves 
runs across one end of the other open sleeve. It is also claimed to 
be superior because of its simplicity of construction, which enables 
them to be easily put together by purchasers; and that, when put 
together, they are flrm, and neat in appearance. We are not con- 
cerned, however, with the relative merits of the patented manufac- 
ture as compared with other constructions, patented or unpatented. 
83 F.— 12 
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It lUay be assumed that the défendant has substantially copied the 
form of the coriaer pièces described in the patent. The mère varia- 
tion of that form by the fllling of one side of the T in défendant'» 
manufacture would not sufflce to repel the charge of infringement 
if that were the only point of différence between the f rames made by 
the respective parties. The only inquiry, theref ore, is whether the 
défendant, who confessedly used v?ood alpne, has infringed the third 
claim of the patent, which calls for the "combination of metallic 
corner pièces, each made T-shaped, • • * in combination with 
frame sticks fltted in the open sleeves of the corner pièces, substan- 
tially as described." It is insisted on the part of the complainant 
that Brent's patent is entitled to a libéral construction as a pioneer 
or primary patent, and that, as he was the first to invent the T-shaped 
corner pièces, âdapted for use in window-screen frames, he is en- 
titled to invoke the doctrine of équivalents, and call upon the court 
to enjoin ail invasions of that patent, whatever the material used 
in construction. It can hardly be said that the Brent screen frame 
is an entirely original device. The T-shaped joint or corner pièce 
is, of course, old, and no originality is or can be claimed for it. The 
third claim of the patent is that Brent is the inventer pf the "com- 
bination of the metallic corner pièce with the frame sticks," etc., sub- 
stantially as described, and, as both éléments of this combination were 
well known prior to his patent, his invention is to be regarded rather 
as an improvement on preceding methods of construction, and not 
as a totally new departore in manufactures. In this view, there- 
fore, it is well settled that he is not entitled to invoke the doctrine 
of équivalents, but his patent must be limited tp what he himself 
has declared to be his invention. This he has deôned in unmistak- 
able language. Each of his three claims calls expressly for the 
"metallic" coriiér pièce of the described form. In the quotations 
given above from his spécification in three consécutive paragraphs 
he, in expregs terms, affirms, "My invention, therefore, consists in 
metallic corner T-shaped pièces" of the construction described. It 
is impossible to read thèse repeated restrictions which the inventer 
has imposed upon bis owh rights without concluding that they were 
intentionally made, and express his own conception of what he had 
originated. Ôe evidentlv thought that the desired strength and 
solidity, the exclusion of insects by the method of construction of 
the corner pièce, and the facilitv with which the frame could be put 
together and taken apàrt, could only be attained by the use of métal. 
He furthér emphasizes his purpose to restrict himself to that material 
in his construction in the description in the spécification of the draw- 
ings illustrative of his "improvements in window-screen frames." 
Notwithstanding the rule that a patent should be liberally construed 
in f avor of the inventor, it is quite clear that in this case the inventer 
has so restricted himself as to prevent the application of that rule. 
It may be thàt a broader patent could not hâve been obtained, and 
this was the reason of the limitation. Having, however, thus nar- 
rowed his invention to the combination of metallic corner pièces with 
the frame sticks, he cannot complain of articles of manufacture which 
do not èmploy his combination, and omit that feature which he has 
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made so prominent. Harris y. Allen, 15 Fed. 106; Manufacturing 
Co. V. Bosenstock, 30 Fed. 67. If Lis patent does not give him ail 
that he bas invented and intended to secure, the law affords Mm a 
remedy, if h.e can bring himself within its conditions, by a surrender 
and reissue of Ms patent, and it wonid be his duly to take that pro- 
ceeding in justice to the public, who, in the présent condition of his 
patent, hâve no notice of the extent of his claim of invention as hère 
asserted. Merrill v. Yeomans, 94 TJ. S. 568. It foUows from this 
that the défendant is not guilty of infringement. The injunction 
must be denied, and the bill must be dismissed, with costs. 



WnXX)X & GIBBS SBWING-MACH. 00. v. MERROW MACH. CO. et al. 

(Circuit Court, D. Connectlcut. October 30, 1897.) 

Patents — Limitation bt Prior Art— Infringement— OvBRSBAMiNa Sewing 
Machines. 

Patents Nos. 472,094 and 472,095, for improvements In sewlng macbines 
for maklng overseams (the former patent betng for a single-thread and the 
latter for a double-thread machine), construed in vlew of the prior art, and 
held not Jnfrlnged by a machine made In accordance with patent No. 541,722. 

This is a suit in equity by the Wilcox & Gibbs Sewing-Machine 
Company against the Merrow Machine Company and others for al- 
leged infringement of letters patent Nos. 472,094 and 472,095, for 
sewing machines making an overseam; the former being for a single- 
thread and the latter for a double-thread machine. 

Howson & Howson, for complainant. 
Church & Church, for défendants. 

TOWNSEND, District Judge, At final hearîng on this bill in 
equity, charging infringement of the second and fifth claims of pat- 
ent No. 472,094, and the second claim of patent No. 472,095, défend- 
ant dénies the validity of both patents, and dénies infringement. 
The question of infringement only will be considered. The claims 
alleged to be inf ringed are as f ollows : 

Patent No. 472,094: "(2) The combination, witti the needle and îts operating 
mechanism, of a looper havlng an upper jaw provided with a hook and a lower 
jaw (sald looper being arranged to oscillate in a path around the edge of the clotli 
plate), and means for actuating said looper to carry a loop of the needle thread 
around the cloth plate, substantially as described." "(5) The combination of 
the double-jawed looper, moviag in a single plane, and a needle moving in a 
Une oblique to the plane of the looper's movement, and intersecting the same, 
whereby the looper is, when beneath the cloth, on one slde of the needle, and, 
when above the cloth, on the other side thereof, substantially as described." 

Patent No. 472,095: "(2) The looper, made with two jaws, one of whieh is 
furnished with a hook, and the other with an eye, in combination with a 
reciprocating needle, and operating mechanism for moving the looper in a 
plane oblique to the plane of movement of said needle, substantially as de- 
scribed." 

Both patents are î<>v a sewing machine making an overseam. No. 
472,094 is for a single-thread machine. No. 472,095 is for a double- 
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thread machine. The application for No. 472,094 was filed July 23, 
1887. The application for No. 472,095 was filed May 24, 1890. 
Both patents were issued April 5, 1892. No. 472,095 is similar to 
No. 472,094, except for the changes necessary to adapt it to the use 
of two threads. The stitc'h formed by complainant's machine is 
made under patent No. 472,095, is the same as that formed by def end- 
ant's machine, and is old, and several différent machines for forming 
it were well known in the ptior art. Defendant's machine is a 
double-thread machine. Generally speaking, the mode of forming 
said stitch is the same in ail thèse machines, including those of the 
complainant and the défendant. A sewing-machine needle, having 
the eye near the point, is flrst thrust through the fabric, carrying the 
needle thread with it. Then a hook of some kind takes hold of the 
needle thread below the fabric, and holds it so that the needle, in be- 
ing withdrawn from the fabric, leaves a loop of needle thread on the 
hook, and below the fabric. This loop of needle thread is then 
drawn out to, and lifted up around, the edge of the fabric. Then a 
loop of another thread is thrust through the loop of needle thread, 
and the needle, in making its second stroke, passes through this sec- 
ond loop. In single-thread machines, the loop of needle thread, af ter 
being lifted up around the edge of the fabric, is carried over the 
fabric; and the needle, in making its second stroke, passes through 
the needle-thread loop. The implement which seizes the loop of 
needle thread, and carries it around the edge of the fabric, is called 
the "looper." When two threads and two implements are used, the 
implement which passes the second loop through the needle-thread 
loop is called the "looper." In patent No. 472,094 the upper part of 
complainant's looper is shaped somewhat like the pointed end of a 
flshhook. The point passes between the needle and the thread be- 
low the fabric, when the hook, which is shaped and attached very 
much like the barb of a âshhook, seizes the thread and draws out the 
loop. After the loop is carried around and over the edge of the 
fabric, the forward motion of the looper causes the hook or barb to 
drop the loop; and it then falls upon the lower jaw or member, which 
carries it for^yard over the fabric, so that the needle, in its next de- 
scent, may pâss through it. In patent No. 472,095 this lower jaw 
member is longer, and has an eye near the end, carrying a second 
thread; and, when the loop of needle thread falls upon this lower 
jaw, it is not carried forward, but slips back along it, while the 
needle passes between the lower jaw and the thread carried by its eye. 
Defendant's looper, which is that of patent No. 541,722, is a bar hav- 
ing the forward end curved around to form a hook, which is pointed, 
and having an eye carrying a thread in the forward part, near where 
the curve begins. In opération, this hook is inserted from the rear 
(that is, in the opposite direction from complainant's), between the 
needle and thread. The needle is then withdrawn, and this needle- 
thread loop is brpught forward and around the edge of the fabric; 
but as the looper, with its threaded eye, moves along over the fabric. 
the needle-thread loop slips backward upon the bar of the looper, and 
the needle, again descending, passes between the looper bar and 
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the thread passing tlirough. its eye. Various prior modes of form- 
ing both. the single and double thread stitch hâve been put in évi- 
dence. The Goods and Miller patent, granted in 1864, for a single- 
thread machine, has a slig'htly curved bar, ending in a point with a 
barb, which, if inverted, would be practically the upper jaw of com- 
plainant's patent. The point passes between the needle and thread, 
then the barb seizes the thread, and draws it backward and upward, 
when another hook seizes the thread, thus opening the loop so that 
the needle may readily pass through it. The second hook thus per- 
forms nearly the same offlce as the second member of complainant's 
single-thread patent. Such a device is spoken of in the briefs of 
both counsel as a "two-implement type of looper," because it fequires 
two implements in addition to the needle. The Wanzer British pat- 
ent, No. 1,093, granted in 1865, for a single-thread machine, has two 
jaws or prongs on the end. One of thèse is inserted from the rear, 
between the needle and thread. The looper is then carried by a cir- 
cular motion around and above the fabric, and the loop is presented 
again to the needle. This belongs to the one-implement class. The 
Frey patent, granted in 1865, has a single looping instrument, the 
operating end of which somewhat resembles a half eyelet attached 
to a furcated shank. The hook formed by the groove thus formed 
at the side of the end of the furcated bar enters between the needle 
and thread, from the rear. As the loop is drawn around the edge of 
and above the fabric, the loop is gradually shif ted, until it is engaged 
in the upper jaw of the looper, then passes upon the notched ends of 
both jaws, and flnally, by a further turn, is presented to the needle. 
In the Eichard patent, No. 252,799, granted in 1882 for a single- 
thread machine, the looper bas a curve on one side, near the point, 
and another higher up, on the other side. It reciprocates in a curved 
path around the edge of the fabric, so that the loop is taken from one 
curve of the looper to the other, and at last is presented to the needle. 
The Rehfuss patent, No. 40,311, granted in 1863, is a two-thread ma- 
chine. A hook takes the needle-thread loop, and draws it backward 
beyond the edge of the fabric, when a thread-carrying looper passes 
through the needle-thread loop, and over the fabric, and présents an- 
other loop for the needle. This is a two-implement machine. The 
Tarbox machine (patent No. 49,803, granted in 1865) has a slightly- 
curved looper, with a threaded eye near the point, arranged on an 
arm of a rock shaft, and operated diagonally to the feeding device 
and to the bed of the machine. This looper is inserted from the rear 
with a needle and thread, and, as it cornes forward and upward 
around the edge of the fabric, the needle-thread loop slips backward 
upon the looper, while the threaded end of the looper passes above 
the fabric, and présents its loop to the needle. Several other pat- 
ents for déviées for making thèse stitches were in évidence. 

Défendant claims that its machine is less nearly related to the com- 
plainant's than to several others of the older machines ; and it insists 
that the complainant's machine, with. its two jaws, is founded upon 
the two-implement style of machine, while the defendant's macliine is 
founded upon the one-implement type of machine. I am inclined to 
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accept thîs view. The single-implement, double-thread loopers, 
prior to tîiis patent, from which the defendant's maeliine is claimed 
to bê developed, complaina^t characterizes as "somersault loopers." 
Complainant characterizes its own machine as the oblique plane, non- 
inverting looper, and claims that its high speed is due to using a one- 
implement, noninTerting looper, thus aroiding the necessity of com- 
plicated machinery, and of a long thrust to the needle. But I am un- 
able to flnd any such statement in the claùns or spécifications of its 
patent. Even if defendant's inventor derived from complainant's 
patent Ms idea that an overseam machine might be rnn at a high rate 
of speed by using a one-implement, noninverting looper, he did not 
copy complainant's looper, and, I think, did not corne as near to it in 
structure as to some of the others. 

Patent No. 472,095 differs only slightly from No. 472,094, in view 
of the prior art, and it is Tery doubtful whether it can be said to con- 
tain invention. I am inclined to think that a skillful mechanic, be- 
ing presented with a machine of No. 472,094, and with the prior pat- 
ents in évidence, and requested to adapt the machine to a double- 
thread stitch, would hâve made the change almost as a matter of 
course. It is not denied that the machine of No. 472,094 had been in 
use for a long time before the application for No. 472,095. Both 
patents were issued upon the same day, and the spécification of No. 
472,095 States that "the gênerai form and organization of the ma- 
chine, and many of the parts or éléments thereof, are similar to that 
described" in the other spécification. The spécification of No. 472,- 
095 contains a statement of the invention in thèse words: 

"The novel ttnd Important feature of thls part of the Invention conslsts in the 
relative arrangement of the needle and the double- jawed looper, so that the Une 
of the needle's motion is oblique to the plane lu which tihe looper moves. In 
the practical embodlment of thls principle, It is immaterial which of thèse de- 
vlces is made to move obllquely with référence to the plane of the cloth plate; 
and any arrangement in which a double-jaw looper, having its movement ail 
In any one plane, co-operates with a needle so moving wiflh référence thereto 
that it lies on one slde of the looper when both are above the eîoth, and on the 
other when both are beneath the cloth, would be within the Invention." 

I do not understand it to be disputed that patents of the prior art 
hâve loopers moving in one plane, and so moving that the needle is on 
one side when both are above the cloth, and on the other when both 
are below the .cloth. Attempts were made, in the patent office, to 
obtain a cjaim on this looper withôut the limitation of the double jaw, 
and in No. 472,095 an attempt was made to obtain a claim without 
the hook. The office refused to grant them, and the claims were 
limited as appear in the patent. If complainant considered that its 
invention lay in the noninverting character of its looper, it should 
hâve so claimed it. In the absence of any hint that the substance 
of the invention consisted in this feature, I do not think I hâve any 
right to so broaden the claim as to cover ail one-implement, nonin- 
verting loopers moving in a plane oblique to the course of the needle. 
It is doubtful whether any such looper could be made whicli would 
be any more unlike that of the complainant than the looper of the 
défendant. 
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Complaînant daims that it has a pioneer patent, bo far as rapid 
OTerseam work is concerned; and, from the évidence, I am satisfled 
tbat, prior to complainant's machine, the practical work of such ma- 
chines was not more than 1,000 stitches per minute, while by com- 
plainant's machine, more than 2,000 stitches can be made. This ad- 
vantage, complainant now insists, is due to the form of its looper, 
which allows the stitch to be made with a much shorter thrust of the 
needle. How much of this increase of speed is due to this device, 
and how much to improvements in other parts of the machine, does 
not appear. Patent No. 472,095 makes no référence to speed, and 
the only référence to speed in patent No. 472,094 is the following: 

"The madhlne has been contrived with référence to runnlng It at a very hlgh 
rate of speed; the reclprocatlng parts being as short and light as possible, and 
thelir motions derived from eccentrics, although cams or cranks may be em- 
ployed for that inirpose. The feed Is a four-motion feed, ail of whose motions 
are positive, although other forma of feed, as means of moving a four-motion 
feedlng surface, may be employed." 

In view of the prior art, I am unable to flnd in defendant's looper 
the éléments of the claims in suit of either of complainant's patents, 
without unduly straining the doctrine of équivalents. Let the bill 
be dismissed. 



KELLY et al. v. SPRINGFIELD RY. CO. et aL 

(Circuit Court, S. D. Ohio, W. D. September 14, 189T.) 

No. 4,610. 

L CosTS TN Patent Càsbs — Brieps, Records, Modem, Exhibits, veto. 

In the absence of a rule of court or of a written stipulation so provldlng, 
the expense of prlnting records, brlefs, and supplemental brlefs In the cir- 
cuit court, or of procuring copies of the officiai stenographer's notes of 
testlmony for the use and convenlence of the parties, Is not taxable a» 
costs. Neither te the expense of constructlng or procuring models, charts, 
photollthographhig paper exhibits, etc., used at the hearing to Ulustrate 
and make clear the oral évidence. 

%, 8amb— Stipulation Substittiting Printbd Copt eob Oriqinai, Record— 
Ordbr op Court. 

An order of court, entered upon application of both parties, pnrsuant to 
a stipulation between them, that a prlnted eopy of the proofs and record 
shall be consldered, "for ail the purposes of this suit," and shall constltute, 
the original record thereln, is not an prder requlring the prlnting of the 
proofs and record, so as td make the cost of such prlnting taxable agalnst 
the loslng party. 

I, SaME— SUPPLEMENTAL BrIEPS. 

The grantlng of leave to file supplemental brlefs does not make the ex- 
pense of prlnting them taxable costs. 

This was a suit in equity by O. S. Kelly and others against the 
Springfield Eailway Company and others for alleged infringement of a 
patent. The cause was heard on défendants' motion to iuolude in the 
taxation of costs certain items of expense. 

Julian C. Dowell and F. P. Pish, for complainants. 

D. W. Cooper and Kerr, Curtis &■ Page, for respondenta. 
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SAGE, District Judge, This is a motion by défendants to inciude 
in ttie taxation of costs tlie expense of printing défendants' record, 
1711.33; of printing brief, |389.10j supplemental brief, |31.20; illus- 
trative diarts of applications for patents in suit, |141.65 ; of pboto- 
lithographing paper exMbits, |339; of copies of complainants' testi- 
mony, |50.40; of constructing défendants' models and tracks and 
electrical appliances for operating same, $443; and of copy of opinion, 
13.25; total, $2,108.93. Ail thèse were, in accordance with the gêner- 
ai practice of the court, excluded by the clerk. It is claimed that this 
case, however, should be excepted from the gênerai practice, by reason 
of certain stipulations and an order of court. Prior to the hearing, 
counsel, under a stipulation filed December 6, 1895, took or retained 
possession of ail physical exhibits offered in évidence, for photolitho- 
graphing or printing. 

At the hearing the court allowed counsel for the respective parties, 
upon their application, time for filing supplemental briefs. Later, by 
written stipulation, the time was, with the consent of the court, ex- 
tended still later; that is to say, on the 9th of November, 1896, it was 
stipulated in writing by and between the solicitors for the respective 
parties that the printed copy of complainants' proofs on final hearing, 
and of défendants' record, "filed herewith," should "be considered, for 
ail the purposes of this suit, to be the original dépositions taken and 
exhibits oifered on behalf of the respective parties," and that they to- 
gether should "constitute the original record." This stipulation was 
filed on the ISth of November, 1896, and on the same day the court 
made an order, "upon reading and filing the annexed consent" (re- 
ferring to the stipulation), and upon motion of solicitors for défend- 
ants, "that the printed copy of complainants' proofs on final hearing, 
and of défendants' record, filed herewith, shall be considered, for ail 
the purposes of this suit, to be the original dépositions taken and ex- 
hibits offered on behalf of the respective parties, and shall together 
constitute the original record in this suit." 

"For ail the purposes of this suit" is comprehensive enough, upon 
any known rule of interprétation, to inciude taxation of costs. The 
clerk, so interpreting, made the taxation in ail respects as if upon the 
original densositions, exhibits, and proofs. 

The argument in favor of Including in the taxation the costs of 
printing and lithographing is that the entry above recited, made subsé- 
quent to the taking and certification of the record, upon the written 
consent of the parties, while it did not cancel the typewritten testi- 
mony and the exhibits offered, did hâve the effect to "merely with- 
draw" them from the files of the court, excepting that, had a question 
arisen as to the correctness of the printed copy, recourse might hâve 
been had to the original papers, "then and now in the custody of 
counsel." But the court having, under the circumstances recited in 
the order, ordered a printed and lithographed copy of the record before 
it counsel urge that it follows from the course of décisions that the 
cost of compliance with the order must be borne by the def eated party, 
This is very ingeniously put, but it is not Sound, for the following rea- 
sons: First. The order did not hâve the effect to withdraw the origi 
nal copies of the record from the files. As drawn, it closed with a 



KELLY V. SPRINGFIELD RY. CO. 185 

paragraph expressly ordering that the parties might withdraw ail 
th.e exhibits and dépositions; but the court drew erasing Unes, strik- 
ing that paragraph out, as appears on the face of the draft accepted 
and filed. This court never allows original dépositions or paper ex- 
Mbits to be withdrawn from the files of patent causes, unless there 
be some imperative reason, and even then only temporarily. If coun- 
sel still hâve original dépositions or paper exhibits in this cause in 
their custody, the court requests that they be returned to the files, for 
the reason that other parties now or hereafter interested in the mat- 
ters involved in this litigation may hâve occasion to inspect and ex- 
amine them, and to them it may be important to hâve access to the 
originals. Sometimes it becomes necessary to permit the permanent 
withdravpal of paper exhibits, but the condition invariably imposed is 
that certified copies be taken and left in their stead. Second. The 
cost of complying with the order was nominal only, if indeed it was 
anything; for the printing and lithographing v?ere done before the 
court was moved to make the order, and the printed copies were ail 
filed on the day and date of making the order. Third. Not only 
were the printing and lithographing not done in conséquence or by 
reason of the order, but they were altogether independent thereof , and 
were done by the parties upon their own motion, and for their own 
convenience and that of the court; and the substitution of the printed 
for the original was by a consent entry, which would be, indeed, a 
troublesome précèdent, if construed in accordance with défendants' 
motion. The cost of printing briefs is not taxable in this district. 
As to the supplémental briefs, to construe the granting of leave to 
file them as an order that the cost of printing them should be taxed 
in the bill of costs would be contrary to ail précèdent in this district, 
and would tend to induce counsel to find fréquent occasion for sup- 
plémental briefs, and to make them the chief présentation of their 
cases. The expense of copies of testimony is not taxable as part of 
the costs in this district, nor is the expense of constructing or pro- 
curing models, or of fumishing appliances for operating the same, 
nor the expense of copy of opinion. 

It would seem to be unnecessary to cite authorities in support of 
the rulings above stated, but inasmuch as the practice is not in ail 
respects uniform in ail the circuits, and motions somewhat like the one 
made in this cause hâve been heretof ore presented to and acted upon 
by this court, the following citations by counsel for complainants are 
approved and appended . 

The models referred to represent structures regarding which proof 
was given by défendants, and they were used at the hearing to illus- 
trate and make clear the oral évidence. They are not models of the 
patented invention in suit, and they were not procured under any 
order or rule of court. Models are not exemplifications. 

Wooster v. Handy (Qr. Ct. S. D. N. Y.; 1885) 23 Fed. 49. 

Exhibits of this kind are not taxable as costs. 

WoodrufE V. Barney (Cir. Ct. S. D. Ohio; 1862) 1 Bond, 528, 2 Fish, 
Pat. Cas. 244, Fed. Cas. No. 17,986. 

Exhibits of this kind should not be taxed. "It is obvions that it 
would subject litigants in contested patent cases to onerous bur- 
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dens,. If either parly were permitted, ad libitum, to procure modela, 
and fax Lis unsuceessful adversary in tlie case with. the entit-e ex- 
pense. I am not aware that any of the courts of the United States 
Lave given any sanction to such a principle." 

In Hathaway v. Eoach (Cir. Ct. D. Mass.; 1846) 2 Woodb. & M. 63, 
Fed. Cas. No. 6,213, it was held that models of the plaintiiï's in- 
vention procured.by the défendant were properly taxable as costs. 
Models of other patents were not recognized as taxable. "If other 
models are taxed, I do not think them proper items for the bill of 
costs, any more than other drawings of other patents procured, or 
the books which describe them; they ail being rather arguments, 
than proof." 

Parker v. Bigler (Cir. Ct. W. D. Pa.; 1857) 1 Fish. Pat. Cas. 285, 
Fed. Cas. No. 10,726. The court in this case ruled that the expense 
of making or procuring models could not be included among the tax- 
able costs, nor could models properly be classed as "exempliflca- 
tions," under the act of February 26, 1853 (10 Stat. 161): 

"Models are not within the category, unless we treat them as 'exempliflea- 
tlons'; but, although printers' bills seem to be allowed, I cannot see that 
carpenters' or tinkers' bills hâve the same favor, or that a model of a mill 
wheel can be called an 'exempliflcatlon or copy of a paper.' " 

Hussey v. Bradley (Cîr. Ct. N, D. N. Y.; 1864) 5 Blatchf. 210, Fed. 
Cas. No. 6,946a. 

Cornelly v. Markwald (Cir. Ct. S. D. N. Y.; 1885) 24 Fed. 187: 

"The clerk properly refused to tax the item of $150 in plaintiiï's bill of costs 
for the expense of obtainlng a model of the défendants infringing machiue. 
Irrespective of any question as to the propriety or necessity of procuring 
such a model, the expense incurred cannot be deemed a taxable disburse- 
ment In favor of the prevaiHng party. The reasons why such an item should 
not be allowed are fully stated in the opinion of the court in WoodrufC v. 
Barney, 1 Bond, 528, Fed. Cas. No. 17,986, and in Hussey v. Bradley, 5 
Blatchf. 210, Fed. Cas. No. 6,946a. It is obvions that it would subject lltigants 
in patent cases to onerous, and sometlmes to oppressive, burdens, if parties 
were permitted, at their discrétion, to procure models, and tax thcir un- 
suceessful adversaries wlth the expense. The question Is not an open one. 
See, also, Wooster v. Barker, 23 Fed. 49." 

The same reasons which. exclude the cost of models as taxable 
costs exclude the item for photolithographing paper exhibits. How- 
ever désirable thèse exhibits may hâve been to the défendant, or of 
eonvenience to the court, they are not taxable items; not being copies 
of any papers from the patent office, or necessarily of use in this case. 
Thèse were in part introduced by witnesses explaining their testi- 
mony. In addition to the cases cited above, the two following cases 
directly in point cover this item: 

Wooster v. Handy, 23 Fed. 62; Hussey v. Bradley, 5 Blatchf. 210, 
Fed. Cas. No. 6,946a. 

In this latter case there was a charge as foUows: 

"No. 3. Pald for printing pleadings and testlmony, and for lithographing 
drawings used on the final hearing, 362 pages, $745.00." 

The court said: 

"The third item also must be dlsallowed. It is not shown that the printing 
charged for was done by the consent of the parties, and under an agrée- 
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ment that the expense thereof shall be chargea as costs in the case, or that 
any order or rule of court, elther spécial or gênerai, required or authorized 
the printing of the papers for whlch thèse charges were made." 

With référence to the charge for copies of complainants' testimony, 
the following cases are in point: 

"We think the court was right, and that as thèse charges, including ex- 
penses and dlsbursements, were not Incurred unâer any action of the court, 
but by the party In the préparation and présentation of his own side of the 
case, the items were properly disallowed. Another item was for money pald 
for a copy of the officiai stenographer's notes, obtained for the lil>elant by hla 
counsel. Thls was simply for convenience, and not a copy necessarily ob- 
tained for use on the trial. The item was properly rejected." Mr. Ohief Jus- 
tice Fuller in The William Branfoot v. Hamllton, 8 V. S. App. 129, 3 G. a A. 
155, and 52 Fed. 390. 

Atwood V. Jaques (Cir. Ct. W. D. Mo.; 1894) 63 Fed. 561: 

"The next and final item objected to is the sum of $60.20 paid to Frances 
E. Mulett by respondent for cai'bon copies of testimony taken by her as 
stenographer. As thèse copies were evidently for the use of respondent or 
his counsel, they are not chargeable as costs in the case; and the motion, to 
tlie extent above indicated, is sustained, and the costs ordered to be retaxed 
accordingly." 

Roundtree v. Eembert (Cir. Ct. D. S. C; 1896) 71 Fed. 255: 

"Another exception is the disallowance of the fee paid for a copy of the tes- 
timony talîen de bene esse. By consent, counsel on both sides were allowed 
to obtain a copy of the testimony talcen in New Yorli. Properly, this is no 
part of the costs in the case. The copies were solely for the convenience of 
coun,seI. In the absence of any agreement that it should be included in the 
costs, that cannot be done. Counsel for tbe plaintiffs deny that there was any 
such agreement, and no stipulation in wrlting to that effect is in the record. 
The exception is overruled." 

In no case is the printing of the record and of briefs a taxable cost, 
except where there is a rule of court requiring the same to be print- 
ed, or where there is a stipulation to the same effect. 

Such a stipulation cannot be inferred, and, in a case where there 
waa an agreement between counsel that the record be printed, the 
court would not allow the printing thereof to be charged as taxable 
costs; there being no written stipulation to this effect, and no rule 
of the court. Lee v. Simpson (Qr. Ct. D. S. 0.; 1890) 42 Fed. 434. 

The printing of briefs and the record is not chargeable. Spaulding 
V. Tucker (Cir. Ct. D. Cal.; 1871) 2 Sawy. 50, 4 Fish. Pat. Cas. 633, 
Fed. Cas. No. 13,221. 

In the Second circuit the rule of court requires the printing of the 
record and briefs, and they are therefore chargeable. Dennis v. Ed- 
dy, 12 Blatchf. 195, Fed. Cas. No, 3,793; Hake v. Brown (Qr. Ct. S. 
D. N. Y.) 44 Fed. 734. 

The right to tax, however, as stated above, dépends upon the rule 
requiring that record and briefs be printed. Gird v. Oil Co. (Cir. 
Ct. S. D. Cal.) 60 Fed. 1011. See, also, Nefl v. Pennoyer, 3 Sawy. 335. 
Fed. Cas. No. 10,084; Hussey v. Bradley, 5 Blatchf. 212, Fed. Cas. 
No. C,946a; Ferguson v. Dent (Cir. Ct. W. D. Tenn.) 46 Fed. 95. 

"The next item of costs objected to by complainants is the charge 
of $506.65 paid by respondent to printing company for printing evi 
dence and abstract of record on behalf of respondent. In the absence 
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ot any mie of court requiring this to be done, and in the absence of 
any spécial order of the court in this case, or any agreement be- 
tween the parties that the same should be printed and charged as 
eosts in the case, there seems to be no warrant, under equity prac- 
tice, for this charge." Atwood v. Jaques (Cir. Ot. W. D. Mo.) 63 
Fed. 561. 

"It has neTer been the practice of this court, in cases brought be- 
fore it under its appellate jurisdiction, to tax as costs disbursementa 
by counsel or parties for printing briefs." Mr. Chief Justice Waite 
in Ex parte Hughes, 114 U. S. 548, 5 Sup. Ct. 1008. 

The motion is overruled. The bill of costs made ont by the clerk 
is correct. 



UNITED STATES v. KING et al. 

(Circuit Court of Appeals, Nlnth Circuit. - October 4, 1897.) 

No. 361. 

1. Patents to Minéral Lands— Suit to CASCSh — Sdbveyob Genehal,'s Cbr- 

TIFICATB. 

In a suit by the government to cancel a patent to a mlning eiaim on the 
gFound of false and fraudulent représentations, it appeared that R. and D., 
certain third parties, had made a joint affldavit, alleged to be fraudulent, 
which was filed June 24, 18S0, showing that the value of labor and improve- 
ments exceeded Ç500. The requisite certificate of the surveyor gênerai, 
filed June 29, 1880, certlfled to the same fact, "as appears by the testimony 
of two disinterested witnesses." Eeld, that there was nothing to sliow that 
thèse "two witnesses" were R. and D. 

2. Same — Sufficiency of Labor and Impkovbments. 

The sufHeieney of the character and value of labor and improvements 
made upon the premises by an applicant for a minerai patent, under Rev. 
St. I 2325, is to be determined by the surveyor gênerai from his own obser- 
vations or those of his deputy, or from the testimony of persons having 
knowledge of the subject 

3. Same — Presumptions. 

Where a surveyor gênerai has certifled in due form to the value of labor 
and improvements upon a minerai claim, under Rev. St. § 2325, the preâump- 
tion is that he did his duty as an offlcer. 

4. Same— BuRDEN and Character of Proof. 

In a suit by the government to cancel a patent to a mining claim on the 
ground of fraud, the presumption that it was correctly Issued ean be over- 
come only by clear and convincing proof of the faise représentations where- 
by it was secured. 

Appeal from the Circuit Court of the United States for the District 
of Montana. 

Preston H. Leslie, U. S. Atty. (Elbert D. Weed, of counsel), for the 
United States. 
Toole & Wallace and Wm. Scanlon, for appellees. 

Before ROSS and MOEROW, Circuit Judges, and HAWLEY, Dis- 
trict Judge. 

MORROW, Circuit Judge. This is a suit in equity, brought by the 
United States to cancel a patent to a mining claim. The amended 
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bill was filed in the name of the United States, by th.e attorney gen 
eral, in the circuit court for the district of Montana, on April 30, 
1892. It is stated that the original bill was filed August 28, 1886, 
against SUas F. King and John Ducie, and that the other défendants 
were made parties by the amended bill; but, as the original bill is 
not in the record, this fact cannot be determtned. It is charged 
in the amended bill that a patent for a Iode mining claim issued to 
Silas P. King and John Ducie on January 31, 1883, had been obtained 
by means of false and fraudaient représentations, and prayed for its 
cancellation. The claim is situated in Summit Valley mining dis- 
trict, Mont., and is known as the "Hesperus Lode Claim." It is 
alleged in the amended bill that the other défendants hâve an inter- 
est in the claim, and it is charged that two of them — Murray and 
Hickey — participated in the fraud, and that the others are not bona 
flde purchasers. The défendants answered under oath, denying ail 
the allégations of fraud. The circuit court, on final hearing, dis- 
missed the bill, and the United States appealed to this court. The 
bill allèges that the claim was located by the défendants Silas F. 
King and John Ducie, February 10, 1880, that they applied for a pat- 
ent May 8, 1880, and that a patent was issued to them January 31, 
1883. The fraud charged in the bill is, in substance, that King and 
Ducie, without ever having discovered any vein or mine of rock in 
place, or otherwise, bearing gold, silver, copper, lead, or cinnabar, 
or other precious or valuable minerais constituting any mine of any 
kind, and without having performed the amount of work required 
by law, or without having made the amount of improvements re- 
quired to develop said claim, and having failed to perform work or 
labor amounting to the sum of |500, conspired to defeat and defraud 
the government of the United States by corruptly procuring persons 
to swear under oath to a false statement that the improvements and 
labor placed upon the Hesperus lode by King and Ducie, or their 
grantees, equaled the-sum of |500 ; that King and Ducie, conspiring 
and intending corruptly to circumvent the United States, and to 
procure from the oflQcers thereof a patent for the Hesperus claim, 
filed this sworn évidence in the United States land office at Helena, 
Mont. ; that the register and receiver, relying upon the sworn state- 
ments and évidence produced by King and Ducie, and believing the 
same to be true, as therein stated, issued their certiûcate of final 
entry; that King and Ducie, having filed in the gênerai land office 
this certificate of the register and receiver, and the proper offlcers 
of the United States believing that King and Ducie had fully com- 
plied with the law in every respect for and on behalf of the United 
States, and believing that they had discovered a mine as claimed 
in their affidavits and application, and had performed the work re- 
quired by law, issued to said King and Ducie a patent for the said 
Hesperus lode mining claim. At the trial, counsel for the United 
States admitted that the proof was insufiicient to sustain the charge 
that there was no valid discovery of the vein or lode at the time 
the application was made for the patent. This question was, there- 
fore, eliminated from the case, and the remaining question, as appears 
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from the assigninent of errors, relates to the alleged false and fraud- 
ulent représentations respecting the value of the work expended and 
improvements made upon the claim by King and Dncie, or their gran- 
tees, within the time mentioned in the statute. 

It is reqnired, by section 2325 of the Eevised Statutes, that an 
applicant for a minerai patent must, at the time of the application, 
or within the 60-days period of publication, file with the register a 
certificate of the United States surveyor gênerai that $500 worth of 
labor has been expended or improvements made upon the claim by 
himself or grantors. The application for a patent for the Hesperus 
Iode claim was filed by King and Ducie in the land office at Helena, 
Mont., on the 8th day of May, 1880. On June 24, 1880, there was 
flied in the same office the joint affidavit of John Eanldn and John 
Dillon, in which, under oath, they dépose and say that they are well 
acquainted with the premises described as the Hesperus Iode; that 
the value of the labor and improvements placed thereon by the appli- 
cants or their grantors equals the sum of |500, and consists of shaft 
8x4x15 feet, |7o; shaft 8x6x25 feet, |125; shaft 8x4x10 feet, |50; 
shaft 8x4x15 feet, $75; house, $250,— total, $575. This affidavit 
was sworn to before a notary public, June 21, 1880. On June 29, 
1880, there was filed with the register the certificate of the surveyor 
gênerai of Montana that the value of the labor and improvements 
placed upon the Hesperus Iode, claimed by Silas F. King et al., ex- 
ceeded the sum of $500, and consisted of four shafts, the dimensions 
and cost of which are given in détail, as stated in the affidavit of 
John Eankin and John Dillon, and a house frame of the value of $250. 
Then follows this statement: "As appears by the testimony of two 
disinterested witnesses;" but the names of witnesses are not given, 
and no testimony is attached to the certificate. In the argument 
of counsel the affidavit of Eankin and Dillon, filed with the register 
of the land office 'on June 24, 1880, is treated as the testimony re- 
ferred to by the surveyor gênerai in his certificate filed on June 29, 
1880. This may be the fact, but it does not so appear in the record, 
and it is nowhere established by the évidence. The certificate of 
the surveyor gênerai conforms to the requirement of the statute, 
and is évidence of the value of the labor performed and improvements 
made upon the mine. It is, however, the alleged false testhnony 
of Eanliin and Dillon, filed as an affidavit with the register of the 
land office, that forms the basis of the charge of false and fraudulent 
représentations made by King and Ducie with respect to the value 
of the labor and improvements placed upon the mine. But there is 
not a particle of testimony tending to show that King and Ducie, or 
either of them, procured the affidavit of thèse two witnesses, or that 
they knew it was false; but, as such testimony was apparently in the 
interest of the applicants for the patents, it might be inferred that it 
was through their instrumentality it was procured. There is, however, 
opposed to this Lnference the fact that such testimony, to be of any serv- 
ice to the applicants for a patent, should hâve been presented to the 
surveyor gênerai, and, as just stated, this fact does not appear. The sur- 
veyor gênerai was required by law to furnish the certificate as to the 
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character and value of the labor performed and improvements made 
upon the claim. The suiacîency of such labor and improvements was 
a matter to be determined by him from his own observations or those 
of his deputy, or from the testimony of persons having knowledge 
of the subject. U. S. v. Iron Silver Min. Co., 128 V. S. 673, 685, 9 
Sup. et. 195. The bill does not charge that tiiis testimony was fur- 
nished to the surveyor gênerai, or that it influenced his action in 
any way. The presumption is that he did his duty as an offlcer. 
Moreover, the charge is that the affldavit w.as filed in the land office, 
and that the register and receiver, believing the same to be true, is- 
sued their certificate of final entry. The answer of the défendants 
King and Ducie is under oath. They deny ail the allégations of the 
bUl charging fraud, and allège speciflcally that the affidavit in ques- 
tion was procured and filed in the land office by the deputy United 
States minerai surveyor, who made a survey of the claim for a pat- 
ent. It is plain that there would be some difficulty in making ont 
a case against the défendants upon the allégations of the bill, but 
the trial appears to hâve proceeded upon the broad question whether, 
at any time prior to the final entry of the claim at the land office on 
November 23, 1882, $500 worth of labor had been expended or im- 
provements made upon the claim. With respect to this issue, the 
testimony taken establishes the character of the improvements, but 
is conflicting as to their value. A number of witnesses testifled 
that the shafts would cost less than $100, and a number of other 
witnesses testifled that they would cost more than $500. The ques- 
tion was left in doubt The burden of proof was upon the govern- 
ment. It was required to establish the fraud, and connect the de- 
fendants with it. The presumption that the patent was correctly 
issued could only hâve been overcome by clear and convincing proof 
of the false and fraudulent représentations whereby the patent was 
secured. Maxwell Land-Grant Case. 121 U. S. 325, 7 Sup. Ct. 1015; 
Colorado Coal & Iron Co. v. U. S., 123 U. S. 307, 8 Sup. Ct. 131; U. 
S. V. San Jacinto Tin Co., 125 U. S. 273, 8 Sup. Ct. 850; U. S. v. Iron 
Silver Min. Co., 128 U. S. 673, 9 Sup. Ct. 195; U. S. v. Hancock, 133 
U. S. 193, 10 Sup. Ct. 264; U. S. v. Budd, 144 U. S. 154, 12 Sup. Ct. 
575. The trial court having held that the proof was insufficient to 
establish the fraud as chargea against the défendants, we do uot feel 
justifled in reversing its judgment. The decree of the circuit court 
is affirmed. 



JEFFREY MANUF'G OO. et al. v. INDEPENDENT BLECTRIO CO. 
(Circuit Court of Appeals, Slxth Circuit November 1, 1897.) 

No. 476. 

Patents— Limitation of Ci-aims—Ikpringemjsnt— Mining Machines. 

Tlie Lechner patent, No. 432,754, for an Improvement In mining ma- 
chines, wtiicli combine, witli a travellng frame and an endiess belt cutter, a 
cutter and holding devlce to resist the latéral thrust caused by the belt cut- 
ter, is limited by the prior state of the art and the proceedings in the patent 
office to a macliine having an indepeudent boider, which is stationary 
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wlth relation to a movable cutter whlch précèdes and cuts a channe! 
for It Into whlch the holder foUows, and Is therefore not Infringed by a 
machine In whlch the auxUlary cutter Itself acta as the holder. Î6 Fed. 
981, reversed, 

Appeal from the Circuit Court of the United States for the Eastern 
Division of the Southern District of Ohio. 

This was a suit in equity by the Independent Electric Company 
against the Jeffrey Manufacturing Company, Joseph A. Jeffrey, and 
Charles W. Miller for alleged infringement of a patent for improve- 
ments in mining machinery. In the circuit court the patent was sus- 
tained, and a final decree for an injunction and accounting ordered. 
76 Fed. 981. The défendants hâve appealed. 

H. H. Bliss and John E. Bennett, for appellants. 

Francis W. Parker, Thomas B. Kerr, and James EL Hoyt, for ap- 
pellee. 

Before TAFT and LUKTON, Circuit Judges, and SEVEEENS, Dis- 
trict Judge. 

LUETON, Circuit Judge. This is a bill in equity to restrain in- 
fringement of patent No. 432,754, granted July 22, 1890, for improve- 
ments in mining machinery, to Francis M. Lechner, assignor to the 
Lechner Electric Mining-Machine Company. XJpon a final hearing 
the circuit court sustained the complainant's patent, found the de- 
fendants guilty of infringement, granted an injunction, and ordered 
an accounting. From this decree an appeal has been perfected by 
the Jeffrey Manufacturing Company and the other défendants. The 
inrention involved is for an improved means of overcoming the lat- 
éral thrust of the chain cutter carrying frame of single chain breast 
coal-mining machines. A mining machine of this class has a fixed 
frame and a forwardly moving chain cutter carrying frame whidh is 
intended to be forced in at the floor of the mine under the coal, a 
kerf being thus eut by the cutters rigidly attached to an endless chain 
on the forward end of the moving frame. As this movable frame 
moves forward under the coal there is more or less of a sidewise 
tendency in the direction opposite to the motion of the chain, whlch 
tends to throw the frame ont of line, and unless controlled by some 
guiding device will prevent the successful opération of the machine. 
To some extent this latéral tendency is overcome in machines of 
this class by firmly anchoring the stationary frame by means of jacks 
or braces, and such appliances are usually found in ail such machines. 
But, as the movable frame is pushed further and further beyond this 
anchored frame, the latéral pressure increases, and the steadying 
effect of the stationary frame becomes very much lessened. Both 
latéral motion and vibration operate against the proper alignment of 
the projected cutter frame, and impair the durability and operative 
ness of the machine. 

The device in controversy is one whose object is to overcome this 
latéral tendency, and guide the cutter frame in a straight line. As 
described in the spécifications and shown in the drawings of the 
Lechner patent, it consists in a reciprocating auxiliary chisel or eut- 
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ter, a rod or stem extendtag from this cutter back to the power de- 
Tices, whereby the cutter is reciprocated, and a 'holder adapted to 
follow the cutter into the kerf or channel eut by it. This holder is 
stationary in relation to the cutter to which it corresponds in size. 
Its function is to steady and guide the forward movement o£ the chain 
cutter frame and operate against the latéral tendency of the machine. 
We hère set out Figs. 1 and 3 from the drawings of the patent. Fig. 
1 is a plan of the machine embodying Lechner's invention, and Fig. 
3 is an enlarged view, partly in section, of a portion of the cutting 
and holding mechanism and its supporting frame. In Fig. 3, E is 
the cutter, and m the holder adapted to follow the cutter chisel at the 
end of the rod, m'. 
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The device which the défendants below admit to hâve used for ac- 
complishing the same purpôse consista of a small steel plate station- 
arily fastened to the movable frame of the madiine, and moved only 
by the f orward push of the carriage, and having behind the cutter no 
supplemental projection adapted to operate as a holder. The deTice 
used by them is substantially exMbited by the figure following: 

Appettants' "Standard Holder." 




Claims 1 and 2 of the Lediner patent are as follows: 



Claim 1. 

"It J8 obvions that the constructions shown 
and deecribed admit of mocliflca.tions in the 
détails ot construction and arrangements with- 
out departing Irom the spirit of my invention- 
I do not, therefore, limit myself to the exact 
constiuetion set torth, bat claim as my inven- 
tion— 

"(1) The combinatlon, with a travellng 
Irame and an endlesa-belt cutter, ot an anx- 
lliary cutter operating In a différent plane from 
eaid endieas-belt cotter, and a holding projeo* 
tion adapted to follow saîd anxiliary cutter in- 
to the kerf or incision made thereby to îorm a 
holder to operate agalnat the thrust or force 
of the endless-belt cntter, subis tantially as spec- 
ifled." 



Claim 1. 



"(2) The combinatlon, with a travellng 
frame and an endless-belt cutter thereon, of a 
rtàfprocatlng auxiliary cutter arraujçed above 
and slightly in the rear of the line-cut of said 
endless-belt cutter, a holding projection bav- 
tng snbstantiaily the same sizeassaid auxiliaiy 
cutter and arrangea in the rear and in Une with 
said cuttiT. and meaus. substantially as de- 
ecribed, for imparting motion to said cutters, 
substantially as speeiûed." 



Olaim 2 differs from claim 1 only in that a reciprocating cutter is 
distinctly an élément, while in claim 1 it is not expressly described 
as an élément. There are many other claims, but ail which hâve any 
bearing upon this controversy are identical with the second claim in 
describing the cutter as reciprocating. Olaim 1 is the only one hère 
involved, inasmutfh as it is not contended that défendants use either 
a reciprocating or other f orm of movable cutter. 

The défenses presented below were that complainant had no such 
title to the patent in suit as would support a suit for infringement, 
that the Lechner patent and especially the flrst daim was void as 
being anticipated in the earlier patents, and, flnally, that défendants' 
device did not infringe. We shall flnd it only necessary to consider 
the last défense. Coal-mining machines intended to eut a kerf or 
incision under a breast of coal, and to do away with the primitive 
method of undercutting by pick and other hand tools, are old, and 
more than a half hundred patents, American and f oreign, hâve been 
put in évidence for the purpose of establishing the history of the art. 
Thèse patents may be divided into several gênerai classes. One class 
comprises those in which the coal is undercut by means of reciprocat- 
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ing bars with picks. The Stutz patent, No. 302,958, of 1884, is an 
illustration of this class. Another class consists of machines having 
revolving cutter bars, revolyed generally by large heavy chains ex- 
tending from seven to nine feet to the driving mechanism at the back 
of the frame. A patent issued to F. M. Lechner, the patentée whose 
invention is hère involved, in 1876, and numbered 172,637, is an 
example of this class. A third class consists of those with recipro- 
cating cutter saws, of which patents No. 321,103 of 1885, to Harrison, 
and No. 342,614, to B. A. Legg, dated 1886, are examples. Another 
class is that of machines in which the undercutting is done by wheel 
cutters on carrier arms, which thrust them directly forward, such as 
shown by the patent to Wilverth, No. 26,726, of 1860, and Haupt and 
Smith, No. 47,168, of 1865, and Morris, No. 92,871, of 1869, and Blyth, 
No. 208,361, of 1878. Still another class consists of those in which 
the cutter carrier is an endless chain, which class may be subdivided 
into two subclasses, — those operated by two chains running in oppo- 
site directions, and those with a single chain. Examples of the dou- 
ble chain carrying cutter class are to be seen in patents No. 287,032, 
of 1883, to S. G. Lechner, and No. 295,183, issued in 1884, to Van 
Amburg Lechner; and of the single chain machines in patent No. 
135,874, to Alexander, and No. 179,464, in 1876, to Presser, and in 
the German patent of A. Weber, No. 6,848, issued in 1879. In the 
opération of ail thèse machines there is found présent, in greater or 
less degree, a reactionary thrust tending to throw the cutting head in 
a latéral direction opposite to that of the motion of the cutters, wheth- 
er picks, saws, wheels, or chains. This conclusion seems thoroughly 
established by the voluminous évidence in the record, and accorda 
with the conclusion of Judge Sage, who heard the case below, and 
who said as to this latéral tendency that: 

"Incidental to the opération of every mining machine is a reaction or thrust 
exerted by the carriage upon the cutters and in a direction opposite to their 
operating motion. Every 'heading' or 'breast' machine— whether 'bar,' 'saw,' 
'chain,' or what not— bas a bed frame, a sliding carriage, and a cutting ap- 
paratus at the front of the carriage. It bas always been necessary to pro- 
vide for each machine two 'jaclis,' one at the front, and one at the rear, of 
the bed frame. The rear jack engages with the mine roof, and the front 
one, Inelined upward, and at a sharp angle to the right, bites into the vertical 
wall Just abore the kerf. They bear down with great force upon the bed, 
each having a powerful screw and a hand wheel for clamping the bed to 
the floor of the mine and holding it in position when the machine is set ready 
for opération with its cutter head close and parallel to the coal. As the 
kerf or incision made by the cutter deepens— extending seven feet or more 
into the coal — it is obvious that the leverage agalnst the holding power of 
the jacks increases with a correspondlng Increase of the latéral strain upon 
the moving or sliding carriage and upon the frame." 76 Fed. 981-985. 

As supplemental to the support afforded by the jacks, which anchor 
the stationary frame of such machines, it bas, in both tunneling and 
mining machines, been found expédient to provide some means of 
guiding and centering the sliding frame, which carries the principal 
cutters, whether arrangea in circular form as in tunneling machines, 
or in a straight horizontal line as in mining machines. A few ex- 
amples taken from thèse allied arts will serve to show how narrow 
a field remained for further invention in respect to such holding de 
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vices. British patent No. 1,424, of 1876, to Brunton, is for an im- 
provement in tunneling macMnery. That patent s'hows a steering 
pipe wMch th.e spécification describes as "intended to facilitate the 
guiding or directing of tlie head in its motion," whicli pipe passed 
tlirough the center of the cutting head and protruded slightly beyond 
its exterior. A passade for this pipe is made in advance of the 
"head" by means of a screw auger on its interior. In the British pat- 
ent to Gay, No. 1,857, of 1863, for an improvement in boring apparatus, 
is shown "a guiding bar for maintaining the cutter (drum) in a straight 
or flxed direction." In the German patent to Weber, of 1879, is 
shown an auger for cutting a kerf above and at right angles with the 
horizontal kerf. Touching this auger drill and its shaft the inventer 
says : "To allow of the f ollowing of the projecting parts of the shaft, 
the drill placed npon it works out the necessary space, and the di- 
ameter is determined thereby." Then corne a class of cutter -wheel 
holders illustrated by the British Stanley patent of 1886, No. 1,449, 
which was guided or steadied by cutter wÈeels both on the top and 
bottom of the tunnel which eut into the top and bottom of the mate- 
rial, and holds or steadies it against any reactionary thrust. Patent 
No. 340,791, issued April 27, 1886, to Van Amburg Lechner and Sam- 
uel C. Lechner, is for a coal-mining machine in which are found two 
chain carrying cutters moving in opposite directions, the advantage 
of which is stated in the spécifications as being "that the cutters mov- 
ing in opposite directions ♦ * ♦ balance each other, so that the 
strain on the machine is equalized and the amount of bracing neces- 
sary to hold it up to its work is reduced to a minimum." But the in- 
venter further steadies his machine by a vertical revolving cutter 
wheel, of which the patent says : 

"In order to keep the machine from belng moved laterally by reason of 
one of the chains woi-king against barder materlal than the other, or from 
any other cause, we hâve provided the vertical cutter, 90, which is of a 
dlameter somewhat in excess of the height of the kerf eut by the horizontal 
chain cutters, so as to make a guiding groove or crease in the bottom or 
top, or both in the bottom and top, of the kerf. The cutter, being in this 
vertical crease or groove, wlU prevent the machine from moving laterally." 

Other means for holding were also resorted to, such as the "keel 
pièces," shown in the Brunton patent, already referred to, where their 
function is described as foUows: "To plough up a groove in the in- 
terior surface of the tunnel, for their own passage, and in which they 
may be imbedded to resist the tendency to turn the chambers when 
the head is being rotated." In patent No. 172,637, issued in 1876, 
to F. M. Lechner, "each carrier has a guiding plate, D, secured by 
one end to block, D; the free end of each plate being adjusted verti- 
cally by means of a set screw." "Thèse plates press against the upper 
side of the kerf or drift which is eut by the cutting teeth, and the 
shoes rest on the bottom of this drift. Thus they (the teeth) are al- 
ways maintained in proper working relation to the coal." A holding 
device is found in patent No. 232,280, for improvements in mining 
machines, issued to F. M. Lechner, September, 1880, which in Figs. 
6 and 7 show a supporting shoe, the upper member of which may be 
provided with what the inventor calls "a dovetailed rib" projecting 
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inwardly from the vertical face, "whereby this rib assista in sup- 
porting the upper member, E, against the upward thrust which is pro- 
duced by the cutting action of the bits of coal," etc. 

The clear and manifest purpose of the auger in the center of the 
sliding frame of the German patent to Weber, as well as the augers 
at the end of the bar carrying cutter in the Legg patent, is to guide 
or steady the movable frame and counteract any sidewise tendency. 
This function, where the shaft of the auger is much smaller than the 
auger bit, would be performed by the auger bit alone. But, if the 
auger stem be but slightly less in diameter than the cutting points of 
the auger drill, the stem itself would assist as a holder, iuasmuch as 
the hole drilled would not be smooth or regular, and thèse irregulari- 
ties might be such as that an augér shaft of less size than the auger 
bit would aiso act as a holder, and this seems to be the opinion of 
Messrs. Davis and Sperry, two of complainant's experts. In the Ger- 
man patent the idea that the projecting parts of the auger shaft miglit 
serve as a holder, as well as the auger bit, seems to be foreshadowed 
by the statement that the diameter of the drill is determined by the 
diameter of the projecting parts of the drill shaft, though the draw- 
ings show the auger shaft and its projection to be much less in diam- 
eter than the bit of the auger. This foresLadowed idea found later 
distinct expression in a patent issued to this same patentée, F. M. 
Lechner, May 27, 1890, being No. 428,920. The application for that 
patent was flled December 10, 1889, and is for an improvement. The 
inventer thus states his improvement : 

"The difficulty which my improvement is desigued to remedy Is the tend- 
ency oi a machine having chain cutteis to vibrate laterally, and thus 
often to move the machine so far as to jam the cutters and to oppose such 
résistance to the cutters as to stop the machine. To obviate this I employ 
In connection with a machine a drill or boring shaft which advances wlth 
the cutters, and which has a bearing on the moving frame of the machine, 
which bearing is of substantially the same diameter as the end of the drill 
or boring shaft, so that it shall enter the hole made thereby, and shall afford 
means for holding the machine frame stationary and for preventing the 
latéral motion mentioned above." 

His second claim, as allowed, was as follows: 

"In a coal-mining machine, the combination, with the cutters and a for- 
wardly movable cutter frame, of a rotary drill which advances with the 
cutters, and is so situate relatively thereto that the hole drilled thereby 
shall not be coïncident in width with or included by the cutter kerf, said 
drill having bearings of substantially the same diameter as the drill, whereby 
the bearings will enter the drill hole and wUl steady the machine, substan- 
tially as and for the purposes described." 

The application for the patent in suit was filed January 4, 1890, 
fend granted May 27, 1890. There was therefore a co-pendency of 
the two applications from January 4, 1890, until May 27, 1890, on 
which day both were issued. Neither of thèse applications makes 
any référence to the other. The effect of this earlier application upon 
the patent in suit we shall not now détermine. Thus it clearly ap- 
pears, from the history of the art prior to Lecbner's auxiliary auger- 
cutting and holding application, that the devices used as supple- 
mentary to the well-known support by jacks for guiding and steadying 
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the movable f rame as it progressed deeper and deeper under the coal, 
included the auger and steering pipe of tlie Brunton patent, the guid- 
ing bar of the Gay patent, the auger auxiliary drill of the Weber 
patent, the auxiliary cutter wheel of the A. and S. C. Lechner patent, 
the auxiliary auger drills at the extremities of the saw cutter bar of 
the Legg patent, and the "keel pièces" of the Brunton patent, to say 
nothing of other patents using one or more of thèse means. 

Counsel for appellee hâve contended that Lechner is entitled to 
a libéral construction of the claim hère inTolved, and in their printed 
brief they say: 

"Hère we hâve a ploneer Invention of great merlt. It solved the problem 
of économie aud successful application of mechanical power to the mlning 
of coal by ehain-breast machines. It made practical the use of the chain- 
breast machine; the very best form that had ever been devised. The con- 
tribution which this invention made to the art was the bolder; that vs^as 
the last step, the happy thought, the lucliy stroke, the novel élément. Lech- 
ner embodied it In two forms. Bach form w&s separately patented, but the 
applications were contemporaneously pending. It enters equally Into the 
claim of each patent. Thèse two patents are net inconsistent any more than 
two separate clalms in one patent. They must be read together aud share 
in eommon the merit of pioneer patents." 

Eeferring again to Lechner's two patents covering two means of 
holding, they say: 

"In one he made use of an auger for boring the groove or seat for the 
holding device, and in the other he made use of a cutter for cutting the 
groove or seat. Thèse two forms exhausted the art so far as Lechner could 
see, and instead of attempting to obtain a generic claim which would cover 
them both and which might be expressed in the foUowing terms, viz.: 'The 
combination in a chaln cutter machine, of means for forming a groove or 
seat, and a holding device which bears against the side of such groove or 
seat, for steadying the machine and preventing latéral motion,' he applied 
for and obtained, upon applications which were contemporaneously pending 
in the patent office, two separate patents,— one for the holder in combina- 
tion with the auger, and the other for the holder In combination with the 
cutter." 

In the light of the history of this and kindred arts it cannot be 
admitted that Lechner's contribution to this art was the holder. The 
steering pipe and keel pièces of the Brunton patent, the auger auxili- 
ary cutters found in both the Weber and Legg patents, the auxiliary 
cutter dise of the A. and S. 0. Lechner patent, were ail holders. 
Some were more efficient than others, and noue were possibly as effi- 
cient as a holder independent of the auxOiary cutter and adapted to 
follow such a cutter into the channel eut by it. The cutter dise of 
the A. and S. C. Lechner patent was both a cutter and holder in 
one pièce, having no other function than to prevent latéral motion. 
It may be that the 'holding function of the dise cutter was impaired to 
a degree by the fact that the channel eut by it was somewhat wider 
and deeper than the dise by reason of the projecting character of 
the cutter blade extending beyond its sides, as shown by the draw- 
ing. But the degree of effect upon its holding function caused by 
this slight projection of thèse cutters must, under the évidence, be 
very slight, if any. Both Sperry and Davis, experts for appellee, 
in speaking of the variance between the diameter of the auger bit and 
the projecting parts of the auger shaft, having the function of a holder 
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in early auger machines used by appellee, say that the irregularities 
of the hole bored by the bit and the présence of chips operate to give 
a tight bearing against the sides of the following holder, although 
slightly smaller than the bit. 

The same thing is evidently true of the dise holder and cutter, and 
the évidence strongly tends to show that when used as an adjunct 
to the jacks it does operate quite effectually as both a holder and 
cutter. So, in the auxiliary auger drill of the German patent to 
Weber, the bit itself is the holder, — a holder which in degree is doubt- 
less less satisfactory when used in connection with steam or electric 
power than when employed in a mère hand machine, as contemplated 
by Weber. Nevertheless, there is présent in that patent the prin- 
ciple of an auxiliary holder in a single chain breast-cutting machine. 
The bit of the auger is both a cutter and a holder, the latter function 
resulting from the persistent push of the point and blades of the 
bit against the material into which it bores. Lechner improved on 
this by journaling his auger shaft in a box "of substantially the 
same diameter as the end of the drill," so that it would enter the 
hole made thereby, and "afford means for holding the machine frame 
stationary and for preventing latéral motion." In the patent in suit 
he substitutes for the auger a reciprocating chisel, and journals 
the shaft of this chisel in a projecting box adapted to engage the 
channel eut by the chisel cutter, and thus prevent any latéral motion 
of the trayeling frame. It may be admitted that this idea of fur- 
nishing a holder c^jrresponding in size to the kerf eut by the auxil- 
iary cutter which is stationary in relation to the cutter, and adapted 
to follow it into its channel, is a more satisfactory solution of the 
problem of steadying and centering such machines than that afforded 
by the dise cutter and holder or that found in the auger cutter and 
holder. But the spirit of his invention is an independent holder 
for which a position is furnished by an auxiliary cutter in advance 
of it. If Lechner's first claim is to be sustained, it must be limited 
by his spécifications and drawings so as to iuclude only that which 
is différent from the earlier means used for the same purpose. The 
speciflcations and drawings may properly be looked to for the pur- 
pose of limiting this claim, and they show most clearly that the prin- 
ciple of his invention consisted in an independent holder stationary 
with relation to a movable cutter which preceded the holder and eut 
a channel into which the holder follows. The claim itself includes 
as an élément "a holding projection adapted to follow" an independent 
auxiliary cutter into the kerf made thereby, and to thus f orm a holder 
against the thrust or force of the endless cutter. Whenever we elim- 
inate the principle of an independent holder adapted to follow an 
independent cutter from this claim, and broaden it so as to include 
a cutter which has the double function of a cutter and holder, we 
flnd that such combined holder and cutter was old, and his claim 
would be invalid, unless it could be sustained for a reciprocating or 
movable chisel, as distinguished from an auger drill or a dise wheel 
cutter, a distinction which would still further narrow the claim and 
cleariy exclude the device of appellants, who do not use a movable 
chisel or auger. The construction we hâve placed upon this daim is 
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supported by the occurrences in the patent ofQce, as shown by the 
file wrapper and contents. 

When tbe application for this patent was pending, Ma claims 1, 
2, 3, 4, 6, 8, and 9, were rejected. The flrst claim thus rejected was 
identical with claim 1 in the patent as finally issued. The rejection 
was based upon références to the German patent to Weber, No. 6,848, 
and the patent to Legg, of 1886, No. 347,813. In an amendatory paper 
filed thereafter the applicant among other things said : 

"Olaims 1 and 2 hâve not been inclosed in this amendment, as a copy of 
the German référence is not avallable to this office, and it Is respectfuUy 
requested that the office submlt to the undersigned an estimate of the cost 
of a traeing of so much of said German patent as will cohvey an intelligent 
idea of the same In its bearlng on this application. ♦ * * The claims, with 
the exception of claims 1 and 2, which, as before noted, bave not received 
action, hâve been amended so as in the opinion of the applicant to free them 
from the références cited. Attention Is called to the fact that claim 6 in- 
cludes as an élément the 'holding projection,' whlch does not seem to be 
found in the référence devices. Claim 1 also seems free from the références 
for this reason, unless the German référence discloses some such device, of 
whlch we are not at présent advised. We respectfuUy request that the claims 
herein submitted recelve an early and favorable action, and that the esti- 
mate concerning the German référence be forwarded to applicant at an early 
date, Very respectfuUy, Francis M. Lechner, 

"By Paul A. Staley, Atty." 

In a later communication the applicant undertook to remove the 
objection based upon the référence to the Weber patent by saying in a 

communication to the ofiûce: 

* 

"It is thought that claim 1 is elearly distingiaished from the référence de- 
vices, as explained to the examiner in charge in a récent Personal Interview, 
Inasmuch as none of the référence devices show a stationary holding device 
adapted to foUow a cuttlng device. A cuttlng device when relied upon as a 
holding device Is not a success, because the thrust of the machine against 
the cutter will make it run In the direction of the thrust." 

Thereupon claim 1 was allowed, together with certain other claims 
which had been so amended as to conform to the requirements of 
the office, but which do not materiallv aflect the question as to the 
proper construction of the flrst claim. This correspondence, fol- 
lowed by this action of the patent commissioner, elearly indicatës 
that this flirst claim did not include a cutter relied upon as a holder, 
and that in respect of this matter there was a substantial différence 
between an auxiliary drill, whether an auger or a chisel, when relied 
upon as a holder, and a device in which the holder was an inde- 
pendent élément adapted to follow the cutter, and thus form a holder. 
This was the construction which Lechner placed upon his own claim, 
and the presumption is, in view of the subséquent allowance of the 
claim, that the judgment of the office was that this was the distin- 
guishing feature, and not found in the référence device. The object 
of Lechner was to make an improvement upon existing means for 
holding such machines against latéral movement. The only advance 
he made was in providing an independent holder adapted to follow 
an auxiliary cutter as a substitute for various forms of auxiliary cut- 
ters theretofore used as combined cutters and holders. This he did 
by enlarging the journal of his cutter bar so that it would conform 
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to the size of the channel eut by his cMsel, and thus form a holder 
independently of any action of Ms chisel in that respect. He is noT 
a pioneer in any sensé of the word. 

Having described an independent holder adapted to f oUow an inde- 
pendent auxiliary cutter into the channel eut by it, he is not entitled to 
claim that an auxiliary cutter which opérâtes as a holder and cutter 
is within the claim of his patent. He is not entitled to invoke the 
doctrine of équivalents. A broad construction such as is now in- 
sisted upon, which would inelude ail eutting devices relied upon as 
holders, would make his claim void for anticipation. In view of the 
history of devices intended to perform the same funetion performed 
by his holder, his patent can only be saved by conflning him to the 
spécifie form he has described and claimed. Knapp v. Moore, 150 U. 
S. 221, 228, 229, 14 Sup. Ct. 81; Miller t. Manufacturing Co., 151 
"D. S. 186, 207, 14 Sup. Ct. 310; Wells r. Curtis, 31 U. S. App. 123, 
158, 13 C C. A. 494, and 66 Fed. 318; Ney v. Manufacturing Co., 37 U. 
S. App. 371, 16 C. C. A. 293, and 69 Fed. 405. 

The deviee used by défendants départs from this principle of an 
independent holder stationary in relation to the auxiliary cutter and 
following behind the cutter, and returns to the old means of using 
the auxiliary cutter itself as a holder. That it is effective as a holder 
is due not only to the faet that the spur-like points of the cutter are 
persistently held in constant contact with the material being eut, 
but also from the fact that the inner and flat side of the cutter is in 
contact with the wall of the channel eut by the points of the chisel- 
like teeth, and which must therefore, to some extent, co-operate with 
the imbedded chisel points in the funetion of holding. There is no 
movable chisel in appellants' deviee, and no supplemental holder 
adapted to follow the cutter. It does not for thèse reasons infringe. 
We hâve not considered the patent issued to Dierdofif for the deviee 
used by appellants, and only décide that appellants do not infringe 
the first daim of the Lechner patent. For this reason the decree 
must be reversed, and the bill dismissed. 



CONSOLIDATED STORE-SERVICE 00. v. WILSON et al. 
(Circuit Court, D. Massaeliusetts. October 20, 1897.) 

No. 788. 

1. Patents — Invention— Cash Carriers. 

The Osgood patent, No. 357,851, for a cash carrier, in which the car Is 
propelled upon a liorizontal wire from one station to another by the mo- 
mentum imparted by a single impulse or push, thereby eliminating the 
double track necessary In the gravity System, and the Intermediate me- 
chanical eontrlyances inhérent in the endless-cord System, discloses patent- 
able invention. 

2. Same. 

The Osgood patent. No. 293,192, coverlng, in a cash-car System, an 
arrestlng stop or spring buffer, consisting of a pair of spring arms sup- 
ported parallel with the track, and opening outward at their free ends, to 
catob the car and bring it gradually to a stop by friction, covers a new and 
useful Invention, and is infringed by a car having a spring at eacb end 
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which clasps between Itself and the wheel a tapering enlargement of the 
track. whereby Its motion is arrested. 

This was a suit in equity by the Consolidated Store-Semce Com- 
pany against John W, Wilson and others for alleged infringement of 
two patents relating to cash-carrier or store-service apparatus. The 
cause was heard on a motion for preliminary injunction. 

Fish, Eiohardson & Storrow and Guy Cunningham, for complainant. 
Charles E. Mitchell and Elihu G. Loomis, for défendants. 

COLT, Circuit Judge. This motion for a preliminary injunction is 
based upon the alleged infringement of the flirst claim of letters patent 
No. 357,851, issued February 15, 1887, to Edwin P. Osgood, and the 
second daim of letters patent IsTo. 293,192, issued February 5, 1884, to 
Byron A. Osgood and Edwin P. Osgood. Thèse patents relate to 
cash-carrier or store-service apparatus. The first claim of patent No. 
357, '^Sl is as follows: 

"(1) In a cash-car apparatus, a wire stretdied horizontally between fixed sup- 
ports at each end, and in the described relation to the cashler's desk, in com- 
bination with a freely-moving car held below the wire on wheel hangers, to 
which It is rigidly connected, the wheels thereof belng fitted to run one behlnd 
the other on the wire, whereby the car Is held rigidly against oscillation 
longltudinally of the way, the whole movlng structure being thus adapted to 
be imiD€lled as a solid body from one end of the way to the other, in either di- 
rection, by the momentum imparted by a single impulse or push, substantially 
as described." 

This patent, for the first time, describes a car, in a cash-carrier 
System, propelled upon a horizontal wire from one station to another 
by the momentum imparted by a single impulse or push. The prior 
art discloses no such apparatus. In the old Systems the car was pro- 
pelled either by gravity, as illustrated in the White patent of Novem- 
ber 11, 1879, or by inteimediate mechanical means, such as an endless 
cord attached to the car, and operated by puUeys, as illustrated in the 
Brown patent of July 13, 1875. My impression at the hearing was 
rather against the validity of this patent, but, upon careful considéra- 
tion, I am satisfled that it describes a new, useful, and patentable im- 
provement in the cash-carrier art. To hâve devised a simple appa- 
ratus, by which are eliminated the double track, which is a necessity 
in the gravity System, and the intermediate mechanical contriv- 
ances, which are inhérent in the endless-cord System, involved, in my 
opinion, invention. It is unnecessary to discuss the other prior pat- 
ents contained in the record, because the nearest approach to the Os- 
good device are the devices described in the White and Brown patents. 
As to infringement, it is not disputed that the défendants' apparatus 
contains the horizontal wire, the rigidly attached car, and the impulse 
îeature of the Osgood patent. 

Claim 2 of patent 293,192 is as follows: 

"(2) In combinatlon with the wires and supporting bar or ring of a cash-car 
System, an arrosting stop or a spring buffier adapted to reçoive and hold the 
car." 

The construction of a suitable stop mechanism for the car in a cash 
carrier System has proved to be a problem not free from dilHculty. 
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This is shown by various patents wMch liave been taken out for différ- 
ent forms of stop mechanism. The présent device is compoeed of a 
pair of spring arms supported parallel with the track, and opening 
outward at their free ends, The forward end of the approaching car 
runs between the spring arms, which then bear against the sidea of 
the car, and, through friction, gradually bring it to a stop. This 
fcrm of stop is not found in the prior art. The White patent, already 
referred to, describes an inclined spring blade which cornes into col- 
lision with a projection on the car. This may worli well with a 
gravity track, but not with a horizontal track, where it is necessary to 
bring the car gradually to rest. The Higgs patent, dated ISTovember 
26, 1878, is a spring latch or catch, rather than a spring stop. !No 
prior device disclosed in the record has the construction or mode of op- 
ération of the Osgood stop. The invention covered by this claim may 
be a narrow one, but the device seems to be new and useful, and adapt- 
ed especially to a cash-carrier system operated upon the impulse plan. 
The défendants' car is provided near each end with a spring. Thèse 
springs are in line with the track and wheels, and press elastically to- 
wards the wheels. At the end of the track where the car is to be 
stopped, the track has a tapering enlargement, so that the forward 
wheel of the approaching carrier is gradually clasped and finally held 
by means of the spring and the enlargement of the track. We regard 
this device as an équivalent of the Osgood spring stop. 

The two patents now in suit were sustained at final hearing in this 
court by Judge Oarpenterin the case of This Oomplainant v. Whipple, 
75 Fed. 27. As, however, the défendants in the présent suit contend 
that that suit was not contested bona âde, or at least not strenuously, 
I hâve preferred to consider the motion in this case on its mérita, and 
independently of the former suit, or of the effect the decree in that 
case should hâve as a prior adjudication upon the détermination of the 
présent motion. Motion granted. 



THOMSON-HOTJSTON BLEOTRIC CO. v. ATHOL & ORANOE ST. RY. C». 
(Circuit Court, D. Massachusetts. September 27, 1897.) 

No. 644. 

1. Patbnts— Infringbmknt. 

The Blackwell patent. No. 470,817, for a rallway motor of such an or- 
ganization and construction that the armature and other parts which need 
fréquent attention can be readily inspected or removed, and, when in opéra- 
tion, the less délicate parts of the motor protect those more délicate, Is 
vold for want of patentable Invention. 

& Samb — Motor Suspension for Eailway Wokk. 

The Rica patent, No. 448,260, for a motor suspension for rallway work, 
the essential characteristlcs of which consist In the introduction of a doublé 
hlnge, and In utllizing the motor frame for one leaf of the hinge, and tlie 
motor Itself for the other îeaf, the flrst leaf being journaled upon the driven 
axle, so that the car axle eonstitutes the pivot for the first leaf of the hinge, 
while the armature axis serves as the pivot for the other leaf, aaalyzed and 
Construed, and held not Infringed. 
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This was a suit in equity by the Thomson-Houston Electric Com- 
pany against the Athol & Orange Street Railway Company for alleged 
infringement of two patents relating to electric railway motors. 

Pish, Eichardson & Storrow, for complainant. 
Mitchell, Bartlett & Brownell, N. Sumner Myrick, and J. Albert 
Brackett, for défendant 

PUTNAM, Circuit Judge. TMs bill is brought on two patents, 
which it is claimed by the complainant are capable of joint use, and 
which were in fact so used by the respondent. One patent is that is- 
sued to Francis O. Blackwell, March 15, 1892,— No. 470,817. As to 
this, the complainant says that the claims in issue relate wholly to 
such an organization and construction of a railway motor that the 
armature, and other parts which need fréquent attention, can be read- 
ily inspected or removed, and that when in opération the less déli- 
cate parts of the motor protect those more délicate. The court was 
impressed at the hearing with the view that there is nothing covered 
by this of a patentable nature, and its subséquent examination of the 
record and briefs has not changed this impression. This patent seems 
to fall within the principles of Priest v. Manuf'g Co., 81 Fed. 615. 

The other patent issued to Edwin Wilbur Eice, Jr., March 17, 1891, 
— ^No. 448,260. Its preamble claims the invention of a certain new 
and usef ul motor suspension for railway work. As to this patent, the 
court must confess that the r^ults which it feels compelled to reach 
are not without doubt. The court especially finds itself not free from 
embarrassment arising from the multiplicity of claims on which the 
complainant relies, and the difûculty of analyzing them with relation 
to each other. A fundamental question in the case is whether the 
claims in issue are to be construed as covering a broad invention, or 
whether they are limited to mère mechanical détails. Though some 
of them are doubtful of construction, yet many are clearly of a broad 
character, and the court flnds itself bound to hold that the invention, 
as submitted to it, is of that nature. The complainant's device, so 
far as concerna the case in issue, is described in the spécification prac- 
tically as f ollows : 

"The frame, belng supported at one end by the car axle, Is elastically sup- 
ported at its other end by some portion of the truclc frame. The opposite end 
of the field magnet may be supported in any desired manner. I prefer to sup- 
port it elastically from the car body or from the truck frame,— as, for in- 
stance, by means of an elastic support, or by a flexible bail and socket joint. 
It wlU be observed that by means of this support for the motor, independent 
of the frame carrying the bearlngs therefor, said frame is relieved of the 
welght of the motor, and the weight is transferred to a support independent 
of such frame, while the rlgld motor frame around the motor préserves an 
accurate alignment of the armature shaft and the driven axle of the vehicle. 
The partlcular manner of supporting the yoke end of the field magnet elas- 
tically or flexlbly does not form any part of my présent invention, and other 
means besides those shown may be employed in connection with the particular 
means hereinafter described for supporting the opposite end of the motor. 
Other spécial déviées may be employed, instead of those shown, for supporting 
the end of the motor independently of the motor frame." 

The function claimed by the spécification, arising from this method 
of construction, is stated therein as f ollows: 
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"By my construction of supporting frame and mounting of the parts, herein- 
before described, I not only seeure stiffness and rigidlty when the apparatus 
Is subjected to straln, but also an adaptation of the mechanism to vibrations, 
jars, or movements of the car and supporting parts, which will maintain the 
mechanism In unchanged relation during ail conditions of worliing." 

The différent directions of the lines of force tending to produce vi- 
brations and jars, and the serions evils resulting therefrom, were clear- 
ly pointed ont at the hearing. No function additional to that stated 
in the extract we hâve made from the spécification has been brought 
to our attention by the complainant, although devices contained in the 
patent, and referred to in claims not submitted to the court, cover 
others. 

The complainant at the hearing described the alleged invention in 
issue as f ollows : 

"The fact Is, the exigencies of the street-railway art demanded two incon- 
sistent thlngs. One was the flxed relation which must be preserved between 
the motor gear wheel and the axle gear wheel, and the other was the capacity 
of the motor to be perfectly unconflned and free to 'float' with relation to this 
same car axle. The construction of the Rice patent in suit we think will be 
made clear by the folio wlng figure: 




"In this figure, P représenta the frame, and M the motor. The frame, F, 
te joumaled to the drlven car axle, P, so that this car axle serves as a pivot 
for the frame. The motor. M, is, in turn, hinged to the frame at the point, P'. 
It will be seen that, by this construction, Rice has introduced and made use 
of a double hinge, and, as a resuit of the compound motion tlms obtained, the 
ifpper leaf of this hinge can do more than simply rotate. It is enabled to move 
bodily upward in space, without the necessity of any rotation, as illustrated 
by the two positions for the upper leaf shown in the folio wing figures: 





"The mère conception of a double hinge would not hâve accomplished the 
long-desired end in the street-railway art of maintaining a flxed relation be- 
tween the motor gears and the gears of the drlven axle, if Rice had not, in 
making his double hinge, utilized as the leaves for his hinge the motor frame 
and the motor, and for the pivots of his hinge the drlven axle and the motor 
armature. For his flrst pivot, Rice utilized the drlven axle of the car, and for 
the second pivot he utilized the armature shaft, cuttlng the motor free from 
Its frame, and thus permitting the motor to turn upon a part of itself, namely, 
the armature shaft. It will now be seen that the motor, M, of the Rice patent, 
can, for tlie first time In the art, float bodily up or down, with relation to the 
drlven axle of the car; and, in spite of this freedom of the motor to move 
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bodily up and down with relation to the car axle, the flxed relation or mesh 
between tbie motor gear wheel and the axle gear wheel Is absolutely maln- 
talned, as Ulustrated In the precedlng sketehes." 

The complainant emphasizes the advantages of its construction as 
f ollows : 

"In the Rlce motor neither the motor as a whole, nor any part of it, Is corn- 
pelled to 'jump' wlth the car axle." 

And it points out the essential éléments of its device as f ollows : 

"The essential charaeteristics of this construction consist, not merely In the 
introduction of the double hlnge, but in utllizing the motor frame for one leaf 
of the double hinge, and the motor itself for the other leaf of the hina;e. Fur- 
thermore, it is essential to the Rice construction that the flrst leaf should be 
journaled upon the driven axle, so that the car axle constitutes the pivot for 
the first leaf of the hinge, while the armature axis serves as the pivot for the 
other leaf of the hinge. Finally, there must be combined with the above 
mechanism, arranged and pivoted as we hâve described, a pair of spring sup- 
ports, one of whieh, at least, must be indépendant of the frame." 

The élément of sleeving the frame on the car axle makes it practi- 
cable that the gear wheel mounted on the armature axis, or receiving 
its motion from that axis, shall always mesh with the gear wheel 
mounted on the car axle, whatever position, the motor may take by 
reason of the elastic support described. The principle underlying this 
seems very simple, when once stated. It is involved in the fact that, 
if the frame is thus sleeved, the circumference of the gear wheel receiv- 
ing its motion from the motor must always be in the circumference 
of the gear wheel mounted on the car axle. The élément of the so- 
called "double hinge," which co-operates with the devices for elastic- 
ity, we find clearly new, in this particular connection, and no doubt 
useful. The other élément is the spring, or other elastic support. 
Thus, there are three éléments, namely, the contrivance for keeping 
the gears in mesh, and the double hinge, combined with the springs 
in such way that the complainant maintains that there résulta a ca- 
pacity on the part of the motor to float bodily up and down, with 
relation to the car axle. This means only that the motor is entirely 
held up or supported by springs, so that no part of it rests on a flxed 
basis incapable of elasticity. The first-named élément is shown in 
almost every prior device discussed before us; and that it is com- 
mon in the arts, so far as this case is concerned, is settlcd by the 
opinion of Judge Sanbom, speaking for the court of appeals for the 
Eighth circuit, in Adams Electric Ry. Co. v. Lindell Ry. Co., 23 
G. 0. A. 223, 77 Fed. 432, 443, 447. Therefore, in making use of this 
élément, the respondent borrowed nothing from the complainant. 
What it did beyond this was as f ollows: The motor used by the com- 
plainant, and shown in its patent, is styled by the respondent to be of 
the "double-réduction form." This admits of such a location of the 
armature axis, shown in the complainant's illustrations which we hâve 
already reproduced, as permits the motor, with the parts putting it in 
relation with the armature axis, to assume normally the form and func- 
twns of one leaf of a hinge, as also represented by the complainant. 
On the other hand, the respondent's motor, as used in its manufac- 
tures, is what it styles the "symmetrical form of single-reduction mo- 
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tor." This normally shows the annature axis as the axis of a motor 
of a cylindrical form, with the weight distributed in every direction 
from it. Therefore the respondent's motor and armature, with the 
parts putting them in mutual relation, do not normally take the form 
of the leaf of a hinge, nor normally perform its functions, although in 
the case.at bar we are satisâed it does perform them, and we would be 
holden to détermine the suit for the complainant if this were the only 
issue. This last observation is aiso true as to respondent's claim that 
its motor supports the armature axis, instead of being supported by 
it, and as to its claim that its motor is lifted on springs, instead of 
depending from them, and also that its peculiar arrangement relieves 
the car axle by a larger proportion than the complainant's. Détails 
of this character cannot be pressed successfully on the attention of 
the court in connection with an alleged invention so broad as that 
claimed by the complainant. It is plain that everything urged by 
the respondent with référence to the brushes is equally irrelevant. 

The simplest way of solving this case is to return to a considération 
of what the respondent has in fact done, and, bearing in mind that 
the device by which, in combinations of this class, the gears are kept 
in mesh, is a matter of common right, to inquire at once whether what- 
ever in addition thereto the respondent has availed itself of is not also 
within the like right. In many patent causes this is a much simpler 
and safer method of solving the questions at issue than to inquire flrst 
as to patentability, and second as to infringement. In answering this 
question, it is to be borne in mind that the matter of elastic suspen- 
sion by springs, and of otherwise giving either entire or partial inde- 
pendent support, is so common in the arts, and has taken on such in- 
numerable forms, that it cannot easily be perceived that any method 
not heretofore used remains. The presumption is therefore against 
patentability in any mère form of elastic suspension, unless under ex- 
ceptional circumstances. We do not understand that the complainant 
holds otherwise, aswe think nothing patentable is claimed for the mère 
method of adjusting or attaching or locating the springs, or for any- 
thing relating to them independently of the peculiar double hinge 
which the patent describes. Also, it cannot be denied that the re- 
spondent was within its right in using its peculiar motor, which nor- 
mally locates its armature at its axis, and, as a necessary élément to 
the opération of its motor, in using its armature shaft as a pivot. Ail 
this is in the common field of mechanical construction. What would 
remain would be the question of holding the motor in position. This 
would, in ordinary course, be by support either at its conter or at its 
radial pôles, and, in either case, rigidly or elastically. In the normal 
work of construction the mechanical engineer must sélect, and, in an 
art of so common a character as tliat of so suspending heavy working 
parts elastically as to minimize the shock, he might rightfuUy sélect 
either. This is ail which has been done by the respondent. There- 
fore, if complainant's patent is so broad as to cover respondent's de- 
vice, it is too broad to be sustained. The case undoubtedly shows 
difflculties in the way of adjusting and disposing of the weight of an 
electric motor so as to relieve the superstructure and the car from the 
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effects of shock, and to minimize the consequently increased cost of 
maintenance; but it does not show that electrical engineers had been 
endeavoring to overcome them, except incidentally, or that they con- 
sidered that there was involved anything more than the usual problem 
of easing the shock common to ail road vehicles. The state of the art, 
as proven by the complainant's expert, covers the history of this mat- 
ter. The prior efforts shown by him, and explained by the complain- 
ant, were looking especially towards finding a method of attaching 
the motor to the car axle instead of to the car body, and also to increas- 
ing the tractive power of the wheels. Moreover, we hâve not been 
referred to proofs that the complainant's device actually overcame in 
practice the difiQculty described, or minimized it to any considérable 
degree. The évidence in thèse respects falls far short of that class 
of proof sometimes accepted as overcoming a presumption that what 
was accomplished was within the scope of ordinary mechanical work. 
On the whole, we must conclude that the complainant fails to main- 
tain its suit. Let a decree be entered, as provided in ruie 21 of this 
court, dismissing the bill, with costs. 



CAMPBELL MACH. CO. v. BPPL.ER WELT MAOH. CO. 

(Circuit Court, D. Massachusetts. October 8, 1897.) 

No. 645.- 

1. Patents— Validitt and Infeingement — Wax Thrbad Sbwing Machines. 

The Campbell patent, No. 253,156, for improvements in wax thread sew- 
Ing machines, whereby the conjoint and opposed movements of the thread 
arm and eye are dlspensed with, and the abrasion Incident thereto obviated, 
construed, and held valld and Infringed as to the nlneteenth claim. 

2. Samk. 

The Campbell patent, No. 374,936, for an Improvement In wax thread 
sewing machines, consisting of a device for reducing the momentum of 
the take-up mechanism, and thereby securing greater uniformity in the lo- 
cating of the lock, is void for want of patentable invention. 

This was a suit in equity by the Campbell Machine Company 
against the Eppler Welt Machine Company for alleged infringement 
of two patents, for improvements in wax thread sewing machines. 

James E. Maynadier, for complainant. 
Fish, Eichardson & Storrow, for défendant. 

BROWN, District Judge. This is a suit for an injunction and 
Account based upon the nineteenth claim of patent No. 253,156, dated 
January 31, 1882, and upon the flrst claim of patent No. 374,936, 
issued December 20, 1887. Both patents were issued to the com- 
plainant as assignée of D. H. Campbell, and relate to wax thread 
sewing machines. The questions are of validity and of infringement. 

The nineteenth claim of patent 253,156 is as f ollows : 

"19. The combination, substantially as herelnbefore described, of a hook 
needle, a thread arm, a thread eye, and operating mechanism for the arm and 
eye, which causes said eye to flrst carry and deliver the thread to the arm 
and thenee deliver thread to the needle, and also causes the arm to merely re- 
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tain and release the thread dellvered to it by the eye whereby sald ann Is pre- 
vented from abradlng the thread, as set forth." 

The défendant contends that tMs claim is limited to a machine 
wherein the thread arm has no positive thread-drawing motion of its 
own, and that consequently there is no infringement by the defend- 
ant's machine, wherein the thread arm has a pronounced thread- 
drawing motion, with resulting abrasion of the thread by the thread 
arm. I am of the opinion, however, that this claim should not be 
thus limited. 

The defendant's argument proceeds as follows: The claim was 
flrst presented to the patent office in the following form : 

"23. The eombination, substantially as hereinbefore descrlbed, of a hook 
needle, a thread arm, and a thread eye vibrated by mechanism whlch causes 
eald eye to first deliver thread to said arm, and then to the needle." 

This language was broad enough to include the prior inventions 
covered by the patent to Turner and Craig, No. 116,893, and the 
earlier patent to Campbell, No. 231,954. The claim was therefore 
invalid, and was rejected. Thereupon the applicant amended his 
claim to a form which, défendant contends, apart from an immaterial 
Word or two to improve the English, is the same as original claim 23, 
except that he added the words given in italics, to wit, '"''and also 
causes the arm to Tnei^ely retain and release the thread delivered to 
it hy the eye whereby said a/rm is prevented from dhrading the 
thread-) as set forth''''; that consequently the sole point of distinction 
is that described by the words added in amendment, namely, a 
thread arm that merely retains and releases the thread, etc. The de- 
fects in the argument are an assumption that the language of the 
original and unamended claim sufficiently describes the prior art, 
and the fnrther assumption that this language is not affected in mean- 
ing by the new context added in amendment. Because the in- 
venter flrst made a claim so broad in terms as to include the earlier 
machines, as well as his own, it by no means follows that his machine 
did not in fact involve a patentable invention. Although the orig- 
inal claim failed to indicate them by its terms, as a matter of fact 
différences did exist between the complainant's machine and the 
former machines. The importance of thèse differenœs should be de- 
termined by referring directly to the prior art, ratlter than to the 
language of a rejected and abandoned claim that fails to describe 
with requisite particularity either the mode of opération of the com- 
plainant's machine, or the mode of opération of the machine of Turner 
and Craig or of the earlier Campbell patent. The devices in ques- 
tion pertain to sewing machines in which the hook needle must be 
threaded at each stitch. For the practical opération of machines 
of this character, it was found necessary so to thread the needle that 
there should be between the last stitch hole and the needle throat a 
length of thread considerably greater than the distance between the 
needle throat and the last stitch hole, in order to produce slack thread 
behind the needle, so that, when the needle drew down through the 
material, it would supply itself without the undue résistance that 
followed from drawing the thread directly from the spool. It was 
8SF.-14 
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therefore found necessary to add to the eye whicli carries thread 
to the needle and to the needle which receiYes the thread, a thread 
arm to ço-operate with the eye in the production of a loop îf slack 
thread. 

Upon the évidence, there can be no doubt that the complainant 
placed the old éléments in new relations, produced the loop of slack 
thread by a new mode of opération, and achieved as a resuit a ma- 
chine highly successful in practical opération. In the machines of 
the prior art the slack thread was produced by the simultaneous, con- 
joint and opposed movements of the arm and eye. The defendant's 
expert, Calver, says of the opération of the Tumer and Craig machine : 

"Slmultaneously wlth the movement of the thread arm in one direction, the 
thread eye moves in the opposite direction. The resulting effect obviously is 
the formation of a bight caused by the conjoint movements of the thread arm 
and the thread eye." 

This description is applicable equally to the prior Campbell pat- 
ent, and accords with the statement in the amended spécification of 
the patent in suit: 

"It is not new to employ a swinging thread arm wlth a swinglng eye; but, 
as heretofore organized and operated, the arm helped Itself to thread durlng 
the movement of the eye, and, by contlnuing onward, sald arm earrled the 
thread in a direction away from the eye and over the presser foot, so that tlie 
thread slipped over the arm, and It is the abrasion Incident to this slipping ac- 
tion at the arm which I hâve obvlated by having the eye carry the thread to 
the arm which merely holds It while the eye next proeeeds to and around the 
needle." 

The spécification further states: 

"This combination of a thread eye which dellvers thread to an arm which 
only moves for the purpose of securely holding the thread thus delivered to 
it by the eye, said eye then proceeding to dellver thread to the needle, Is a 
novel feature, and valuable because of the non-abrasion of the thread by tUe 
arm, and it is also novel to combine thèse éléments as deserlbed so that the 
arm is always not only at one side of the needle, but also at one side of the 
presser foot and never above it", etc. 

• By the invention of the patent in suit, the conjoint and opposed 
movements of the arm and eye were dispensed with, the abrasion inci- 
dent thereto avoided, and such advantages were secured of compact- 
ness in arrangement of the parts as arose from locating the arm al- 
ways on one side of the needle. A novel and useful resuit was thus 
attained, which was an advance in the art entitled to the protection 
of letters patent. Moreover, it is obvious that this resuit was effected 
not merely by a chanpre '-* the function of the thread arm. The 
thread eye's function was also necessarily modifled. Instead of the 
direct and continuous stroke of the eye to the needle, in the course 
of which the thread was intercepted bv the opposing stroke of the 
arm, the complainant adopted two movements of the eye, one of 
which was independent of the movement that carried the thread to 
the needle. Thèse two movements are separated by the action of 
the arm in engaging and retaining the thread carried to the arm by 
the first motion of the eye. 

Finding a departure from the prior art and a new mode of motion 
of the parts, and not merely a new opération of the thread arm, it is 
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necessary next to inquire: Does the nineteenth claim suflficiently 
point out any différences other than the new motion of the thread 
arm? In my opinion, the amended claim, unlike the unamended 
claim, excludes by its terms the conjoint and opposed moyements 
of Turner and Craig and of the earlier Campbdl machine, and pro- 
rides for the location of the arm upon one side of the needle. The 
journey of the eye described in the original claim might be either 
to an advancing arm or to a stationary arm, The daim was thus 
broader than the prior art. When, however, the amendment speci- 
fied the function of the arm as merely to retain and release the thread, 
and provided that the eye should carry and deliver the thread to the 
arm, the necessary implication of this language was a journey of the 
eye differing from that in the former machines. Movements of the 
eye in two distinct paths for the elongation of the thread and supply- 
ing it to the needle were necessarily invôlved in the provision that 
the arm should merely retain and release the thread. Interpreting 
this nineteenth claim, in view of the imperfections of former devices, 
and of the spécifications of the patent in suit, and of the purpose of 
the inventor to obviate the imperfections of the existing art, I think 
that the nineteenth claim suffliciently describes the actual invention 
intended to be covered by the patent in suit. 

The question of infringement must, then, be determined by a com- 
parison embracing other features than the functions of the respective 
thread arms. The machines of the complainant and défendant re- 
semble each other. and differ from former inventions, in that they dis- 
pense with the simultaneous and opposed movements of thread arm 
and thread eye, and avoid the abrasion resulting from thèse opposed 
movements, and also in having the thread arm always upon one side 
of the needle. The defendant's thread eye, by a movement inde- 
pendent of the needle-threading stroke, carries the thread to the 
arm. The arm engages and retains it. The eye then makes the 
needle-threading stroke. I flnd thèse movements to De the same, 
and in the same order, as those described in the nineteenth claim. 
The contention that the defendant's machine has a différent cycle of 
opérations or a dififerent order of movements rests upon the assump- 
tion that the word "flrst", in the nineteenth claim, means first after 
the completion of a stitch. The time of opération of the take-up for 
setting the stitch is immaterial, however. It is the order of move- 
ments for the production of the loop of slack thread that is essen- 
tial, and the movements to efifect this end are in both machines the 
same, and in the same order. In my opinion, therefore, the defend- 
ant's machine embodies the new mode of opération of the complain- 
ant claimed in the nineteenth claim, and infringes unless the pro- 
nouneed thread-drawing movement of the defendant's arm and the 
resulting abrasion is a material différence. Inasmuch as the abra- 
sion incident to the old opposed movements is obviated, the fact that 
the défendant has given to the thread arm a new abrading move- 
ment is of no conséquence. If the défendant appropriate substantial 
advantages of the complainant's device, he does not escape infringe- 
ment by failure to appropriate ail its advantages, nor by introducing 
abrasion différent from that obviated by complainant's device. 
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The défendant insists that its thread arm does not merely retain 
and release the thread, and therefore is not within the terms of the 
nineteenth claim. The word "merely", however, must be given a 
reasonable interprétation, according to the subject-matter relative to 
which it was employed. The primary purpose of the inventer was 
not to produce a thread arm that merely retained and released the 
thread ; it was to avoid old def ects by a new combination. So far as 
this new combination is concemed, a stationary arm and an arm witïi 
a retreating movement, or a movement not opposed to the eye, aro 
substantially the same. The word "merely" was used to indicate 
the exclusion of the old opposing movement of the arm, and the loca- 
tion of the arm upon one side of the needle. This clearly appears 
from the speciflcation. To put upon the word "merely" a significa- 
tion that would make movements of the thread arm, in no way affect- 
ing the value -of the new 'mode of opération, essential features in a 
case of infringement, would defeat the manifest intention of the in- 
venter, and nuUify a valuable invention by a misinterpretation of the 
language employed to describe it. The thread-drawing movement 
of the defendant's thread arm is, in my opinion, merely an addi- 
tional movement given to one of the parts of complainant's machine, 
and is not a movement of the kind intended to be excluded by the 
inventer by the use of the word "merely", in the nineteenth claim. 
The différences between the machines of complainant and défendant 
I flnd to be in immaterial features. 

There remains the Cornely patent, No. 219,225, cited as an anticipa- 
tion of the nineteenth claim. The invention set forth in this patent 
is for a combination of éléments différent from those of the patent in 
suit. It is apparent that the thread carrier in this device requires 
additional mechanism for the threading of the needle ; and the device 
appears to me too différent in its purpose, and too inapplicable to 
machines like those under considération, to constitute an anticipation 
of the nineteenth claim. 

The second patent in suit is patent No. 374,936, of which only the 
flrst claim is involved. The first claim is as f ollows : 

"1. In a wax thread sewing machine, the combination with a thread-elamp- 
ing bralce of a take-up embodying two or more positively reciprocated stitch 
tightening thread fingers, substantially as described, whereby slack thread Is 
taken up In two or more bights, and thereby easily and promptly plaeed under 
a stitch-tightenlng tension." 

The issue is as to the patentability of the invention claimed. The 
term "thread-clamping brake", interpreted in the light of the spécifi- 
cation, I find to mean a device through which the thread must not 
slip or render when the take-up opérâtes. Such a device was old in 
combination with a single take-up, and a multiple take-up was old 
in combination with a yielding tension device. It is, nevertheless, 
claimed that the combination of a multiple take-up with a device 
through which the thread cannot render is an invention. The ob- 
ject of this combination is to reduce the momentum of the take-up 
mechanism, thereby securing greater uniformity in the locating of 
the lock. The means for reducing this momentum were found in 
the multiple take-up, an old device for that purpose, and in a thread- 
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clamping device which prevented tke take-up from drawing tliread, 
also an old device. Each of thèse devices tends to lessen the stroke 
of the take-up, and in the new combination each perforais only its 
old function of lessening the length of the stroke. I think that 
nothing more was done than to substitute for the single take-up in 
the prior patent to Oampbell, 231,954, the well-known device of a mul- 
tiple take-up, and that momentum was lessened by this substitution, 
in the same way that it was lessened in the prior art. It is con- 
tended, however, that this réduction of momentum remédies an evil 
not existing in the prier machines, L e. the irregular location of the 
lock, and was adopted for that purpose. Admitting that this béné- 
ficiai resuit followed, it was simply from a réduction of momentum 
by an old and familiar device to lessen the excessive length of the 
stroke of the take-up. The bénéficiai effect was due to mechanical 
skill, and not to invention. 

I flnd, therefore, that the nineteenth claim of patent No. 253,156 
is valid, and is infringed by the défendant. I flnd that the first 
claim of patent No. 374,936 is invalid. Decree for complainant as 
to patent No. 253,156. Bill dismissed as to patent No. 374,936. 
Question of costs reserved. 



GAGE-DOWNS 00. T. FEATHERBONE CORSET CO. 

(Circuit Court, W. D. Miehigan, S. D. October 27, 1897.) 

Tkadb-Maek— Qbographical Namb— TJnfair Compétition. 

One maliing cMrset waists at Cliicago, and selling them as "Chicago 
Waists," so that this désignation has corne to dénote among purchasers the 
goods made by him, is entitled to an injunction against another who makes 
similar waists in a différent state and city, and sells them as "Chicago 
Waists," with the manlfest intent of availhig himself of the réputation 
acquired by the other's goods. 

This was a suit in equity by the Gage-Downs Company against the 
Featherbone Corset Company to enjoin the use of certain marks and 
labels upon its goods. The cause was heard on a motion for prelim- 
inary injunction. 

Aldrich, Eeed, Foster & Allen and Crâne, Norris & Stevens, for 
complainant. 
Howard, Roos & Howard, for défendant. 

SEVERENS, District Judge. In this case a motion was made 
some time ago for an injunction to restrain the défendant from using 
certain marks and labels upon its goods, which it is alleged in the 
bill are calculated to deceive the public, and lead them to suppose 
that they are buying the goods of the complainant; and the com- 
plainant claims that the défendant is thus appropriating the beneflts 
of the réputation acquired by the complainant's goods. Upon the 
facts as they now appear, the complainant has long been in the busi- 
ness of making and selling corset waists at Chicago, and marking 
them "Chicago Waists," and, being the only person marking its 
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manufactures thus, the complainant has come to be known as the 
origin by manufacture of the goods tkus branded. The complain- 
ant has also employed upon its package as a label the initiais of 
the Company, "G. D." In the course of its business it employed 
Buyer & Eeich as its agents on the Pacific coast, and the latter sold 
thèse goods thus marked; that is to say, marked "Chicago Waists." 
Af ter the termination of their agency for the complainant, they contin- 
ued to sell "Chicago Waists," and they would seem to hâve made some 
arrangement with the défendant by which the défendant makes cor- 
sets, and does them up in boxes marked in large letters "Chicago 
Waists," with the initiais "B. & R.," and the défendant sells such goods 
of its manufacture to Buyer & Eeich, and also to the trade in Michi- 
gan, and generally throughout the country. 

Upon the arguments and in the briefs a great number of cases 
bearing upon the subject of the right of a party to appropriate the 
name of a place as a trade-mark or a trade-name, and wherein the 
circumstances in which it would be permitted and in which it would 
not, are extensively discussed. I hâve examined ail the cases which 
were cited which were accessible, but I hâve not had the time to 
make any extended analysis of them upon paper. The circumstances 
vary greatly, but the underlying principle which is effective in the so- 
lution of such cases is that a party may not adopt a mark or symbol 
which has been employed by another manufacturer, and by long use 
and employment on the part of that other has come to be recognized 
by the public as denoting the origin of the manufacture, and thus im- 
pose upon the public by inducing them to believe that the goods which 
this new party thus offers are the goods of the original party. In 
other words, it is a f undamental principle that a man cannot make use 
of a réputation which another manufacturer has acquired in a trade 
mark or name, and, by inducing the public to act upon a misappre- 
hension as to the source of the origin, deprive the other party of the 
good will and réputation which he has acquired, and to which he is 
entitled, Now, there are many cases in which it has been held that 
the name of the place where goods are manufactured is not the sub- 
ject of appropriation, and this may be said to be the gênerai rule, and 
to be applicable where that is the sole feature of the trade-mark or 
trade-name, and where the name of the place is used in its primary 
signification. But the use of the name of a place may, under cir- 
cumstances, be such as to dénote to the eye and mind of the public 
the name of the person who has, perhaps, by long-continued business 
in that place, or long appropriation of that name, and being the only 
person there who has thus appropriated and used that name, pro- 
duced goods which hâve gained their favor. In such circumstances 
the name of the place may acquire a secondary signification, and be- 
come, instead of denoting the place where the goods are manufac- 
tured, a mark denoting the manufacturer, and in such case, and 
in the circ\imstance where the name has>thus acquired a secondary 
signification, a party may use it, and may be entitled, possibly, to its 
exclusive use. In such a case it dépends entirely upon the proof, 
andj if it appears that the name is used for the purpose of denoting 
the place where the goods are made, — if this is the primary object, — 
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then it la not subject to be appropriated by any one person résident 
there. Ail otàer résidents hâve the like privilège of use. But, if tke 
circumstances of the case show clearly that the use of that name is a 
means of appropriating the business advantages, good will, and 
trade-name of the eomplainant, that is not lawful. This feature of 
the case would be much affected by the circumstance of the résidence 
of the parties. If they both resided in the same place, there would 
be a stronger reason for the gênerai rule just stated. But where the 
name is appropriated by a manufacturer who résides at a différent 
place, it very naturally starts an inquiry as to what is the motive — 
what is the object — which the party sought to attain. Now, in the 
présent instance, the persons who are chargea and who confess to 
using this label "Chicago Waists" on their goods are people who ré- 
side and do business in California (Buyer & Beich), and by others man- 
ufacturing at Kalamazoo (the Featherbone Corset Company). It is 
manif est that a very serions question arises upon this fact as to what 
purpose and object thèse California and Kalamazoo parties hâve in 
appropriating this name. It seems to me that there can be but one 
object, and that that object is to make use of the réputation which the 
goods thus branded hâve acquired. I gather that thèse goods hâve 
been manufactured and sold in this way by the eomplainant at Chi- 
cago solely, and that the inference should be that this mode of doing 
business by the défendant is adopted to mislead, and for the pùrpose 
of deriving such advantage in the manufacture and sale of the goods 
as arises from the good will and réputation of the eomplainant. Gir- 
cumstances may develop upon the proofs which may change the im- 
pressions which the court has now formed. But I think the case is 
made out, and the usual preliminary injunction should issue, and the 
motion is allowed. 



NELSON et al. t. WHITB et al. 

(Circuit Court of Appeals, Ninth Circuit. October 4, 1897.) 

No. 364. 

Admiraltt Appeals — Hkaring tn Circuit Coubt op Appbam. 

The act of February 16, 1875, requirlng the circuit courts, In admiralty 
cases, to malie separate flndings of fact and conclusions of law, and 11m- 
iting the suprême court, on appeal, to a review of the questions of law 
arising on the record, etc., is not applicable to the trial of admiralty cases 
in the district courts, and the review thereof on appeal by the circuit 
courts of appeal; but in the latter courts an admiralty appeal Is, to ail 
intents and purposes, a trial de novo, so that the appeal cannot be heard 
upon the merits, where the transcript of the record does not contain the 
testimony talien below, as required by gênerai admiralty rule 52 and by 
the rules of the circuit court of appeals. 

Appeal from the District Court of the United States for the North- 
ern Division of the Northern District of Washington. 

James Kiefer and H. K. Struve, for appellants. 
G. M. Emory (Bausman, Kelleher & Emory, of counsel), for ap- 
pellees. 
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Before GILBERT, ROSS, and MORROW, Circuit Judges. 

MORROW, Circuit Judge. The ârst question to be considered up- 
on this appeal is the motion of the appellees to dismiss tlie appeal. 
Tliis motion is predicated upon the fact that the transcript of the 
record does not contain the testimony taken in the court below. This 
is an admiralty suit, instituted in the district court of the United 
States for the district of Washington, Northern division, by Charles 
H. White, one of the appellees, against the schooner M. M. Morrill, 
to recover the sum of f259, being a balance alleged to be due for 
services rendered the vessel, upon a sealing voyage in the North 
Pacific Océan, in the capacity of a hunter, at the spécial instance of 
Edward Cantillion, her master, and one of the appellants on this 
appeal. Subsequently S. N. Johnson, the other appdlee, flled a libel 
in intervention against the schooner, also to recover a balance claimed 
to be due for services rendered at the spécial instance of Edward Can- 
tillion, the master, in the capacity of a hunter, upon the sealing voy- 
age in the North Pacific Océan. The vessel was claimed by A. S. 
Nelson, the managing owner, one of the appellants. Edward Can- 
tillion, the master, intervened in his own behalf to recover certain 
sums claimed to be due him as wages, and for money advanced to fit 
ont the vessel for the voyage in question, and also for the payment 
of certain notes secured by mortgages on the vessel of the interests 
of the owners. During the pendency of the suit the vessel was sold, 
bringing the sum of $1,800, and it is against the balance of proceeds 
of the sale that the claims of the libelant and the interveners for 
préférence are directed. The court below preferred the claims for 
wages of the libelant, C. H. White, and of the intervener, S. N. John- 
son, as against that of Edward Cantillion, the master and mortgagee 
of the vessel. From this décision the claimant and managing owner, 
A. S. Nelson, and Edward Cantillion hâve appealed. 

Rule 14, subd. 3, of the rules of the United States circuit court of 
appeals for this circuit (Ninth), provides : 

''No case wlll be heard untll a complète record, containlng In Itself , and not 
by reterence, ail the papers, exhlblts, dépositions and other proceedings 
whieh are necessary to the hearing In this court, shall be ûled." 21 0. O. A. 
cUi., 78 Fed. clil. 

Subdivision 6 of the same rule provides: 

"The record In cases of admiralty and maritime jurlsdlctlon shall be made 
up as provlded In gênerai admiralty rule No. 52 of the suprême court." Id. 
clv. 

% 

Rule 52 of the gênerai admiralty rules promulgated by the suprême 
court proviues that : 

"The clerks of the district courts shall make up the records to be transmit- 
ted to the circuit courts, on appeals, so that the same shall contain the fol- 
lowlng: • • • (6) The testimony on the part of the libelant and any ex- 
hlbits not annexed to the libel. (T) The testimony on the part of the défend- 
ant and any exhlblts not annexed to his pleadings." 

There is a proviso at the end of this rule, as foUows: 

"Hereafter, in mailing up the record to be transmitted to the circuit court 
on appeal, the clerk of the district court shall omit therefrom any of the 
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pleadlngs, testlmony, or exhlbils whlch the parties, by their proctors, shall, by 
wrltten stipulation, agrée may be omitted, and such stipulation shall be certi- 
fied up with the record." 

There is no stipulation in the record of this case dispensing with 
the testimony taken in the court below. On the contrary, as appears 
by the record, counsel for appellees ûled a protest, entitled "Notice 
as to Printing of Record," wherein they objected to the hearing of 
the appeali in this action on the transcript of the record in the lower 
court filed in the clerk's office of this court, upon the ground that 
the transcript should include the testimony taken in court and 
also the facts agreed upon in writing by counsel for both parties in 
the court below. It is a well-settled rule that an appeal in admiralty 
is, to ail intents and purposes, a trial de novo. Yeaton v. U. S., 5 
Cranch, 281; The Lucille v. Eespass, 19 Wall. 73; The Charles Mor- 
gan, 115 U. S. 69, 75, 5 Sup. Ct. 1172; Iryine v. The Hesper, 122 
U. S. 256, 267, 7 Sup. Ct. 1177; Anon., 1 Gall. 22, Fed. Cas. No. 444; 
The Roarer, 1 Blatchf. 1, Fed. Cas. No. 11,876; The Saratoga v. 438 
Baies of Cotton, 1 Woods, 75, Fed. Cas. No. 12,356; The Havilah, 1 
C. 0. A. 77, 48 Fed. 684; Singlehurst v. La Compagnie Générale 
Transatlantique, 1 C. C. A. 487, 50 Fed. 104; The Philadelphian, 9 C. 
C. A. 54, 60 Fed. 423. As was said by Mr. Chief Justice Marshall 
in Yeaton v. U. S., supra : 

"The majority of the court is equally of the opinion that in admiralty cases 
an appeal suspends the sentence altogether, and that it is not res adjudlcata 
untll the final sentence of the appellate court be pronounced. The cause in 
the appellate court is to be heard de novo, as if no sentence had been passed. 
This bas been the uniform practice, not only in cases of appeal from the dis- 
trict to the circuit courts of the United States, but in this court, also." 

If the cause is to be heard in the appellate court de novo, an'd the 
merits of the case are involved in the questions presented to the 
court for its considération, it is essential and necessary that the court 
should hâve the testimony upon which the lower court based its dé- 
cision. It is claimed that the act of February 16, 1875, entitled "An 
act to facilitate the disposition of cases in the suprême court of the 
United States, and for other purposes," has altered the practice, as 
deâned in the above-entitled case, so far as admiralty appeals to the 
circuit court of appeals are concerned. That act (18 Stat. 315) pro- 
vided : 

"That the circuit courts of the United States, in decidlng causes of admi- 
ralty and maritime jurisdiction on the instance-side of the court, shall flnd the 
facts and the conclusions of law upon which it renders Its judgments or de- 
crees, and shall state the facts and conclusions of law separately. * * * 
The review of the judgments and decrees entered upon such flndings by the 
suprême court, upon appeal, shall be limited to a détermination of the ques- 
tions of law arising upon the record and to such rulings of the circuit court, 
excepted to at the time, as may be presented by a bill of exceptions, prepared 
as in actions of law." 

In this case the transcript of record contains certain flndings of 
facts found by the district judge, and it is contended that, for the pur- 
poses of the question of law which the appellants seek to bave this 
court détermine, thèse findings of fact are suflficient and binding. It 
is to be observed that the district judge, in admiralty cases, is not re- 
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quired by law, nor does it appear to be the practice, to make findings of 
fact. The gênerai practice seems to be for the judge to render an 
opiDÏon, written or oral, whenever the exigencies of the case require it, 
in which such facts are stated as the court deems the évidence sup- 
ports and justifies the decree. But, however this may be, we are of the 
opinion that the act referred to is inapplicable to appeals in admi- 
ralty from the existing district courts to the présent circuit courts 
of appeal. The same question was raised in The Havilah, 1 C. C. 
A. 77, 48 Fed. 684, where the circuit court of appeals for the Sec- 
ond circuit used the f oUowing language : 

"Obvloiisly, that act does not apply to an appeal to the circuit court of ap- 
peals. The eleventh section of the act of March 3, 1891, establishing the 
circuit court of appeals, provides that 'ail provisions of law now In force reg- 
ulating the methods and System of revlew through appeals or wrlts of error 
shall regulate the methods and System of appeals and wrlt of error provided 
for In thls act In respect of the circuit court of appeals.' By the act appeals 
In admlralty henceforth lie direct from the district court to the court of 
appeals, and no method or system of revlew by findings or blU of exceptions 
was in force for the revlew by appeals in admlralty from the district court 
when the act was passed. It would be unreasonable to hold that congress 
intended a différent practice to apply to the limited number of cases where 
appeal lies from the circuit court to the circuit court of appeals (solely be- 
cause they were pending and undecided when the act was passed) from 
that whlch would apply to appeals in admlralty from the district coiut. As 
the act of 1875 provided a method and System of review, through appeals, 
only for such cases in the circuit court as went to the suprême court, there 
seems no good reason for extending the gênerai language of the eleventh sec- 
tion of the new act to eover cases in the circuit court which are not to go to 
that tribunal." 

Therefore, both under the rules of the suprême court and of this 
court,- and of the doctrine laid down by the suprême court, that an 
appeal in admlralty- is a trial de novo, the testimony taken in the 
court below should hâve been certified up in the transcript of record 
on appeal, in the absence of a stipulation that it might be omitted. 
In the case of The Alejandro, 6 C. C. A, 54, 56 Fed. 621, this court 
said, with référence to the fact that the testimony had not been in- 
cluded in the transcript* of record: 

"We are of opinion that the case la not presented in such a manner as to 
require at our hands a revlew of the testimony. ïhe record on appeal only 
contains the 'judge's notes of testimony,' and déposition of one witness. Rule 
52 (admlralty rules) describes what shall constitute the record ou appeal to 
the circuit courts, and, among other thlngs, provides that it shall contain 
'the testimony on the part of the libelant, and any exhlbits not annexed to 
the libel; the testimony on the part of the défendant, and any exhibit not 
annexed to his pleading.' In making up the record the clerk may omit there- 
from 'any of the pleadings, testimony, or exhlbits which the parties, by their 
proctors, shall by written stipulation agrée may be omitted, and such stip- 
ulation shall be certified. up with the record.' No such stipulation appears in 
the record. There is no certificate that the notes of the testimony contain 
ail the materlal évidence." 

It does not appear, from the report of the case, that a motion to 
dismiss the appeal on that ground was made, but the court used the 
above signiflcant language when asked to review the testimony on its 
merits. However, inasmuch as no spécial objection was made to its 
considération, the court deemed it proper to say that they had read 
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the "judge's notes of testimony," and they were of the opinion that, 
when the same was considered in connection with. bis opinion in the 
case, the testimony in the record was sufflcient to justify his con- 
clusions, and to sustain the flndings of the circuit judge. In the case 
of The Glide, 18 C. C. A. 504, 72 Fed. 200, it appeared, upon appeal to 
the circuit court of appeals for the Fourth circuit, that in making up 
the record on appeal the testimony taken at the trial could not be 
included in the record, for the reason that no part of it was reduced to 
writing, nor were any officiai notes of it taken. A motion was made 
to dismiss the appeal. It was sought to rectify this omission, on the 
part of the appellant, by taking de novo, before a notary public, the eyi- 
dence of the witnesses who had testified in his behalf ; giving notice to 
the proctors of the libelant of his intention so to do, and of the time 
and place selected. But the proctors for libelant declined to appear. 
When the testimony was taken, it was submitted to the district judge 
who had tried the case, to obtain his certiûcate to the fact that this 
was the purport of the testimony, or at least a part of the testimony, 
taken before him at the hearing. The district judge refused to give 
this certificate: 

"First, because he knew of no law or practice which would justify him in 
doing so; and, second, because lie could not, from his recolloction or notes, 
certify that the testimony of the witnesses, so taken, was in substance the 
same as giyen before him." 

The court of appeals (Judge Simonton delivering the opinion) said: 

"The next ground for the motion [to dismiss the appeal] is that the record 
does not contain any of the évidence taken at the trial in the district court. 
This is strictly correct. The affldavits taken by the respondent after the trial 
of what the witnesses say they testified at the trial are in no sensé évidence 
taken at the trial. We fuUy concur with the district judge that there is no 
law or practice which would justify him in granting the certificate asked by 
proctors for the claimant. The rule 14 of this court, clause 6 (11 C. C. A. cv., 
47 Fed. vli.), requires that the record, in cases of admiralty and maritime ju- 
risdiction, shall be made up as provided in gênerai admiralty rule No. 52 of 
the suprême court. This rule No. 52 requires that the record shall contain 
the testimony upon the part of the libelant and the testimony on the part of 
the défendant, unless the parties agrée, by their proctors, by written stip- 
ulation, that it may be omitted. There is no such stipulation hère. Olearly, 
the record is incomplète. This court cannot pass on the merits of the case. 
Nor, in the absence of a stipulation by counsel, is it possible to supply the 
omission. We must hâve the évidence taken at the trial." 

It was held, however, that as there was no rule or practice in the 
district court requiring the réduction to writing of évidence used at the 
trial, the case should be remanded to the court below, with instructions 
to grant a new trial. The court added this warning, after stating that 
there was no précèdent, for or against the course, which suggested it- 
self : Parties to cases were notilied that that case could not be relied on 
as a précèdent, and that in the future the party through whose omis- 
sion or neglect the testimony, or any part of it, taken at the trial, is not 
before the court when the cause comes up on appeal, must suiïer the 
conséquences. The case just cited is to be distinguished from the case at 
bar, in that in this case it is not pretended that ail the testimony was 
not taken down and reported. Under the circumstances, therefore, this 
court would not be justifled in pursuing the same course followed by 
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the appellate court in the case cited; assuming, of course, that such 
a course would be proper and désirable under the circumstances of 
this case. We see no alternative to granting the motion to dismiss, 
unless it be true, as contended by counsel for appellants, that the as- 
signments of error présent simply a question of law; tliat the testi- 
mony is wholly unnecessary to the détermination of this question, 
and, if certifled up, would involve an expense practically prohibitory 
of an appeal; and that in any event the ândings of facts made by 
the district judge in connection with his opinion supply ail the ma- 
terial facts necessary to the considération and détermination of the 
question of law which it is claimed the assignments of error présent. 
It is sought, further, to fortify the flndings of fact by showing that 
no exceptions to them were taken by the appellees in the court be- 
low. On the other hand, it is strenuously contended by counsel for 
appellees that the court cannot review the case upon the flndings, and 
without the testimony and exhibits; that such évidence would tend 
to show — which the findingsdo not — such inéquitable and unconscion- 
able conduct on the part of the appellant Cantillion in his dealiiigs 
with the appellees, White and Johnson, as would justify the décision 
of the court below in allowing their claims for wages as hunters on 
the schooner M. M. Morrill, in préférence to the amount claimed by 
the intervening libelant, Edward Cantillion, for his wages as master, 
and advances and amounts due him upon the several notes and mort- 
gages set ont in the flndings of fact of the court below. A perusal 
of the opinion of the district judge satisfles us that he decided the 
case largely upon the peculiar state of facts presented to him, par- 
ticularly with référence to the conduct of Cantillion in his dealings 
with White and Johnson. The facts, as they are stated in the opin- 
ion, are as foUows: 

"In this case the libelant, Charles H. White, and the Intervener, S. N. Johnson, 
aie suing to recover money earned by and due to them for thelr services as 
hunters on a sealing voyage in the North Pacific Océan. The case is defended 
by A. S. Nelson, one of the owners of the vessel, and by Edward -Cantillion, 
who was master of the vessel on the voyage. Cantillion was owner of one- 
third of the vessel, and he sold his interest to said libelant and intervener, con- 
veying one-sixth to each, for which he received from Johnson ^350, and a 
promissory note for $350, and from White a promissory note for $700; and, to 
secure payment of said notes, he received mortgages upon the interests of 
each in the vessel. He also held mortgages froin the other owners upon ail 
of thelr interests. He then entered into a contract with the owners, by which 
he undertools to furnish supplies for the voyage, and to go as master, for 
which he was to be paid a stipulated sum for wages, and also to hâve a cer- 
tain amount for each seal sliin secured, and one-fourth of the proceeds from ail 
seals which he should kill; and he was to be repaid for his advances for supply- 
Ing the vessel, with interest. He then hired the libelant and said intervener 
to go on said voyage as hunters, agi'eeing to pay them for their services one- 
fourth of the proceeds of ail seal sklns which they should secure. He also 
made a spécial contract with them, by vrtiich one-half of their earnings on the 
voyage should be applied to pay thelr indebtedness to him upon said promissory 
notes. ïhe voyage proved to be unprofitable. Cantillion sold the seal sliins 
secured, and from the proceeds thereof has paid himself bis wages in full, and 
his compensation at the agreed rate for ail seals which he individually killed; 
and after deducting such disbursements, and applying the remainder on ac- 
eount of advances which he made for supplies, there remains due to him a 
balance of nine hundred and forty-three and eight one-hundredths ($943.08) 
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dollars, and the Individual indebtedness of the several owners, secured by mort- 
gages on the vessel, remains wholly unpaid. The llbelant acknowledges to 
hâve received on account of hls wages the sum of one himdred and thirteen 
and two one-hundredths ($113.02) dollars, and there remains unpaid two hun- 
dred and fifty-nine ($259) dollars. Johnson received, on account of hls earnlngs 
one hundred and eighteen ($118) dollars, and there remains unpaid two hundred 
and nlne ($209) dollars. Thèse balances Cantillion bas taken out of the pro- 
ceeds from the sale of the seal sklns which came into his hands, and daims 
the right to retain the whole thereof, on account of the indebtedness to him 
for supplies furnished, and the promissoiy notes above mentioned." 

After discussing the légal aspects of the case, the district judge 
continues : 

"With the acquieseence of ail parties interested, the vessel has been sold 
by the marshal, and Cantillion became the purchaser, for the sum of $1,800, 
and he is now claiming the proeeeds of the sale, after payment of costs, to 
flpply on the indebtedness of the several owners to him; so that, if he should 
prevail in defeating the libelant and the intervener from recovering their 
wages, the resuit of the adventure may be summed up as follows: Cantillion 
will hâve the $350 paid by Johnson, and for the balance of less than $1,000 on 
account of supplies, and the marshal's costs upon the sale of the vessel, wi)l 
bave absorbed the entire eamings of the vessel and her crew, and acquired 
the vessel itself, and still hold the libelant and the Intervener indebted to 
htm for a considérable part of the promissory notes given for the purchase 
price of their interests in the vessel. AU this by his cleverness in persuad- 
ing thèse men to purchase his Interest in the vessel before hlring them. I 
consider that thei justice of the case requires that thèse men should receive 
their wages from the money in the registry, and it will be so decreed." 78 
Fed. 509. 

We cannot say that the district judge erred, unless wehave ail 
the évidence before us for our considération. If, as contended for 
by counsel for appellants, there is only a question of law presented 
for our détermination, — the question being whether or not the ap- 
pellees, being part owners of the vessel, can hâve their claims pre- 
f erred to those of Cantillion, — then, in accordance with the rules and 
the regularity of appellate procédure, a stipulation dispensing with 
the testimony should appear in the record. While it may be true 
that the ultimate question to be determined by the court résolves it- 
self into one of lavi^, still it is plain that the détermination of the 
question dépends largely upon the nature of the évidence presented 
in the lower court. It is undoubtedly the gênerai rule, in admiralty, 
that a part owner has no lien on the vessel, to the préjudice of others 
extending crédit to the vessel. Patton v. The Randolph, Gilp. 457, 
Fed. Cas. No. 10,837; Pétrie v. The Coal Bluff No. 2, 3 Fed. 531; 
The Short Cut, 6 Fed. 630; The Queen of St. Johns, 31 Fed. 24; 
The Lena Mowbray, 71 Fed. 720. But in his opinion the district 
judge States that there were "no innocent creditors or purchasers to 
be prejudiced by the discovery of a secret lien," and he held that un- 
der the peculiar facts of the case the rule was inapplicable, as against 
the claims of White and Johnson. While it is true that they were 
part owners, they had rendered maritime services as hunters on the 
sealing voyage, in which Cantillion acted as master, he being at the 
same time mortgagee of the interests of the appellees in the vessel 
acquired from him as above stated. If it would hâve been inéquitable 
to give the claims of Cantillion préférence over those for hunters' 
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wages, under the peculiar circumstances of the case as presented to 
the court below, we cannot say, in view of the fact that we hâve not 
the évidence itself before us, tiiat the court erred in holding that the 
rule was inapplicable. A court of admiralty, while not a court of 
gênerai equity, yet acts upon équitable principles. Dean v. Bâtes, 2 
Woodb. & M. 87, Fed. Cas. No. 3,704; Pétrie v. The Coal Bluff No. 2, 
3 Fed. 533; The Eclipse, 135 U. S. 599-608, 10 Sup. Ct. 873. See, 
also, The Juliana, 2 Dod. 521. Under the circumstances of this case, 
we think that the décision of the district court should be alHrmed. 
Our décision must, of course, be understood as being limited to the 
peculiar state of the case as presented by the record. The judgment 
of the district court is afQrmed. 



THE EUGENE. 

JAOOBI et al. v. THE EUGENE. 

(District Court, D. Wasliln^on, N. D. Oetober 23. 1897.) 

Admiralty — Jukisdiction in Rem— Bbeach op Coktraot op Cabriaqe. 

A suit in rem is not maintainable for breach of an executory contract to 
cajry a possenger on a particular vessel, wliere tlie vessel has never entered 
on tlie performance thereof. The lien upon -whicli tlie riglit to proceed in 
rem dépends does not attach until tlie passenger has placed himself withln 
the care and under the control of the master. 

In Admiralty, Libel in rem by Gaston Jacobi and Charles Ruff 
against the steamer Eugène, to recover passage money, and damages 
for breach of contract to carry the libelants, with their baggage, from 
Seattle, via St. Michaels, in Alaska, to Dawson City, in the Northwest 
Territory. Heard on exceptions to the libel. 

John C. Hogan, for libelants. 
J. C. Flanders, for claimant. 

HANFORD, District Judge. Each of the libelants allèges that the 
Portland & Alaska Trading & Transportation Company, a corpora- 
tion, being at the time owner of the steamship Eugène, entered into a 
contract to carry him, with his baggage, on board the steamer Bristol, 
from the city of Seattle, in the state of Washington, to St. Michaels, 
in Alaska, and thence on board the steamer Eugène to Dawson City, 
and thereupon issued two tickets, one being for passage from the city 
of Seattle to St. Michaels, for which he paid |100, and the dther for 
passage from St. Michaels to Dawson City, for which he paid $200. 
A breach of the contract is alleged, in this : that the steamer Eugène 
wholly failed to go to St. Michaels to receive the libelants, as agreed. 
The libelants allège that they hâve been injured and damaged by loss 
of the amount paid for their passage, and the cost of a miner's outflt, 
and loss of time, for which they each claim damages in the sum of 
11,000. 

The authorities are conflicting on the point as to whether a suit in 
rem can be maintained for breach of an executory contract to carry 
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a passenger on board a particular vessel, where the vessel has not' 
entered on performance. In tlie case of The Pacific, Fed. Cas. No. 
10,643, it was held by Mr. Justice Nelson tbat, in the case of a con- 
tract maritime in its nature and subject, it is not essential, to give 
jurisdiction to an admiralty court in a suit in rem, that the vessel 
should hâve entered on the performance, or that the breach should 
hâve occurred in the course of the voyage, and that, when the con- 
tract has been entered into for the conveyance of goods or persons in 
a particular ship, the liabilities of the owner and of the ship attach 
at the same time. In the case of The General Sheridan, Fed. Cas. No. 
5,319, Judge Blatchford held that the décision by Mr. Justice Nelson 
in The Pacific Case had been overruled by the suprême court in the 
cases of The Freeman v. Buckingham, 18 ïïow. 182, and Vandewater 
v. Mills, 19 How. 82. Thèse two cases may be regarded as the lead- 
ing cases on opposite sides of the question. In a dictum by Judge 
Lowell in Oakes v. Kichardson, Fed. Cas. No. 10,390, which was a suit 
in personam, the décisions of the suprême court supposed to overrule 
The Pacific Case are treated as dicta, not having the force of décisions. 
In the case of The Williams, Fed. Cas. No. 17,710, in an elaborate 
opinion showing a careful examination of the numerous authorities, 
Judge Emmons sustained and followed the ruling of Mr. Justice 
Nelson. In the case of Scott v. The Ira Chaffee, 2 Fed. 401, Mr. 
Justice Brown, then sitting as district judge for the Eastern district 
of Michigan, and who appears, by the report of The Williams Case, 
to hâve successfuUy argued for the jurisdiction before Judge Em- 
mons, denied the authority of that décision. Eeferring to the dé- 
cisions of the suprême court in 18 and 19 How., he says: 

"Thoee cases cannot be sald to hâve definltely fixed the measure of liabflity. 
They seem, rather, to hâve announced In gênerai terms a doctrine from which 
the suprême court has not as yet shown any disposition to recède." 

Then, after reviewing at length the American and foreign authori- 
ties, he reaches the conclusion that the owner of a cargo has no lien 
on the vessel for the breach of a contract of aJïreightment until the 
cargo, or some portion, has been laden on board, or delivered to the 
master. In the case of The Monte A., 12 Fed. 331, Judge Brown, of 
the Southern district of New York, carefuUy reviews the décisions, 
and in his conclusion sustains the ruling of his predecessor in the 
case of The General Sheridan. In subséquent décisions the suprême 
court seems to hâve regarded the déclarations contained in the déci- 
sions in 18 and 19 How. as expressiug the doctrine of that court, and 
not as mère dicta. Mr. Justice Davis, in the opinion of the court in 
the case of The Lady Franklin, 8 Wall. 325-329, says: 

"The doctrine that the obligation between the ship and cargo Is mutual and 
reciprocal, and does not attach until the cargo is on board, or in the custody 
of the master, has been so often discussed, and so long settled, that it would 
be useless labor to reiterate it, or the principles whieh lie at its foundation. 
The case of ïhe Freeman v. Buckingham (decided by this court) 18 How. 
182, is décisive of this case. It is true, the bill of lading there was obtained 
fraudulently, while hère it was given by mistake, but the principle is the 
same; and the court held In that case that there could be no lien, notwithstand- 
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• îng the blll of lading. The courts say, 'There was no cargo to whldh the ship 
could be bound, and there was no contract for the performance of which the 
shlp could stand as security.' " 

And again, in an opinion by Mr. Justice Davis in the case of The 
Keokuli, 9 Wall. 517-521, he réitérâtes: 

"It is a prindple of maritime law that the owner of the cargo has a lien on 
the vessel for any injury he may sustain by the fault of tlie vessel or the mas- 
ter; but the law créâtes no lien on the vessel, as a security for the performance 
of a contract to transport a cargo, until some lawful contract of affreightment 
is made, and the cargo to which it relates has been delivered to the custody of 
tiie master, or some one authorized to reçoive it. The Freeman v. Bucklngham, 
18 How. 188." 

In an opinion by Mr. Justice Clifford in the case of The Delaware, 
14 Wall. 579-606, the case of The Freeman v. Buckingham, 18 How. 
182, is cited as an authority supporting the proposition that bills of 
lading, duly executed in the usual course of business, bind the owners 
of the vessel, if the goods were laden on board, or were actually de- 
livered into the custody of the master; "but it is well-settled law that 
the owners are not liable if the party to whom the bill of lading was 
given had no goods, or the goods described in the bill of lading were 
never put on board, or delivered into the custody of the carrier or his 
agent." 

Thèse authorities are conclusive upon the point that the right to 
proceed in rem for breach of a contract of affreightment does not 
exist unless the cargo, or a portion of it, has been delivered to the 
master of the vessel, or to his authorized agent. The authorities 
also hold that ships engaged in carrying passengers on the high seas 
stand on the same footing of responsibility, according to the maritime 
laws, as those engaged in carrying merchandise. 1 Am. & Eng. Enc. 
Law (2d Ed.) pp. 661, 662. The weight of authority bears so strongly 
against the position of the libelants that I am unwilling to set up my 
judgment in opposition. According to the authorities, it is not the 
making of a contract, nor the payment of the considération therefor, 
which renders the vessel liable. The lien upon which the right to 
proceed in rem dépends does not attach until the goods or passenger 
hâve been placed within the care and under the control of the ship's 
master. In the argument of the exceptions it was insisted that, the 
contract being entire, both vessels became liable from the time libel- 
ants started on their journey from Seattle to St. Michaels; but the 
libel fails to allège that they ever rendered themselves, or placed 
their baggage, on board the steamer Bristol, or that performance of 
the contract on the part of the owner of the vessels was ever com- 
menced. Exceptions sustained. 
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NATIONAL MASONIO AOC. ASS'N OF DBS MOINES T. SPAKK8. 

(Circuit Court of Appeals, Eighth Circuit. October 6, 1897.) 

No. 859. 

1. Fbdbrai, JuRisDicTioîr— Allégations ov Citizeîtship— Bttrdbn of Pkoof. 
Where a plaintiff's pleading, in the fédéral courts, seta out the necessary 
diverse cltlzenship of tlie parties, the burden of botli allégation and proof to 
the contrary resta upon the party who seeks to defeât the Jurisdlction. 
& Same — Epfect of General Dbnial. 

A gênerai déniai, in a fédéral court, is a plea to the merits, and does not 
put In issue avermenta of citizenshlp, upon whlch the jurisdictlon dépends. 
The matter of jurisdlction is waived unless it is challenged by a spécial plea. 
t. Appbal and Errob— Retiew — Bill op Exceptions. 

To enable the circuit court of appeals to revieW the action of the circuit 
court upon the admission or exclusion of évidence, the évidence to which 
the exception la dlrected muât be Incorporated In the bill of exceptions. 

4. Samb — Harmless Erhob. 

It is not error to exclude, upon a trial, cumulative évidence of « State 
of facts whlch is not controverted. 

5. Samb — Trial to Court — Spécial Findingb. 

In order that the opinion of the court. In a case tried without a jury, may 
be treated as a spécial flndlng of facts, so that asslgnments of error may 
be based thereon, its statement of the facts found should not be mlngled 
with the évidence, or with discussions of law or the reasons for the court'i 
conclusions. 

6. Samb — Assignmbnts of Error. 

Upon a writ of error the objection that the circuit court made nelther gên- 
erai nor spécial findings of fact carmot be considered, unlees raised by the 
assignment of errors. 

In Error to the Circuit Court of the United States for the Southern 
District of lowa. 

Clark Varnum, for plaintiff in error. 
Oarroll Wrigfht, for défendant in error. 

Before SANBORN and THAYEE, Circuit Judges, and RINER, 
District Judge. 

RINER, District Judge. This was an action at law brought by 
Nannie R. Sparks, the défendant in error, against the National 
Masonic Accident Association of Des Moines, lowa, the plaintiff in 
error, in the circuit court of the United States for the Southern dis- 
trict of lowa, to recover the sum of |5,250, with interest and costs, upon 
a judgment obtained by her against the association in the circuit court 
sitting within and for the county of Johnson, in the state of Missouri. 
The pétition flled in the circuit court for the Southern district of 
lowa averred, in substance, that the plaintiff was a citizen of the 
State of Missouri; that the défendant was a citizen of the state of 
lowa; that the amount involved in eontroversy exceeded the sum 
of |2,000, exclusive of interest and costs; that on the 25th of No- 
vember, 1893, she recovered a judgment against the défendant in the 
circuit court within and for the Seventeenth judi'îl district of the 
state of Missouri, held in the county of Johnson, iu said state, in the 
Bum of |5,225, with costs and interest from that date; that the court 
rendering such judgment was a court of gênerai jurisdiction, and a 
83 P.— 15 
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court of record, and that she was the owner and holder of tHe judg- 
ment at the tiiôé: tMs action was broligKt To tMs pétition thë de- 
fendant answeped;., j, , 

(1) Admltting that It was a corporation organlzed under the laws of the 
State of lowa; (2) denylug each and every other allégation of the pétition; 
(3)^'a separate -défense, that the défendant never appeajed In any suit 
or prpeeedlng brought agalnst It by the plaintifE In the circuit court of John- 
son county, Mo., and, âenied that It was ever summoned to appear, or was 
served^with process to apgear, in such, action; (4) for a further and separate 
défense, "that It is a corporation organized under the laws of the state of 
ïowa, wlth its office and place of business at the clty of Des Moines, In 
sald State ot lowa, ahd that It never has had an office In the state of Mis- 
souri, nor kept or maintalned any agents or officers In «ald state; that 
nelther the superlntendent of the Insurance departmént of the state of 
Missouri, nor any other person wlthln sald state, has ever been appointed 
by the défendant as a person upon whom service of process might be served 
upon the défendant wlthûisàld state of Missouri; that the défendant has never 
madè application to the Insurance departmént of the state of Missouri to 
be admltted to sald state to do business; that saJd défendant has never 
been served wlth process by any of its bfflcers or agents, or any person upon 
whom service of process could be lawfuUy made, or who was appointed there- 
unto, wlthln the sald state of Missouri, and that any JUdgment, If any was 
Obtained by the alleged J>laitftlfC in the sald alleged suit or proceedlng alleged 
to hâve been had in the circuit court of Johnson county, Missouri, was ren- 
dered wlthout service of process upon the défendant, or upon any person 
or persons âuthorlzed or êtnpôwered to aceept such service of process, or 
hâve such service of process made upon him or them, for the défendant;" 
(5) for another défense, "that it never entered any yoluntary appearance 
in the alleged suit or proceedlng clalmed to hâve been. had in the circuit 
court of Johnson county, Missouri ; that no person that was authorlzed or 
empowered to aceept service of process for It (the défendant), or to hâve 
service of process made upon hlm or them for the défendant, was ever per- 
sonally eited to appear In said cause, or personally served wlth any sum- 
mons or process in said cause, nor did any such person ever appear for the de- 
fendant in said cause or proceedlng;" (6) for another défense, "that any 
alleged judgment pretended to be rendered by the circuit court of Johnson 
county, in the state of Missouri, agalnst thls défendant, In f avor of the 
plaintiff, was obtained thrpugh the fraud of the plalntlfC, in thls: that the 
sald plaintiff, well linowing that each and every of the matters herelnbe- 
fore pleaded In thls answer were true, and the same belng tiue, and being 
hereby reafflrmed and reaverred as though pleaded at length herein, sald 
plaintiff did, wlth the express purpose of preventing the défendant from 
presenting a défense to such alleged suit, fall, neglect, and refuse to serve 
or cause to be served upon it (the défendant) any process or gummons or 
citation whatever In the sald alleged suit, and fraudulently, and wlth the 
latent to defraud thls défendant, caused service of a wrlt of process to be 
made upon the sUperlntendent of Insurance of the state of Missouri, and 
after having caused ^nd procured such service to be made, and thus pre- 
venting th3 défendant and Ita agents and officers from having due and legaJ 
notice of the commencement of such suit, the plalntlft then and there caused 
and procured the court pretending to render such judgment to fraudulently 
and untruthfully recite In the sald Judgment the false and untrue state- 
ment that the défendant was doing an accident life Insurance business in 
the state of Missouri, and the further false and untrue statement that Per- 
sonal service was had upon the défendant In the state of Missouri, and the 
further false and untrue statement that the superlntendent of the Insur- 
ance departmént of the state of Missouri was authorlzed to recelve such 
service of process, ail of whlch acts and things were donc by the plaintiff 
for the express purpose of causing and procuring an apparently valld Judg- 
ment entry to be made by the said circuit court of Johnson county, Missouri, 
wben In truth and in fact the sald court so making such judgment entry was 
whoUy Wlthout jurlsdlction over sald cause, and wholly wlthout Jurlsdlc- 
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tlon over the défendant, and whoUy wlthout jurisdiction to render sald judg- 
ment or make such alleged entry of judgment, and whlch want of jurisdic- 
tion was known to the plalntlffl at the tlme of the causing and procuring 
such court to make such entry." 

By stipulation in writing, signed by the parties and filed in the cir- 
cuit court, a jury was waived, and the case was tried by the court. 
The trial resulted in a judgment in favor of the plaintiff for the sum 
of 16,081.90. The défendant thereupon sued out this writ of error. 

In the brief ffled on behalf of the plaintiff in error, it was insisted 
that, as this was an ordinary civil action, the jurisdiction of the circuit 
court depended entirely upon the fact that the plaintiff was a citizen of 
Missouri and the défendant a citizen of lowa, and that the burden 
was on the plaintiff to establish that fact by proof. It is the well- 
settled rule in the fédéral courts that where the plaintiff's pétition, aa 
in this case, sets out the necessary diverse citizenship of the parties, 
the burden of both allégation and proof rests upon the party who 
seeks to defeat it. In the case of Hartog v. Memory, 116 U. S. 588, 
590, 6 Sup. et. 521, the suprême court said: 

"It was well settled before the act of 1875 that, when the citizenship nec- 
essary for the jurisdiction of the courts of the United States appeared on 
the face of the record, évidence to contradict the record was not admissible, 
exeept under a plea in abatement, in the nature of a plea to the jurisdiction, 
and that a plea to the merits was a waiver of such a plea to the juris- 
diction." 

And again, in the same case, it is said: 

"The parties cannot call on the court to go behlnd the averments of citizen 
ship In the record, exeept by a plea to the jurisdiction, or some other ap- 
propriate form of proceedlng." See, also, FoBter v. Railwa,y Co., 56 Fed. 434. 

The answer hère admits that the défendant is a citizen of lowa, but 
"dénies each and every other allégation contained in the plahitiffs 
pétition." A gênerai déniai, in this form, is a plea to the merits, and 
does not raise the question of jurisdiction, if proper averments appear 
of record to confer it. The matter of jurisdiction is waived unless it 
be challenged by a spécial plea in that behalf. In Kefining Co. v. 
Wyman, 38 Fed. 574, Judge Hammond said : 

"And there is a good reason for it, found in the fact that in a certain, but 
very partieular and somewhat pecullar, sensé, the fédéral courts are trl- 
bunals of limlted jurisdiction-, and the rule that the jurisdiction of ail courts 
of limlted powers, in that gênerai sensé whlch is not at ail applicable to 
the fédéral courts, must exhibit Itself, has been applled to them, neverthe- 
less, and their jurisdiction must appear upon the technical record. So that. If 
we permit a mère gênerai déniai to put In issue thèse spécial averments of juris- 
diction, along wlth ail other averments, we should hâve the jurisdictional faets 
tried and settled wlthout any minute made of that Issue upon the technical 
record, and there would be no showing whether the suit failed for want of 
jurisdiction in this limlted tribunal, or upon other grounds, of a more formid- 
able effect when passed into the gênerai judgment." 

The jurisdiction was not challenged by spécial plea in that behalf 
in the circuit court, and the case cornes within the rule announced 
in Hartog v. Memory and Foster v. Railway Co., supra. 

An examination of the record disposes of the assignment of error 
based on the exclusion of the record book of the association. It does 
not appear from the bill of exceptions that the record book of the as- 
sociation was excluded by the court. At the trial, counsel for the 
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plaintiff in error stated to the court that he wislied to offer the book for 
certain pùrpoSes, and upon objection being made an opportunity was 
given to examine the book. Tlie offer was not again renewed, and the 
court did not rule upon the question of its admissibility. 

It is àiso insisted that the circuit court erred in admitting in évi- 
dence what purported to be a transcript of the judgment rendered by 
the circuit court of Missouri, upon which this suit was brought, for 
the reasons that the transcript of the record of that judgment was 
not properly certified; that it disclosed the fact that the judgment 
was rendered without service of summons upon the association; that 
the only process which was attempted to be issued or served in that 
case was issued against, and served upon, the superintendent of the 
insurance department of the state of Missouri; that the association 
had never appointed the superintendent of the insurance department 
of Missouri its agent upon whom service of process might be made, 
and that therefore the judgment entered in the circuit court of Missouri 
was invalid. We hâve examined the record carefuUy, but hâve been un- 
able to find any transcript of this judgment in the bill of exceptions. 
To enable this court to review the action of the circuit court upou 
the admission or exchision of évidence, the évidence to which the 
exception is directed must be incorporated in the bill of exceptions; 
otherwise the court has no means of forming a judgment in regard to 
the propriety of the alleged erroneous ruling. Where a similar ques- 
tion was bef ore the court, Judge Sanborn, speaking for the court, said : 

"This is a court for the correction of the errors of the court below, but 
those who assail its rulings must présent the évidence upon which it acted. 
In the absence of that évidence, the presumption is that the court below 
was right. This assignmelit cannot be sustalned." Sipes v. Seymour, 40 U. 
S. App. 185, 187, 22 0. 0. A. 90, and 76 Fed. lia. 

Complaint is also made that the court erred in overruling the objec- 
tions of the défendant to the testimony of the witnesses J. A. Dover- 
man and R. S. Clark, agents of the association, to the effect that they 
solicited applications for membership in the association in the state of 
Missouri in the year 1892, and in refusing, after admitting the évi- 
dence above mentioned, to permit thèse witnesses to testify whether 
the offtcers of the association knew that they were in Missouri, or so- 
liciting business there. The défendant had already offered in évidence 
the déposition of Alfred Wingate,,the vice président of the association, 
who testifled, without objection, on cross-examination, that the associa- 
tion received applications for membership solicited by its agents in 
Missom'i, issued certificates upon thèse applications, appointed coUect- 
ors, who coUected their assessments, and that the agents were not au- 
thorized to do business in the state of Missouri. The testimony of Dov- 
erman and Clark, therefore, was merely cumulative; and it was not 
error to receive it, as it could not hâve prejudiced the defendant's case 
to allow additional évidence tending to prove a state of facts, the exist- 
ence of which was not controverted at the trial. Wingate had also tes- 
tifled — and his testimony was not contradicted — that thèse agents 
were not authorized to do business in the state of Missouri; hence the 
refusai to let Doverman and Clark testify to the same fact could not 
hâve been prejudicial to the défendant. 
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Sereral assignments of error are based on certain statements of fact 
found in the opinion of tlie trial court. That this opinion cannot be 
treated as a spécial flnding of facts, or as an agreed statement of 
facts, seems to be well settled. Lehnen v. Dickson, 148 U. S. 71, 13 
Sup. et. 481; Adkins v. W. & J. Sloane, 19 U. S. App. 573, 8 G. G. A. 
(i56, and 60 Fed. 344; Hinkley t. City of Arkansas City, 32 U. S. App. 
640, 16 C. G. A. 395, and 69 Ped. 768; Minchen v. Hart, 36 U. S. App. 
534, 18 G. G. A. 570, and 72 Fed. 294. In tlie case last cited, this 
court, in speaking of cases tried by the court without the intervention 
of a jury, said : 

"The finding In such cases may be gênerai, like the gênerai verdict of a 
jury, or It may be spécial, lilîe the spécial verdict of a jury. When the 
flnding is spécial, the facts found should be stated as they would be in a 
spécial verdict of a jury. In stating the facts found, no référence whatever 
should be made to the eTMence upon which those facts are found. Neither 
the évidence nor any discussion of it should be injected into the ultimate 
finding of facts upon which the court rests its judgmeut. The spécial find- 
iug of facts should be a clean-cut statement of the ultimate facts, without 
Importing into it the évidence or the reasoning by which the court arrived at 
its finding." 

It is doubtless true* as said by Mr. Justice Brewer in Lehnen v. 
Dickson, supra: 

"That cases may arise in which, without a formai spécial finding of facts, there 
is presented a ruling of the court which is distinctly a ruling upon a matter 
of law, and in no manner a détermination of facts, or ôf inferences from 
facts, in which this court ought to, and will, review the ruling. Thus, in 
Insurance Oo. v. Tweed, 7 Wall. 44, where, on the argument in this court, 
counsel agreed that certain récitals of fact made by the trial court in its 
opinion, or 'reasons for judgment,' as it was called, were the facts in the case, 
and might be accepted as facts found by the court, it was held that, as they 
could liave made such agreement in the court below, it would be accepted 
and acted upon hère, and the facts thus assented to would be regarded as 
The facts found or agreed to, upon which the judgment was based." 

In the opinion of the court set ont in the record hère, hovrever, the 
facts found are so mingled with a statement of the évidence, and a dis- 
cussion of the law and facts, and the reasons for the court's conclu- 
sions thereon, that we cannot accept it as a spécial finding of facts. 

The suggestion of counsel for thé plaintiff in error at the argu- 
ment, and again urged in his brief , that the circuit court made neither 
gênerai nor spécial findings of fact, and therefore the judgment must 
be held to be invalid, is fully answered by the fact that this question 
is not raised by the assignment of errors. Some other questions are 
discussed by counsel in their briefs, which, in our judgment, in view 
of the state of the record before us, do not require spécial mention. 
The judgment of the circuit court is aflSrmed. 
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AMEEICAN LOAN & TRUST CO. V. CLARK et al. 

(Circuit Court of Appeals, Elghth Circuit. September 7, 1897.) 

No. 857. 

Parties on Appbal — Dbpaultino Défendants. 

Ail parties to a suit or proceeding who appear from the record to hâve 
an interest in the order, judgment, or decree challenged In the appellate 
court muBt be glven an opportunlty to be heard there before that court 
will proceed to a décision upon the merlts of the case, even though they 
were made parties In the court below, and defaulted in appearance. 

Appeal from the Circuit Court of the United States for the District 
of Nebraska. 

Edward W. Sheldon, for appellant 
W. R. Kelly, for appellees. 

Before TÏÏAYEE, Circuit Judge, and RINER, District Judge. 

RINER, District Judge. Upon a bill filed for that purpose by 
Oliver Ames, Second, and otliers, in the circujt court of the United 
States for the district of Nebraslca, and in the circuit courts of other 
districts through which the railway Unes of the Union Pacific Railway 
System as then constituted exten'ded, Silas H. H. Clark, Oliver W. 
Mink, E. Ellery Andersen, John W. Doane, and Frédéric R. Coudert, 
the appellees, were in October and November, 1893, appointed receiv- 
ers of the Union Pacific System, which included, in addition to the lines 
of railway and property of the Union Pacific Railway Company, the 
lines of railway and property of the Denver, Leadville & Gunnison 
Railway Company and several other corporations. The receivers above 
named continued to operate the Denver, Leadville & Gunnison Railway 
as a part of the Union Pacific System until the 7th day of August, 1894, 
v^hen they surrendered possession of the property to Frank TrumbuU, 
who had been appointed receiver of the property by the circuit court 
for the district of Colorado in a foreclosure suit brought by the Ameri- 
can Loan & Trust Company, as trustée, against the Denver, Leadville 
& Gunnison Railway Company. On June 26, 1894, the receivers of 
the Union Pacific System filed a pétition in the circuit court praying 
for instructions as to the continuance by them of the opération of the 
lines of railway owned by certain of the défendants named in the orig- 
inal bill in the Ames Case, and included in the Union Pacific System, 
whose earnings were represented to be insufficient to pay their operat- 
ing expenses and taxes, the Denver, Leadville & Gunnison Railway 
Company being one of the lines mentioned. The court directed serv- 
ice of the pétition to be made upon the parties interested, including 
the appellant and the Denver, Leadville & Gunnison Railway Com- 
pany, and set the cause down for hearing. At the hearing an order 
of référence to the spécial master was made directing him, among 
other things, to "take and state the accounts of the said receivers 
with the Denver, Leadville & Gunnison Railway and ascertain the 
amount of the deflciency arising out of the opération of the said rail- 
way as of the 7th day of August, 1894. On such hearing, the offlcers 
of the Denver, Leadville & Gunnison Railway Company, the American 
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Loan & Trust Company, the trustée of the mortgage of August 1, 
1889, made by the said railway company, may appear and contest any 
item contained in said account, and the said master shall report the 
amount of the deficiency ascertained after said accounting, and shall 
report the railroad or railroads or parts or divisions of railroads 
against which the deficiency so incurred should be chargea, and the 
proper proportions for the distribution of such charge, and also 
what, if any, portion of such deficiency, should be charged as a lien 
against the property of the Denver, Leadville & Gunnison Eailway 
Company, and whether the charge, if any, so to be made, should be 
prior in point of time to the lien of the said mortgage of the Ameri- 
can Loan & Trust Company, dated August 1, 1889, and the surrendef 
and delivery of the properly of the said railway company hereinafter 
ordered is made subject to the lien and ch^trge of any deficiency re- 
sulting from the opération of the said railway by the receivers which 
shall be adjudged to exist upon the final hearing upon the said report 
of the master." Hearings were had before the master, who found 
that the deficiency arising from the opération of the Denver, Leadville 
& Gunnison Railway from October 13, 1893, to August 7, 1894, was 
1207,201.83, and that the receivers of the Union Pacific System had 
turned oveî" to the receiver of the Denver, Leadville & Gunnison Rail- 
way Company |48,870.15 worth of supplies, and recommended that 
the amounts for the deficiency and supplies be charged as a flrst lien 
on the property, in priority to the lien of the mortgage to the appel- 
lant. The American Loan & Trust Company flled exceptions to this 
report. May 9, 1896, the exceptions of the American Loan & Trust 
Company and the évidence taken before the master, together with his 
report, were submitted to the court. The court modified the flnd- 
jngs of the master as to two items contained in his report, and decreed 
the amount of the deficiency resulting from the opération of the prop- 
erty to be $192,630.17, which, with interest at the rate of 8 per cent, 
per annum from August 7, 1894, "constitutes a lien in favor of said 
receivers upon the property of the Denver, Leadville & Gunnison Rail- 
way Company, prior in right and superior in equity to the mortgage 
thereon dated August 1, 1889, and to ail other liens and incumbrances 
upon said property, and should be enforced in the decree of foreclo- 
sure of said mortgage to be entered in the district of Colorado." 
It further decreed "that Frank Trumbull, the présent receiver of said 
property, is indebted to the flve receivers, appellees herein, in the 
sum of $48,870.15, with interest from August 7, 1894, at the rate of 
eight per cent, per annum, for materials and supplies furnished by 
them to him for use in the opération of the railroads of that company 
when they surrendered the same to him, on August 7, 1894 ; and that 
said amount and interest constitutes and is a lien upon the income 
derived from the opération of the said railroads of said company, and 
upon ail the property of said company, prior in right and superior in 
equity to that of the said mortgage, and should be enforced in the 
decree of foreclosure thereof to be entered in the district of Colo- 
rado." The opinion of the court below is reported in 74 Ped. 335. 
From this decree the American Loan & Trust Company appealed to 
this court. The citation was directed to and served upon "Silas H. H. 
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Clark, Oliver W. Mink, E. Ellery Anderson, John W. Doaue, and Fréd- 
éric E. Ooudert, as receivers of the property oî th.e Union Pacific Rail- 
way Company, and said the Union Pacific ÏEÎailway Company," and the 
bond on appeal was to the parties named in the citation. 

The appellees, Clark and others, receivers, and the Union Pacific 
Eailway Company, hâve filed motions to dismiss the appeal, on the 
groundthat the Denver, Leadville & Gunnison Railway Company and 
Frank Trumbull, as receiver, are not made parties to the appeal, and 
that therefore this court does not hâve before it the parties whose in- 
terests are directiy involved, and whose présence is necessary to the 
proper disposition of the questions upon which the judgment of this 
court is asked. The appellant contends that the Denver, Leadville 
& Gunnison Railway Company is not a necessary party to this appeal, 
for the reasons (1) that, although it was made a party to the original 
pétition of the receivers 'for instructions, and was duly served with 
notice, it did not answer that pétition, nor appear on its return, nor 
before the master on any of the hearings before him, nor except to his 
findings, nor appear in the circuit court on the final hearing; (2) 
that the decree from which the présent appeal was taken was not a 
joint decree against the Denver, Leadville & Gunnison Railway Com- 
pany and the American Loan & Trust Company; and (3) that even if 
the decree had been joint, the proceedings in the court below operated 
as a summons and severance. 

In support of the flrst proposition our attention has been called to 
the case of Bank v. Perry, decided by this court February 18, 1895, 
and reported in 32 U. S. App. 15, 14 C. C. A. 273, and 66 Fed. 887. 
That was a case where an error existed in the record, and the circuit 
court, upon application of one of the parties, made an order amend- 
ing and correcting its record to conform to the facts. As stated by 
Judge Thayer in the opinion of the court in that case : 

"The record was false In point of fact, and the circuit court so found, in 
that it recited that Lane, Kent, and KeUey had appeared and defended the suit, 
and that the court had actually rendered a judgment in their favor, whereas 
Lane and Kent had not even been served with process, and the court had 
not tried any issue as between the plaîntifî bank and either of said three 
défendants, and had not rendered a judgment In favor of either of them. The 
juc^ment actually spread of record was the act of the clerli, and In no sensé 
the act of the court. Such mistalies, we think, are clearly subject to correc- 
tion wlthln any reasonable period of tlme." 

In that case the parties named had not been served with process, 
were not before the court, no issue, so far as they were concerned, 
had been considered by the court, and no judgment rendered for or 
against them. The case was altogether a différent case in its facts 
from the case at bar, and does not support the contention of counsel. 

It is, however, insisted that the decree appealed from was not a 
joint decree against the Denver, Leadville & Gunnison Eailway Com- 
pany and the American Loan & Trust Company, and hence the Den- 
ver, Leadville & Gunnison Railway Company was not a necessary 
party to the appeal. The liability sought to be enforced was pri- 
marily the liability of the Denver, Leadville & Gunnison Bailway Com- 
pany for a deficiency arising from the opération of its road, and by 
the decree this charge was made a lien against its property, prior in 
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right and superior in equity to the appellant's mortgage. The circuit 
court had the right to adjudicate the questions presented by the péti- 
tion between the parties interested in this property, for the reason 
that they had been made parties to the proceeding, and had been 
duly served with notice. The appellant now seeks to set aside the 
decree of the circuit court, and to hâve this court adjudicate anew 
the questions decided by the circuit court, without bringing before 
the court ail of the pariies -whose rights are to be passed upon. This, 
by repeated adjudication, it cannot do. As stated in the case of Dod- 
son V. Fletcher, 49 U. S. App. 61, 24 C. C. A. 69, and 78 Fed. 214, "ail 
the parties to a suit or proceeding who appear f rom the record to hâve 
an interest in the order, judgment, or decree challenged in the ap- 
pellate court must be giren an opportunity to be heard there before 
that court will proceed to a décision upon the merits of the case." See, 
also, Masterson v. Herndon, 10 Wall. 416; Hardee v. Wilson, 146 U. S. 
179, 13 Sup. et. 39; Davis v. Trust Oo., 152 U. S. 590, 14 Sup. Ct. 693; 
Gray v. Havemeyer, 3 C. C. A. 497, 53 Fed. 174. That the Denver, 
Leadville & Gunnison Railway Company has an interest in the decree 
appealed from, there can be no doubt. The decree makes this dé- 
fi ci ency arising from the opération of its Unes a direct charge against 
its property, and déclares it to be a lien in priority to the mortgage 
held by the appellant upon the same property, and thereby neces- 
sarily increases by the amount so paid the deflciency for which the 
mortgagor will remain personally liable after the sale of the property 
!f it is insuflacient to satisfy the mortgage debt. 

The contention was made at the argument that, even though the 
court considered the decree a joint decree. the proceedings in the 
court below operated as a summons and severance, and our attention 
is called to the case of Trust Co. v. McCIure (recently decided by 
this court) 49 II. S. App. 46, 24 C. C. A. 66-69, and 78 Fed. 211. We 
think that case is clearly distinguishable from the case at bar. True, 
there was no formai notice to the railway Company to appear in that 
case, and take part in the appeal ; but the railway company did ap- 
pear, and moved to set aside the appeal which had been allowed in 
its behalf , and the court said : 

"There was no formai notice to the Stuttgart and Arkansas River Railroacl 
Company to appear in this case and take part in this appeal, but that rallroad 
did appear and moved to set aside the appeal which had been allowed on Its be- 
half. Tlie order whieh it thus obtained, showing, as It does, the appearance 
of the railroad company in the court below to set aside the allowance of its ap- 
peal, shows as conclusively its knowledge of the appeal, and its refusai to join 
in or proceed with it, as a formai notice and flat refusai to proceed conld hâve 
done." 

We think the Denver, Leadville & Gunnison Eailway Company was 
a necessary party to this appeal, and, as it had no notice of its hear- 
ing, the appeal must be dismissed. This disposes of the motion to 
dismiss, and renders it unnecessary for us to consider or décide wheth- 
er Frank Trumbull, the présent receiver, was a necessary party. 
The appeal is dismissed. 
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VOORHEKS, MILLIOR & CO. v. BLANTON et aL 

(Circuit Court, W. D. North Carolina. November 2, 1897,) 

L Fraudulent Convetances— Deed to Wife— Considération. 

In a crédltors' action in North OaroUna to set aside conveyances, It ap- 
péared that the debtor haa held in hls own name a farm for which about 
, balf the purchase prlce had been furnlshed by hls wlfe's father, for the 
purpose of buylng land for her. He «onveyed It ail In settlement of a 
debt, and In considération of the wlfe's half intereat In It conveyed to her 
a house and lot about equal to that Interest. Some of the payments for 
the wife had been made prlor, and some subséquent, to the adoption of 
the provision (Const. N. 0. art. 10, g (5) relating to the property rights of 
marrled women. Held^ that as to both classes of payments there was a 
resultlng trust for the wlf e, and that her interest was such as to support 
the conreyance to her. 

>. Same— Inadéquate Considération. 

Mère Inadequacy of considération In honest famlly settlements Is not a 
badge of fraud. 

8. Same— Insolvbnct— PREFERENCES. 

In the absence of a statute forblddlng préférences, a debtor In falllng 
circumstances may prefer one credltor to another. 
i. Bame. 

Any conveyance whose object or manifest tendency Is tO hlnder, delay, 
or defeat a créditer falls within the meanlng of the statute (Code N. C. { 
1545) relating to fraudulent conveyances. 

5. Same. 

If a conveyance by a debtor In falllng circumstances is vold as to one 
créditer It Is vold as to ail. 

6. Same— Payments bt Qrantbb— ReimbubseSment. 

Where a debtor In falllng circumstances makes a conveyance In fraud 
of crédltors, and the grantee in considération thereof paya a particular 
valid debt of the grantor, the circumstances may be such as warrant 
hls relmbùrsement from the proceeds, in case of sale of the property in a 
crédltors' suit. 

7. Same— Creditors' Suit. 

Where, after a eonveyance of a house and lot by a debtor In falllng dr- 
cumstances, voldable for fraud, the house Is burned down, and is restored 
with the money of an innocent tbird party, she should, In a creditors' suit 
to set aside the conveyance, be allowed a lien therefor on the premises. 

This was a suit in equity by Voorhees, Miller & Co. against William 
M. Blanton and others to set aside certain conveyances alleged to 
haye been made in fraud of creditors. 

Merrimon & Merrimon, for plaintiffs. 

P. J. Sinclair and Ed. Justice, for défendants. 

BRAWLEY, District Judge. This is a bill to set aside certain con- 
veyances as fraudulent. The plaintiffs are merehants in (Cincinnati, 
OMo, wiio sold a bill of goods to 0, D. Blanton & Co., merehants do- 
ing business at Asheville, N. C, and the défendant William M. Blan- 
ton, with others, guarantied the payment of the same. William M. 
Blanton was a f armer residing in McDowell county on what is here- 
inaftér balled "South Muddy Creek Farm," in McDowell county, 
N. C, until about the year 1878, when he moved to the town of 
Marion, in the same state, where he engaged in merchandizing, and 
is now about 65 years of âge. He became a partner with bis son 
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<3iarles, ^ho was doing business at Asheville under the name of G. 
D. Blanton & Co. Some time before tbe transactions bereinafter re- 
lated he gave bis interest in that business to a younger son, Josepbus, 
but tbere was no publication of bis witbdrawal from tbat flrm until 
after tbe accrual of the indebtedness whicb is tbe subject of this 
controversy. Charles D. Blanton became greatly involved in debt 
outside of bis mercantile obligations, and bis father was surety for a 
considérable amount. In December, 1892, Charles D. Blanton sold 
the stock of goods of C. D. Blanton & Co. in Asheville to J. D. Bre- 
vard for $16,000 under a Mil of sale which provided that the proceeds 
should be applied to the payment of certain debts of C. D. Blanton 
& Co. Wbile a controversy subsequently arose, and it was dis- 
puted wbether the debt to the plaintifls was among those provided 
for in this bill of sale, I am satisfied from the testimony that William 
M. Blanton at the time believed that it was so providedfor, and that 
he believed that the amount of $16,000, tbe purchase price of the stock 
of goods, was ample to pay ail of the debts of C. D. Blanton & Co. 
for which he was liable as indorser or guarantor. Subséquent events 
bave demonstrated that he was mistaken in this conclusion. The 
debt of the plaintifls remains unpaid, the property of William M. 
Blanton bas been disposed of, and this suit is for the purpose of in- 
quiiy into such disposition of it, and to set aside ail of the convey- 
ances as fraudulent. ^Miile it might be that a court would feel itself 
compelled to set aside conveyances as in fraud of creditors, although 
tbere was no intention at the time to defraud a particular creditor, 
it cannot in fairness détermine the character of a séries of transac- 
tions without inquiry into the motive which impelled them, and enter- 
ing as far as may be into the state of mind of the chief actor therein. 

I flnd suflBcient testimony to support the conclusion that at the 
time wben William M. Blanton commenced to dispose of bis property 
in the manner to be hereinafter speciflcally considered he was of the 
opinion, founded upon what to him was sufiQcient ground for the 
belief, that the plaintiffs' debt was already provided for; and it may 
be as well to say, further, that no statute of tbe state of North Caro- 
lina bas been cited forbidding préférences among creditors, and 
thèse conveyances are not contested on that ground. Hère, then, we 
bave an old man who flnds himself in bis declining years involved 
as surety for bis son's indebtedness, which had already absorbed 
part of his fortune, and which was suflficient to sweep away ail of 
bis property. On tbe part of the plaintiffs it is contended that, con- 
fronted by thèse conditions, he straightway devised and executed 
such disposition of it as would secure for himself such ease and com- 
fort as could be provided, and it must be admitted that the tempta- 
tion so to do was sore, and such as buman expérience teaches us 
is often sufScient to swerve good men from the straight and narrow 
way. On the part of the défendant, it is contended that having 
led a life of industry and integrity, which had secured for him tbe 
respect and confidence of bis fellows, his first and controlling thought 
was so to dispose of the remnant of his property as to pay ail of his 
debts upon the best terms that he could secure, and thus become 
a free man again, maintaining his own self -respect and that of bis 
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fellowmen. The great searcher of hearts alone can know with abso- 
lute cértainty which theory is right, — tbat of the plaintiffs or that 
of the défendant. Without that guidance, and with such lîghts as 
circumstances afford, we will consider thèse conveyances each in its 
order. 

1. Among the debts due by Charles D, Blanton was a note for 
$4,500, dated Decembèr 14, 1892, to the National Bank of AsheTÏIle, 
on which William M. Blanton was indorser. After negotiations, 
complicated with détails fully set forth in the testimony, with which 
it is unnecessary to cumber this opinion, this note was liquidated by 
the conveyance of the South Muddy Creek farm. This farm, upon 
which William M. Blanton lived prior to Ms removal to Marion, was 
made up of several tracts of land, the flrst of which was bought in 
1859 or 1860. Inasmuch as the décision on this branch of the case 
turns upon it, the testimonv relating to the purchase will be given 
as it appears in the record: 

"Q. Where dld you get the money that paid for the farm? A. I furnished 
some myself, and my wlfe furnished some of it. Q. How much did your 
wlfe furnish? A. I think a little over $400 at the time, in 1860. In 186't) 
she furnished $600. In 1S64 or 1885 she furnished $200. Q. Where did she 
get that money? A. From her father, David Setzer. Q. What did he give 
her that money for? A. ïo help me buy that land. Q. Who were you to 
buy it for with the money you got from him? A. It was his and her under- 
standing and mine that I was to buy It for her." 

There was testimony that some of the later purchases were of more 
value than the earlier, and also testimony going to show that David 
Setzer had furnished some money as he had done for another daugh- 
ter, and also testimony that the wife had always claimed an interest . 
in the land, and the défendant Blanton claimed that that interest 
amounted to one-half interest, and in considération of the surrender 
of that half interest in liquidation of the debt to the bank he conveyed 
to her the lot and house in which he lived in the town of Marion. 
There is testimony tending to show thàt the house and lot in the 
town of Marion was of greater value than that set upon it by the 
défendants, but the prépondérance of testimony is that the house and 
lot in Marion was not worth more than the one-half interest in the 
South Muddy Creek farm. The conveyance of the house and lot in 
Marion is one Of those sought to be set aside, and the question for 
décision is whether the claim of the wife to one-half interest in the 
farm lands is a valuable considération, sufflcient to support the deed. 
Assuming, as the testimony fairly warrants, that the one-half inter- 
est in the farm was about equal in value to the house and lot, the case 
will be considered as if it were a proceeding to set up an interest 
in the farm lands in behalf of the wife, and must be determined in 
accordance with the laws of North Caxolina. A part of the money 
claimed to bave been invested in lands for her beneflt was invested 
prior to the adoption of the constitution of that state, in 1868, which 
provides, in article 10, § 6, that "real and personal property of any 
female in this state acquired before marriage and ail property real 
and Personal to which she may, after marriage, become in any man- 
ner entitled, shall be and remain the sole and separate estate and 
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property of such. female." Chief Justice Merrimon in Walker v. 
Long, 109 N. G. 513, 14 S. E. 300, citing this provision and the perti- 
nent législation in harmony with it, says; 

"As to her separate property, however acquired, she and her husband are, 
as to property rights and estâtes, not to be recognized and treated in légal 
contemplation as one personi She is an unmarried wornan; it is so expressly 
proTided." 

As to so much of the money as was laid ont in land subséquent to 
the adoption of this constitution, the case présents no diflîculty, and 
the testimony shows that the Higgins tract, bought in September, 
1869, for |1,200, of which amount the wife f urnished $600, was worth 
as much as the remainder of the farm. By the law of North Carolina, 
prior to the adoption of the constitution of 1868, the husband — jus 
mariti — became entitled to ail of the personal property of the wife 
which came into his possession; not so as to real estate or the pro- 
ceeds of real estate. The testimony of Blanton is that the money 
which David Setzer gave to his daughter in 1860 was to be invested in 
land for her benefit, and that it was so invested. If so, the marital 
rights never attached, the husband having no marital rights in David 
Setzer's money. Taking as true the testimony of Blanton, that, at 
the time David Setzer gave this money to his daughter, in 1860 (and 
there is nothing in the record contradicting it), "it was his and her 
understanding and mine that I was to buy it (the land) for her," then 
the money went into his hands clothed with a trust, and there is a re- 
sulting trust in the lands for the beneflt of the wife, and this view 
seems in consonance with the opinions of the suprême court of North 
Carolina. The learned counsel for the plaintifEs has cited some cases 
which might lead to another conclusion, but the facts may be dif- 
ferentiated. In Hackett v. Shuford, 86 N. G. 151, and in Kirkpatrick 
V. Holmes, 108 N. G. 206, 12 S. E. 1037, there was no agreement at the 
time the money was received that it was to be invested for the wife. 
In the case last cited Shçpherd, J., held that the proceeds of sale of 
wife's lands before 1868 became the property of the husband, "if he 
received it without atiy spécial agreement to invest it for her beneflt." 
The converse would seem to be true if there was a spécial agreement. 
If he received it after 1868, the proceeds would be her separate estate, 
and if it went into the hands of her husband, and he invested it in 
land, taking title in his own name, as was the case hère, in the absence 
of an agreement to the contrary, a trust would hâve resulted to her. 
And the same learned Judge in Beam v. Bridgers, 108 N. C. 277, 13 
S. E. 113, says: "It is a well-settled principle that where, in the pur- 
chase of property, the conveyance of the légal title is taken in the 
name of one person, but the purchase money is paid by another at the 
same time or previously, and as a part of the one transaction, a trust 
results in favor of him who supplies the purchase money,"^ — citing 
Adams' Eq. 33 ; Malcolm, Real Prop. 509,— and the principle has beeu 
frequently applied where land is purchased with funds arising from 
the separate estate of the wife. In Giles v. Hunter, 103 N.G. 201, 9 
S. E. 549, moneys arising from the sale of wife's land was, with her 
consent, paid over to the husband, who invested it in other lands, 
with. no request on her part that the land purchased should be con- 
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veyed to lier on for her benéflt, and the husband took title in himself. 
It was keld that the land Tested absolutely in Mm disckarged of any 
equity in her. In ail of the North Carolina cases examined, wherever 
it appears that the wife's money was invested in lands under an agree- 
ment that it was to be for her beneflt, the courts hâve held that there 
was a resulting trust. In Dula t; Young, 70 N. C. 451, John Wither- 
spoon (in 1842) in right of bis wife was seised of a certain tract of 
land, wliich he sold under agreement with his wife that he would buy 
another tract. This he took in his own name, and upon his death 
it was sold by his administrator to pay debts. The agreement be- 
tween tbe husband and wife was not in writing. It was held that 
the children of his wife, Elizabeth, were entitled to the land. The 
demand of Elizabeth Witherspoon, says the court, did not rest upon 
the moral duty or- Toluntary bounty of her husband, : but, having 
parted with her own lands, she was entitled to say, "I hâve paid 
valuable considération.'^ In Lyon v. Akin, 78 N. 0. 258, a husband, 
in 1848, purchased land, paying for it in money belonging to his wife, 
part of it being proceeds of real estate descended from her father, 
and tooji title in his own name, which he mortgaged in 1861. It was 
held (in 1878) that there , was a resulting trust in favor of the wife, 
whose mpney paid for it. In Brisco v. Norris, 112 N. C. 676, 16 S. E. 
850, a husband purchased land with the separate estate of the wife, 
and title was taken in his name, with agreement that he would con- 
vey same to her when requested. Merchandise was sold to a firm of 
which he was a member upon his crédit, and testimony was offered to 
show that nobody knew of any claim upon the lands, which had been 
in his possession for 20 or 21 years. When the claim of the credit- 
ors was put in the hands of lawyers, in 1869, and was being pressed, 
he conveyed the land to his wife. Burwell, J., delivering the opinion 
of the court, held that the husband held the land as trustée for the 
wife. In Garner v. Bank, 151 U. S. 420, 14 Sup, Ct. 390, the suprême 
court of the United States, reviewing the décisions in Éhode Island, 
where the property was situate, in a case where a husband invested a 
part of the separate estate of his wife in real estate without her 
knowledge or consent, taking title in his own name, and on this com- 
ing to her knowledge, after a lapse of time, she required it to be con- 
veyed to her, the husband at the time of the conveyance being insol- 
vent, held (refersing the decree of the lower court) that the wife's 
equities in the estate were superior to those of the husband's credit- 
ors, if it does not appear that the creditors were induced to regard 
him as the owner of it by reason of représentations to that effect 
either by him or by lier. On page 434, 151 U. S., and on page 395, 14 
Sup. et, the court, after reviewing the facts, says: 

"The conveyance to Garner, folio wecl by his conveyance to her, was executed 
for the purpose of discliarging the husband's obligations to the wife, and were 
made before a:ny créditer acqulred a lien on the property by attaehment. As 
between the huéband and wîfe, a court of equity would hâve compelled him 
to secure thîs property to her. If, before any rights of attaching creditors 
intervened, he did voluntarily what the law made it his duty to do, the transac- 
tion Is not subject to impeachment by his creditors unless the wife has been 
Kuilty of such fraudulent conduct as ought in conscience to estop her l'rom 
claiming the propei-ty as against such creditors. If the wife has been guilty 
of deeeptioa, or if she had contributed to its success by countenancing it, she 
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HJlgM wlth Justice be chargea wlth the consequaices of her conduet But the 
«YideDCe lurni^ee no ground for the Imputation àt fràud'^gainst her." 

The case of Humes v. Scruggs, 94 U. S. 22,iwa8 considered, and, as 
it is relied on hère, it may be as well to say that the court found that 
the proof showed a state of the case the reverse of that claimed by th.e 
wife, and hère, as there, we may repeat that "the observations of the 
court in Humes v. Scruggs hâve no application to the facts that we 
consider to be established by the proof s in tke présent case." Nor is 
it conceived that the observations of the court in Olcott v, Bynum, 17 
Wall. 59, that no trust arises unless the money "is paid for some ali- 
quot part of the property, as a fourth, a third, or a moiety," should 
avail, under the circumstances of this case, to defeat the just claims of 
the wife. There is nO such uncertainty as to the proportion of the 
property to which the trust extends. It extends to the value of the 
lands purchased with tîie money of the wife, and under the proofs it 
cannot be said that one-half of the value of the f arm would be so dis- 
proportioned to the extent of the trust that the whole should be de- 
f eated. Where a conveyance is attacked on th.e ground of fraud, 
proof of carelessness and confusion in dealings make rather against 
than in favor of thé claim of fraud, if upon the main issue the court 
is satisfled that the transaction is grounded upon good faith, and as 
rights allowed in accordance with the principles of equity do not dé- 
pend upon, they should not be defeated by, nice calculations. I am 
of opinion that the conveyance of the house and lot in the town of 
Marion to the wife, Joséphine Blanton, was made bona flde, and for 
good considération, and ttiat it cannot be impeached for fraud. Even 
if it were true that the wife's interest in the Muddy Creek farm was 
worth slightly less than the considération expressed, mère inadequacy 
of considération in honest family settlements is not a badge of fraud. 
Bump, Fraud. Convey. (4th Ed.) p. 45; Holden v. Burnham, 63 N. 
Y, 74. ■ 

2. The conveyance of the Ed Justice house and lot and of two other 
small bouses and lots in the town of Marion, for the considération 
of $3,500, must likewise be sustained. The only ground of impeach- 
ing the transaction seems to rest upon the suspicion that there must 
be somethîiig wrong because oné of the brothers of the défendant 
Blanton was a partner of the firm of H. D. Lee & Co. There is no 
doubt that the debts were due, and that the lots were sold for their 
full value. S. J. Green, a member of the firm of H. D. Lee & Co., testi- 
Ôes that on the day the property was bought they would hâve "sold 
it for cash for |500 less than the amount it was valued to them at." 
In the absence of a statute forbidding préférences, a debtor in failiag 
circumstances may prefer one créditer to another, Payment of debt 
to one creditor is no fraud upon the other creditors, — no légal injury 
to them. If there is a true debt, and a real transfer for adéquate con- 
sidération, and no secret understanding in dérogation of the ostensi- 
ble aliénation, it must be sustained; for fraud consists, not in pre- 
ferring one creditor to another, but in the intention to prefer one's 
self to ail creditors. The law cannot take cognizance of the feelings 
which prompt the préférence, and if the act is right the motive which 
induces it cannot change the character. 
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3. The ,cpiïyeyaiice of thé defendaîit's (Blaûton's) interest in the 
Huthsleihër place to W. McD. Burgin must likewise be sustained. It 
seems to hare been made bona flde and for raluable considération, 
and there.appears no ground for impeaching it. The note received 
by Blianton as the considération should be turned over to the clerk 
of this court for collection under the direction of the solicitors in the 
cause, and the proceeds held for further order. 

4. The eonvej^ance of the tanyard property to J. L. Morgan stands 
upon Eidifferent footing. At the time that it was made one Lowman 
was pressing. for the payment of a debt of about $1,000, and the de- 
fendant Blanton was endeavoring to secure a réduction of the claim. 
Gonveyances of property under such circumstances cannot be sus- 
tained. They fall under the condemnation of the law as laid down in 
Peeler v. Peeler, 109 N. 0. 633, 14 S. E. 59. Any conveyance whose 
object or manifest tendency is to hinder, delay, or defeat a créditer 
falls within the meaning of the statute. If the object is to compel 
the créditer to accept a compromise by putting hindrances in his way, 
or to embarass him by delay, or to subject him to expense or trouble 
in the recovery of whatis justly due, it is equally to be condemned. 
If void as to one créditer, it is void as to ail, and this conveyance must 
be set aside; but inasmuch as it appears that J. L. Morgan, as part of 
the purchase money, paid the debt ef Lowman in fuU as well as some 
other debts of the défendant Blanton, and as it does not appear that 
he was so far â participator in the unlawful conduct of the défendant 
Blanton as to disentitle him to ail considération, it is adjudged that 
he be reimbursed from the proceeds of sale so much money as he 
has actually paid eut on the debt of Lowman and other bona flde 
indebtedness of William M. Blanton. 

5. The conveyance of the storehouse and lot and stock of geods to J. 
D. Blanton must fall within like condemnation to that last mentioned, 
but, inasmuch as it sufflciently appears that J. D. Blanton has paid 
eut, on the bona flde indebtedness ef William M. Blanton, an amount 
equal to the value of the stock of geods, no good purpose could be 
served by further accounting on that score. The conveyance of the 
house and lot is set aside, but as the testimony shows that the build- 
ings on the lot hâve been destroyèd by flre, and a new building erected 
on the premises in part with moneys advanced by the widow of W. P. 
Blanton, witJi whom J. D. Blanton became associated in business 
subséquent to the transaction herein condemned, — and as the said 
Widow was in no wise implicated in the same, it is adjudged that she 
hâve a lien on the premises to the amount of the moneys expended ont 
of her estate in the érection of the building now standing thereon. 
The costs will abide the further order of the court. 
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BAENAEDIN v. NORTHALL et al. 

(Circuit Court, D. Indiana. November 10, 1S97.) 

No. 9,3i58. 

C0ST8— Attornet's Pbb— Dépositions. 

Under Rev. St. § 824, an attomey's fee of $2.50 for each déposition Is not 
taxable untll the déposition bas botb been talcen and admitted in eTidenee. 

This was a suit in equity by Alfred L. Barnardin against William 
H. Nortliall and others. The cause was heard on défendants' mo- 
tion to strike tlie amended bill from the files. 

Church & Churci, for complainant. 
Robert H. Parkinson, for défendants. 

BAKER, District Judge. On September 28, 1897, leave was 
granted complainant to file an amended bill on payment of "aU the 
costs of the suit to date." The costs taxed by the clerk were paid, 
and the amended bill was filed. The défendant now moves to 
strike the amended bill from the files beeause an attorney's fee of 
$2.50 was not taxed and paid upon each déposition that was taken 
in the cause. The only dépositions in the cause were taken by the 
complainant. They hâve never been admitted in évidence upon a 
hearing before the court or a master in chancery. There has not 
been any hearing of the cause. They hâve never been offered in 
évidence. They hâve not even been published. It is impossible 
for the court to say whether they would hâve been published or 
offered in évidence if the cause had proceeded under the original 
bill. The statute is as foUows: "* * * For each déposition 
taken and admitted in évidence in a cause, two dollars and fifty 
cents." Rev. St § 824. It was held by this court in Indianapolis 
Water Go. v. American Straw-Board Co., 63 Fed. 534, that under 
this statute attorney's fées on dépositions are allowable only when 
there is "a concurrence of three things, viz.: (1) There must be 
a déposition; (2) it must hâve been taken in a cause; and (3) it must 
hâve been admitted in évidence therein." The contention of the 
défendant is that, when a déposition is "taken," it is "admitted in 
évidence." If such were the case, the words "admitted in évi- 
dence" would be mère surplusage. It is a rule in the construc- 
tion of statutes that effect shall, if possible, be given to every par* 
of them. It is évident that congress meant by the words "admit 
ted in évidence" something more than the mère taking of a deposi 
tion. An attorney's fee on dépositions is not taxable until thej 
are both taken and admitted in évidence. The admission of déposi- 
tions in évidence involves an exercise of judicial functions which 
are not vested in an examiner or other ministerial ofScer. Thèse 
dépositions may or may not be legally entitled to be admitted in 
évidence. If a fee were taxable for the taking of a déposition, it 
might be contended that another fee would be taxable when the 
déposition is thereafter admitted in évidence. But it is plain that 
a single fee is taxable for a single déposition, under the conditions 
83 F.-16 
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which are prescribed by the statute. The fee is annexed to tlie 
déposition under tîiosê conditions. ' When tite costs were taxed in 
this case, the .statutqry conditions had not been complied with. 
The dépositions had been taken, but they had not been admitted in 
évidence. Attorney's fées upon thém were, therefore, not tax- 
able, and the taxation by the clerk was correct. The motion of 
the 'défeidant to strike the amended bill from the files is accord- 
ingly overrnled. 



CAKEY V. ROOSEVELT et al. ' 

(Circuit Court, S. D. New Yorli. November 12, 189T.) 

1. BXHCOTORS AUD AdMINISTRATOBS— LeGATBBS — JUDGMBNT — PrIVITT. 

While, in gênerai, a Judgment against executors or administrators c. t. a. 
is not binding on legatees wben the suit is commenced or revlved af ter the 
adnimlstrators' accounts bave been settled, and ail the property in tbeir 
hands paid orer to the legatees and trustées under the will, pursuant to a 
decree of the proper court, yet it Is so bindlng if the legatees voluntarily as- 
sùmed the expeuse of defendlng the action, and made thèmselves prlvies to 
It, and had the same beneflts Tn connection therewith^ if they had been 
named as défendants. 
3. Limitation op Actions— Action on Judgmbnt. 

If an action on a judgment is not Itself barred by the statute of limitations, 
the fact that the original claim which is merged in the Judgment was so 
barred is immaterial. 
8. Lâches —Action on, Judgmbnt— Demurrbr. ' 

In a suit on a judgment the alleged lâches of the complainant in prose- 
cuting the original action, if available at ail, cannot be cohsidered on de- 
ihurrer, if the bill excuses the delay and imputes It t» thos'- who defended 
that action. > ,• 

This was a suit in equity by George O. Carey, as trustée, etc., 
against John E. Eoosevelt and others, as trustées and legatees under 
the will of Amos Cotting, décfeased, to enforce payment of a judgment 
previously rendered against the administrator c. t. a. of said Cotting's 
estaté. The cause was heard on demurrer to the amended bill. 

The demurrer to the original bill was sustained and the complainant had leave 
to amend. (81 Fed. 608, whëre the principal facts are stated.) Thereafter the 
eomplainants flled an amended bill. Among other new averments are the fol- 
lowing: "And your orator further says that, as he is informed and believes to 
be true, the défense of the said action at law was conducted, and ail proceedings 
therein wère tabeû,' by the said défendants Eoosevelt and Schermerhorn, with 
the knowledge and consent, and atthe Instance aiid request, of the other défend- 
ants, benefleiarles under said will, to wit, the défendants, J. Bgmont Schermer- 
horn, as exécuter of Elizabeth Cotting, deceased, and Jameson Cotting and Katle 
T. Schermerhorn Individually, and of the défendants, John E.. Eoosevelt and W. 
Eiàlen , Koosevelt, as trustées of the trusts created by the said will of Amos 
Cottmg for the behéflt of Elizabeth Cotting, deceased, and of the said défend- 
ants, katie T.- Schermerhorn anê Jameson Cotting, and that such défense was 
conducted by, thenj for the ^olç benefit of the sa.ld trust estate and of the said 
trustées and beneflciaries. 'ï^hat^ large proportion of the expenses of such dé- 
fense, includîng thè fées of thèir attomeys and counsel, and Including also the 
eipènses and counsel fées incident to the proceeding in the surrogate's court 
hereinafter referredto,:, was borne by the said trustées and paid by them out of 
the trust f unds^ , ai^ât the an^ount thereof was charged by them ratably against 
the shares of the said beneflciaries therein, who consented thereto and severally 
paid, or conseiited t6 such payment of, the charges so madë against their re- 
Bïvective ratable shares in the trust funds; and 'that said trustées and bene- 
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ficiarles respectlvely were, at ail tlmes, after Its revival, fully informée! as to the 
nature of and Issues In sald action at law and as to ail the proceedings had in 
the said action at law, and took an active part in the défense thereof, wlth the 
intent and purpose of proteeting the sald trust funds and their respective shares 
and interests therein." The défendants again deaiur. 

Burton N. Harrison, Arthur H. Masten, and Henry M. Ward, for 
complainant. 

George H. Yeaman, George G. Kobbé, and Jamea A. Speer, for dé- 
fendante 

COXE, District Judge. The demurrer to the original bill was sus- 
tained principally upon the theory that the défendants had no oppor- 
tunity to contest the claim against the testator which was revived 
against his administrators. As the allégations then stood the ad- 
ministrators had no interest in defending the revived suit, and, for 
aught that appeared, an unfounded claim might hâve been established 
to which a perfect défense could hâve been interposed had the défend- 
ants been inf ormed of the pendency of the action and been given an 
opportunity to défend it. The amendments change aU this. It now 
appears that the défendants had the same opportunities to défend as 
though actually pai'ties to the record. The suit was defended with the 
utmost vigor, and judgment was obtained only after two trials had 
been had. The défendants were informed of every important step in 
the litigation and the suit was defended at their instance and request, 
they paying the expenses thereof. In short, they voluntarily made 
themselves privies to that action and had precisely the same beneflts 
therefrom as if they were named as défendants. Had they been so 
named they could hâve done nothing more. They hâve had their day 
in court, and should not now be heard to dispute a claim which they 
bave already disputed without success. The doctrine that a party 
directly interested in the resuit of an action, who assumes and pays for 
its défense, is not permitted thereafter to dispute the judgment there 
rendered, has been f requently recognized and enforced in the fédéral 
courts. 

As pointed out in the former opinion this action is based solely upon 
the judgment which was recovered in 1895, less than two years bef ore 
the original bill was flled. This action, then, is not barred by the 
statute of limitations, and the question whether the claim in the suit 
against Cotting was so barred is, upon the theory of the bill, whoUy 
immaterial. 

Assuming that lâches in the prosecution of the suit against Cotting 
and his représentatives is available hère, it certainly cannot be con- 
sidered on demurrer for the reason, inter alia, that the amended bill 
excuses the delay and imputes it to those who were defending that 
action. 

The bill may be maintained in this court for the reason that the par- 
ties are citizens of différent states. The demurrer is overruled; the 
défendants may answer in 20 days. 
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DUGGAN et al. v. SLOCUM. 

(Circuit Court, D. Connectieut October 5, 1897.) 

No. 887. 

1. Chaeities — Validity of Bequest. 

A bequest for a publie library and for a protectory for boys is a charitable 
bequest, and entitled to tiie beneflt of Gen. St. Conn. § 2951, which provides 
that "ail estâtes tliat bave been or shall be granted for the maintenance 
of tbe ministry of tlie gospel, or of schools of leamlng, or for tbe relief 
of the poor, or for the préservation, eare and maintenance of any ceme- 
tery, cemetery lot, or of the monuments thereon, or for any other public 
and charitable use, shall forever remain to the uses to which they hâve 
been or shall be granted, according to the true intent and meanlng of ttie 
grantor, and to no other use whatever." 

2. Samb— Uncbrtainty. 

Such a bequest is not void for uncertainty as to the object, or for the 
want of a provision for the sélection of the beneflciaries, the particular 
mode of carrying the intent of .the donor into effect being left to the dis- 
crétion of the trustées. 

3. Samb — Failuhb to Providb for Supplying Vacancy in Trusteeship. 

The failure of the testator to provide for the appointment of other trus- 
tées in case of the death of tlie trustées named or their refusai to act does 
not Invalidate the gift, the rule of lavf that in such an event other trustées 
are to be appointed by the court being substantially a part of the vs^ill. 

4. Samb — Pbepbtbities. 

A direction to trustées to Invest the trust fund for a term of 10 years 
or more at their discrétion does not contravene the rule against perpetuities, 
as the trustées can be compelled to apply the fund to the use of the bene- 
flciaries within a rea.sonable time after the expiration of 10 years. 
6. Samb — FAVOBABi,iB CoNSTRucTioisr. 

Charitable trusts are entitled to a favorable construction ta courts of 
equity. 
6. Samb— Law of Tbstator's Domicile. 

The validity of a charitable bequest Is determined by the law of the tes- 
tator's domicile. 

John G. Donnelly and C. Walters, for complainants. 
John O'Neill, for défendant. 

TOWNSEND, District Judge. Demurrer to bill in equity. The 
three orators herein, describing themselves as British ; subjects, re- 
siding, respectively, in the state of Michigan, city of Dublin, Ireland, 
and the city of Montréal, Canada, bring this bill in behalf of them- 
selves and ail other heirs at law and next of kin of one John H. Dug- 
gan, deceased, who may unité in the prosecution thereof, and aver 
that they are respectively the brothers and sister and next of kin 
of said Duggan, late of the town of Waterbury, in the state of Con- 
iiecticut, who had never married, and who died in said town on the 
lOth day of November, 1895, leaving the orators and other heirs at 
law and next of kin, not known to them, surviving; that said John 
H. Duggan was a priest of the Roman Catholic Church; that on 
August 5, 1895, the décèdent executed a will, which was admitted to 
probate on December 2, 1895; that, the executors and trustées there- 
in named having refused to qualify, one William J. Slocum, of said 
Waterbury, was duly appointed and duly qualiiied as administrator 
with the will annexed, "and is now actingy and has possession and 
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custody and control of the property and assets of lh.e said Révérend 
John H. Duggan, hereinafter referred to, and claims to be entitled 
to the control, management, and disposition thereof." The orators 
further aver that they are advised that the provisions of the fourth 
paragraph of the will "are indeflnite and uncertain in the subject and 
objecta, invalid, and unauthorized by law, and unlawfuUy suspend 
the absolute power of aliénation of said estate." They also aver 
that the estate attempted to be disposed of under said provisions 
amounts to |20,000, and that, in the event of such provisions being 
declared invalid, they would be entitled to one-half thereof, and that 
the amount in controversy exceeds the sum of |10,000; and they 
pray that said devises and bequests in the fourth paragraph of the 
will may be decreed to be illégal and void, and that the property re- 
maining, after carrying ont the other provisions of the will, may be 
accounted for and paid over to the orators and other heirs and next 
of kin. 

The provisions of said fourth paragraph are as foUows: 

"Fourth. AU the rest and resldue of my estate, both real and personal, and 
wheresoever situated, I give, devise, and bequeath to my executors hereinafter 
named, In trust, however, for the f oUowlng purposes, viz. : One-half to be used 
for the purpose of estalilishing and maintaining a library and reading room 
In connection with St. Patrick's parish in said Waterbury, or In whatever part 
of said Waterbury may be deemed by my said executors most suitable and con- 
venient for the gênerai publie, and one-half for the purpose of establishing 
or maintaining a Roman Catholic protectory for boys in said diocèse of Hart- 
ford; it being my will that the personal estate and rents accruing from any 
real estate of which I may die possessed be invested in safe securities for a 
term of ten years or more, at the discrétion of my said executors. I also 
will that the management and disposai of my real estate be at the discré- 
tion of my said executors." 

The défendant, said administrator with the will annexed, demurs 
to the complaint on several grounds. Inasmuch as the demurrer 
must be sustained if the provisions of said fourth paragraph of the 
will are valid, this point only will be considered. Complainant in- 
sists that said provisions are void upon three grounds: First, for 
uneertainty as to the object; second, for the want of a provision 
for the sélection of the objects of the bounty; third, as contravening 
the rule against perpetuities. 

It is clear that bequests for a public library and for a protectory 
for boys are charitable bequests, and entitled to the beneflt of section 
2951 of the General Statutes of Connecticut, usually referred to a» 
the statute of 1702. It was enacted in 1684, and has been statute 
law of Connecticut ever since. Said section is as f ollows : 

"AU estâtes that liave been or shall be granted for the maintenance of 
the ministry of the gospel, or of schools of learning, or for the relief of the 
poor, or for the préservation, care and maintenance of any cemetery, ceme- 
tery lot, or of the monuments thereon, or for any other public and charitable 
use, shall forever remain to the uses to which they hâve been or shall be 
granted, according to the true intent and meanlng of the grantor, and to no other 
use whatever." 

This statute pledges the good faith and honor of the state that 
ail public and charitable bequests shall, if possible, be appropriated 
to the use intended by the donor. It is unnecessary to consider the 
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earlier décisions of the suprême court of this state as'to such. be- 
quests. It is now certainly the well-settled policy of said court to 
uphold Charitable gif ts whereverit is possible. 

I do not think there is any such uncertainty as to the intent of 
the donôr as should invalidate the gift. A protectory for boys is an 
institution for the éducation and care of destitute or homeless boys, 
especially those in danger of becoming vicious. The nature of such 
institutions under the care of the Roman Catholic Chureh is well 
linown. The property is left to certain persons named, in trust, to 
be used for the purpose of establishing and maintaining a library and 
reading room, and for the purpose of establishing or maintaining a 
Eoman Catholic protectory for boys. The particular mode of carry- 
ing the intent of the don or into eflfect' — ^the site of the library and read- 
ing room, the character of the books and papers, the sélection of boys 
for the protectory, and the régulations for the conduct of both insti- 
tutions — is wisely left to the discrétion of the trustées. It is man- 
ifestly the intent of the testator that the trustées shall make such 
provision for carrying ont thèse purposes and selecting beneficiaries 
as they may think best. He is presumed to hâve known that, in case 
of their dèath or inability or declination of the trust, the proper 
authority would fill their places. The rule of law to that eflect is 
substantially a part of the will. It is as though the testator had 
said: "In case of the death of said trustées or their refusai to act, 
other trustées shall be appoint ed by the proper court." Conklin 
V. Davis, 63 Conn. 377, 388, 28 Atl. 537; Dailey v. City of New Haven, 
60 Conn. 314, 324, 22 Atl. 499 et seq. The gênerai assembly of Con- 
necticut would doubtless give suitable persons corporate powers for 
effectuating the provisions of this will, if necessary. 

In Bronson v. Strouse, 57 Conn. 147, 17 Atl. 699, the will directed 
the executors to invest |1,000, and to apply the interest, so far as 
necessary, in keeping a burial lot in order, and added : "And, if any 
surplus shall remain, I will that said surplus shall be given to some 
poor deserving Jewish family residing in the city of New Haven." 
Hère there seems to be no more certainty as to the object, and cer- 
tainly no more désignation of the persons to make the sélection of 
beneficiaries, than in the case at bar. The court held that the execu- 
tors had power to sélect the family, and to détermine the amount 
to be expended for its relief. Bronson v. Strouse is cited with ap- 
proval in New Haven Young l^Ien's Inst. v. City of New Haven, 60 Conn. 
32, 40, 22 Atl. 447, 449, where the court says concerning it: "Hère, 
too, nothing was said about discrétion, nor was it expressly stated 
who was to sélect the poor deserving Jewish family, but both were 
implied from the mère application of the money in the hands of the 
executors as trustées." The objections raised in the présent case 
were considered in Storrs Agricultural School v. Whitney, 54 Conn. 
342, 8 Atl. 141, in which a fund was left to the selectmen and their 
successors, in trust, "the interest of which shall be applied by said 
selectmen to aid indigent young men of said town of Mansfleld in 
fitting themselves for the Evahgelical ministry." The will was sus- 
tained. In approving this case, in New Haven Young Men's Inst. 
v. City of New Haven, supra, the court says: "No discrétion hère 
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waa expressly conferred, and nothing was saîd ationt it." In 
Strong'a Appeal, 68 Oonn. 527, 37 Atl. 395, the money was to 
be paid over to the pastors of certain ehurch.es, and two men ap- 
pointed by the selectmen, who were to pay eut and appropriate frojn 
time to time for the beneât of the worthy poor people of a certain 
town. It was claimed that the attempted trust was not for a char- 
itable use, and was therefore contrary to the statute against perpe- 
tuities, and that it was void for lack of certainty in the beneficiaries; 
also, that the trustées were given no power as to sélection, but 
only as to the amount of aid whick they could disburse. The court 
Bustained the will, and said : "A construction of the language used, 
Bo strict and narrow as this, would be alike contrary to principle 
and to the décisions in our own state." In Conklin v. Davis, 63 
Conn. 377, 28 Atl. 537, the will was: "I give the trustées of the First 
Baptist C3iurch in Hartford, in trust for the poor of said church, the 
8um of five hxmdred dollars; also, the Sunday School of the First 
Baptist Ohorch the sum of flve hundred dollars, under the supervi- 
sion of the trustées of said church." There were nft such ofiScers as 
trustées of the church, but the deacons had had charge of trust 
funds for the poor. It was held that, if no trustées were named 
who were capable to talie and act as such, it would not affect the 
validity of the glft; the court would supply trustées; and the will 
was sustained. In Hayden v. Connecticut Hospital, 64 Conn 321, 
30 Atl. 50, the language was: "Ail the remainder of my estate I give 
and bequeath to my executor for the following purposes: Money 
and real estate is for the purpose of establishing a free bed or beds 
at the hospital for the insane at Middletown for female p?itients, 
the rents and income eaeh year to be used under the direction of the 
executor and his successor in ofiQce appointed by the court of pro- 
bate for New Haven." It was claimed that this provision was in- 
valid and uncertain, but the court 8US:tained the will, and held that, 
if provision could not be made at the hospital at Middletown, provi- 
sion to eflectuate the gênerai intent of the will should be made for fe- 
male patients elsewhere. In Woodrufif v. Marsh, 63 Conn. 125, 26 
Atl. 846, the, heirs at law contended that the gift was void for in- 
deflniteness, un certainty, and the absence of any grant of power to 
sélect the beneficiaries. The court sustained the gift, saying: "It is 
now fully recognized as a law of our jurisprudence that gifts to char- 
itable uses are to be highly favored, and will be most liberally con- 
strued, in order to accomplish the intent of the donor; and trusts 
for such purposes may be established and carried into effect where, 
if not of a charitable nature, they could not be supported." In Dailey 
V. City of New Haven, supra, the trustée was the city of New Haven, 
which was held to be incapable to apt There was no trustée hav- 
ing any power to make the sélection, but it was held that the pro- 
bate court might appoint trustées, and, in case of its failure to act, 
the superior court would do so. 

Complainants further insist that a direction to invest "for a term of 
ten years or more, at the discrétion of my said executors," contra- 
venes the rule against perpetuities, and renders the bequest void, be- 
cause under it the executors may continue to açcumulate for an 
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inflefinite period, and rely upoa Jocelyn v. Nott, 44 eonn. 55. In 
Jocelyn v. Nott, the trustées werë to hold the real estate until some 
ortiiodox chùrch connected with the General Association of Con- 
nectlcut, and having the ability, with the aid of the estate given, to 
build and pay for a meeting house upon the land, should make ap- 
plication for the privilège of so doing. There was a strong probabil- 
ity that such an application would never be made. It would prob- 
ably never be in the power of the trustées to apply the property for 
the béneflt of the cestui que trust. Thus, the time of beginning 
to apply the gift to the purpose intended did not dépend on tbe 
trustées, but on a condition not in their control, — a clear and im- 
portant distinction between that case and this. Moreover, the stat- 
ute of perpetuities, upon which Jocelyn v. Nott was founded, was 
repealed in 1895. In the présent case the trustées may apply the 
fund in practical use, at their discrétion, after 10 years. If they 
refuse to do so with.in a reasonable time thereafter, tbey can be com- 
pelled to make the application. This same objection as to perpetui- 
ties has been made many times in the Connecticut courts since 
Jocelyn v. Nott, and, so fàr as I am aware, has never been sustained. 
It was made in Camp v. Crocker's Adm'r, 54 Oonn. 21, 5 Atl. 604; 
in Storrs Agricultural School v. Whitney, in New Haven Young 
Men's Inst. v. City of New Haven, in Bronson v. Strouse, and in 
Strong's Appeal, above cited. Tbe will in Woodruff v. Marsh, supra, 
provides that, f rom the yearly income of the fund, the sum of |10,000 
shall each year be added to the principal for the period of 100 years, 
and longer if the trustées deem it best The court say: "If two 
modes of constructiqn are fairly open, one of which woiild tum his 
bequest into an illégal perpetuity, while, by foUowing the other, it 
would be valid and operative, the latter mode must be preferred." 
And they add : "Should the trustées continue the accumulation after 
a hundred years for an unreasonable time, the courts can supply the 
remedy." This reasoning is applicable to the présent case. If the 
trustées should continue the accumulation for an unreasonable time, 
there is ample remedy in the courts. On the question of perpetuities, 
the complainants also cite Perry, Trusts, §§ 393-396; but in section 
399, the author states that, in the absence of a statute, a direction to 
accumulate a fund for chàrity beyond the common-law limit does not 
vitiate the gift, and that probably courts would take care that no 
extraordinary or extravagant term for accumulation should be al- 
lowed. The Connecticht statute against perpetuities was repealed, as 
stated above, on June 29, 1895, and the testator died on November 10, 
1895 ; so that the rule laid down in section 399 would seem to apply. 
The emphatic language of the closing sentence of the opinion in 
Strdng's Appeal is applicable to the présent case: ' "Surely, the pro: 
visions of thé testator will 'need only that favorable construction to 
which ail charitable trusts are entitled in a court of equity, to ascer- 
tain their meaning and establish their validity.' Such construction 
has been too often given by this court in such cases to admit of further 
doubt as to the settled policy and doctrines of our jurisprudence in 
dealing with public and charitable trusts." 68 Conn. 532, 37 Atl. 397. 
See, also, Tappan's Appeal, 52 Conn. 412; Coit v. Comstock, 51 
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Conn. 352; Ould v. Washington Hospital for Foundlings, 95 TT. S. 
803; Camp v. Crocker's Adm'r, 54 Conn. 21, 5 Atl. 604. Inasmuch as 
the testator was domiciled in the state of Connecticut, only Connecti- 
cut cases hâve been discussed, as they must control. Jones v. Ha- 
bersham, 107 U. S. 174, 2 Sup. Ct. 336. The numerous cases from 
other jurisdictions cited in the able briefs of counsel seem to fully 
austain the same principles. The demurrer ia sustained. Let the 
bill be dismissed. 
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In re HOl/LT et al. 

(Circuit Court, D. Washington, N. D. October 16, 1897.) 

No. 337. 

L Ijttehstatb Commerce — Ordbrs bt Ihtbbstatk Commercb Commisbiok — 
Enforcbmknt bt Court. 

In a proceeding in the circuit court under section 16 of the Interstate 
commerce law to enforce an order made by the commission, the court has 
no gênerai power to adjust différences between the litigants, or to correct 
abuses ta the conduct by a railroad company of its business; and, unless 
a valid order has been made by the commission and vlolated by the Com- 
pany, no relief can be granted to the petitioners. 

C. Same — Powbrs of Commission — Frxisa Bâtes. 

The Interstate commerce commission Is not authorized to flx rates either 
absolutely or relatively; and where the commission has assumed to make 
an order flxlng rates, and a proceedlng Is brought to enforce such order, It 
is the ûuty of the court to déclare the same to be null and vold. 

8. Same. 

Aa order made by the Interstate commerce commission,' wUch authorizes 
a railiivay company to make commodity rates on compétitive trafflc to ter- 
minal points, less than their rates on like trafflc to an intermediate non- 
competitive point, but directs that such commodity rates must not be lower 
than necessaiy to meet compétition, nor be applied 1o articles not actually 
subject thereto, is a mère gênerai statement of the duty of the railway 
company as deflned by the law, and is too indeflnlts to be the basis o,f a 
decree by the court to enforce obédience. 

4 Same — Roads Opbratkd bt Rbckivbhs. 

When a court which has appolnted recelvers for a railroad company Is 
called upon to enforce an order made beforè such appointment by the In- 
terstate commerce commission, It cannot treat the pétition merely as an ap- 
peal to the court to regulate the conduct of its receivers in the receivership 
case, but must apply to them the same rules and principles which would 
be applied if the railroad were bcing operated and managed by the offlcers 
and agents of the corporation itself. The receivers hâve the same right to 
question the validity of the order made by the commission as would the 
railroad company. 

Frank H. Graves, for petitioners. 

C. W. Bunn and W. A. Underwood, for Northern Pac. Ry. Co. 

M. D. Grover, for Great Northern Ry. Co. 

HANPORD, District Judge. This is a proceeding instituted by 
tiie merchants and shippers of the city of Spokane, under section 16 
et the interstate commerce law, as amended by the act of March 2, 
1889 (1 Supp. Rev. St. [2d Ed.] p. 688), to enforce the décision and 
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order of the jnterstate copimerce commissioii in the case of Merchants' 
Union .V. Nprtiiern Pac. E. Go,, 5 Interst. Commerce Oom. K. 4^8-513. 

Spoiane îs one of the most ambitions and promising of the interior 
cities of the Northwest. It has many natural and acquired advan- 
tages as à site for a great manufacturing and commercial city, but it 
is situated 400 miles from the seaboard, and is wholly dépendent upon 
railroads as carriers of its commerce. The merchants and business 
men of Spokane, being discontented because the transcontinental 
railroads were exacting a higher rate for through freight from East- 
em terminais to Spokane than they were receiving for through freight 
from the East delivered at Portland and terminal points on Puget 
Sound, organizéd the Merchants' Union, and, by that name, prose- 
cuted a complaint before the Interstate commerce commission against 
the Northern Pacific Eailroad Company and the Union Pacific Rail- 
way Company, which was thén operating Connecting lines of railway, 
under the gênerai name of the Union Pacific System, extending from 
Omaha to Portland, in the stafe of Oregon, and with branches reach- 
ing to Spokane, which proceeding resulted in the décision and order 
above referred to, which order is as foUows: 

(1) The defeddaiits herein, by reason of the compétition at thelr Pacifie 
terminais of carriers not subjeet to, the act to regulate coinmerce, may njal<:e 
cpmmodity rates on eompetitire trafflc to those terminais wliicli are less than 
their rates on lllie trafic to Spokane; but sucli commodity ràtës must not be 
lower tlian are necessary from time to time to meet sucù compétition, nor al- 
îowed in any case on articles not actually subject thereto. (2) In the mattei- 
of car-load rates, mixed car-load lots at car-load rates, minimum weiçht ot 
sMpments entitled to car-load rates, and In ail other respects, the défendants, 
and each of them, wUl fumish, provide, and allow the same privilèges, facili- 
tles, and advantages on shlpments to Spokane as are or may be at any time 
furnlshed, provideij, or allowed on like shlpments to Portland or other Pacific 
terminais. (3) On or before the Ist day of January, 1893, the défendants in 
this case, and each of them, will prépare, publish, and put hi elTect, tarilï raîes 
on ail classified trafic from their Bastern terminais to Spokane, which siiall be 
approximately eighteen per cent less than the tariffs how In force at that 
point, and shall not materially exceed eighty-two per cent of the class rates 
now applied both to Spokane and the Pacifie terminais; and thereafter the de- 
fendants wUl not, nor will elther of them, charge, coUect, or recelve for trans- 
portatlon from their Eastern terminais to Spokane a greàter sum or amount 
than the rates flxed and prescribed by such redueed tariffs. The followlng 
named rates on each of the ten classes, respectlvely, shall be deemed a com- 
pUance with this requirement, vlz.: Class 1, $2.90; 2, $2.46; 3, $2.05; 4, $1.64; 
5, $1.44; A, $1.44; B, $1.28; 0, $1.02; D, $0.90; E, $0.74. In case of any ré- 
duction In class rates to Pacific terminais, a further and corresponding réduc- 
tion wUl be made on like shlpments to Spokane, except as provided in the fore- 
golng opinion. This order will apply not only to rates from St. Paul and other 
Eastern terminais of the défendants, but Is Intended to include directions for a 
correspondlng réduction in the grouped rates from points east of St. Paul so far 
as they are applied to Spokane trafflc. As the railroads which join with the de- 
fendants In making thèse rates hâve not been made parties to this proceeding, 
the case will be reopened. If necessary, for the purpose of bringing them in, 
to the end that ail carriers affected may be bound by this order unless cause 
be shown for a différent ruling. 

In the year 1894, while the Northern Pacific Eailroad was in the 
hands of receivers, the petitioners filed their pétition herein, in which 
they complained that the receivers, in the opération of said railroad, 
were discriminating against Spokane in the matter of freight rates, in 
utter disregard of said order. Thereupon the court required the 
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receivers to answer said pétition, and, after the issues had been made 
up, an order was entered appointing Mr. L. S. B. Sawyer, of San Fran- 
cisco, master in chancery pro hac vice, and the case -was referred to 
liim to take the évidence, and make a full report covering the f acts 
and law of the case. The Northern Pacific Railway Company haa 
been substituted as respondent in place of the receivers, said Com- 
pany having acquired the property of the Northern Pacifie Eailroad 
Company, and become the successor of the receivers in the opération 
thereof, by purchase at the sale under a decree, foreclosing mortgages 
thereon. Tu the foreclosure decree it was expressly provided that 
the purcliaser at the sale should take the property and business, sub- 
ject to the rights of the petitioners in this proceeding, and should be 
bound by the decree of this court, upon the final détermination of 
the issues involved herein, in the same manner and to the same extent 
as the receivers would be bound if such decree had been entered 
while the railroad remained in their control. The Great Northern 
Railway Company is operating a Une f rom St. Paul, through Spokane, 
to Seattle; and, as the business of that company must necessarily 
be affected by the décision of this case, it bas been permitted to intro- 
duce évidence and to be heard in the argument. Testimony and 
documentary évidence has been taken by said master, at the cities of 
Spokane, Seattle, and Tacoma, in the state of Washington, and in 
Portland, in the state of Oregon, and in San Francisco, Cal., and in 
St. Paul, Minn.; and said master has made a full and exhaustive re- 
port, setting forth the facts and his conclusions from the évidence 
taken, and his opinion upon the questions of law involved in the con- 
troversy. To this report, the petitioners hâve filed exceptions, and 
the case has been argued and submitted upon the questions raised by 
said exceptions. 

For a clear and complète présentation of the several propositions 
advanced by the litigants, and of the merits of the case, I flnd it most 
convenient to copy the larger portion of the master's report, which is 
as follows: 

The pétition in this case Is the beginning of an Indépendant suit or pro- 
ceeding, In which the finding of fact in the commission's report Is made prima 
facie évidence of the matters therein stated;and although, under said act, 
"formai pleadlngs" may be dlspenscd wlth, the court must hear and déter- 
mine the cause "upon proper pleadlngs and proofs." The court wlU net 
grant any relief not prayed or not wlthln the Issues. This Is a sul generis 
proceeding, but the fundamental rules of pleading and practlce which gov- 
ern ail proceedlngs In any court apply to it Kentucky & I. Bridge Co. v. 
Louisville & N. R. Co., 37 Fed. 567-614; Interstate Commerce Commission v. 
Lehigh Val. R. Co., 49 Fed. 177; Interstate Commerce Commission v. Atchi- 
son, T. & S. F. R. Co., 50 Fed. 295; Interstate Commerce Commission v. Cin- 
clnnatl, N. O. & T. P. Ey. Co., 56 Fed. 925 (afflrmed in 1G2 U. S. 184, la Sup. 
et. 700); Shlnkle, Wilson & Krels Co. v. Loulsvllle & N. R. Co., 62 Fed. 690, 
693; Interstate Commerce Commission v. Cincinnati, N. O. & T. P. R. Co., 64 
Fed. 981, 983; and other cases, last, but not least, Cincinnati, N. O. & T. P. 
Ry. Co. V. Interstate Commerce Commission, 162 U. S. 184, 16 Sup. Ct. 700; 
Texas & P. Ry. Co. v. Interstate Commerce Commission, 162 U. S. 197, 16 
Sup. Ot. 666,— the last two cases belng called respectlvely the "Social Oircle 
Case" and the "Import Rate Case." 

Before examlning the pleadlngs and proofs in this case, let us consider some 
preliminary points and objections made by respondents. They contend: "(1) 
That the statute giving the commission, or any company or persons inter- 
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ested, the right to bring a proceeding to enforce an order of the commission,, 
and customarlly, as the cases reportçd in the courts show, the commission 
having brought a proceeding in its own name to enforce its own orders, the 
fact that it has not done so in this case raises a presumption that the com- 
mission Itself does not consider that its order is being violated." Counsel do 
not press this point, but we think it worth mentioning. * ♦ * It will be 
observed by référence to the act that the resort to this court is in the case 
of thie violation of or neglect or refusai to obey or perform a lawful order or 
requirement of the commission. 

Respondents contend; "(2) That the so-called 'order of the commission,' 
above recited, especially in its flrst paragraph, is no order at ail, within the 
meaning of the law, capable of enforcement, but only a rule or principle of 
law, expressly leaving it open for further investigation before the commis- 
sion to détermine what merchandise and what tariffs might fall from time to 
time within the rule or outside of it." Without any authority on the subject, 
it would seem that an order that was to be obeyed or enforced should be 
definite, complète, and perfect, and easily understood. Says the suprême 
court: "If the commission, Instead of eonfining Its action to redressing, on 
complaint made by some particular person, firm, corporation, or locality, 
some apeciflc disregard by common carriers of provisions of the act, proposes 
to promulgate gênerai orders, which thereby become rules of action to the 
carrying companies, the spirit and letter of the act require that such orders 
should hâve in view the purpose of promoting and facilitating commerce, 
and the welfare of ail to be affected, as well the carriers as the traders and 
consumers of the country. It may be said that it -ç^ould be impossible for 
the commission to frame a gênerai order if it were neeessary to enter upon so 
wide a field of investigation, and if ail interests that are liable to be affeeted 
were to be considered. This criticism, if well founded, -p'ould go to show 
that such orders are instances of gênerai législation, requiring an exercise of 
the lawmaking power," And in another part of the opinion it says: "Con- 
gress has not seen fit to grant législative powers to the commission." Texas 
Ey. Co. V. Interstate Commerce Commission, 162 V. S. 197, 234, 216, 16 Sup. 
et. 666, 681, 674. 

But respondents do not complain of this order for being too gênerai only, 
but for being imperfect and incomplète, and so, in its présent form, incapable 
of enforcement. The commission found that compétition actually existed at 
the Paciiic coast which justified lower rates from Eastern terminais to the 
coast than to Spokane; but it declined to décide what merchandise was sub- 
ject to such compétition, and what was not, affirming the gênerai principle 
only that, where compétition by water or rail does exist, the respondent may 
meet it, and reserving the other questions for future inquiry by the commis- 
sion, and for the making by the commission of such correcting orders as the 
faets may require. The commission itself, then, seems to hâve considered 
its gênerai rule or order as incomplète and unilt for immédiate enforcement. 
According to the commission, facts which it does not find would hâve to be 
found by it and other roads would bave to bè brought in to make its order 
elîectual and enforceable, at least outside of this circuit; and the décisions 
of the courts confirm the opinion of the commission. The suprême court, in 
Texas & P. Ry. Co. v. Interstate Commerce Commission, supra, on appeal 
from the circuit court of appeals, holds, in substance, that the défendant was 
entitled to bave ail the circumstances and conditions upon which a legiti- 
mate order could be founded, and which could be properly considered, passed 
upon in the flrst instance by the commission; and if the circuit court of ap- 
peals were of opinion that the commission erred in excluding océan compé- 
tition, or any other material fact or facts, from considération, it should hâve 
reversed the decree, set aside the commission's order, and remanded the 
cause to the commission, to be proceeded in according to law. It says: "If 
the circuit court of appeals were of opinion that the commission, in making 
its order. had misconceived the extent of its power, and if the circuit court 
had erred in affirming the validity of an order made under such misconcep- 
tion, the duty of the circuit court of appeals was to reverse the decree, set 
àside the order, and remand the cause to the commission, in order that it 
might, if it saw fit, proceed therein according to law. The défendant was 
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entltled to hâve Its défense consldered, in the flrst instance, at least, by the 
commission, upon a full considération of ail the circnmstanees and condi- 
tions upon -whlch a legitimate order could be founded. The questions 
whether certain charges were reasonable or otherwise, whether certain dis- 
criminations were due or undue, were questions of fact, to be passed upon 
by the commission in the light of ail facts duly all^ed and supported by 
compétent évidence; and it did not comport with the true scheme of the 
statuts that the circuit court of appeals (or, perhaps, the circuit court) should 
undertake of its own motion to flnd and iiass upon such questions of fact iu 
a case in the position in which the présent one was. We do not, of course, 
mean to imply that the commission may not directly institute porceedings in 
u circuit court of the United States charging a common carrier with disre- 
gard of provisions of the act, and that thus it may become the duty of the 
court to try the case in the flrst instance. Nor can it be denied that, even 
when a pétition is flled by the commission for the purpose of enforcing an 
order of its own, the court Is authorized to 'hear and détermine the matter 
as a court of equlty,* which necessarily implies that the court is not con- 
cluded by the flndings or conclusions of the commission; yet as the act pro- 
vides that, on such hearlng, the flndings of fact in the report of said commis- 
sion shall be prima facie évidence of the matters therein stated, we think it 
plain that if in such a case the commission has failed, in its proceeding, to 
give notice to the alleged ofCender, or has unduly restricted its inquiries, upon 
a mlstaken view of the law, the court ought not to accept the flndings of 
the commission as a légal basis for its own action, but should either inquire 
into the faets on Its own account (with a view to enforce or refuse to enforce 
the order of the commission), or send the case back to the commission to be 
lawfuUy proceeded in." 162 U. S. 197, 238, 239, 16 Sup. Ct. 666, 682. Again, 
the suprême court. In another case, after condemning the withholding of the 
larger part of the évidence from the commission, and first adducing it in 
the circuit court, says: "The commission is an administrative board, and 
the courts are only to be resorted to when the commission prefers to enforce 
the provisions of the statute by a direct proceeding in the court, or when 
the orders of the commission hâve been disregarded. The theory of the act 
evldently Is, as shown by the provision, that the flndings of the commission 
shall be regarded as prima facie évidence that the facts of the case are to 
be disclosed before the commission. We do not mean, of course, that either 
party, in a trial in the court, is to be restricted to the évidence that was be- 
fore the commission, but that the purposes of the act call for a full inquiry 
by the commission into ail the circumstances and conditions pertinent to the 
questions Involved." Cincinnati, N. O. & T. P. Ry. Co. v. Interstate Com- 
merce Commission, 162 TJ. S. 184, 196, 16 Sup. Ct. 700, 705. 

It seems, then, that, although the commission might brlng in thls court a 
direct proceeding to enforce the law, in this proceeding the court, although 
not concluded by the flndings or conclusions of the commission, but at lib- 
erty to pursue ail needful Inquiries and investigations "to enable it to form 
a just judgment in the matter of such pétition," can only enforce or refuse 
to enforce an order of the commission. The court can Investlgate ail it sees 
fit and necessary to détermine whether to enforce or to refuse to enforce 
the order of the commission, but It cannot change or modify the order sought 
to be enforced. The commission may finish its order when It will, but, until 
definite and complète, It cannot be enforced; for this court Is limited in its 
power and jurisdiction in this proceeding to the enforcement or refusai to 
enforce the order of the commission, as a whole or in part, just as made by 
the commission. It cannot enlarge, modify, or change it so as to make it 
enforceable, and then enforce It. This présent order, also, is a permissive, 
and not a prohlbitory, one, and therefore incapable of enforcement. The 
court. In Its power and jurisdiction over the matter, is limited to an approval 
or dlsapproval, and to the enforcement or refusai to enforce the order of 
the commission as a whole or in part just as made by the commission; and 
the court is without power or authority to treat the case as one originally 
instituted in this court, and make an order or decree of its own, or to modify 
the order of the commission for the purpose of making it conform to the 
opinion of the court, "although • • • the court, of course, may go fuJiy 
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Into the proofs on Its own examlnatlon to détermine whether It wIU approve 
the order, and may hear any additional proof adduced." Interstate Com- 
merce Commission y. Loulsville & N. R. Ce, 73 Fed. 409, 413. The circuit 
court ot appeals for the Sixth circuit, in a very careful opinion by Judge 
Hammond, concurred In by the rest of the bench, speaks to the same ténor 
and eifect: "From what has been already ruled, It is apparent that even iC 
the commission has established, by its Inquiry, an abuse to be remedied, the 
order it gave was not a proper one, and should not be enforced. Large as 
its powers may be, and plenary as may be the authority of the court to en- 
force, by mandatory injunctlons or otherwise, obédience to its orders, its 
powers are those of régulation, and not construction or reconstruction. In- 
terstate Commerce Commission v. Baltimore & O. R. Co., 43 Fed. 37-50, 145 
U. S. 203, and 12 Sup. Ct. 844. And now see Cincinnati, N. O. & T. P. Ry. 
Co. V. Interstate Commerce Commission, 162 U. S. 184, 16 Sup. Ct. 700. Thls is, 
as the commission has made it, a dispute about discriminating rates; and 
the easy remedy, on such a complalnt, is a readjustment of the rates to 
cover the dlscrepancy. As was said in one of the cases we hâve cited, the 
method of redress by readjusting the rates must always be left to the choice 
of the Company, at least in the first Instance; and in the subséquent St. Louis 
case, supra, the commission adopted that course, and made the proper order. 
Hère was an arbitrary and peremptory order to abandon the accessorial 
cartage at Grand Rapids, wlthout regard to any rates, or without option as to 
readjustment of them, the défendant company not even belng allowed the 
alternative of establishing a like service at lonia. It is in its nature, not a 
régulation of commerce, so much as an Interférence vrlth the rights of prop- 
erty and its use, whlch possibly even congress could not in thls way prohiblt. 
At ail events, it is an attempted exercise of a législative power, whlch con- 
gress has not, we think, conferred upon the commission. Northern Pae. R. 
Co. V. Washington Terrltory, 12 Sup. Ot. 283. Nor was there any power in 
the circuit court to modlfy or change the order of the commission. What- 
ever may be the plenaiy power of a court of equity to command, at the suit 
of those who are Injured, the performance of any duty arising ont of a con- 
traet or statutory obligation, the jurisdiction It was exercising hère is strictly 
spécial and statutory, and is llmited, as ail spécial jurisdiction Is, to the pré- 
cise power confeiTed by the Interstate commerce act, whlch is only to eom- 
pel obédience to the 'lawful order' of the commission. It has not been granted 
any broader power to exercise the authority of the commission itself by sub- 
stltutlng a new régulation or order of its own, or modlfying that which the 
commission has given. It Is purely an auxlliary jurisdiction. Interstate 
Commerce Commission v. Delaware, L. & W. R. Co., 64 Fed. 723. The ordi- 
nary jurisdiction of the courts is open to any one injured, to invoke their 
more plenary powers, except so far as that of an action at law for damages 
has been made optional with the cumulative statutory remedy by section 9 
of the act. The remedy by blll in equity has not been so restricted, and is 
yet available; but hère, the powers of a commission being administrative, 
and not judicial, the ancillary and supplemental judiclal jurisdiction is neces- 
sarily llmited to the purpose of its création, and ean go no further than to 
grant or refuse compulsory obédience to the lawful orders of the commission, 
and as It makes them,"— citing many cases. Détroit, G. H. & M. Ry. Co. v. 
Interstate Commerce Commission, 21 O. C. A. 140, 74 Fed. 840, 841. 

Counsel for petitioners maintains that there is no indeflniteness or uncer- 
talnty In this order; that, although the commission dld not détermine and 
specify what was and what was not compétitive business, "that is certain 
which can be made certain. In our order ail articles carrled In class are com- 
prehended. Look at the class, and the order Is certain." Respondent shows 
by testimony and exhiblts that class as well as commodlty rates are now 
affected by water compétition, which It is expressly permltted by thls order 
to meet, which throws us and the order back upon the question, what arti- 
cles are and what are not subject to water compétition? As to the necessity 
of bringing in other carriers, the suprême court, in Texas & P. Ry. Co. v. 
Interstate Commerce Commission, so much quoted in this report, holds that, 
in proceeding against a carrier of Interstate commerce to euforce an order 
of the commission, another carrier concerned with the défendant in jointly 
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making the forbldden rate 1b a proper, but not a necessàry, party défendant. 
"Another objection urged Is that as the order of the commission Involves rates 
participated in by the Southern Pacific Company, as owner of a portion of 
the Une over vs-hich the through freight is carried, that company was a nec- 
essàry party. Undoubtedly, that company would hâve been a prOper party, 
bût we agrée wlth the circuit court in thlnliing that it was not a necessàry 
one." 162 U. S. 197, 205, 16 Sup. Ct. 666, 669, 670, afflrming Interstate Com- 
merce Commission v. Texas & P. Ey. Co., 6 C. C. A. 653, 57 Fed. 948, and 52 
Fed. 187. See, also, Interstate Commerce Commission v. Soutiern Pae. Co., 
74 Fed.. 42, 43. 

Again, respondents contend: "(3) That this order sought to be enforeed In 
this proceeding is in its third and principal paragraph invalld and unlawful, 
in that it attempts to do what neither the commission nor even the court in 
this case (for the court can in this proceeding only enforee the lawful order 
of the commission) has power to do, viz. to flx freight rates to Spokane." 
The supr«ne court, In Cincinnati, N. G. & T. P. By. Co. v. Interstate Com- 
merce Commission, supra (known as the "Social Oircle Case"), dénies power 
in the commission to flx rates, and, according to Interstate Commerce Com- 
mission v. Louis ville & N. R. Co., 73 Fed. 409, 429, "puts that question at 
rest." It says: "Whether congress Intended to confer upon the Interstate 
commerce commission the power to itself flx rates was mooted In the courts 
below, and is discussed in the brlefs of counsel. We do not find any provi- 
sion of the act that expressly or by necessàry implication confers such a 
power." The suprême court then proceeds to adopt the view expressed by 
the late Justice Jackson, when circuit judge, in Interstate Commerce Com- 
mission v. Baltimore & 0. R. Co., 43 Fed. 37, afûrmed in 145 U. S. 263, 12 
Sup. Ct. 844, and eited with approval in many cases since: "Subjeet to the 
two leading prohibitions that thelr charges shall not be unjust or unreason- 
able, and that they shaU not unjustly dlscrlminate so as to give undue préf- 
érence or disadvantage to persons or traffic similarly circumstaneed, the act 
to regulate commerce leaves common carriers as they were at the common 
law,— free to make spécial contraets looking to the increase of their business, 
to classify their traffic, to adjust and apportion their rates so as to meet the 
necessities of commerce, and generally to manage their important interests 
upon the same principles which are regarded as sound, and adopted in otber 
trades and pursults." 162 U. S. 184, 197, 16 Sup. Ct. 700, 705. And not only 
has the commission no power to fix maximum rates, neither has It any power 
to flx minimum, relative, or any rates. "The commission has no power to make 
rates, and especially has the commission no jxiwer to order that rates from a 
given point to one dty shall bear a certain relation to the rates from the same 
point to another city." Nlnth headnote, approved by the judge, Interstate 
Commerce Commission v. LouIsvlUe & N. E. Co., 73 Fed. 409, 410, 428, 429. In 
Interstate Commerce Commission v. Northeastern R. Co., 74 Fed. 70, 73, the 
court, after citing the Social Clrcle Case, says: "The court can only enforee 
the lawful orders of the commission. As has been aeen, the commission Is 
not warranted by the act of congress to flx rates, and to this extént its order 
is not lawful. The bill [to enforee the orders of the commission] is dls- 
mlssed." To the same efCect Is Interstate Commerce Commission v. Alabama 
Midland Ry. Co., 21 C. C. A. 51, 74 Fed. 715, affirming 69 Fed. 227. In Inter- 
state Commerce Commission v. Lehigh Val. R. Co., 74 Fed. 784. 788, the 
court, after quotlng wlth approval Justice Jackson's vlews, adopted by the 
suprême court, says: "Tîiese vlews of the suprême court decisively show 
that the Interstate commerce commission is not clothed wlth the power to 
flx rates which it undertook to exercise in this case. The pétition of the In- 
terstate commerce commission must be dismissed." This was a sort,of per- 
centage case. The first headnote reads: "The fact that the cost of carriage 
of ail coal upon an entlre railroad System, from ail points of shipment to ail 
destinations, is a certain per cent, of the gross reeeipts from ail coal, is no 
reason for concluding that upon a particular line or part of the System tbe 
cosit of carrlage bears the same ratio to the coal reeeipts of that particular 
line or part." 

It foUows from thèse décisions that the Interstate commerce commission 
cannot fis any rate absolutely or relatively, directly or Indirectly, by a per- 
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centage on some other rate or otherwlse, but mùst content ItseW with pro- 
npuncing a rate unjust or Unreasonable, leaflng the carrier to readjust Its 
rates as often as required so to do. In the case at bar, If It were not for com- 
pétition found, and found oontrolllng, tlie commission could liave directed 
the r^sspondents to cease eharging a greater rate to Spokane than they might 
charge to the Pacifie terminais on any liind of merchandise, but it shoûld 
not hâve attempted to flx any rate, • either absolutely or by référence to 
any other; for, as counsel for the petltioners suggests, "that Is certain whlch 
can be made certain," and the commission is not empowered to flx any certain 
rate. We think thèse cases a sufficient answer to the contentions of counsel' for 
the petltioners under this head. 

■Eespondents also contend: "(4) That the circumstances and conditions upon 
which the commission passed hâve so changea with the lapse of time and 
advance of clvilization and commerce that this order, lawful when promul- 
gated, Is unlawful and unenforceable now." The circumstances and con- 
ditions passed upon by the commission were those exlsting on and before 
June 4, 1891, when the évidence before It closed. The circumstances and 
conditions now before the court are those In existence from June to Septem- 
ber, 1896, during which time this testimony has been taken. Therefore, says 
respondent, this court is now asked to enforce a flndlng and order necessarily 
temporary In its nature, notwlthstanding the extensive changes in circum- 
stances and conditions during five years, whlch make this case a very différ- 
ent one from that passed on by the commission. In the strong language of 
counsel: "If the controlling and essential facts are so changed that the 
case [before the court] is not the same case as the commission made Its or- 
der upon, the court has no recourse but to remit the complainant to the com- 
mission, to hâve the new facts and circumstances passed upon by that body." 
The cases already cited under the two previous heads apply to this objection. 
A case in whlch the order of the commission is Improper or illégal wlU, under 
thèse authorltles, be remltted to the commission for further Investigation, 
findings, and orders. 

Oounsel for the petltioners Insists that. In this objection, respondent seelis 
to take advantage of its own wrong and the petltioners' long sufCering. It 
dénies any materlal change in circumstances, and allèges that the power 
to change conditions is to some estent In the hands of respondent Itself; 
and, lastly, that. If any radical change in circumstances and conditions has 
taken place affecting respondent, It should apply to the commission for a 
modiflcation of this order, Instead of continuing its disobedlence or neglect 
of the order. In Interstate Commerce Commission v. Louisville & N. R. Oo., 
the court says: "An objection is made to the form of the order, In that It la 
made In terms to operate Indefinitely In the future, without any réservation 
of the power of change or modification, such as changes la traffic conditions 
might make absolutely necessary. It Is argued that, If the order of the 
commission were made the judgment of this court, It would become a bar to 
any change in the future. I cannot, however, concur In this vlew. The or- 
der of the commission is essentially an administrative one, and Is not final or 
conclusive In the sensé of a court Judgment or decree; and the order of this 
court is one merely to give efCect to the order made by the commission, and 
does not change its character or make It a final judgment. There are no 
private vested rlghts in the order of the commission, or that of this court, 
such as exist in a regular judgment or decree of this court. And, if necesslty 
should arise for a change in the tariff of rates, no reason is perceived why 
the carrier might not make this on notice to the commission under the act 
of congress, jtist as such carrier is permitted to do in regard to the publlshed 
rates flled with the commission." 73 Fed. 428. Aceording to this, a change in 
circumstances would not invalidate the order of the commission, but would 
justify the carrier, on notice to the commission, under the act of congress, in 
changing Its rates without any modification of the commission's order. 

If thèse last thvee objections are well taken, and the first and third para- 
graphs of the order are, at the time enforcement is sought, unlawful (and the 
second paragraph, as we shall see later on, is not Involved in this case), the 
court will be compelled to dismiss this case. In spite of the contention of 
counsel, we do not think thèse questions proper to be passed upon by the 
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master. They address themselves rather to the court, and the court necessa- 
rlly, if only Inferentlally and prelimlnarily, overruled them, aa far, at least, 
as the master i's concerned, In its order of référence. Having thus, as far as 
we are concerned, disposed of thèse preliminary objections, and endeavored 
to report fairly, not only the contentions, but even the authorities found, on 
both sldes, we corne to the considération of the pleadings and proof s in this 
case. 

Omitting many immaterial matters, the pecuniary interest of the petitioners 
in the subject-matter of the pétition, and the Investigation and order of the in- 
terstate commerce commission in the Merchants' Union of Spokane Falls 
against the Northern Pacific Raiiroad Company et al., in 1891, are admitted in 
the pleadings. The pétition gives what it claims to be a history of freight 
rates prior to the hearing by the Interstate commerce commission, and aUeges 
that the rule by which the trafflc managers of the Northern Pacifie Raiiroad 
made their freight rates on articles on merehandise from Eastern terminais to 
Spokane was the through rate to Western terminais plus the local rate back to 
Spokane. It then allèges that this order of the Interstate commerce commis- 
sion was made to apply to the Union Pacific Raiiroad as well as to the Northern 
Pacific Raiiroad, "but that neither of said roads has attempted to comply with 
the order of the said commission, but that the discriminations practlced against 
Spokane, with some few exceptions, hâve bcen continued by the management 
of said roads as well slnce the said order as before." The pétition then gives 
what It calls a "partial list, by way of illustration," of the articles of marchan- 
dise upon which the management of thèse roads continues to discriminate 
against Spokane, and in favor of Western terminal points, and showing the es- 
tent of that discrimination, many of which articles, it avers, do not at ail come 
to Western terminais by water, and, upon such as do, the discrimination prac- 
ticed against Spokane by the railroads, considering the service necessary to lay 
them down by rail at the respective points, is very great. Then follows an- 
other "partial llst" of articles of merehandise, which, according to the péti- 
tion, "are confessedly not susceptible of water transportation, and which shows 
the relative rate maintained by the raiiroad companies to Spokane and to 
Western terminal points." The pétition continues: "It wlU be seer from the 
above that the said raiiroad companies hâve treated the order of the Interstate 
commerce commission with contempt, and that they utterly failed to readjust 
their rates so as to charge Spokane only eighty-two per cent, of the rate main- 
tained on such articles to terminal points." The prayer of the pétition is for 
an Investigation by the court of the matter of freight rates to Spokane, and 
that Its receivers be required to so adjust the same that they will be rela- 
tively and within themselves reasonable, and that no greater charge be per- 
mitted to Spokane from Eastern terminais than ts made from Eastern termi- 
nais to Western terminais, except on such articles as are truly subject to 
water compétition, and that said receivers be required to comply in letter and 
gpirlt with the findings and order of the Interstate commerce commission, here- 
Inbefore referred to, et cetera. Ail the allégations of the pétition, with the ex- 
ceptions mentioned, are denled in the answer. The appointment of, and that 
the Northern Pacific Hallroad was in the hands of, receivers at the time the 
pétition herein was filed, and during the taking of testlmony thereunder, Is 
admitted by tiielr appearance and answer. The allégation that neither the 
Northern Pacific Raiiroad nor the Union Pacific Raiiroad has attempted to com- 
ply with the order of the said commission cannot of itself make the Union 
Pacific Raiiroad a party to this proceeding, and the Union Pacific Raiiroad Is 
not, as far as the master Is aware, a party hereto. 

Prom this examination of the pétition it will be seen that It dlrectly and spe- 
clfleally charges the respondent with only one violation of the order of the In- 
terstate commerce commission, viz. that on articles not subject to water com- 
pétition respondent cliarges shippers in Spokane more than 82 per cent, of its 
rates on such articles to Western terminais, and, inferentlally, hlstorieally, and 
argumentatlvely, that respondent discriminâtes against Spokane, and in favor 
of Western terminais, in ail articles of merehandise, and that its through rates 
to Spokane are unreasonable. Of course, in this proceeding only the alléga- 
tions of violation of the order of the Interstate commerce commission are mate- 
tiiil. There Is no complalnt of the rates from the coast back to Spokane, nor 
83 P.— 17 
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of any local rates out of Spokane, nor of any local rates from points between 
Spokane and the Bastem terminais; nor Is there any allégation of discrimina- 
tion agalnst Spokane in the matter of car-load rates, mlxed car-load lots at 
car-load rates, minimum weigàt of shlpments entitled to car-load rates, etc.; 
nor is it alleged that the respondent does not furnlsli, provide, and allow the 
same privilèges, facilitles, and advantages on shipments to Siwkane as are or 
may be at any time fuml^ed, provlded, or allowed on llke shipments to Port- 
land or other Pacifie terminais. Complaint Is not made of the reasonableness 
of the Spokane rates considered by themselves, but of alleged discrimination 
agàinst Spokane as compared wlth Seattle, Tacoma, and Portland, seaboard 
citles, the termlni on the coast of the Northern Pacific Kailroad. Petitloners 
do not allège that the rates of the Northern Pacific EaJlroad return it toc much 
revenue. The aggregate of its income is not said to be too large; nor is any 
rate challenged as too hlgh, except by comparison. The complaint Is against 
the low rates to the coast, or against the çxistlng comparison of rates which 
is clalmed to give the seaboard cities an undue and unreasonable advantage. 
The relief which petitioners ask would be granted them either by raising rates 
to the coast or by lowerlng them to Spokane. Counsel for petitioners, in hls 
brief, says: "Besldes, as I hâve pointed out again and agaln, tbis Is a ques- 
tion of relative rates more than absolute rates. • • *" The Interstate com- 
merce commission, by its order, did not détermine that the commodity rates 
then prevailing to the coast were unreasonable, and although the commission 
found (5 Interst. Commerce Oom. R. 489) that the commodity rates to coast 
terminal points vp^ere very numerous, covering over 50 pages of the printed tar- 
iffs then in existence, yet there vras neither any flnding nor any order tnat any 
single one of those commodity rates was unwarranted by the cirevimstances 
and conditions prevailing at the coast, or in any manner unfair to Spokane or 
Its merchants. On the contrary, by the terms of the first paragraph of the 
order eiled, after finding that thèse commodity rates already exist in large 
numbers, express permission is given to the carrier to make commodity rates 
on compétitive trafflc; but the commission left it, by the terms of thls order, 
to the carrier to flx the rates not lower than necessary, from time to time, to 
meet such compétition, nor in any case on articles not actually subjeet thereto. 
Now, if this is an order which can be enforced in any such proceeding as 
this, when complaint is made that the order Is violated so far as thèse com- 
modity rates are concemed, it must appear that the carrier has either made a 
commodity rate which was lower than necessary, from time to time, to meet 
the water compétition, or that such a rate was applied to an article not actually 
subjeet thereto; and it lies upon the party complainlng of a violation of the 
order to allège and show afflrmatlvely that a rate is made which is lower than 
necessary to meet the compétition, or upon some article or articles which are 
not affected by such compétition. The necessity of allégation and the burden 
of proof are upon the party complainlng. Interstate Commerce Commission v. 
Louisville & N. R. Co., 73 Fed. 409, 410, headnote 12, and whole case; Inter- 
state Commerce Commission v. Baltimore & O. R. Co., 43 Fed. 37, headnote 2; 
Texas & P. Ry. Co. v. Interstate Commerce Commission, 162 U. S. 197, 238, 
16 Sup. et. 666. We hâve seen how the burden of allégation was borne. How 
was the burden of proof borne? Petitioners In puttlng in their proof, Intro- 
duced— 'First, the report of the interstate commerce commission; second, they 
introduced the tarifCs; and, third, they put wltnesses on the stand who testi- 
fled that they were engaged in business at Spokane, and that the rates to 
coast terminais were less than the rates chargea to Spokane, although the coast 
terminais were upward of 400 miles further west, and that, by reason of this, 
they sufCered in their ability to eompete in varions markets wlth merchants at 
coast terminais. They showed that there was a discrimination against Spo- 
kane. Did they show that that discrimination was unjust, or that on any of 
the articles mentioned by them there was want of water compétition? 

We hâve thus dwelt upon the pleadings In this matter because we thought 
that the court might feel bound by them. Coimsel, If we understand them, do 
not désire to take any advantage of informalities, perhaps even of def ects in 
pleadings. We corne now to the real questions or Issues made or intended to 
be made in this case: Are respondent's rates from Eastern terminais to West- 
ern terminais lower than are necessary, from time to time, to meet the compe- 
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titlon of carriers not subject to the act to regulate commerce, or allowed on 
articles not actually subject to sucli compétition? Are the througli rates from 
Eastern terminais to Spokane, eitlier absolutely or relatively, unreasonable, 
and do tliey materially exceed 82 per cent, of the class rates on articles not 
subject to such compétition at the time of the décision and order of the Inter- 
state commerce commission, applied both to Spokane and the Pacific terminais? 
Whether rates that are allowed to meet compétition are lower tùan necessary 
to meet it dépends, of course, upon the eharacter and amount of compétition, 
and the rulings of the court in this regard. AU the cases upon this branch of the 
subject, as well as Interstate Commerce Commission v. Cincinnati, N. O. & T. P, 
Ry. Oo., 56 Fed. 925, 928, affirmed m 162 U. S. 184, 16 Sup. Ct. 700, hold that 
"compétition, the life'of trade, cuts an important figure, and cannot well be over- 
looked or denled"; that a "common carrier cannot be required to ignore or over- 
come existing différences in transportation facilities of différent localities, created, 
not by its own arbitrary action, but by nature or by enterprise beyond its con- 
trol,"— citing Interstate Commerce Commission v. Atcbison, T. & S. F. R. Oo., 50 
Fed. 295, 306. Judge Ross, in the case just cited, cites with approval Judge Deady 
in Ex parte Koehler, 31 Fed. 315, 319: "The power of a corporation to make a 
rate is limited by the necessities of the situation. Compétition controls the charge. 
It must take what It can get, or, as was said in Ex parte Koehler (a previoua 
case), abandon the fleld, and let its road go to rust." Judge Ross adds. "But, 
San Bernardino [in this case Spokane] not being a compétitive point, It does 
not get the terminal rates. The proof shows, what is also a matter of com- 
mon knowledge, that railroads do not make terminal rates unless compelled to 
do so by compétition. Wherever and whenevor actual compétition exists, the 
question the carrier has to deal with is not so much what is a fair rate for 
the service, or what the trafïic will bear, but what rate can be got for the serv- 
ice as against the rate offered by the eompetitor. Especially is this true when 
the eompetitor is a carrier by water, because that is the cheapest known kiml 
of transportation, and is unrestrlcted by law." 

Even the Interstate commerce commission, In the case in whlch the order 
involved in this proceeding was made, says: "They [the railroads] had the 
alternative of making rates whlch would attract the business, or leavlng it 
mainly to the océan carriers;" and, again, on page 498: "The water car- 
riers solicit trafïic for transportation from the Atlantic seaboard to Pacific 
terminais at a cost to the shipper greatly below the commodity rates of thèse 
défendants." 5 Interst. Commerce Com. R. 497, 498. As to effect of com- 
pétition, see, also, Interstate Commerce Commission v. Louisville & N. R. Co., 
73 Fed. 409-424, which holds that the question of mileage (or length of haul) 
Is by no means controlling or the most important where différence of rates 
Is complained of. In McClelen v. Rallway Co. (deelded June 6, 1896) 6 In- 
terst. Commerce Com. R. 588, the commission held that what Is forbidden 
by the fourth section of the act to regulate commerce Is only a form of unjust 
discrimination or undue préférence. So, it appears that reasonableness and 
justice are the sole requirements of the law upon the subject of rates. See, 
also, the leading case, Kentucky & I. B. Co. v. Louisville & N. R. Co., supra, 
and the Import Rate Case. This makes ail the cases on the subject of rates 
equally applicable to any case under any section of the act involving the 
question of rates, and any cases that we may cite under this flrst head wlll 
apply as weU to our other points. Mr. Justice Brown, In 145 TJ. S. 263, 12 Sup. 
Ct. 844, after adopting Judge Jackson's vlews in Interstate Commerce Com- 
mission V. Baltimore & O. R. Co., about the rights of carriers, already quoted, 
says: "It is not ail discriminations or préférences that fall within the Inhi- 
bition of the statute; . only such as are unjust and unreasonable." And this 
language, as well as Judge (afterwards Justice) Jackson's, is also approved 
and adopted In the Social Circle Case and other cases. The words " 'undue 
or unreasonable préférence or advantage,' * • • In the * * * act to reg- 
ulate commerce, plainly imply that every préférence or advantage Is not 
condemned, but such only as are undue or unreasonable." Headnote 7, In- 
terstate Commerce Commission v. Alabama Midland Ry. Oo., 69 Fed. 227, af- 
firmed In 21 0. C. A. 51, 74 Fed. 715, 716. The much-cited Social Circle Case 
and the Import Rate Case confirm thèse cases, and the flrst holds that "the 
very terms of the statute that charges must be reasonable, that discrimina- 
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tlon must not be unjust, and that préférence or advantage to any particnlar 
person, firm, corporation, or locallty must not be undue or unreasonable, nec- 
essarily implies tbat strict uniformity is not to be enforced. * » * The mère 
circumstance ttiat there is in a given case a préférence or an advantage does 
not of itself show that such préférence or advantage is undue or unreason- 
able, within the meaning of the act." This case also holds that every cir- 
cumstance vphlch would hâve any welght as bearing upon the fixlng of rates 
must be eonsidered (see, also, Interstate Commerce Commission v. Louisville 
& N. R. Co., 73 Fed. 420), and that thèse matters must be looked at as car- 
riers look at them; and "the mère fact that the disparlty between the through 
and the local rates was considérable did not of itself warrant the court in 
flnding that such disparity constituted an undue discrimination." 162 U. S. 
197, 219, 239, 16 Sup. Ct. 666, 675, 683. 

The interstate commerce commission found in the Spokane Preight Rate 
Case that thèse low terminal rates afford a margin of profit over the 
actual cost of moving the trafflc (which Is the inside limit of a lawful rate), 
but would be ruinous to the company If applied even to intermediate sta- 
tions (5 Interst. Commerce Com. R. 500) ; and in another case the commission 
found that a railroad ought not to neglect any trafflc of a kind that would 
increase its receipts more ttian its expenses, etc. In re Louisville & N. R. Co., 
1 Interst. Commerce Com. R. 79. Soulless (so called) corporations are not 
generally accused or even suspected of charging less than they ought to 
charge for any service. It is the Interest of the carrier to get ail he can 
from terminal or other business. "It must be stated, too, that questions ef 
this kind must be treated broadly and praetically. The carrier's business 
is one which involves so many considérations, and the necessity of taking 
into aecount so many conditions, that questions of this kind do not admit of 
any rigidly theoretical rules in thelr solution. * » » [An English case is 
then cited with approval.] The conclusion is one of fact to be arrived at 
Dy looking at the matter broadly, and applying common sensé to the facts 
that are proved. • * * It is impossible to exercise a jurisdiction such as 
is conferred by this section by any pracess or mère mathematical or arith- 
metical ealculation. Where you hâve a variety of clrcumstances difCering in 
the two cases, you cannot say that such a différence of circumstances repre- 
sents or is équivalent to such a fraction of a penny différence of charge in the 
one case as compared with the other. A much broader view must be taken, 
and it would be hopeless to seek to décide a case by any attempted eal- 
culation. [Citing another English case; and, accordlng to Interstate Com- 
merce Commission v. Baltimore & O. R. Co., 43 Fed. 37, 51, afflrmed in 145 
U. S. 263, 284, 12 Sup. Ct. 844, the interstate commerce act having adopted 
substantially some of the provisions of the English rallway trafflc acts, the 
construction given to such provisions by the English courts must be regarded 
as incorporated into the act.] The other alternative would be to raise the 
shipping [terminal] rates to the level of the local rates. Thèse shipping 
[terminal] rates are charged upon trafflc of a highly compétitive character, 
and we may take it that they are fixed at the highest point that is consistent 
with securlng a remunerative share of the trafflc. I am not introducing com- 
pétition to justify the préférences, but only as a factor in the resuit which, 
It seems to me, will inevltably foUow upon the raising of the Southampton dock 
[terminal] rates, viz. the loss of the whole shipping trafflc to the rallway. A 
sllght increase would probably hâve this efCect; any approximation to the level 
of the local rates most certainly so. * * *" Interstate Commerce Commis- 
sion r. Louisville & N. R. Co., 73 Fed. 409, 419, 421, 423, 424. See, also, In- 
terstate Commerce Commission v. Alabama Midland Ry. Co., 21 0. C. A. 
51, 74 Fed. 715, 721, afflrmlng 69 Fed. 227; Détroit, G. H. & M. Ry. Co. v. 
Interstate Commerce Commission, 21 C. C. A. 103, 74 Fed. 803, 817; Inter- 
state Commerce Commission v. Cincinnati, N. O. & T. P. Ry. Co., 50 Fed. 925, 
afflrmed in 162 U. S. 184, 16 Sup. Ct. 700. If rates were ralsed, even the 
products of the Mississippi valley would go down the river, or way East, to 
get hère by water; or our merchants would buy the same thlngs in the 
Bast, so as to get them by water. The suprême court of the United States 
does not limit the effect of compétition— as is attempted to be doue by this 
order of the interstate commerce commission— to that of carriers not subject 
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to the act to regulate commerce (see case last quoted from, 73 Fed. 409, 418, 
419, and 420, and Interstate Commerce Commission t. Baltimore & O. R. Co., 
145 U. S. 263, 284, 12 Sup. Ct. 844), but holds that ail or any klnd of compé- 
tition changes conditions and circumstanees so as to make discriminations 
and préférences, which would otherwise be unjust and unreasonable, lawful 
and proper. The courts in some of the early cases under the interstate com- 
merce act did not deem It their duty to consider the rights and interests of 
the carriers. They now construe the act so as to treat carriers, as weU as 
shippers, consignées, and everybody concerned, including the public, with 
evenhanded justice. They allow party-rate tickets (Interstate Commerce 
Commission v. Baltimore & O. R. Co., afiirmed by the suprême court, supra); 
a différence in summer and winter rates (Interstate Commerce Commission v. 
Louisville & N. E. Co., supra); and, generally speaking, whatever rates com- 
pétition or other circumstanees over which the railroads hâve no control mfly 
render necessary. 

Counsel for petltioners contends that, if the çate forced on the company 
secures the business, it must be lower than necessary to do this. This is 
certainly a non sequitur. That it secures the business shows that the com- 
pany had met the compétition which it had a right to meet,— not that It had 
more than met it, and thrown away income to which it was entitled; and 
rates that commerce did not avail itself of would be mère paper rates, and 
absolutely useless. The question whether terminal rates are allowed on ar- 
ticles not actually subject to water compétition Involves the question what 
articles are, and what are not, subject to such compétition. Counsel for 
petltioners insists that this is the only point to be determlned hère, and maln- 
tains that, because now almost ail articles corne to the coast by raU, there- 
fore they are not afCected by water compétition. Is not this substantially 
the same non sequitur already pointed out? The interstate commerce com- 
mission, in San Bernardino Board of Trade v. Atchison, T & S. F. R. Co., 4 
Interst. Commerce Com. E. 104, held that such compétition must be actual, 
not merely possible; but the commission, in a subséquent case (Eaworth v. 
Northern Pae. R. Co., 5 Interst. Commerce Com. K. 234), holds that, perhaps, 
"a clear case of compétition, not strictly speaking actual, but having a poten- 
tial existence, would be sufficient. Compétition has a potential existence 
* * * where the means of such compétition exist, and ail the conditions 
are such that it is moi-ally certain an advance in rates by a carrier wlU resuit 
in developing compétition of controlling force. If the facts make out a elear 
case of this kind, it would seem unreasonable to require the carrier to go fur- 
ther, and demonstrate by an actual advance In rates, resulting in a loss for 
the time being of the trafflc involved, that such advance will so resuit." Is 
there any necessary contradiction between actual and potential? Cannot 
compétition be both potential and actual at one and the same time, and very 
potential, too, in another sensé of the Word? The circuit court of appeals, 
in Interstate Commerce Commission v. Alabama Midland Ry. Co., 21 C. C. 
A. 58, 74 Fed. 715, 717, 723, says: "The Alabama river, open ail the year, is 
capable, if need be, of bearing to Mobile, on the sea, the burden of ail the 
goods of every class that pass to or from Montgomery. * * * When the 
rates to Montgomery were higher a few years ago than now, actual active 
water-line compétition by the river came in, and the rates were reduced to 
the level of the lowest practical paying water rates; and the volume of car- 
riage by the river is now eomparatively small, but the controlling power of 
that water Une remains in fuU force, and must ever remain in full force as 
long as the river remains navigable to its présent capacity. ♦ • * The vol- 
ume of trade to be competed for, the number of carriers actually actively 
competing for It, a constantly open river to take a large part of it whenever 
the railroad rates rise up to the mark of profitable watér carriage, seem to 
us, as they did to the circuit court, to constitute circumstanees and condi- 
tions at Montgomery substantially dissimilar from those existing at Troy, and 
to relieve the carriers from the charges preferred against them by its board 
of trade." 

The respondent having shown potential compétition, that the means of such 
compétition exist, and that that character of transportation is practicable, Is It 
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necessary for It to show the actual carrlage of the goods? A carrier cannot be 
required to make a separate rate for each separate article, or to take an article 
out of tlhe class to whieh it belongs, and put it back again, whenever, according 
to liearsay, its rivais get or lose the earriage of a small quantity of it. ïo 
attempt ttiis would introduce endless détail and confusion in tarifEs, and would 
not be practicable or feaslble; for, as similar ttiings generally come paeked to- 
gether, to enforce such a distinction, tlie carrier would be compelled to open 
and examine every box or package of goods which was offered it There lar 
certainly a practical necessity, wben the bulk of a certain class of goods is 
subject to water compétition, for putting the whole class which naturally be- 
longs together in a tariff based on water compétition. Tlie évidence, iucluding 
bills of lading, ships' manlfests, rate sheets, etc., shows that ail articles carried 
by the respondent had actuaUy been carried to the coast by water, or are 
capable of being so eai.Tied, with very few and trifling exceptions. It is more 
a question of tinning, casing, and packlng than anything else. And, since water 
carriers hâve adopted railroad tarifC classification and rates, the order of the com- 
mission allowing the respondeht to meet water rates applies as well to class as to 
commodity rates. Counsel for petitioners admits that the distinction between 
class and commodity rates is no longer tenable or useful. Speaklng of water ear- 
riage, be says: "Now, whether this earriage be done under classification or 
under commodity rates can make no différence, because, as already pointed 
out. the railroads are entitled, under the order, by the commodity rate, to meet 
water compétition. The right to do this we do not and hâve not questioned. 
it is whoUy immaterial whether the steaniship companies caiTy now by the 
class rate rather than by the commodity rate. * • * But whether the water 
compétition was greater or less, in my view of the law in this case, is quite 
Immaterial, because whatever articles the railroad is compelled to carry in com- 
pétition witJi water it may çarry at a less rate under its commodity sbeet, and 
the only materiality of that question is touching the articles as to which this 
compétition opérâtes. * * »" 

The question vVhetlier through rates from Eastern tenninals to Spokane are 
relatively reasonable, or not, is involved in, and has been already considered 
witli, the question whether terminal rates to tbe coast are lower tlian necessary. 
If terminal rates are made by compétition, and not by the respondent, of 
course respondent Is not responsible for them or for their disparity with other 
rates, and they can f orm no basis of comparison witli other rates. Are throug'h 
rates from Eastern terminais to Spokane on aU classes of goods in themselves 
reasonable? The testimony of Mr. Hannaford and Mr. Clough shows that 
thèse rates were and are made up like any other rates, by graduai Increasë 
with increaslng distance from St. Paul, and that only when they exceed the 
througli rate to Western terminais plus the local rate back to Spokane is that 
combination rate applled. According to Interstate Commerce Commission v. 
Alabama Midland Ry. Co., 69 Fed. 227, affirmed In 21 C. 0. A. 51, 74 Fed. 715, 
a combination rate Is not Tiolative of the act to regulate commerce. The only 
évidence of unreasonableness of thèse rates is the disparity between them and 
coast rates; but this argument falls before the last décision of the suprême 
court of the United States under this act, — the Import Rate Case, so of ten re- 
ferred to: A reasonable rate, according to Reagan v. Trust Oo., 154 U. S. 362, 
411, 14 Sup. et. 1047, is one which provides sufficient revenue to pay operating 
expenses (including even betterments), taxes, and a fair retum on the capital 
Invested. See, also, Southern Pac. Co. v. Board of Railroad Com'rs of Cali- 
fornia, 78 Fed. 236. If the rate to Spokane were reduced, ail the rates back to 
Eastern terminais would hâve to be proix>rtionately l'educed. 

The aggregate tons for the year ending May SI, 1896, shipped from Eastern 
terminais to Spokane, Seattle, Tacoma, and Portland, and the aggregate earn- 
Ings thereon, are shown in exhibits to Mr. Taylor's évidence, taken at St. Paul, 
as foUows: 
Destination. Tons. Earnings. 

Spokane 9,437 $26iO,087 46 

Seattle 11,831 180,908 73 

Tacoma 13,011 189,098 17 

Portland 13,184 198,225 20 
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The actual rate per ton per mile on Spokane business (which Is ïi'ga elass, 
mostly merchandise) is therefore about 1.8 cents per ton per mile, instead of 
3.43 cents, as ttie commission made It. Tlie average earning of tlie Nortiiern 
Pacific Railroad for tlie year ending June 30, 1895, was, as shown by its report, 
1.11 cents per ton per mile. Thls Includes coal, lumber, wheat, flour, and ail 
classes of freigbt, while the figure for Spokane is based on merchandise. 
Ooal, lumber, wtieat, flour, etc., do not move from Eastem terminais to Spo- 
kane. Spokane bas a lower rate per ton per mile from Eastem terminais than 
bas any intermediate station. The Northern Paciflc Kailroad bas been earning 
no dlvldenâ on its stock, and slnee 1893 no interest on the bulk of its bonded 
debt; paying only operating expenses, and a part of its interest. If relief were 
granted to tbe petltioners, the Northern PacMc Railroad, Instead of reducing 
rates to Spokane, would be forced to the alternative of raising its coast rates, 
and abandoning that business to Its competitors. This would hurt the Com- 
pany, and not help Spokane. 

Respondent's Bxhibit 14, St. Paul évidence, shows tonnage for the year end- 
ing May 31, 1896, througb Eastem terminais, as follows: 

Tons. Earnings. 

To coast 40,403 $ ()09,a74 47 

To Intermediate points 313,690 3,784,337 06 

That is, the coast business eams less than one-sixth of the ag-gregate earn- 
ings on business from and through Eastem terminais. Proof was made of the 
earnings, operating expenses, and other charges of the receivers of the North- 
ern Paciflc Eailroad for the whole period of the receivership, from August 16, 
1893, to May 31, 1896. From this statement it appears that the rates charged 
and colleeted— the receivers' net operating income applicable to what are ealled 
"fixed charges"— was always insufficient for the purpose, leaving a déficit, to 
say nothlng of any dividend for the stock of the company; and there is no 
claim made that this road was not economically operated, it being operated by 
the United States courts, the accovmts of receipts and expenses being monthly 
flled in court for the inspection of ail parties in interest. The very fact tbat 
this road, like a good many others, was in the liands of receivers, without any 
charge of bad management on Its part, goes to show that its rates could 
not be reduced. There is no suggestion in the évidence that the management 
was incompétent, nor does the évidence sustain petltioners' contention tliat it 
was swayed by any bias towards Paciflc coast terminais, or by any pre.iudice 
against Spokane. This case Is not the case made before the commission, but 
a mucti stronger case for the respondent. 

To sum up briefly, before formai findings, the évidence, as we read it, in the 
light of the authoritles, shows: (1) That respondent's rates from Eastern ter- 
minais to Western terminais are not lower than necessary, from time to tlme, 
to meet the compétition encountered at Western terminais, nor allowed on arti- 
cles not actually subject thereto. (2) That respondent's through rates from 
Eastem terminais to Spokane are both In themselves and relatively reason- 
able. This really covers the whole ground, for respondent is not charged with 
any violation of the second or of the first clause of the third i>aragraph of the 
Interstate commerce commission's order; and since class, as well as com- 
modlty, rates are afifected by compétition, the distinction and comparison be- 
tween them in this order is rendered nugatory. 

Counsel hâve requested a good many findings. We shall adopt as many of 
them as we can. We cannot aflirm many of the findings of the Interstate 
commerce commission, as requested by petltioners' counsel, because they con- 
taln facts not brought out before us. The completion of the Great Northern 
Railway, the dissolution of the Transcontinental Association, and other 
changes In the situation of the respective parties hereto, are noted in our 
findings, and both past and présent rates appear In the tarilf sheets in évi- 
dence, and need no findings. The tonnage carrled to Spokane, Seattle, Ta- 
eoma, and Portland during the year ending May 31, 1896, is shown in an- 
other part of this report, and may be considered a flndlng. Counsel for petl- 
tioners also requests us to find that there Is no water compétition upon cer- 
tain articles (naming them) that, according to the évidence, bave come to 
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this coast by rail; and that there is more or less water compétition upon 
certain other articles (naming them) that liave, according to the évidence, 
come to this coast, sometimes by rail and sometimes by water; and lie con- 
fesses that, "as to any articles iu the tariffi sheets concerning which no tes- 
timony has been offered, I eonclude that there is no water compétition," 
and asks the master to so flnd. For the reasons already given, and uuder 
the décisions of the courts cited, such findings would be untrue, being based 
on facts insufflclent if not immaterial and irrelevant, and the master is there- 
fore compelled to décline to adopt them. As the commission itself says in 
the Spoliane Freight Kate Case: "Spécial facts relating to particular ship- 
ments mlght be multipUed Indeflnitely, but their chief value would con- 
sist In fumishing Instances of océan (or rail) carriage; while général state- 
ments, though leading inore dlrectly to correct conclusions, would, doubt- 
less be subject to modifying exceptions." Whether the Northern PacUic Kail- 
road Company would flnd its account in making cheaper rates to Spokane, 
because it would thus get not only the original carriage of articles, but also 
their carriage for distribution; ànd whether the completion of the Great North- 
ern Railway has diminished the eamings of the Northern Pacific Kailroad Com- 
pany; and whether the président and manager of the Great Northern Railway 
Company, for a considération, promised the citizens of Spokane to make any 
particular rates to Spokane,— do not seem to us very material questions in this 
proceeding. 

Facts. 

(1) Since the date of the report of the Interstate commerce commission in 
the Spokane Freight Kate Case, Spokane has grown in population, trade, and 
relative importance. It has now a population of about 35,000. 

(2) The Union Pacific, Northern Pacific, and Great Northern Railway Com- 
panies make common rates to Spokane and Pacific coast terminais. (This la 
what the circuit court of appeals, in Interstate Commerce Commission v. Al- 
abama Midland Ry. Co., 21 0. G. A. 61, 74 Fed. 715, affirming 69 Ped. 227, 
calls "a matter of business necessity.") 

(3) The haul from Eastern terminais to Pacific coast terminais is some- 
thing like 400 miles longer than the haul from Eastern terminais to Spo- 
kane, and the portion of the road embraced within this 400 miles was more 
difficult and expensive to build, and is more difticult and expensive to main- 
tain and operate, mile for mile, than the road from Spokane eastward to St. 
Paul. 

(4) Regardlng this as a proceeding to enforce the order of the Interstate 
commerce commission, referred to in the pétition herein, and the findings of 
fact of the commission as prima facie correct, it appears that, since the or- 
der of the commission became operative, océan compétition to North Pacific 
coast terminais has Increased, not only in volume, but In variety of traflic. 
At the time of the hearing before the commission, such compétition was 
mainly, if not wholly, by Clipper ships from Atlantic coast points. There 
was little, if any, océan compétition by way of the Panama or Pacific Mail 
Line, which operated steamships from Atlantic coast points to the Isthmus 
of Panama, across the Isthmus by rail, and steamships to San Francisco. 
At that time, respondent, with other transcontinental rail Unes, was a mem- 
ber of the Transcontinental Association; and, by or through the association, 
the business by the Panama Line was carried on in such a way as not to be 
really compétitive with the rail Unes. The Panama Line was guarantied 
certain earnings per year for each of its ships. It was used by the transcon- 
tinental lines to carry the class of freight sought after by the clippers, and 
thus to meet clipper compétition. 

(5) The line of the Great Northern Railway Company, from St. Paul to 
Seattle and Puget Sound points, was opened for business in January, 1893. 
About this time, members of the Transcontinental Association withdrew from 
it, and it ceased to exist. The Panama Line, called in. this proceeding the 
"Ôolumbian Line," and the Sunset Route, became, after the dissolution of the 
Transcontinental Association, active competitors from Atlantic coast points 
to San Francisco and Puget Sound points. By the Sunset Route, trattlc is 
transported from Atlantic coast points to New Orléans or Galveston, and by rail 
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to San Francisco and Portland. To meet water compétition, joint tariff, ef- 
fective February 15, 1893, was adopted. The articles embraced In the commodi- 
ty list of this tariff covered the class as to which there was active compétition 
by Clipper ships, the Columbian Llne and Sunset Route, and the rates to 
Portland and Puget Sound points were justified by reason of such compétition. 
During the life of the Transcontinental Association the rates to Portland and 
Puget Sound points were kept on substantially the same basis as to San Fran- 
cisco. After the association was dissolved, the rates by the Columbian Line 
were lowered, and It commenced to carry a much higher class and greater 
varlety of trafflc. The Sunset Route made rates to meet those of the Colum- 
bian Llne. By such joint tariff of défendant, the rates were higher than the 
rates by the Columbian I.;ne and Sunset Koute to San Francisco, plus the local 
from San Francisco to North Pacifie coast points. In August, 1894, the Colum- 
bian Lhie published and put Into effect a tariff of rates according to Western 
classlflcation, and certain commodity rates from Atlantic coast points to San 
Francisco and North Pacifie coast points. Later it published a class and com- 
modity tariff to San Francisco. Thèse tariffs and that of respondent, except 
as to the commodity list, came under what is known as the "Western Classifica- 
tion." The Columbian Line soliclted and obtalned business under thèse tariffs, 
and became an active competitor of respondent, not only as to articles embraced 
in its commodity tariff, but as to those covered by the Western classification. 
To meet this compétition, actual and potential, respondent adopted and pub- 
lished joint tariff, which became effective February 22, 1896. 

(6) The Interstate commerce commission did not find as a fact that respond- 
ent's commodity rates to the North Pacific coast points, in force when its order 
became operative, were not justified by océan compétition. Petitioners hâve 
not shown that there Is not actual and effective water compétition covering sub- 
stantially ail the articles embraced in respondent's tariff, effective February 
22, 1896, and now in force. There is actual, potential, and controUing water 
compétition, affecting ail classes of traffic to North Pacific coast points em- 
braced within the commodity list and classification of resjîondent's tariff now 
in force. Sinee 1893 water compétition has inereased, not only in volume, but 
In varlety of tratflc; and sinee August, 1894, it has embraced ail articles cov- 
ered by the Western classification and by respondent's tariff now In force. 
Prier to January 1, 1893, compétition was limited to articles embraced In re- 
spondent's commodity list. 

(7) Under existing rates of the Columbian Line and Sunset Route, and under 
water compétition as it now exlsts, the effect of any materlal Increase in re- 
spondent's class and commodity rates from or througli its Eastem terminais to 
Portland and Puget Sound points would be to practically deprive It of business 
to those points, except as to perishable freight, certain classes of hlgh-prlced 
goods, and emergency shipments. * * » 

(8) Articles sold in the Mississippi Valley and Chicago are largely shipped by 
rail to North Pacific coast points, because under existing tariffs of respondent, 
in connection with rail Unes from Chicago and Mississippi points, Vhe rates are 
as low as the rates from such points to Atlantic coast points plus the water 
rates. Should présent rates from Mississippi Valley points and Chicago to 
North Pacific coast points be materially inereased, traffic from such points 
would be carried by rail to Atlantic coast points, and thence by water to North 
Pacific coast points. Under existing rates of respondent, taking into account 
emergency business and the saving of time, traffic to North Pacific coast points 
from and through Eastem terminais is, to a very great extent, carried by rail. 
Spokane merchants find it to their advantage to pay tfhe rate to liie coast plus 
the rate from the coast to Spokane, because the combined rate Is lower than 
the class rate to Spolîane. Rates to Spokane fixed by the commission as rea- 
sonable are: Class 1, .'P2.90; class 2, if2.46; class 3, ,$2.05; class 4, $1.64; 
class 5, $1.44. The combined rate is less, and as stated in respondent's exhlbit 
No. 17, under head of rates from Chicago to Spokane and Tacoma, wlth locals 
from Tacoma to Spokane, in effect May 5, 1896. The coast merchants, as a 
rule, pay car-load rates from the East to ttie coast, and the less than car-load 
rates from the coast to interior points of sale and consumption. The Spokane 
merchant purchases in car-load lots to di-stribute from Spokane. The coast 
merchant cannot deliver goods in Spokane as eheaply as the Spokane merchant, 
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because the local rate from the coast to Spokane in less than car-load lots Is 
much higher than the car-load rate. 

(9) Freight in car loads from Bastern terminais to North Pacifie coast points 
is carried principally In cars forming part of trains made up o£ cars for local 
points along its line in Minnesota, Nortli Dakota, Montana, and Washington. 
With its road and equlpraent, and in view of transpacific business, it Is neces- 
sary and it is requlred to haul its cars to Pacific coast points. In view of the 
manner in which Its trasiness is and must be conducted, it is justifled in main- 
taining its exlsting rates to the coast. Such rates yield an Income which would 
be lest if the rates were materially increased. It is better that it should earn 
what it can at exlsting rates than to haul empty cars to the coast or abandon 
the business. 

(10) Should the reepondent apply its exlsting coast rates wliere they are less 
than interior rates on business through Eastern terminais to points west of 
Bismarck, in North Dakota, on the basis of the business of the month of Novem- 
ber, 1895, its earnings would be reduced $44,026.03, and for the year $528,312.36. 
But for water compétition, rates to the coast would be higher than they now 
are, and should be higiier than the rate to Spokane. 

(11) Existing class rates to Spokane are not unreasonable, nor reiativeiy in 
excess of rates to any Intermediate point. They were made to conform to the 
order of the commission, and a réduction of class rates to Spolcane would en- 
force a réduction from Bastem terminais to ail intermediate points in sub- 
stantially the same proi>ortion. A réduction of one cent per 100 pounds, 
through Bastem terminais, to stations on the line between Fargo and Spo- 
kajie, on the basis of the business for November, 1895, would reduce respond- 
ent's eamlngs $3,375.98, and for twelve months $40,511.76. The business to 
Spokane is mostly merchandise, and of high class. The average earnings of 
respondent for the year ending June 30, 1895, were 1.11 cents per ton per 
mile. The rate per ton to Spokane on the business carried to Spokane was 
1.8 cents per ton per mile; the rate to Spokane on high-ciass merchandise per 
ton per mile being a little over 7 mills more per ton per mile than the rate 
on ail classes of traffic, of whicli the lowest Is a considérable part. The rate 
per ton per mile to Spokane is lower than the rate to any intermediate point. 
The comblned rate from Chicago to Spokane, In effect May 5, 1896, Is much 
less than a class rate to Helena, on the line of respondent; Kalispell, on the 
line of the Great Northern; Winnemucca, on the Unes of the Union and 
Southern Pacifle Companles; and The Needles, on the line of the Santa Fê,— the 
distance from Chicago to those points not varylng more than 50 miles from 
the distance to Spokane. Spokane thus has t!ie benefit of water compétition 
to coast points. A material Increase of respondent's rates to coast points 
would drive it out of the business, largely reduce its earnings, and be of no 
advantage to Siwkane. In that event Spokane would be compelled to pay the 
existing class rates, or the water rate to Pacific coast points, plus the local 
rates from such points to Spokane, Eespondent's eamlngs are not in excess 
of what it is entitled to recelve. There is nothing to show that existing rates 
to Helena, Jlissoula, Butte, or Kalispell are too higii. Whatever disadvantage 
Spofeane is under by reason of compétition with coast terminais Is the natural 
resuit of its geographicdl location. 

And, flnally, as conclusions we flnd: 

(1) That compétition by carriers subject and not subject to the Interstate 
commerce act exists at the Pacific coast terminais,— Portland, Seattle, and 
Tacoma,— of controlling force, on ail the articles contained In tlie tarife of the 
Northern Pacific Raiiroad. 

(2) Tliat no articles are carried to Western terminal points on eommodity 
rates which, if the class rates existing at Çhe time of the order of the Interstate 
commerce commission were imposed, or class rates 18 per cent, higher than 
the class rates to Spokane were imposed, would still seek i-ail rather than 
water transportation. 

(3) That the rates from Bastem terminal points to Spokane are reasonable 
!d tliemselves, and reiativeiy reasonable, on ail classes of goods. 

And (4) that no violation by the respondent of tlhe order of the Interstate 
commerce commission has been established by the petltioners. 
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The master has analyzed the pleadings, and shown in his report — 
First. That the proceeding is founded upon section 16 of the Inter- 
state commerce law, and has a spécifie ohject, viz. to enforce a dé- 
cision and order of the Interstate commission. Second. In such a 
proceeding the court has no gênerai power to adjust différences he- 
tween the litigants, or to correct abuses in the conduct of its busi- 
ness, by a railroad company; and unless a valid order has been 
made by the interstate commerce commission, and violated by the 
railroad company, no relief can be granted to the petitioners. Third. 
The interstate commerce commission is not authorized to fix rates 
either absolutely or relatively, and, where the commission has as- 
sumed to make an order fixing rates for the carriage of merchandise 
by railroads to a designated point, it is the duty of the court to dé- 
clare such order to be null and void. Fourth. The order of the in- 
terstate commerce commission in the case of the Merchants' Union 
of Spokane Falls against the Northern Pacific Railroad Company 
and the Union Pacific Bailway Company is in part a mère gênerai 
déclaration of the duty of the défendant corporations, as defined by 
the law itself, and in part prescribes the maximum rates which may 
be charged by the railroads for the carriage to Spokane of freight 
not affected at coast and terminal points by compétition of océan 
carriers. Pifth. Said order is null and void, and, as there is no valid 
or deflnite order of the interstate commerce commission which can 
be enforced by a decree of this court, the proceedings should be dis- 
missed. The master, however, considered that the court had, in ef- 
fect, ruled that the petitioners were entitled to hâve a full investi- 
gation and a décision upon the merits of the controversy, and, as 
counsel for the petitioners insisted upon going to the merits in this 
proceeding, he received the évidence, and has made a full report, 
which présents the facts and his conclusions on ail the points at 
issue. 

Although the order of the court referring the case to the master, 
and the rulings preceding it, may hâve, in effect, overruled the ob- 
jections to a hearing upon the merits, still the questions brought to 
view by the master's report were not argued or considered, nor has 
the court taken any action which can preclude it from putting an end 
to this case whenever it shall be ascertained that there is no power 
in the court to grant the petitioners redress for any supposed wrong 
set forth in their pétition. I regret exeeedingly to find, after litiga- 
tion has been carried on at large expense to the parties, that it must 
corne to nothing, by reason of limitations of jurisdiction in the court. 
I must, however, concur with the master in the conclusions above 
given, for the reasons which he has assigned, and for the further 
reason that, since his report was flled, the suprême court of the 
United States, in the case of Interstate Commerce Commission v. 
Cincinnati, N. O. & T. P. R. Co., 167 U. S. 479-511, 17 Sup. Ct. 896, 
905, has considered this subject with great délibération, and given 
an exhaustive and comprehensive décision, leaving no way open to 
avoid the conclusion aforesaid. In the opinion of the court in that 
case, Mr. Justice Brewer says: 
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Our Conclusion, then, Is that congress has not conferred upon the commission 
the législative power of prescribing rates either maximum or minimum or ati- 
solute. As it did not give the express power to the commission, it did not in- 
tend to secure the same resuit indirectly by empowering that tribunal to dé- 
termine What in référence to the past was reasonable and just, whether as 
maximum, minimum, or absolute, and then enable it to obtain from the courts 
a peremptoiy order that in the future the railroad companies should foliow the 
rates thus determined to hâve been in the past reasonable and just. 

The first part of the order which authorizes the railway compa- 
nies to make commodity rates on compétitive traffic to terminal 
points less than their rates on lilce trafQc to Spokane, but that such 
commodity rates must not be lower than necessary to meet compé- 
tition, nor be applied to articles not actually subject thereto, is a 
mère statement of what the law authorizes and prescribes, and is, 
of course, too indefinite to be the basis of a decree to enforce obé- 
dience. In so far as the order is deflnite and spécifie, it is invalid, 
because the commission was not authorized to prescribe rates. 

I am unable to find ground for assuming jurisdiction to détermine 
the important questions at issue in the fact that, when the proceed- 
ing was commenced, the Northern Pacific Eailroad was in the cus- 
tody of receivers appointed by this court. If I should disregard the 
prayer of the petitioners to hâve the décision of the interstate com- 
merce commission enforced, and treat the pétition merely as an ap- 
peal to the court to regulate the conduct of the receivers so far as 
to require them to deal with the merchants and business men of 
Spokane on just and équitable terms, my décision, whether favorable 
to the petitioners or otherwise, would not settle the controversy be- 
tween the people of Spokane and the railroads. It is a rule for the 
future which thèse petitioners are chiefly interested in having estab- 
lished; and, the railroad having been transferred to a new Com- 
pany, a décision now as to the obligations and duties of the receivers 
in the past would be profltless to them, even if given in their favor. 
It is my opinion, however, that, in every view of the case, it must be 
regarded as having been improperly commenced, and that a decree 
of dismissal is the only decree which the court can render. The re- 
ceivers were required to respond to a spécifie accusation made 
against them by the petitioners, which is that, in the opération of 
the railroad, they disregarded and violated the décision of the in- 
terstate commerce commission. The court is called upon to adjudge 
whether or not the receivers are guilty as charged, and I hold that 
in the détermination of that question the same ruies and principles 
must be applied which would be applied if the railroad were being 
operated and managed by the olficers and agents of the corporation. 
The receivers hâve the same right to question the validity of an or- 
der made by the interstate commerce commission that the corpora- 
tion would hâve, and an order which is so inherently defective that 
it cannot be enforced against the corporation which was originally 
required to obey it cannot be enforced against receivers having tem- 
porary custody and control, in place of the corporation's officers and 
agents, A decree will be entered dismissing the case. 
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COX V. BECK et al. 
(Circuit Court, D. Oregoa. September 4, 1897.) 

1. ChATTBL • MOKTQAGB — KNOWLEDGE OF PbIOB DbïKCTITE MoKTGAGBS — Es- 

TOPPBL. 

One who takes a chattel mortgage on a flock of sheep with knowledge 
of prier mortgages on a portion of them, will tie estopped from asserting 
ttie invalidity of sucli mortgages by reason of sucli uncertainty in thé de- 
scription tliat the particular slieep mortgaged cannot be identified thereby. 

2. New Mchtoage in Lieu op Old — Intebvbning Incumbi!Ancks. 

Wliere the notes secured by two cliattel mortgages were canceled, and a 
new mortgage taken on the same and additlonal property, to secure a new 
note giyen for the notes canceled and an unsecured âeiit, lield, that there 
■was not sueh a renewal of the former mortgages as would préserve the 
liens thereof agalnst intervening incumbrances. 
8. Dbposit op Pkocbeds of Mobtgagbd Pbopertt — DuTT AND LiabiijIty of 
Bank. 

A bank in which the owner of Personal property has deposited the pro- 
ceeds of the sale thereof is under no obligation to apply the money to the 
discharge of known liens held by others on such property, but may pay It 
out, in due course of business, on the checks of the owner. 

4 MOHTGAGB DP ShEBP AND InCBBASB — PuRCHASB OP InCREASE PEOM MOET- 
GAGOR. 

Where sheep and their increase .are mortgaged, the" young lambs and 
fleece at the time the mortgagee takes iwssession for foreclosure are neces- 
sarily Included in the mortgage, but the purchasers of sueh as hâve been 
previously separated and soid by the mortgagor in possession take without 
référence to the mortgage. 
6. Mortgage on Sheep and Theib Wool^Expense op Marketing Wool. 

A mortgage lien on sheep and their wool is subject to the necessary ex- 
pense of shearing, storlng, and marketing the wool. 
6. Illégal Intbrest Paid to National Bank — Rbmbdt to Rbcovee Pen- 
alty. 

Where more than the légal rate of interest has been paid to a national 
bank, the remedy is a pénal suit to recover twice the amount paid, and 
such payment is not available as a défense in an équitable proceeding to col- 
leet ttie debt on which it was paid. 

This was a suit in equity by Eichard T. Cox, as receiver of the First 
National Bank of Arlington, against George H. Beck and Joseph T. 
Beck, partners as Beck Bros., and the National Bank of Heppner, Or. 

Wirt Minor, for complainant. 

John J. Balleray and J. H. Ealey, for défendants. 

BELLINGER, District Judge. On the 24th day of July, 1894, the 
First National Bank of Arlington became insolvent, and was so ad- 
judged by the comptroUer of the treasury; and on the 2d day of Au- 
gust f ollowing the complainant was, by the order of the comptroller, 
appointed receiver of such bank. On November 20, 1894, the de- 
fendants Beck Bros, executed a chattel mortgage to the complainant, 
to secure certain promissory notes theretofore made by them to the 
Arlington Bank, upon 7,450 head of stock sheep, being ail the sheep 
owned by them, "together with the increase theref rom to be born dur- 
ing the season of 1895." The amount secured by this mortgage is 
$8,903.17. Prior to this, and on August 11, 1894, Beck Bros, exe- 
cuted a chattel mortgage in favor of Frank McFarland, to secure three 
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seTeral notes of that date for an aggregate amount of $2,513.55. The 
property mortgaged is described as follows: 

"Our band of sheep branded B, consisting of about 2,300 head, there belng 
about 1,800 from one to five years old, and 500 lambs; ail the wool on the 
above-described sheep; ail Increase of tiie above-described sheep." . 

On the same day — August 11, 1894 — Beck Bros, executed a chattel 
mortgage in favor of the défendant the National Bank of Heppner, to 
secure two promissory notes of that date for the aggregate amount of 
|1,000. The property mortgaged is described as follows : 

"Ail of our lambs of a certain band of sheep branded B consisting of about 
eleven hundred (1,100) head; ail wool of above-described lambs, and ail in- 
crease of above lambs; two hundred and flfty (250) head graded bucks nmning 
on our ranges; ail wool of above-described buclss." 

On November 14, 1894, Beck Bros., to secure their note for |1,500, 
executed to the National Bank of Heppner their chattel mortgage on 
2,000 sheep, described as follows, to wit: 

"2,000 stock sheep, consisting of ewes & lambs and wethers, branded, por- 
tion of them, B, and portion branded B. Bar marks: Ewes, smooth crop ofC 
left ear & 2 slits in right ear; wethers, smooth crop off of right ear & 2 slits in 
left ear,— together wlth wool & Increase during continuance of Mtg." 

On June 27, 1.893, Beck Bros, executed a chattel mortgage to the 
Heppner National Bank for $3,570.53. This mortgage was intended 
as a substitute for the last two above mortgages, — that of August 
llth for f 1,000, and that of November 14th for f 1,500,— and was to 
secure the further sum of $850 and interest due from Beck Bros., for 
which the bank had no security. The property covered by this mort- 
gage is described as follows: 

"Three bands of sheep, consisting of about 6,000 head, ail âges and sexes, 
together with the wool & Increase. Ear marks: Ewes, smooth crop off of left 
and two splits In right ear; wethers marked smooth crop off right ear & two 
spllts in left ear; branded on back each sheep with one of following brands: 
B, B, B, J, X. Also ail our hay In stacks and bams or growing on our lands in 
Grant Co., Ogn., consistlâg of about 500 tons." 

On March 30, 1895, Beck Bros, entered into a contract in the nature 
of a chattel mortgage with H. C. Judd & Koot, in the name of the Mor- 
row County Land & Trust Company, for advances of money for clip- 
ping, packing, handling, transporting, storing, and selling on commis- 
sion the wool clip of 1895. The advances provided for were $1,875 
down and a further sum within four months from date, not exceeding 
$500. The property mortgaged by this instrument consisted of "ail 
the fleece grown and now growing on 7,500 sheep marked B. On Oc- 
tober 17, 1895, a mortgage contract substantially like the above was 
made by Beck Bros, directly with H. C. Judd & Eoot for advances al- 
ready made to the amount of $2,500, and for a future advance, within 
seven months, of an additional |1,000, for expenses for the wool clip 
of 1896. For thèse advances a lien is provided for upon "ail the fleece 
grown and now growing on ten thousand sheep, consisting of ail the 
sheep" then owned by the mortgagors. On March 7, 1896, Beck Bros, 
executed a chattel mortgage to the Heppner Bank for $1,000 on "ail" 
of their sheep, consisting of about 10,000 head, etc. About July 1, 
1893, Beck Bros.' wool clip was sold by the eashier of the Heppner 
Bank, under instructions from Beck Bros., for $4,768.26. The money 
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was paid to thé cashier, and was by him deposited in the bank to the 
crédit of Beck Bros., by whom it was paid out on checks as follows: 
To the Morrow County Land & Trust Company, $500.25; to H. C. 
Judd & Eoot, 12,195; to National Bank of Heppner, |1,164.52; to sun- 
dry parties, $908.49,— 14,768.26. There is in the hands of the re- 
ceiver, being proceeds of sale of old sheep, the sum of |8,135, and the 
further sum, derived from the wool and increase of 1896, of |6,602.65. 

The question is, how ought thèse several funds to be distributed be- 
tween the parties? The complainant contends that the mortgage to 
McFarland and the three mortgages to the National Bank of Heppner 
are Toid for uncertainty in the description of the property mortgaged. 
But Mr. Cox, the complainant, admits that he was inf ormed by one of 
the Beck Bros., at the time he took his mortgage, in November, 1894, 
that Beck Bros, had previously given mortgages as follows: To Mc- 
Farland, on 2,300 head of sheep, as he believes, for $2,500; to the Na- 
tional Bank of Heppner, on 1,200 head, for $1,000 ; and to the same 
bank, on 2,000 head, for $1,500. He knew that thèse sheep were in- 
cluded in the number upon which his mortgage was taken. Having 
taken his mortgage with that knowledge, he is precluded in equity 
from objecting that the particular sheep cannot be identifled. As to 
him, there is no necessity for such identification. His mortgage 
upon the whole necessarily included the portions of thèse chattels 
covered by the prior mortgages, and this is the only question of 
identity with which the complainant is concerned. 

It is contended by complainant that the two mortgages to the Hepp- 
ner Bank— that of August 11, 1894, for $1,000, and that of November 
14, 1894, for $1,500 — were discharged by the agreement of the parties 
of June 27, 1895, and by the exécution of the new mortgage of that 
date. The new mortgage was intended as a substitute for the two 
existing mortgages, and to secure the additional sum of $850, for 
which there was no security, The two prior mortgages secure three 
notes; one for $328.46, one for $671.54, and one for $1,500. Upon 
the exécution of the new mortgage, thèse three notes were marked 
"Paid" by the cashier of the bank, and given to Beck Bros. The 
mortgages were not formally canceled. Subsequently, thèse notes 
were returned to the Heppner Bank, and the bank now contends that, 
if the substituted mortgage of June 27, 1895, does not préserve the 
lien of the original mortgages, it is entitled to treat the original mort- 
gages as subsisting liens on the chattels mortgaged therein. But a 
party cannot play fast and loose in this way. The cancellation and 
surrender of the three notes secured by the two prior mortgages, as 
between the parties, discharged such mortgages. The cancellation of 
a debt necessarily cancels the liens by which the debt is secured. If 
the new mortgage had been upon the same chattels described in the 
prior mortgages, I should be inclined to give to it the effect of con- 
tinuing the liens of the canceled mortgages. But the property cov- 
ered by thèse two mortgages cannot be identifled as the same de- 
scribed in the third mortgage. While it is probable that some of the 
sheep and wool described in the two original mortgages are included 
in the substituted mortgage, yet there is no means of knowing how 
much of such property is covered by the last mortgage. The propertj 
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covered by the mortgage of August llth is described as "our band of 
sheep branded B, consisting of about 2,300 head, and wool and in- 
crease; 1,800 being sheep from one to flve years old, and 500 lambs." 
The mortgage of November 14th is upon 2,000 stock sheep, consisting 
of ewes, lambs, and wethers, branded, portion of them, B, and portion 
B; together with wool and increase. The substituted mortgage is 
upon "three bands of sheep, consisting of about 6,000 head, of ail âges 
and sexes, together with the wool and increase." In this and the 
preceding mortgage there is the same particular description of the 
earmarks of the sheep mortgaged. But, while the brand of the sheep 
in the mortgage of August llth is B, and thàt of the sheep in the mort- 
gage of November 14th is B and B, the brands of the sheep in the 
last mortgage are B, B, B, J, and X. So that, while the number of 
sheep in the last mortgage is much larger than that in both of the 
original mortgages, it includes flve brands, while the former only in- 
clude two brands. If_we assume that ail the sheep in the last mort- 
gage branded B and B are included in the two original mortgages, 
still the number of thèse sheep cannot be known nor guessed. Nor 
can it be known whether the sheep described in the mortgage of Au- 
gust llth are included in those described in the mortgage of November 
lith. If they are so included, and if ail thèse are included in the sub- 
stituted mortgage, the lutter still covers nearly three times the num- 
ber of sheep covered by the original mortgages. The proceeds of the 
sale of this large number of sheep cannot be applied upon a mortgage 
subséquent to complainant's, upon any theory of a lien under prior 
mortgages upon a little more than one-third such property. 

It is claimed for the new mortgage that it was merely intended 
to renew the existing mortgages. But there was no necessity for 
such renewal. As to complainant, who was charged with notice, 
and as to ail others, the new mortgage could only operate to create 
a lien, not to continue one. Notwithstanding the statements in the 
testimony of Bishop, cashier of the Heppner Bank, to the effect that 
he merely intended to renew the prior mortgages in taking the mort- 
gage of June 27, 1895, I hâve no doubt that the new mortgage was 
intended to add to the security of the prior mortgages, as well as 
to secure a new debt. The acts of the parties at the time are more 
convincing than their testimony, after the event, as to their inten- 
tions in what was done. If it was practicable to identify, in the 
proceeds to be distributed, the property embraced in the two prior 
mortgages to the Heppner Bank, yet the conduct of its représenta- 
tive, in canceling the debt secured by thèse mortgages, in order that 
a new mortgage, including a large addition of property, and securing 
a new or unsecured debt, could be taken, should deprive the bank 
of the beneflt of the liens by which the canceled notes were secured. 
The bank must abide by the élection it has made to merge the old 
debt in a new one, with a new and larger security. The rule by 
which a party who cancels a mortgage, and takes in lieu thereof a 
new mortgage upon the same property, to secure the same debt, may 
hâve the lien of the flrst mortgage restored as against intervening 
incumbrancers, does not apply in a case where the old debt has been 
canceled, and merged, with other debts, into a new debtj secured by 
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a mortgage upon property of which at most only a part was included 
in the old mortgage. 

The wool clip of the Beck sheép of 1895 was sold by Bishop, cash- 
ier of the Heppner Bank, for $4,768.26, and the money was deposited 
by the cashier in the bank to the crédit ôf Beck Bros. This money was 
af terwards disbursed by Beck Bros, as f ollows : Paid to Morrow Coun- 
ty Land & Trust Company, $500.25; paid to H. C. Judd & Root, 
|2,195; paid to Heppner National Bank, f 1,164.52; paid to sundry per- 
sons on Beck Bros.' checks, $908.49,— total, $4,768.26. Complainant 
contends that this money in Bishop's hands was subject to the dis- 
posai of the bank, and should bave been applied upon the debts of 
the bank against Beck Bros., and upon the debt of McFarland, of 
which the bank had notice. So far as the two mortgages held by 
the bank are concerned, this question is rendered immaterial upon 
the conclusion already reached, by which thèse mortgages are post- 
poned to that of complainant. As to the McFarland mortgage, the 
duty did not devolve upon the bank to apply the proceeds of the wool 
clip in question in discharge of it. The bank did not own this mort- 
gage at the time, and could not assume to pay it, nor otherwise look 
eut for the rights of those having an interest in the fund. It might 
hâve applied this money upon a debt of its own due at the time, but 
it was not warranted in interfering, on its own motion, between Beck 
Bros, and their creditors, in matters in which it was not concerned. 
And 80 of the payment to Judd & Eoot, and of other payments made 
on the checks of Beck Bros. The receipt of this money by the Hepp- 
ner Bank, and its payment upon the orders and checks of Beck Bros., 
was in the due course of business. So far as thèse payments are con- 
cerned, the Heppner Bank, having, in the view I hâve taken, no lien 
prior to complainant, was under no obligation to apply the money 
deposited in discharge of liens on the property sold. The obliga- 
tion of a creditor having a flrst lien upon a fund towards other cred- 
itors interested in such fund does not exist in a case like this. The 
Bank of Heppner was not called upon to apply the money on deposit 
to the payment of complainant's mortgage, nor, as we hâve seen, to 
the mortgage of McFarland. Furthermore, the Judd & Eoot debt 
was secured by a spécifie lien upon the wool clip of 1895, and this 
clip was not wlthin complainant's mortgage. Beck Bros, retained 
the title and right of possession of the mortgaged sheep. The in- 
crease of such property at the time the mortgagee takes possession 
for the purpose of foreclosure is necessarily covered by the mort- 
gage, but this mie is limited to cases where it is impracticable or 
unnatural to separate the increase from the original stock. Lambs, 
as such, go with the ewes; but when they are grown they are not 
within the mortgage of the flock, unless they are made so by the ex- 
press terms of the instrument. More especially is this so where 
they hâve been separated and sold. So, of the fleece', the mortgagee 
cannot be expected to shear the mortgaged sheep for another's ben- 
eflt; but when the fleece is shorn, and sold by the mortgagor in pos- 
session, the purchaser takes without référence to the mortgage. The 
complainant, therefore, has no claim upon the proceeds of the wool 
clip of 1895. A part of the Judd & Root debt was for money paid 
83 F.— 18 
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upon tke McFarland niGrtgage, and a part of it was for money used 
in defraying the expense of shearing the sheep and in storing and 
marketing the wool clip. {The payaient to the Morrow County Land 
& Trust Company was for hauling the wool. Any lien upon the wool 
was subject to thèse necessary charges. 

As to the wool and increase of 1896, the complainant's lien is prior 
to ail others e?;cepting that of the McFarland mortgage. Com- 
plainant had begun his suit of foreclosure, and the sheep were in the 
possession of the recelver, when the lambs for that year were bom 
and the sheep were shom. The rights of the mortgagee are deter- 
mined, as to this question, with référence to the time when the mort- 
gaged chattels are taken under foreclosure proceedings. If at that 
time the lambs are not born, or, being so, it is necessary for their 
nurture to permit them to follow the ewes, they must be considered, 
like the unshorn fleece, as included in the mortgage, since a sépara- 
tion is not practicable. 

The défendants contend that complainant bas received upon his 
mortgage a higher rate of interest than that allowed by law, and that, 
under section 5198 of the Eevised Statutes of the United States, the 
complainant has forfeited ail right to interest on his debt. The stat- 
ute in question provides as follows: 

"And the knowingly taking, receiving, reservlng, or charglng a rate of Inter- 
est greater than aforesaid shall be held and adjudged to be a forfeiture of the 
entire interest ■whieh the note, bill, or other évidence of debt carries with it. 
or which lias been agreed to be paid thereon; and in case a greater rate of 
interest has been paid, the peraon or persons paying the same, or their légal 
représentatives, may recover baek, in any action of debt, twice the amount of 
interest thus paid, from tîhe association taking or receiving the same: provided, 
that such action is commenced within two years from the time the usurious 
transaction oocurred." 

This statute was construed, in Bamet v. Bank, 98 TJ. S. 555, to 
define two catégories, with their conséquences, as follows: (1) Where 
illégal interest has been knowingly stipulated for, but not paid, there 
only the sum lent without interest can be recovered. (2) Where 
such illégal interest has been paid, then twice the amount so paid 
can be recovered in a pénal action of debt or suit in the nature of 
such action, brought by the persons paying the same, or th.eir légal 
représentatives. In this case it was held that the remedy given by 
the statute is a pénal suit, and that the party aggrieved, or his légal 
représentatives, must resort to that remedy; that he can hâve no 
redress in any other form of procédure. Under such a rule, the 
fact, if it is a fact, that the complainant received a higher rate of 
interest than that provided for by law, can only be available in 
the manner indicated. The pénal character of the statute requires 
that the fact be clearly made out in a proceeding instltuted for that 
purpose, where the party accused of violation of the statute can hâve 
a trial of that question by jury. In this proceeding such a défense 
is not available, and, if the law was otherwise, still the testimony 
in this case is inconclusive and unsatisfactory. It is attempted to 
be shown, as a matter of inference from certain checks or mémoran- 
dums signed by Beck Bros., that unlawful interest was paid. Nei- 
ther Beck Bros, themselves nor their légal représentatives make 
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complaint, and Beck Bros, are not witnesses to any fact tending to 
establish such a charge. 

It foUows that the fund to be distributed should be applied, after 
payment of costs and expansés of suit, as follows: (1) To pay the 
McFarland mortgage of August 11, 1894; (2) to pay complainant's 
mortgage; (3) to pay mortgage of Bank of Heppner of June 27, 
1895. 



KIRWAN et al. v. MURPHÏ et aL 
(Carcuit Court of Appeals, Eiglith Circuit September 27, 1897.) 

No. 936. 

1. SuBVBT OF Public Lands— Mbandbr Linb dp Lake— Boundabt Linb dp 

Abdttisg Lands. 

Where a govemment survey lays down a meander line next to a lake, 
and the plat retumed to the gênerai land office, and ref erred to in the pat- 
ents for identification of the lands granted, exhibits the granted tracts 
as bordering upon the lake, the waters of such lalie, and not the meander 
line, is the fixed boundary of the lands conveyed. 

2. RlPARIAN OWNEIISHIP— NONNAVIGABLE LaKES— MiNNESOTA LAW. 

The law of Minnesota in regard to the rights of riparian owners Is the com- 
mon law, and the rule applied by the eommon law to nonnavigable streanis 
Is applicable as well to nonnavigable lakes. 

8. Equitt Jubisdiction— Rbmbdy at Law— Resubvey dp Patented Lands— 
Enjoining Govebnmbnt Ofpicials. 

Where a blU seeks to enjoin a resurvey, by govemment officiais, of pat- 
ented lands bordering on a lake, and it appears that it will resuit in the 
necessary destruction of mucih valuable timber, cast a cloud upon the title 
to lands for whieh the govemment has already issued its patents, and In- 
volve the owner In a multiplicity of suits to défend and maintain his title, 
hls remedy at law Is inadéquate, and equity will interfère to prevent the 
threatened trespass. 

4 Patbntbd Lands— Contbol and Remedy of Government. 

When the govemment has parted with its title to public lands by Issulng 
tts patent therefor, it has no right or authority to further control over 
them. If fraud, wrong, or error has been committed, the govemment, like 
any other grantor, must resort to the court for redress. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Minnesota. 

This was a bill in equity by Simon J. Murphy, George O. Kobinson, 
Elisha H. Flinn, and Temple E. Dorr to enjoin P. H. Kirwan, as Unit- 
ed States surveyor gênerai for the district of Minnesota, and Thomas 
H. Croswell, from making a resurvey of certain lands. The circuit 
court mad'e an order for a temporary injunction, and the défendants 
hâve appealed therefrom. 

John R. Van Derlip (Edward C. Stringer was with him on the 
brief) for appellants. 

M. H. Stanford, for appellees. 

Before SANBORN and THAYER, Circuit Judges, and RINER, 
District Judge. 

RINEB, District Judge. This was a bill in equity flled by Simon J. 
Murphy and others, the appellees, for an injunction restraining and 
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enjoining P. H. Kirwan and Thomas H. Croswell, the appellants, from 
making a survey of certain lands surrounding Cedar Island Lake, in 
township 57 N., of range 17 W. of the fourth Principal Meridian, in St. 
Louis county, Minnesota, the survey of the lands having been ordered 
by the land department of the United States. The défendant Kirwan 
is the United States surveyor gênerai for Miûnesota, and the défend- 
ant Croswell is a deputy surveyor, with whom a contract has been 
made by order of the conunissioner of the gênerai land office to make 
the survey. At the time the bill was filed, the circuit court directed 
that an order to show cause be served upon the défendants, and issued 
a temporary restraining order, restraining the défendants from enter- 
ing into or perfecting a contract for the survey until the f urther order 
of the court. Subsequently, a motion to discharge the order to show 
cause was made by the défendants and was overruled. Thereupon 
the défendants filed their joint and several answer, supported by affl- 
davit, and the cause came on for hearing upon the order to show cause 
why a temporary injunction should not issue. The court directed a 
temporary injunction to issue, and it is from this order that the ap- 
pellants appealed. 

The record discloses substantially the following facts: The town- 
ship was surveyed by the United States government in 1876, and the 
plat made pursuant to the survey was approved by the government 
as the officiai plat of the township on June 11, 1879. AU of the lands 
in the township were, according to the government plat, disposed of 
and patented by the government to divers persons between Decem- 
ber, 1879, and March, 1884, the following lands being owned by the 
appellees: 

"Commeneing at the southwest corner of lot four (4) of the northwest quar- 
ter (N. W. %) of section one (1), and running thence north, on the section Une 
between said section one (1) and two (2), and to tlie northwest corner of said sec- 
tion one (1); thence west, on the north line of said township, to a point where 
said town line first meets the shore of Cedar Lalîe; thence turnlng south, 
and following the shore of said laine, to a point where the south line of said lot 
four (4) in said section one (1), extending westerly into said section two (2), 
first meets the water of said laiie; thence easterly, on said last-mentioned line, 
to the place of beginning,— the same being lots one (1), two (2), and three (3) 
of said section two (2), according to the government plat thereof ; also com- 
meneing on the west shore of said lalie at a point in said section three (3) 
where the west shore of said lake crosses said north town line; thence foUowing 
said town Une to the northeast corner of lot two (2) of section four (4); thence 
running southerly, on the east line of said lot two (2) in said section four (4), 
to the southeast corner thereof; thence westerly, along the south boundary 
line of said lot two (2), to the southwest corner thereof; thence southerly, 
and to the center of said section four (4); thence southeasterly, oh a straight 
Une from the center of said section, to the southeast corner thereof, until it 
intersects the westerly shore of said lalse on said section four (4) ; thence in a 
northerly direction, along the shore of said lake, to the place of beginning,— 
the same being lots one (1) and two (2) of section three (3), lot one (1) of 
section four (4), and a portion of lots six (6), seven (7), and the whole of lot 
eight (8) in said section four (4) ; also commeneing at a point In the section line 
between sections four (4) and nine (9), at a point where the westerly shore of 
said lake crosses said line; thence westerly, on said section line, and to the 
northwest corner of said section nine (9); thence south, on the west line oï 
said section nine (9), to the southwest corner of the northwest quarter (N. W. 
W of the southwest quarter (S. W. %) of said section nine (9); thence fol- 
lowing the south line of said last-described line, and the extension thereof, 
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until It Intersects the center Une running north and south through section ten 
(10); thence north to the center of sald section ten (10); thence easterly, 
on the center line of said section ten (10), to the northwest corner of the 
Southwest quarter of section eleven (11); thence south, on the west line 
of section eleven (11), to the southwest corner of the northwest quarter (N. 
W. %) of the southwest quarter (S. W. Va of said section eleven (11); 
thence east to the southeast corner of the northwest quarter (N. W. 1-4) 
of the southwest quarter (S. W. 14) of said section eleven (11); thence north 
until it intersects the southerly meander Ime of said lake; thence turnlng at 
riglit angles to sald meander Une, and run to the shore» of said lalie; thence 
westerly, and following the shores of said lake, to the place of beginning." 

The government plat is erroneous in many instances, errors being 
gênerai throughout the entire township. In the northern portion of 
the township, Cedar Island Lake is much smaller than shown on the 
officiai plat, thus making the fractional lots -owned by the appellees, 
lying about and bordering on the lake, much larger than they appear 
on the plat. The order for a resurvey covers but a small portion of 
the township, being only for the fractional lots bordering on Cedar 
Island Lake in sections 2, 3, 4, 9, 10, and 11. It is not insisted that 
the appellees or any of their grantors had knowledge of any fraud 
in connection with the original survey from which the government 
plat was made. The lands in controversy in this case are described 
in the patents as fractional lots according to the officiai plat of the 
survey. In 1893, certain parties having settled on portions of thèse 
fractional lots, application was made by them to the commissioner of 
the gênerai land ofQce for a survey thereof, and denied. An appeal 
was taken from the décision of the commissioner of the gênerai land 
office to the secretary of the interior, and upon a hearing an order 
was made by the secretary of the interior directing a survey of the 
portions of the fractional lots lying between the actual waters of 
Cedar Island Lake and the meander line as shown on the plat. The 
greater portion of the land is covèred by valuable piae timber, and 
it is insisted by the appellees that a new survey would necessitate 
cutting a clear transit line through the heavy timber ; that the timber 
would thereby be destroyed; that they would suffer great and irrépar- 
able injury, and that a cloud would be câst upon their title. 

The government survey made in 1876, upon which the patents were 
issued, laid down a meander line next to the lake, and the plat of 
the survey returned to the gênerai land office, and referred to in 
the patents for identification of the lands granted, exhibited the grant- 
ed tracts as actually bordering upon the lake. The patents do not 
contain ail of the particulars of the survey, but the grant of the 
lands is recited to be according to the officiai plat of the survey re- 
turned to the gênerai land office by the surveyor gênerai, thereby 
adopting the plat as a part of the instrument. Meander Unes are run 
along or near the margin of nonnavigable streams and inland lakes 
for the purpose of ascertaining the exact quantity of the upland to be 
charged for when the land is sold by the government, and not for the 
purpose of limiting the title of the grantee to such meander Unes. 
The meander Unes are intended for the purpose of bounding and abut- 
ting lands granted upon the waters whose margins are thus mean- 
dered, and the waters themselves, not the meander Une, constitute 



278 83 FEDERAL REPORTER. 

the real boundary. "Meander Unes," said Mr. Justice Clifford in the 
case of Raiiroad Oo. v. Schurmeir, 7 Wall. 272, 286, "are run in sur- 
veying fractional portions of tke public lands bordering upon navi- 
gable riyers, not as boundaries of tbe tract, but for the purpose of de- 
fining the sinuosities of the banks of the stream, and as the means of 
ascertaining the quantity of the land in the fraction subject to sale, and 
which is to be paid for by the purchaser. In preparing the officiai 
plat from the field-notes, the meander line is represented as the bor- 
der line of the stream, and shows to a démonstration that the water 
course, and not the meander line as actually run on the land, is the 
boundary." 

We think it is well settled that, in ail of the states where the com- 
mon-law rule is in force, the title of the purchaser from the gênerai 
government of lands bordering on nonnavigable waters within the 
State extends to the waters meander ed, although the meander line of 
the survey be found to be not coïncident with the shore, and, in a case 
where the surveyed meander Une fails to conform to the shore of the 
waters meandered, that the fixed boundary or monument is to prevail, 
and the surveyed line must be disregarded. And, while the price of ■ 
the land sold by the government is computed upon the assumption 
that the meander line and the boundary line (that is to say, the shore) 
are identical, that does not affect the extent of the grant made by 
the patent, as the stream or other body of water, and not the meander 
Une, must be held to be the fixed boundary of the land conveyed. 
The rule at common law was that a grant of land bounded by a stream 
of water, if the stream was a navigable stream, passed the title to the 
land to high- water mark. If the stream was not navigable, the rights 
of the riparian owner extended to the center thread of the current. 
The question whether the common-law rule is in force in the state 
of Minnesota, and, if so, whether it applies to inland lakes not navi- 
gable as well as to nonnavigable streams, is a question to be deter- 
mined by the local law of the state. Hardin v. Jordan. 140 U. S. 
371, 11 Sup. et. 808, 838. 

In the tase of Lamprey v. State, 52 Minn. 181, 53 N. W. 1139, it 
is held that the same rules govern the rights of riparian owners on 
lakes or other still waters as govern the rights of riparian owners on 
streams. Mr. Justice Mitchell, in the course of the opinion in that 
case (at page 197, 52 Minn., and page 1142, 53 N. W.), said : 

"The incalculable miscMefs that would foUow if the riparian owner is Uable 
to be eut off from aecess to the water, and another owner sandwiched in be- 
tween him and it, whenever the water line had been changed by accretions 
or relictions, are self-evident, and hâve been frequently animadverted on by 
the courts. Thèse considérations certainly apply to riparian ownerslilp on 
laljes as well as on streams. * * * The owners of lands bordering on them 
bave often bought with référence to aecess to the water, which usually coq- 
stitutes an important élément in the value and desirability of the land. If the 
raie contended for by tlie appellants is to prevail, it would simply open the 
door for prowling specnlators to step in and acquire title from the state to 
any relictions produced in the course of time by the recession of tlie water, 
and thus deprive the owner of the original shore estate of ail riparian rights, 
including that of aecess to the water. The endless litigation over the location 
of the original water lines, and the grievous practical injustice to the o\^'ner 
of the original riparian estate, that would follow, would of themselves be a 
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sufflcient reason for refuslng to adopt any such doctrine. That the state woulcl 
never dérive any considérable pecruniary benefit— certainly none that would at ail 
compensate for the attendant evils— we may, in the light of expérience, safely as- 
sume. Our conclusion, therefore, Is that upon both principle and authorlty, as 
well as considérations of public policy, the common law is that ûie same rules as 
to riparlan rights which apply to streams apply also to lalses or other bodies 
of still water." 

See, also, Schurmeier v. Railway Co., 10 Minn. 82 (Gil. 59); Everson 
V. City of Waseca, 44 Minn. 247, 4& N. W. 405; Lamprey v. Mead, 54 
Minn. 290, 55 N. W. 1132. 

It is contended by the appellants in this case that the land between 
the meander line as shown on the plat and the actual waters of the lake 
is not accretion or reliction, and, therefore, that the authorities above 
cited hâve no application, and that the title to the land did not pass 
by patent; that it is not a question of riparian rights, since the lake 
was the same at the time of the survey as it is now. We think this 
can make no différence, as the plat of survey returned to the gênerai 
and local land offices, and referred to in the patent for identiflcation 
of the land, exhibited the granted tracts as actually bordering upon 
the lake. Thèse cases, we think, clearly show that the law of Min- 
nesota in regard to the rights of a riparian owner is the common law, 
and that the rule applied at common law to nonnavigable streams is 
applicable as well to inland nonnavigable lakes. The fondamental 
right of riparian ownership consists in the right of access to the 
water, and it is in order to make this right available and complète 
that the doctrine is applied to cases of accretion and reliction; but 
the same principle underlying those cases, namely, the right of access 
to the water, is equally applicable to the case at bar. 

It is insisted,however,that,"if the appellants be allowed to carry out 
their instructions for a survey, the most that can be complained of is 
that a mère technical trespass will be committed,providedtheappellees 
establish their ownership of the locus by appropriate proceedings at 
law," and that equity will not therefore entertain this application, 
since the appellees, if they show themselves to be the owners of the 
premises, and if they suffer any damage, can hâve adéquate relief at 
law. It is undoubtedly the well-settled rule that where the estate or 
interest of a party is légal in its nature, and full and complète justice 
can be doue thereby, he will be left to his légal remedy ; but thé rem- 
edy at law must be adéquate, and afford full and complète protection, 
and the relief aflorded must be virtually as efficient as that given by a 
court of equity. If the remedy at law is inadéquate for this purpose, 
thën equity will interfère. 

The bill in this case allèges, and it is supported by affidavit, that, if 
the appellants are allowed to proceed with this survey, it wiU necessa- 
rily resuit in the destruction of mueh valuable timber, and that it will 
be a cloud upon plaintiffs' title, and involve them in a multiplicity of 
suits to establish their right to the land in controversy. WTiile an in- 
junction will not ordinarily be granted to restrain a mère trespass, yet 
where it is made to appear from the record that the trespass com- 
_ plained of may resuit in great damage to the estate, or where the mis- 
chief is remediless at law, a court of equity will interfère by injunc- 
tion to prevent an injury for which an action at law will not give 
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complète rèdress. The very purpose of tlie proposed survey by the 
ofiBcers of the government in this case is to establish the right of the 
gOYemment to the land, as public land, the title to which we think, up- 
on the facts stated in the bill, it has already parted with by issuing its 
patents therefor; and the fact that there is a controversy in relation 
to it would necessarily, from a business point of view, as every in- 
telligent pérson knows, be a serious injury to the plaintiffs' title, and 
tend to greatly depreciate its market value. No one would want to 
buy property while thus affected, nor loan money upon it as security. 
It further appears by the bill that a number of people hâve settled 
upon portions of the land described in the bill, and it is évident that 
if this survey is permitted, and the land again thrown open to set- 
tlement, as it may be, the plaintiffs, in order to maintain their title, 
would be involved in a multiplicity of suits to défend it against the 
claims of parties who had settled thereon. 

Again, it is insisted that the défendant Kirwan is the United States 
surveyor gênerai for the district of Minnesota, and that the défendant 
Gro'swell is the deputy surveyor, with whom the contract Jb.as been 
made for the work sought to be enjoined, pursuant to the practice and 
direction of the gênerai land ofiSce. Both stand for and represent the 
department of the interior. They are subordinate ofiQcers of that de- 
partment, subject to its control; and therefore the power of the court, 
so far as they are concerned, extends only to acts such as are purely 
ministeriaJ, and with regard to which nothing like judgment or dis- 
crétion in the performance of their duties is left to them as oiHcers. 
It is undoubtedly true that the officers of the several departments of 
the government cannot be controlled by injunction while acting in a 
judicial capacity in which their judgments are based upon a consid- 
ération of facts, but in this case the action of the land department 
involved a construction of law which is not subject to the same rule, 
and such ofiacers may be enjoined from the performance of an unlaw- 
ful act. Noble v. Eailroad Co., 147 U. S. 165, 13 Sup. Gt 271. 

In La Chapelle v. Bubb, 69 Fed. 482, the court said: 

"Under ordinary circumstances, this court would not grant an Injunction to 
prevent a trespass; but tlie défendant Bubb justifies hls proposed action on 
the ground that he is an offlcer of the TJnited States government, acting only in 
obédience to orders from bis supericr offlcers In the Indian department, and 
for that reason I deem It entlrely proper for this court to restrain him from 
committing a tort while assuming to act In his officiai capacity." 

We hâve already said that the government parted with its title to 
the lands in controversy when it Issued its patents therefor; and in 
Moore v. Eobbins, 96 U. S. 530, Mr. Justice Miller, speaking for the 
court, said : 

"With the title passes away ail authority or control of the executive depart- 
ment over the land and over the title which it has conveyed. It would be as 
reasonable to hold that any private owner of land who has conveyed it to an- 
other can, of his own volltion, recall, caneel, or annul the instrument which 
he has made and delivered. If fraud, mistalse, error, or wrong lias been done, 
the courts of justice présent the only remedy. Thèse courts are as open to the 
United States to use for the cancellation of the deed or reconveyance of the 
land as to individuals, and, if the government is the party Injured, this is the 
proper course." 
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And again, in the same case, referring to the power of the secretary 
of the interior after patent has been issued, at page 534, it is said: 

"He Is absolntely wlthout authority. If thls were not so, the titles derlved 
from the United States, instead of belng the safe and assured évidences of 
ownership which they are generally suppoeed to be, would be always subject 
to the fluctuating, and, in many cases, unreliable, action of the land offlce. No 
man could buy of the grantee witli safety, because he could only convey sub- 
ject to the right of the offlcers of the govemment to annul his title." 

In view of thèse considérations, we are not satisfled that an error 
was committed in awarding a temporary injunction. It cannot be 
said, we think, that the injunction was improvidently issued, and the 
order appealed from is therefore affirmed. 



ADAMS et al. v. HEiCKSCHBR. 
(Circuit Court, W. D. Missouri, C. D. November 3, 1897.) 

L Prooess— Service by Publication— Action in Personam. 

The statute of Missouri (Rev. St § 2022) providing for bringing parties 
Into court on orders of publication "In • • * ail actions at law, or in 
equlty, whldi hâve for their immédiate object the enforcement or establish- 
ment of any lawful right, claJm or demand to or agalnst any real or personal 
property wlthin the jurisdlction of the court," does not apply to a suit by 
a vendee to enforce the performance of a contract of purchase and sale of 
real property, if, instead of demanding, and ofCering to accept, such tltle 
as the défendant may hâve, he demands as conditions précèdent to a decree 
passing the title, that défendant be requlred to fumirti hlm, as agreed, wlth 
an abstract showing a perfect tàtle, and to pay hlm money damages result- 
ing from the delay in performing the contract. 

B. Bamb— FoRM OF Ordek. 

Even If the statute applied at ail to an action thus restrieted, Its require- 
ment that the order shall state briefly the "object and gênerai nature" of 
the pétition would not be satlsfied by stating that It Is "to obtain judgment 
for spedflc performance of a contract to convey" speclfled lands. 

Thomas M. Jones, for plaintiffs. 

Noble, Shields & Harrison, for défendant. 

PHILIPS, District Judge. This suit has been removed from the 
state circuit court of Phelps county, Mo., to this court, on the pétition 
of the défendant, who is a nonresident of the state. The défendant 
appeared for the purposes only of such removal, and of the motion 
hereinafter mentioned. The motion is to dismiss the pétition for the 
reasons that the court has no jurisdiction of the person of the défend- 
ant, nor has it jurisdiction of the res, within the contemplation of sec- 
tion 2022 of the Revised Statutes of Missouri, and because no service, 
as required by law, was made upon the défendant to give the court 
jnrisdiction. This case was removed to this court once before on the 
pétition of the défendant, and the motion to dismiss was therein sus- 
tained for the reasons assigned in the opinion of the court ûled therein. 
80 Fed. 742. The principal différence between that case and this 
consists in the manner of service by substituted process. In the 
former case, service was attempted to be made upon the nonresident 
défendant by delivering to him a copy of the pétition and writ by an 
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officer of the state of the defendant's résidence. As the statute in that 
respect was not observed, the service was held to be bad. The court, 
in considering the question as to whether proper service could be 
had after the removal of the case from the state court by following the 
provisions of the fédéral statute respecting the mode of service against 
nonresident défendants, discussed the character and nature of that 
suit, and reached the conclusion that the proceeding was not one in 
rem, but was, in its essence, an effort to obtain a decree or judgment 
in personam against the défendant, and therefore service on the 
défendant, as a nonresident party, by substitution, would not obtain. 
The présent suit in fact seems to hâve been instituted again in the 
same state court before the motion to dismiss in the former case was 
sustained. And the pétition in the présent case is in ail essential par- 
ticulars the same as in the former suit. An analysis of the pétition, 
and a considération of its entire allégations, enforce the conclusion 
that it is, in légal effect, nothing more than a proceeding in personam. 
Section 2022 of the Revised Statutes of Missouri provides for bringing 
parties into court on orders of publication: 

"In suits in partition, divorce, attaeliment, in suite for the forecioaure of mort- 
gages and deeds of trust, and for tlie enforcement of mecîiauics' liens, and ail 
other liens against either real or Personal property, and in ail actions at law 
or in equity, whicli hâve for tlieir immédiate object the enforcement or estal)- 
lifihment of any lawful right, cJaim or demand to or against any real or Personal 
property within the jurisdiction of the court." 

A suit for spécifie performance of a contract for the conveyance of 
real estate, where the decree of court may operate in rem, and transfer 
the title of the property from the défendant to the complainant, 
under sections 2225-2227, Eev. St. Mo., could be prosecuted upon serv- 
ice by publication. But, to give the court jurisdiction so to proceed, 
the "immédiate object" of the suit must be the enforcement of the 
right to the real estate. It must be for that, and that alone. Is 
such the object and purport of this suit? The pétition, after setting 
out the written contract between the parties, specifying the stipula- 
tions of the parties respecting the sale and purchase of certain real 
estate, which provided that the défendant should furnish to the com- 
plainants an abstract of title showing such title in the complainants, 
and for making a good and suflficient deed, with spécial warranty of 
title, allèges, as the gravamen of the complaint, that the "défendant 
has failed and refused to furnish the abstract showing perfect title 
to said body of land in défendant; that said défendant has failed and 
refused to perfect the title to the tracts of land included in said body 
of land hereinbefore described, the title to which was defective, as 
Bhown by the abstract furnished by the défendant to plaintiffs, and has 
failed and refused to make plaintiffs a deed and furnish an abstract 
as provided in the contract aforesaid." Then, after averring defend- 
ant's notification to plaintiffs that it would furnish no other abstract 
nor make any other deed than the one tendered, the pétition further 
avers that the défendant "does refuse to perfect the title to said lands, 
and to make, exécute, and deliver to plaintiffs a deed correctly describ- 
ing said body of lands, and that said défendant from thenceforth and 
DOW has and does refuse to furnish an abstract of title as provided in 
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said contract as aforesaid." The pétition then proceeds to allège that 
plaintiffs had been ready and willing to pay the sum of |10,000, as a 
first payment called for by the contract, upon defendant's compliance 
with the contract on his part, and that, on account of the rétention 
and holding of this sum of money in readiness to make said payment, 
plaintiffs bave been damaged "by the loss of the use of said money 
in the sum of $1,000." The prayer of the pétition then is for "a decree 
that défendant be directed to perfect the title to said lands, and f umish 
abstracts according to said contract hereinbefore set out, and to convey 
by good and proper spécial warranty deed said premises, and that it 
pay to plaintiffs damages in the sum of |1,000 for the loss of the use of 
the purchase money of f 10,000 from the 24th day of January, 1896," 
and for proper relief. 

As stated in the former opinion in this case, it is quite apparent 
from the whole averments and trend of the pétition that the complain- 
ants do not ask for, nor propose to take, such title as the défendant 
may hâve to the land, nor to perform the contract on their part with- 
out the défendant first complying with the contract, by presenting an 
acceptable abstract of title, and showing a perfect title in the défend- 
ant. As stated in the former opinion herein, had plaintiffs offered to 
take, without more, such title as the défendant had to the land, and 
asked for a decree compelling him to convey to plaintiffs such title, it 
would îiave been such a proceeding in rem as to give the court jurisdic- 
îion of the subject-matter by substituted service. But the relief 
sought by the pétition is neeessar-ily a proceeding in personam. A 
decree requiring the défendant to comply with its contract by furnish- 
ing the plaintiffs with the required abstract of title could only operate 
upon the person of the défendant Likewise, the judgment for |1,000 
damages asked for would be essentially a decree or judgment in per- 
sonam. And as the plaintiffs do not ask for a decree passing the 
title to the land, except upon such précèdent conditions, this court can- 
not reach that point in its decree until it bas afforded the other relief 
asked for by the plaintiffs, which relief must operate upon the person 
of the défendant. And as the court bas not jurisdiction over the per- 
son of the défendant, he being a nonresident, and not having appeared 
to the merits, how can it proceed to afford the plaintiffs the relief they 
seek? 

It is, furthermore, very questionable whether the order of pub- 
lication in this case is suiBcient to authorize the court to proceed to a 
decree under this pétition. Said section 2022 provides that the "clerk 
shall make an order directed to the non-residents or absentées, notify- 
ing them of the commencement of the suit, and stating briefly the 
object and gênerai nature of the pétition." The order of publication 
made in this case merely stated that "the gênerai nature and object of 
which [the suit] is to obtain judgment for spécifie performance of con- 
tract to convey about 13,500 acres of land known as the 'Knotwell 
Furnace Lands.' " Does this state the gênerai nature and object of 
this suit? Had the notice of publication followed the gênerai nature 
and object of the pétition, it would hâve stated that it was to compel 
the défendant to deliver to plaintiffs a complète abstract of title to the 
land, showing title in the défendant thereto, and, furthermore, to 
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obtain judgment for damages for the sum of |1,000, conséquent upon 
the failure of the défendant to comply with its contract, and then to 
compel the défendant to convey, by good and proper spécial warranty 
deed, the title shown by the abstract. In other words, had the order 
of publication complied with the statute, the nonresident défendant 
might very well hâve refrained from appearing to such action at ail, as 
no operative judgment could hâve been rendered against him on such 
notice, as it would hâve disclosed the fact that the proceeding was in 
personam, and a decree for the conveyance of the land could not hâve 
been rendered to the satisfaction of the plaintiffs, except under the 
précèdent condition of the court compelling the défendant to make a 
satisfactory abstract showing title to the premises. Any decree the 
court might render could not be broader than the gênerai nature and 
object of the suit stated in the order of publication. The motion to 
dismiss must therefore be sustained. 



STATE OP INDIANA ex rel. CITY OF MUNOIE v. LAKE ERIE & W. R. CO. 
(Circuit Court, D. Indlana. November 10, 1897.) 

1. Railroad Crossings — Duty of Rbstobation. 

The duty Imposed by the Indiana statute (2 Burns' Rev. St. 1894, § 5158, 
par. 5; Rev. St. 1881, § 3903) on a railroad company to restore any high- 
way crossed by Its road to a condition of safety and convenience for publie 
traffic is a continuing one, and Includes the duty of malntalning the crosslng 
In such manner as not to unneeessarlly impair the convenience, safety, and 
usefulness of the hlghway; and where, by reason of the growth of a city 
and the extension of the clty limits, such highway becomes one of its prin- 
cipal streets, and the crosslng thereby becomes inconvénient and dangerous, 
It Is the duty of the railroad company so to reconstruct the crosslng as to 
be safe and convenlent under the changed conditions, even though the 
crosslng was safe and suliScient when first constructed. 

2. Title OB' Complaint — Dbmurbbr. 

The title of a complalnt constltutes no part of the cause of action, and a 
defect therein cannot be reached by demurrer. 

8. Mandamus— When Isstjed. 

Mandamus will lie to require a railroad company having Its traclîs upon, 
across, or along the streets or alleys of a city to so construct and maintain 
the crossings as to render the use of the said streets and alleys and crossings 
sultable, convenient, and safe for the public. The fact that the company la 
liable to ,indictment for the obstruction, or that a penalty may be recovered 
from it, or that the city may construct a sultable erossing and recover its 
costs, is no reason why a writ of mandamus should be denied; none of thèse 
methods of procédure affording a remedy as convenient, bénéficiai, and ef- 
fective as the proceeding by mandamus. 

This suit was commenced in a state court by the city of Muncie, 
Ind., to procure a writ of mandamus against the Lake Erie & West- 
ern Eailroad Company, and was removed to this court by the de- 
fendant. 

Kollin Warner, for plaintiff. 

Miller & Elam, W. E. Hackedom, and John B. Cockrum, for de- 
fendant. 
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BAKEE, District Judge. This suit was begun in the circuit court 
of Delaware county, in tlie state of Indiana, to procure a writ of man- 
damus to compel the change and reconstruction of an overhead cross- 
ing constructed by the défendant upon one of the streets of the citj 
of Muncie, which crossing is alleged to be an unlawful and unneces- 
sary obstruction of the traveling public having occasion to use the 
Street. On the application of the défendant the case was removed 
from the state court into this court. The défendant, after such re- 
moval, moved the court to require the relator to strike out portions of 
the complaint as redundant and surplusage, and to file a complaint 
omitting such unnecessary and redundant matter. This motion was 
sustained, and in obédience to the order of the court the relator flled 
a condensed and substituted complaint, to which the défendant has 
interposed a demurrer on the ground that it does not state facts sufii- 
cient to entitle the relator to the mandatory relief asked for. 

It is flrst urged that the condensed and substituted complaint is 
entitled, as was the original, in the circuit court of Delaware county, 
Ind., when it ought to hâve been entitled in this court. Assuming, 
but not deciding, that the condensed and substituted complaint 
should hâve been entitled in this court, the objection is unavailing. 
The title constitutes no part of the statement of the cause of action, 
and a defect therein cannot be reached by demurrer. The objection 
is purely technical, and is one which might be reached by a motion 
to correct the title, or perhaps by a motion to strike the pleading 
from the files, but not by a gênerai demurrer to the complaint for 
want of facts. 

The complaint shows upon its face that at the time the railroad and 
crossing were constructed, in 1879, and at the time the présent de- 
fendant came into the ownership and possession thereof , the crossing 
complained of was not within the limits of the city of Muncie, and 
that whatever rights the city has in the premises hâve been acquired 
since the construction of the railroad crossing, by the annexation, as 
a part of the city, of the territory which embraced the highway upon 
which the crossing complained of had been constructed. The an- 
nexation took place in 1891. The defendant's contention is that since 
the railroad and crossing in question were constructed in 1879, about 
12 years before the territory including them was annexed to the city, 
the relator must take "the situation as it found it, and cannot now be 
heard to insist that the situation was in violation of law." The re- 
lator is not concerned with the question whether the crossing, as 
originally constructed, or as it existed at the time the limits of the 
city were extended, was sufflcient or insufficient to accommodate the 
public travel. The question hère involved is whether the cross- 
ing, at the time the suit was brought, constituted an unlawful ob- 
struction of the highway. When the crossing was constructed, in 
1879, the highway was a country road, outside the city limits. In 
1891 the growth of the city required the annexation of contiguous 
territory, and thereby the highway and crossing were brought within 
its limits, and became one of its streets. From a town of a few thou- 
sands, Muncie has grown to be a city of about 20,000 inhabitants, 
largely due to the discovery and development of natural gaa The 
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highway in question lias become one of the most important streets 
in the city, and the crossing, which may hâve been sulBcient before 
the extension of the limits of the city and its great increase in popula- 
tion, has now become wholly insufflcient to accommodate the public 
waats. 

As stated by counsel, the crossing of the highway by the railroad 
was not per se unlawf ul. The statute for the incorporation of railroads, 
approved May 11, 1852, found in 2 Burns' Eev. St. Ind. 1894, § 5153 
(Rev. St. Ind. 1881,' § 3903), par. 5, provides that a railroad corporation 
shall hâve the power "to construct its road upon and across any 
stream of water, water course, road, highway, railroad or canal, so as 
not to interfère with the free use of the same, which the route of its 
road shall intersect, in such manner as to afford security for life and 
property; but the corporation shall restore the stream, or water 
course, road or highway, thus intersected, to its former state, or in a 
suiBcient manner not to unnecessarily impair its usefulness or injure 
its franchises." The statute further provides that "whenever the 
track of such railroad shall cross a road or highway, such road or 
highway may be carried under or over the track, as may be most 
expédient." 2 Burns' Eev. St. Ind. 1894, § 5172 (Eev. St. Ind. 1881, § 
5915). Thèse sections are to be read together, and, thus read, they 
impose the duty of restoration on the company, whether the railroad 
crosses the highway at, above, or below grade. The duty thus im- 
posed is also a common-law duty, incumbent upon the company with- 
out any statutory requirement. Indianapolis & C. K. Co. v. State, 
37 Ind. 489; Eailroad Co. v. Claire, '6 Ind. App. 390, 33 N. E. 918; 
Railroad Co. v. Crist, 116 Ind. 446, 454, 19 N. E. 310, The right to 
interfère with the highway is coupled with the duty to restore it to 
the condition of safety and usefulness in which it was before it was 
disturbed, or at least to restore it in such manner as not unnecessarily 
to impair its utility for public travel. This duty is violated if there is 
a failure to restore it to its former condition, in ail cases where such 
restoration can be effected by the exercise of reasonable care and 
skill. The rule governing in such cases is well stated in 2 Wood, Ey. 
Law, § 271: 

"Whenever an act is authorized to be done in a higbway that would other- 
wise be a nuisance, the person or company to whom the power is given is not 
only bound to exercise it strictly within the provisions of lie law, but also with 
the highest decree of care to prevent injury to the persons or property of those 
who may be afifected by such acts. Hence, where a railroad company has been 
permitted to lay Its tradi along or across a highway, It is bound to the use of 
every reasonable précaution to prevent Injury to those pa;sslng along the high- 
way, or crossing its track that Is laid along or across the highway; and, if It 
faiis to exercise a proper degree of care,— not only such as Is provided by the 
statute, but also such as Is rendered necessary by the character of the obstruc- 
tion and its location, having référence to a lilie reasonable care on the part of 
those approaching the obstruction,— it becomes a nuisance, to the estent of Its 
Injury to individual rights, and renders the company llable In damages for ail 
the conséquences." 

The duty of restoration also includes the duty of maintaînîng the 
crossing in such manner as not unnecessarily to impair the conven- 
ience, safety, and usefulness of the highway. See authorities supra, 
and also Board of Oom'rs of Franklin Go. v. White Water Val. Canal 
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Co., 2 Ind. 164; Railway Co. v. Phillips, 112 Ind. 59, 13 N. E. 132; 
Railroad Co. y. Clem, 123 Ind. 15, 23 N. E. 965; Cott v. Railroad Co., 
36 N. y. 214; Gale v. Railroad Co., 76 N. Y. 594; Masterson v. Rail- 
road Co., 84 N. Y. 247; Gilmore v. City of Utica, 121 N. Y. 561, 572, 24 
N. E, 1009; Com. v. Proprietors of New Bedford Bridge, 2 Gray, 339. 
The railroad company must so improTe and maintain the crossing as 
reasonably to subserve the growing needs of the public. It does not 
perform the full measure of its duty by making a sufficient crossing 
over ahighway, wben by the growth of population and travel the 
crossing becomes inadéquate to accommodate in a reasonable man- 
ner the increasing needs of the public. In the case of Railroad Co. v. 
Smith, 61 Fed. 885, 887. this court stated the duty of a railroad com- 
pany as foUows: 

"The duty of a railroad to restore a stream or highway whlch Is crossed by 
the llne of Its road is a continuing duty; and if, by the Inerease of population, 
or other causes, the crossing becomes inadéquate to meet the new and altercd 
conditions of the country, it is the duty of the railroad to make such altérations 
as will meet the présent needs of the public. Cooke v. Railroad Co., 133 Mass. 
185. Under a falr construction of section 3903, Rev. St. Ind. 1881 (section 5153, 
Bums' Rev. St. Ind. 1894), it is the duty of a railroad company to construct its 
road, wben it Intersects any highway or stream, in such manner as to afford se- 
curity for llfe and property; and this is so whether the way is laid out and 
opened before or after the construction of the railroad. Railway Co. v. Smith, 
91 Ind. 119; National Waterworka Co. v. City of Kansas, 28 Fed. 921." 

This statement of the law is quoted with approval by the suprême 
court of this state in the case of Railroad Co. v. Cluggish, 143 Ind. 347, 
350, 42 N. E. 743. The same doctrine is aflSrmed elsewhere. Little 
Miami R. Co, v. Commissioners of Greene Co., 81 Ohio St. 338; State v. 
St. Paul, M. & M. Ry. Co., 35 Minn. 131, 28 N. W. 3; English v. Rail- 
way Co., 32 Conn. 240; Railroad Co. v. Henry (Kan. Sup.) 45 Pac. 576; 
Manley v. Railway Co., 2 Hurl. & N. 840; Cott t. Railroad Co., supra; 
Gale T. Railroad Co., supra; Gilmore v. City of Utica, supra. 

This duty rests upon the owner of the railroad, and must be per- 
formed by it at its own expense. If, by the growth of population, or 
otherwise, the crossing has become inadéquate to meet the présent 
needs of the public, it is the duty of the railroad company to remedy 
the defect by restoring the crossing so that it will not unnecessarlly 
impair the usefulness of the highway. The cases cited by counsel 
for the défendant are not in conflict with the doctrine hère announced, 
and a review of them would subserve no useful purpose. 

It is further contended that mandamus, being an extraordinary rem- 
edy, will not lie, because relief for the wrong complained of can be 
had by the ordinary and usual processes of the court. It is said that 
under section 1970, 1 Burns' Rev. St. Ind. 1894 (section 1897, Rev. St. 
Ind. 1881), the railroad company may be prosecuted by indictment 
or information for erecting, continuing, or maintaining a public nui- 
sance, and that the remedy by indictment or information is adéquate, 
and hence that proceedings for a mandamus will not lie. And, it ia 
further claimed that this action is not maintainable because section 
6837, 3 Bums' Rev. St. Ind. 1894, provides that any person who un- 
necessarlly obstructs any highway, to the hindrance of public travel, 
Bhall be liable, at the suit of the road supervisor, to a penalty of âve 
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dollars for every day such obstruction is continued. Counsel prin- 
cipally rely on the case of Marshall v. State, 1 Ind. 72, 74, where it is 
said: 

"One of the prineiples of law governlng applications for writs of mandamus 
le that they will net be granted wliere the party applj'ing bas a différent légal 
remedy. Ex parte Hoyt, 13 Pet. 279; Ex parte Whitney, Id. 404; People v. 
Superior Court, 5 Wend. 114; Id., 10 Wend. 285; People v. Mayor, etc., of New 
York, Id. 393, 12 Petersd. Abr. 440." 

The language hère quoted states the rule somewhat too broadly. 
In order to justify the déniai of a writ of mandamus, not only must 
the party hâve a différent remedy, but that remedy must be equally 
as adéquate, convenient, and complète as the proceeding by man- 
damus; and the case of Marshall v. State, supra, when carefuUy 
examined, will be f ound to décide nothing in oonflict therewith. The 
controUing question is not, has the party a remedy at law? but, is that 
remedy fully commensurate with the interests and rights of the 
parties, under ail the circumstances of the particular case? Or, as 
was said in one case : 

"To supersede the remedy by mandamus, the party must not only hâve a 
spécifie remedy, but one compétent to afCord relief upon the very subject-matter 
of hls application, and one whlch is equally convenient, bénéficiai, and effective 
as the proceeding by mandamus." 

It is equally settled that neither liability to indictment nor to a 
pénal action under the statute constitutes a bar to relief by man- 
damus. Such remédies, if remédies thev may be called, are merely 
cumulative. 2 Dill. Mun. Corp. (4th Ed".) §§ 829, 831a; High, Extr. 
Rem. (2d Ed.) §§ 17, 20; 2 Spell. Extr. Relief, § 1375; Indianapolis & 
0. R. Co. V. State, 37 Ind. 489; Frisbie v. Fogg, 78 Ind. 269; Claw- 
son V. Railway Co., 95 Ind. 152; Cummins v. Railroad Co., 115 Ind. 
417, 18 N, E. 6. Mandamus proceedings will lie to require a railroad 
Company, having its track upon, along, or across the streets or alleys 
of a city, to so construct and maintain the crossing of the track as 
to render the use of the streets and alleys and the crossing suitable, 
convenient, and safe for the public; and that the railroad Com- 
pany is liable to indictment for the obstruction, or that a penalty 
may be recovered from it, or that the city may construct a suitable 
crossing and recover its costs, is no reason why a writ of mandamus 
should be denied. None of those methods of procédure would af- 
ford a remedy so convenient, bénéficiai, and effective as the proceeding 
by mandamus. It follows that the demurrer must be overruled, and it 
is so ordered. Exception allowed. 



WHITMAN V. NATIONAL BANIC OF OXFORD. 

(Circuit Court of Appeals, Second Circuit. Juljr 21, 1897.) 

No. 135. 

CoitPORATioNS— Stockholdebs' Liability — Transitoby Actions. 

An action by a judgment créditer of an Insolvent Kansas corporation to 
charge a stoekholder with the amount of the judgment under Gen. St. Kan. 
1868, c. 23, § 32, is transitory in its nature, and may be brought in a fed^al 
court in another state against a stoekholder who résides there. 



WHITMAW ▼. NATIONAL BANE. 289 

% BAMB— JUDOMBIÎT— PBB80MPTrON OP VALIDITT. 

In an action to charge a stockholder wlth the amotmt of a Jadgment n- 
covered agalnst an Insolvent corporation, an objection that the judgment 
was vold because the caehier of the corporation made a voluntary appearance, 
and walved Issuance of process, after the corporation had ceased to do 
business, la without merit, It appearlng that an attorney appeared and flled 
an answer for the défendant. The presumptions are in favor of the regu- 
larity of the judgment, and It is fpr the défendant to show that it was col- 
luslve, or that the attorney was an Intruder. 

S. Same— Proof of Change ot Corpokate Name. 

A properly authentieated copy from the oflBce of the secretary of state of 
the State of Kansas of an original certiflcate of a change of eorporate name, 
flled In hl* office by the corporation's président or secretary, as required by 
the State law, Is sufficient proof of the change of name, untU Its truthfulness 
bas beea successfuUy attacked. 

In Error to the Circuit Court of the United States for the Southern 
District of New York. 

This was an action at law by the National Bank of Oxford, Pa., 
against George L. Whitman, to charge him, as a stockholder, with the 
amount of a judgment obtained by plaintiff against a Kansas corpora- 
tion. The circuit court directed a verdict for the plaintiff, and entered 
judgment accordingly (76 Fed. 697), and the défendant brought the 
case to this court on writ of error. 

The constitution of the state of Kansas larovlded prier to the year 1866, and 
«tlU prorides, In section 2 of article 12, as follows: "Dues from corporation» 
shall be secured by Indlvidual liabillty of the stockholders to an additional 
amount equal to the stock owned by each stockholder; and such other means 
as Bhall be provlded by law; but snch indlvidual Uabilities shall not apply to 
rallway corporations, nor corporations for religions or charitable purposes." Sec- 
tion 32 of chapter 23 of the General Statutes of Kansas of 1868, section 40 of 
the same chapter as amended in 1883, and section 44 of the same chapter, 
whlch are stlll the statutes of the state, provlded as follows: 

Section 32: "If an exécution shall hâve been Issued against the property or 
effects of a corporation, except a rallway or a religious or charitable corpora- 
tion, and there cannot be found any property whereon to levy such exécution, 
then exécution may be issued against any of the stockholders, to an extent 
equal In amount to the amouot of stock by hlm or her owned, together with any 
amount unpald thereon; but no exécution shall issue against any stockholder, 
except upon an order of the court In which the action, suit or other proceeding 
shall -hâve been brought or Instituted, made upon motion In open court, after 
reasonable notice in writing to the person or persons sought to be charged; and, 
upon such motion, such court may order exécution to issue accordingly; or 
the plaintiff In the exécution may proceed by action to charge the stockholders 
with the amount of his Judgment." 

Section 40, as amended: "A corporation is dissoived: First, by the expira- 
tion of the tlme limlted in its charter; second, by a Judgment of dissolution ren- 
dered by a court of compétent Jurisdiction; but any such corporation shall be 
deemed to be dissoived for the purpose of enabiing any creditors of such corpo- 
ration to prosecute suits against the stockholders thereof to enforce thelr indl- 
vidual liabillty. If it be shown that such corporation has suspended business 
for more than one year, or that any corporation so suspended from business 
shall for three months after the passage of this act fall to résume Ita usual and 
ordlnary business." Laws 1883, p. 88. 

Section 44: "If any corporation created under this or any gênerai statute 
of this state, except railway or charitable or religious corporations, be dissoived, 
leaving debts unpald, suit may be brought against any person or persons who 
were stockholders at the time of such dissolutions without Joining the corpora- 
tion to such suit; and If Judgment be rendered and exécution satisfied, the de- 
fendant or défendants may sué ail who were stockholders at the tlme of disso- 
83 F.— 19 
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lutlon for the reçovery of the portion of Bueh debt for whîçh théy were Hâblè 
and the' exécution upon thiè JUAgment shall direct the collection to be made t'roni 
property oî each stockholder respectively, and if any number of stockholders 
(défendants iïi the casé) shall not hâve property enough to satlsfy hls or their 
portion of the exécution, then the amount of the deficlency shall be divlded 
equally among ail the remainlng stockholders, and collections made accordlngly, 
deductlng from the amount a sum In proportion to the amount of stock owned 
by the plâlntifC at the time the company dlssolved." 

Tbe Arkansas City Bank was formed In 1886, under the laws of the state of 
Kansas, to do a banklng and real-estate business with a capital of |20,000, 
divlded into 2,000 shares of $100 each, and was located In Arkansas City, In 
said State. The original stockholders, thelr résidences, and the number of the 
shares of eaeh stockholder were as follovifs: George L. Whltman, New York 
City, 1,000 shares; Samuel Newell, New York City, 649 shares; James L. Huey, 
Arkansas City, 349 shares; Mary L. Newell, New York City, 1 share; Mary E. 
Huey, New York City, 1 share. In 1889 the name of the bank was changea, 
and became the Arkansas City Investment Company. In December, 1890, It 
made a gênerai assignment for the benefit of Its creditors, and from that time 
corapletely suspended its business, and thereafter, at the expiration of one year, 
was deemed to be dlssolved under the provisions of section 40 for the purpose 
of enabllng Its creditors to sue its stockholders. About îourmonths before Its 
fa,ilure it Indorsed and guarantled for value two promissory notes, together 
amounting to $4,875, which were discounted by the plaintiff, the National Bank 
of Oxford, located in Pennsylvania. The assignée made payments upon thèse 
notes from time to time, but In 1895 the plalntift" duly obtalned judgment against 
the bank, in a state court of Kansas, for the sum of $3,468,30, the bank having 
appeared, and having made answer to the complaint. An exécution upon this 
judgment was returned to court whoUy imsatisfled, and it appeared that the 
bank had at that time no assets or property. The plaintiff thereupon brought 
an action at law In the circuit court for the Southern district of New York 
against the défendant George L. Whltman, being the owner of 1,000 shares of 
the stock of this bank, to recover from hlm the amount due to the plaintiff from 
sald bank. The complaint In the action alleged ail the foregoing facts. The 
défendant had not theretofore been subjeeted to any liability as a stockholder of 
the bank. At the close of the trial of this suit before a Jury each party moved 
for the direction of a verdict In Its favor. The court directed a. verdict in favor 
of the plaintiff for the amount of the Kansas judgment, wIth interest. To re- 
verse the judgment entered upon this verdict a writ of error was brought. The 
principal question presented by the assignments of error was as to the character 
of the remedy, provlded by the Kansas statutes against a stockholder of an In- 
solvent corporation,— whether It was a spécial, peculiar, and local remedy cre- 
ated by the statute and without force and not capable of being enforced outside 
of the limlts of the state of Kansas. 

William Q. Wilson and Joseph H. Choate, for plaintiff in error. 
William B, Hornblower, for défendant in error. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

SHIPMAN, Circuit Judge (after stating the facts as above). It will 
be observed that the «omplaint contains the averments which are re- 
quired either by section 32 or section ii, and seeks to enforce an 
alleged liability of the défendant, whether he is to be charged with the 
amount of the Kansas judgment or with the amount of the debt due to 
the plaintiff from the corporation ; and it is to be f urther noticed that 
not only the fact of the judgment was proved, but that also ail the facts 
upon which the judgment was based, such as the guaranty, the dis- 
count, and the nonpayment, were proved, so that the question which is 
often raised as to the force and effect of the original judgment, and 
how much it establishes against the stockholder, is immaterial. The 
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plaintiffl bas proved ail tlie facts that are to be proved, — -whether the 
judgment conclusively established against the stockholders tlie ia- 
debtedness of the bank, or was only prima facie évidence of it, or waa 
no évidence of the indebtedness, but was merely a condition précédait 
to a suit against the stockholder. The main question in the case — • 
vi^hether a suit to enforce the liability declared by the constitution of 
Kansas, and provided by its statutes, was transitory in its character, 
and could be brought by.an action at law in a court of another state 
against a single stockholder, who was a résident of such state — has 
already been stated. It is to be premised, as was clearly shown by 
Justice CliÊford in Morley v. Thayer, 3 Ped. 739, with respect to this 
particular constitutional provision, that it is not self-executing in its 
character, and that statutory législation was, therefore, required to 
carry it into effect. Groves v. Slaughter, 15 Pet. 449 ; Wells v. Kobb, 
43 Kan. 201, 23 Pac. 148. It is also to be premised, as stated in 
Pollard V. Bailey, 20 Wall. 520, and reaffirmed in Bank v. Francklyn, 
120 U. S. 747, 7 Sup. Gt. 757, that the statutory remedy is exclusive. 
"A gênerai liability created by statute, without a remedy, may be 
enforced by an appropriate common-law action. But when the pro- 
vision for a liability is coupled with a provision for a spécial remedy, 
that remedy, and that alone, must be employed." Two other décisions 
hâve been recently given by the suprême court, which do not under- 
take to construe this class of statutes, but which are important be- 
cause they déclare the conclusion which must naturally follow if the 
plaintiff's construction has been established by the highest court of 
Kansas, and because they show the particulars in this class of statutes 
which the suprême court regards as especially signiflcant upon the 
question of construction. The case of Flash v. Conn, 109 U. S. 371, 
3 Sup. et. 263, was based upon a provision in a gênerai act of the state 
of New York for the formation of corporations that ail the stockhold- 
ers of every company incorporated under it shall be severally indi- 
vidually liable to creditors of the company until the whole amount 
of the capital stock shall be paid in and certified. The court, after 
saying that great, if not conclusive, weight must be given to the 
construction which the highest court of New York had placed upon 
the statute, and that, following such construction, the liability was 
in contract, said that "it ean be enforced by an action sounding in con- 
tract against a stockholder found in another state," and that a resort 
to equity was not necessary, but an action at law was adéquate. Upon 
the last point the court said: 

"Lastly, It Is objected that the déclaration sets out a case which should hâve 
been prosecuted in equity, and not at law. There is no ground for this objection 
to rest on. In the cases of Pollard v. Bailey, 20 Wall. 520, and Terry v. Tubman, 
92 TJ. S. 156, to which we are referred in Its support, the liability of the stock- 
holders was In proportion to the stock held by them. Bach stockholder was, 
therefore, only liable for his proportion of his debts. This proportion could only 
be ascertalned upon an account of the debts and stock, and a pro rata distribu- 
tion of the Indebtedness among the several stockholders. This, the court held, 
could only be done by a suit in equity. But In this case the statute makes every 
stockholder IndlviduaUy liable for the debts of the company for an amount equal 
to the amount of his stock. This liability Is flxed, and does not dépend on the 
liability of other stockholders. There Is no necessity for brlnglng in other stock- 
bolders or creditors. Any creditor who has recovered juâgmeut against the com- 
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pany, and sued out an exécution thereon, whlch bas been returned unsatlsfled, 
raay sne any stockholder; and no other créditer ean." 

This décision was not novel in its character, although its doctrine 
had not been universally controlling in the state courts, but in Hunt- 
ington T. Attrill, 146 U. S. 657, 13 Sup. Ct. 224, the suprême court 
stated its position in regard to tbe duty of a court of one state to en- 
force a statute of another state, which was pénal in the popular sensé, 
and a position which was not in accordance with the obiter remarks of 
the justice who delivered the opinion of the court in Steam-Engine Co. 
T. Hubbard, 101 U. S. 188, 192. The Huntington Case grew out of a 
statute of the state of New York, which made the ofiScers of a corpora- 
tion who signed and recorded a false certiflcate of the amount of its 
capital stock liable for ail its debts; and the question was whether 
such a statute was so pénal in its character that it could not be en- 
forced in the courts of another state. The court said: 

"As the statute imposes a burdensome liability on the ofiacers for thelr wrong- 
fui act, it may well be considered pénal, in the sensé that it should be strictly 
eonstrued. But, as it gives a civil remedy at the private suit of the créditer only, 
and measured by the amount of his debt, it is, as to him, clearly remédiai. To 
maintain such a suit is not to administer a punishment imposed upon an oiïender 
against the state, but simply to enforce a private right secured under its laws 
to an individual. We can see no just ground, on principle, for holding such a 
statute to be a pénal law, in the sensé that it cannot be enforced in a foreign 
state or country." 

t 

It becomes, therefore, of prime importance to ascertain what the 
highest court of Kansas has said in regard to the transitory character 
of an action to enforce the statutory remedy, or what it has said upon 
the nature of the stockholder's obligation, and whether it was several 
or joint, definite, or adjustable according to a proportion. The germ 
of the présent statutes of Kansas is found in the territorial laws of 
1855. The entire body of statutes which were enacted at that session 
was afterwards repealed, and statutory provisions in regard to the in- 
dividual liability of stockholders seems to hâve been passed with 
respect to particular classes of corporations, and not to hâve been 
reproduced in a condensed form, until the revision and codification of 
1868. 

The ûrst judicial décision of Kansas in regard to the individual lia- 
bility of stockholders was upon the proper construction of section 14, 
c. 31, Laws 1863, in regard to the incorporation of insurance compa- 
nies, which was as follows: "The stockholders of any company or- 
ganized under this act, shall to the amount of stock by them held, 
be jointly and severally, liable for ail debts or responsibilities of the 
company." The suprême court of Kansas, in Grund v. Tucker, 5 Kan. 
70, held that "under this statute, a creditor may maintain an action 
at law against one or more stockholders in an insurance company or- 
ganized under the act of 18C3, to recover a debt due by the corpora- 
tion." The court thus anticipated: the décision in Flash v. Conn, regard- 
ed "each stockholder as individually liable for the debts of the com- 
pany to an amount equal to the amount of his stock," rejected the idea 
of a proportionate liability or a pro rata distribution of debts among 
stockholders, and consequently rejected the idea that the creditors' 
remedy must be in equity. In Hentig v. James, 22 Kan. 326, the Kan- 
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sas court, in discussing the mode of procédure under section 32, said 
that the creditor has two modes, either by the issuance of an exécution 
against the stockholder, or by an action to charge him with the 
amount of the judgment against the corporation, but said nothing 
either in favor of or against the exclusive jurisdiction of the Kansas 
court over the second mode of procédure. In Howell y. Manglesdorf, 
38 Kan. 194, 5 Pac. 759, the question of the transitoriness of the 
action at law was closely touched. A creditor had obtained an un- 
satisfied Kansas judgment against a Kansas corporation, had given 
notice to a nonresident stockholder, who was sought to be charged,and 
had moved the .court in which judgment was rendered to order exécu- 
tion to issue against such nonresident. The question of the power 
of the trial court to grant such a motion came before the suprême 
court, which said that the first mode of procédure was not applicable 
to a nonresident stockholder, and that the second mode was "an ordi- 
nary action to be instituted wherever personal jurisdiction of the stock- 
holder can be acquired"; and further said that the ruling "does not 
deprive a creditor of a remedy against the stockholder residing in 
another state, and upon whom service cannot be obtained hère." 
"While the liability is statutory, it is one which arises upon the con- 
tract of subscription to the capital stock of the corporation, and an 
action to enf orce the same is transitory," — citing Flash v. Conn, supra. 
It is true that this language is.obiter in the sensé that it was not 
absolutely necessary to the décision of the question before the court, 
which was whether, by notice to a nonresident, the Kansas court could 
order exécution to issue against him, but it clearly stated the theory 
of the court respecting the nature of the statutory remedy and the way 
in which it is to be worked out, and in a certain sensé was not obiter, 
because it answered the argument that the liability of nonresident 
stockholders must be enforced by notice and the levy of an exécution, 
or was not enforceable, and that, therefore, in many instances, the 
creditors were without remedy. 

Inasmuch as the answer to the question in regard to the transitor- 
iness of the action is much aided by the fact that the remedy of the 
statute is several and individual, and that the liability of the stock- 
holder is a deflnite and âxed one, the next décision of the highest 
Kansas court, irl Abbey v. Dry-Goods Co., 44 Kan. 415, 24 Pac. 426, 
is important. The case was under section 44, and the complaint 
joined several stockholders as défendants, against whom several 
judgments were recovered, the aggregate of which amounted to the 
debt of the creditor against the corporation. The court held that 
the liability of stockholders to creditors under this section was not 
joint, but that each must be sued separately. The statute was, in 
substance, a copy of the Missouri statute in regard to stockholders' 
liability, and the décision of the Missouri court of appeals upon the 
same subject (Perry v. Tumer, 55 Mo. 418), and the décisions in 
Bank v. Ibbotson, 24 Wend. 473, and Paine v. Stewart, 33 Conn. 
516, upon analogous statutes, are to the same effect. The drift and 
tendency of the Kansas décisions, other than the one in the Howell 
. Case, in regard to the character of the ^ockholders' liability and of 
the creditors' remedy under section 32, are manifest. The means 



294 83 FEDERAL REPORTER. 

whicli the statutes provided to enforce tlie individual constitutional 
liability determined and fixed the extent of thé amount wMcli must 
be paid by each stoclcholder individually, and whicli in no manner 
depended upon what any other stockbolder could or ought to pay. 
As tke statute was not pénal, it is not important whether tbe lia- 
bility is called statutory or one based upon contract. It is stat- 
utory. because it did not exist at common law, and it is contractual 
because "every one wbo becomes a member of tbe company by sub- 
scribing to its stock assumes this liability." Flash v. Conn, supra. 
Section 32 bas thus, by tbe décisions of tbe state court, tbe indicia 
of a transitory action, and, although thèse indicia might be over- 
come by a manifest intent of the législature that tbe action should 
be local, yet, when their intent has been interpreted by the highest 
court of their state, as in the Howell Case, supra, we are not dis- 
posed to read into the statute another intent, unless such a con- 
struction is demanded. In our opinion, another construction is not 
called for, but the législature intended that the action against a 
nonresident stockholder was not necessarily to be under the juris- 
diction of the courts of Kansas. Two modes of procédure were 
provided, — one of a summary character, which could be used in the 
case of résident stockholders, but which was useless against nonres- 
idents, and, if no means had been provided to make the liability of 
nonresident stockholders effective^ creditors might, in many in- 
stances, lose entirely the benefit of the constitutional provision for 
their protection. The second mode was, therefore, provided of a 
transitory character, and the amount of the liability was made déf- 
ini te and certain, so that each stockholder could be severally sued. 
There is more color for the conclusion that the action under sec- 
tion 44 is local, because any stockholder who has paid a judgment 
against. himself may sue the body of the stockholders, and obtain 
contribution from them ; and this part of the proceeding looks even- 
tually towards a proportionate division among them. It does not 
necessarily follow that the original judgment must hâve been ob- 
tained in Kansas. However this may be, we are satisfled that the 
proceeding against a stockholder under section 32 is transitory. 

It is said that this construction has not been sustained by the 
highest courts of the states of Massachusetts, Illinois, and New 
York. It is true that in Bank v. Rindge, 154 Mass. 203, 27 N. E. 
1015, which was a suit in Massachusetts to enforce the provisions 
of section 32 against a Massachusetts stockholder, the question of 
the construction of the statute was attempted to be raised, but it 
is aiso true that the attempt was not successful. The défendant de- 
murred to the suflBciency of the cause of action as stated in the déc- 
laration, but the court was unable to décide whether the statute 
authorized an action in another state, for the "déclaration does not, 
in terms, set forth any statute of Kansas, nor show to what extent 
the laws of Kansas above set forth are statutory or rest in judicial 
décisions. We are not at liberty to détermine the case upon an 
examination of the statute of Kansas, with the assistance of any 
construction which may heve been put upon it by the courts of 
that state j but we must take the case as the parties présent it to 
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US." But in Bank v. Ellis, 166 Mass. 414, 44 N. E,-349, the pleader 
was more careful, and upon demurrer to a déclaration upon the 
same S'tatute against a Massachusetts stockholder the court said: 
"A déclaration which sets forth that, accordiug to the law of Kan- 
sas, the défendant stockholder of a corporation organized under the 
laws of that state is liable to a judgraent créditer of the corpora- 
tion as upon a contract, which is suable anywhere, is good;" and, 
further, that "jurisdiction exists hère [in Massachusetts] to enforce 
the liability like other debts, if the law of Kansas is accurately 
stated in the déclaration." It thus appears that the courts of 
Massachusetts hâve not yet stated their own opinion upon the stat- 
ute in question. In Fowler v, Lamson, 146 111. 472, 34 N. E. 932, 
the plaintiff had recovered a judgment against a Kansas corpora- 
tion before the superior court for Cook County, 111.; an exécution 
had been issued upon thàt judgment, which was returned unsatis- 
fied, and the plaintiff then brought a bill in equity in the courts of 
Cook county against stockholders to recover the amount of the 
judgment. This bill was dismissed upon the ground that the Kan- 
sas statute was local. In Tuttle v. Bank, 161 111. 497, 44 N. E. 984, 
the question upon the Kansas statute came before the court, as it is 
presented hère, and it was held that an action to carry tliis stat- 
ute into effect would not lie in another state; three of the seven 
judges dissenting. In Marshall v. Sherman, 148 N. Y. 9, 42 N. E, 
419, the question arose upon the defendant's demurrer to the suffl- 
ciency of the complaint, and because ail the necessary parties to the 
action were not included. The constitution and statutes of Kan- 
sas were fully set out in the complaint, but the judge who spoke 
for the court remarked that there was no allégation as to the mean- 
ing or effect of the statutes or of the constitutional provision under 
the adjudication of the courts of Kansas, and that, therefore, the 
court was obliged to construe thera by itself. Among the varions 
suggestions which were given in favor of sustaining the demurrer, 
the court was of opinion that the statutes provide for a spécial and 
peculiar remedy under the laws of Kansas. The Kansas décisions 
were not referred to in the opinion. It is well understood that the 
tendency of the décisions in the state courts has been to avoid tak- 
ing jurisdiction of suits to enforce the liability of stockholders in a 
foreign corporation under the statutes of a foreign state, because, 
in the language of the court in the Rindge Case, supra, the suit is 
one "which involves the relation between it [the foreign corpora- 
tion] and its stockholders, and in which complète justice only can 
be done by the courts of the jurisdiction where the corporation was 
created." But when the statutory remedy is one which does not 
involve any relation between stockholder and corporation, but 
touches only the liability of the stockholder to creditors (Guerney 
V. Moore, 131 Mo. 650, 32 S. W. 1132), the argument is simply one 
against the expediency of the statute. The décisions in the féd- 
éral courts which afflrm the jurisdiction of fédéral courts in other 
States to enforce this particular statute of Kansas are Bank v, 
Rindge, 57 Fed. 279, Rhodes v. Bank, 13 C. C. A. 612, 66 Fed. 512, 
McVickar v. Jones, 70 Fed. 754. Décisions, in addition to those al- 
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ready cited, in favor of junsdiction of courts of foreign states to 
enforce similar or analogous state statutes, are Paine v. Stewart, 
33 Conn. 516; Cuykendall v. Miles, 10 Fed. 342; Auer v. Lombard, 
19 C. 0. A. 72, 72 Fed. 209. . 

The tech.nical points wMch. were made by tlie plaintifE ia error 
are without solidity. It is said that tlie Kansas court did not ac- 
quire jurisdiction to render judgment against the corporation, be- 
cause the casiiier made a voluntary appearance, and waived the 
issuance of process, at the commencement of the suit in 1895, when 
no business had been done by the bank after its insolvency on 
December 15, 1890. But an attorney at law appeared, flled an an- 
swer, to which the plaintifl replied; and the presumptions are in 
favor of the regularity of the judgment. It was for the défendant 
to show that it was collusive, or that the attorney was an intruder. 
Tenney V. Townsend, 9 Blatchf. 274, Fed. Cas. No. 13,832. It is next 
said that there was no compétent évidence of the change of name of 
the corporation. The minutes of the proceedings were taken away 
with him by the président "when he left" in May or June, 1889, 
and some secondary évidence was given of their contents, when 
perhaps an InsufBcient foundation had been laid for it. But the 
statutes of Kansas provide that a corporation can change its name, 
and section 12 of chapter 23 of the General Statutes of 1868 pro- 
vides as follows: 

"Such change of name • • • shall take effect and be enforced from the 
date at whlch the président or secretary of the corporation shall flle with the 
seeretary of state an affldavlt setting f orth the name adopted, • * * together 
with the date at whîch such change was voted by the stockholders of such cor- 
poration." 

A properly authenticated copy of the original certificate flled in 
the oflaee of the secretary of state was produced, and was certainly 
sufScient proof of the change of name, until its truthfulness had 
been successfully attacked. The judgment of the circuit court is 
afl9rmed, with costs. 



BOAKD OF COM'RS OF KIOWA COUNTY, KAN., v. HOWARD. 
(Circuit CJourt of Appeals, Eighth Circuit September 27, 1897.) 

No. 844. 

1. CouNTY Refundino Bonds— Vaiiditt— Bona Fidb Purchasbes— Estoppel. 
When county bonds issued under an act authorlzing the county commis- 
sioners "to compromise and refund Its matured and maturing iudebtedness 
of every description" coniain a récital of the act, and a statement that ail 
Its provisions hâve been strictly complled with, and that the issue does 
not exceed the amount of the county's outstandlng Indebtedness, the county 
Is estopped, as against an Innocent purehaser, from setting up that a part 
of the indebtedness refunded conslsted of railroad aid bonds whlch were 
void. 

a Samk— CotTNTT Warrants— AuTHORiTY of Commissioners. 

When the statutes provide that t!he power of a county as a body politic 
and corporate shall be exereised by a board of county commissioners (Gen. 
St. Kan. c. 25, § 3), an act authorizing counties to refund "matured and 
maturing indebtedness of every deiscrlption whatsoever" (Act Kan. Mareh 8, 
1879), givea the commissioners authority to refund outstandlng warrants 
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as well as bonds, and to do so wlthput Bubmittlng the question to a Vote 
of the people. 
S. Same. 

Statutory authorlty to the board of county commissioners to compromise 
and refund the Indebtedness of the county carrles wlth It power to flx the 
time and tenus of payment of thé ref unding bonds. 

In Error to the Circuit Court of the United States for the District 
of Kansas. 

This waa ati action by George R. Howard against the board of 
county commissioners of Kiowa county, Kan., to recover upon cer- 
tain interest coupons detached from county refunding bonds. In the 
circuit court a demurrer to the answer was sustained, and judgment 
given for the plaintiff, to review which the défendant has sued out 
this writ of error. 

S. S. Ashbaugh (L. M. Day was with him on the brief), for plaintiff 
in error. 

O. F. Hutchings (L. W. Keplinger was with him on the brief), for 
défendant in error. 

Before SANBOEN and THAYER, Œrcuit Judges, and KESTER, 
District Judge. 

RINER, District Judge. This was an action brought by George R. 
Howard in the circuit court for the district of Kansas to recover certain 
interest claimed to be due upon 237 interest coupons detached from 79 
refunding bonds issued by the board of county commissioners of Kiowa 
county. The pétition was the usual f orm of pétition in such cases, al- 
leging the citizenship of the parties; that the amount in controversy 
exceeded the sum of $2,000 exclusive of interest and costs; that the 
bonds in controversy were duly issued under and in pursuance of an 
act of the législative assembly of the state of Kansas entitled "An 
act to enable counties, municipal corporations, the board of éducation 
of any city and school districts to refund their indebtedness," approved 
March 8, 1879; that the plaintiff became the owner and holder of 
the bonds and coupons, for value, before maturity, and was, at the 
time the action was brought, the owner and holder thereof ; and that 
when the interest coupons became due they were duly presented to 
the défendant for payment, but payment was refused. The pétition 
concludes with a prayer for judgment in favor of the plaintiff for the 
sum of $7,110, with interest. To this pétition the défendant answered, 
in substance, that the indebtedness for which thèse refunding bonds 
were issued consisted of 44 "railroad aid bonds" issued by the county 
to the Chicago, Kansas & Nebraska RaUway Company, and $30,000 
worth of outstanding county warrants. It further alleged that the 
"railroad aid bonds" were issued within one year after the organiza- 
tion of the county, were issued for an amount beyond the statutory 
limitation, were void "to the knowledge of ail persons whomsoever," 
and therefore did not, at the time the refunding bonds were isaued, 
constitute a matured or maturing indebtedness against the county 
within the meaning of the statute; that the refunding bonds were 
ordered executed, signed, and issued by the board of county commis- 
sioners, the chairman thereof, and the county clerk of the county, 
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wlthout any vote or assent haring flrst been takeîi or ^ven by the 
electors of the county upon the proposition of the issuance of said 
bonds; 3ii(^ that the bonds wçre therefore void, and np recovery could 
be had therepn, or ùpon the coupons in suit. To this answer the plain- 
tiff demurred. The circuit court sustained the démarrer, and entered 
a judgment in favor of the plaintiff for the amount claimed in his 
pétition. 
Each of the bonds in controversy contains the following récital: 

"This bond Is one of a séries of bonds of like amount, ténor, and effect, ex- 
ecuted and îgsued by the county commissioners of said Kiowa county to refund 
Its inatured and ïnaturing indebtedness heretofore legally created by sai{i 
county, and in accordance wlth an act of tlhe législature of the state of Kansas 
entitled 'An act to enable counties, municipal corporations, the board of éduca- 
tion of any city, and sehool districts, to refund their indebtedness,' approvcd 
March 8, 1879, and it Is hereby certifled that the total amount of this issue 
of bonds does' not exceed the actual amount of the outstanding indebtedness 
of said county, and that ail the requirements of the provisions of the foregoing 
act hâve been strictly complied with In issulng this bond." 

It is no défense to an action brought by an innocent purchaser 
who has invested his money in municipal bonds containing such ré- 
citals to allège that the "raiiroad aid bonds," which constituted a 
part of the indebtedness refunded, were void to the knowledge of ail 
persons whomsoever, or that the county commissioners knew that the 
county had no matured or maturing indebtedness to refund. This ré- 
cital was evidently made for the very purpose of enabling the county 
to negotiate and sell thèse bonds on the market The statement on 
the face of the bonds that they wére issued to refund the matured and 
maturing indebtedness of the county pursuant to the authority con- 
ferred upon the county by the act of March 8, 1879; that the total 
amount did not exceed the actual amount of the outstanding indebt- 
edness ofithe county, and that ail of the provisions of law in rela- 
tion to the issuance of said bonds had been complied with, fairly im- 
ported that nothing remained to be done in order to make the bonds 
binding obligations upon the county in the hands of bona flde pur- 
chasers. It was upon the statements contained in the récital upon 
the face of thèse bonds, doubtless, that the plaintiff was induced to 
purchase them. He had a right to rely upon them as true, and by 
every pi'inciple of justice the county is estopped to deny that the 
bonds were issued to refund the matured and maturing indebtedneHS 
of the county. Thèse bonds, containing the récitals above mentioned, 
were made by the countf commissioners, the ofScers of the county, 
intrusted and clothed with full power, under the statute, to déter- 
mine whether or not there was a matured or maturing indebtedness, 
and the amount thereof. This question has been so often decided 
by the courts that it would serve no useful purpose to hère repeat the 
reasoning on the question. Ashley v. Supervisors, 8 0. O. A. 455, 60 
Fed. 55; West Plains Tp. v. Sage, 32 U. S. App. 725, 16 G. G. A. 553, 
and 69 Fed. 943; Eathbone v. Hopper (Kan. Sup.) 45 Pac. 610; Graves 
V. Saline Co., 161 U. S. 359, 16 Sup. Ct. 526; Hackett v. Ottawa, 99 
U. S. 96; National Bank of Commerce v. Town of Grenada, 41 Fed. 92. 

It is further contended by the plaintiff' in error that the act of 
1879 does not authorize a county to issue bonds for the purpose of re- 
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funâing outstanding warrants, nor the issue of bonds for tHe purpose 
of refunding any indebtedness, without a vote of tbe electors of the 
county. This contention cannot be sustained. The statute in express 
terms authorizes the county "to compromise and refund its matured 
and maturing indebtedness of every kind and description whatso- 
ever," and confers the power upon the board of county commissloners 
to do this without submitting the question to a vote of the people of 
the county. We think tfie language of the act is broad enough to 
include not only bonds, but county warrants as well, and confers up- 
on the board of county commissioners, as the représentatives of the 
county, express authority to compromise and refund any outsta,nding 
indebtedness which the county may hâve. This question was recently 
before the suprême court of Kansas in two cases. In the case of 
Riley v. Garfleld, 49 Pac. 85, that court said : 

"It would be difflcult, Indeed, to sélect words more comprehenslve tlian those 
contained in the act. In 1871 the section contalning the language above quoted 
was amended by the législature so as to authorize the refunding of bonded in- 
debtedness only. This Indlcates a législative construction of the act of 1S79. 
The contention that the refunding act does not authorize warrants to be re- 
funded Into bonds without a vote of the people of the county is also answered 
by the act itself, and section 3 of chapter 25 of the General Statutes of 1889, 
relating to counties and county offlcers, which reads: 'The powers of a county 
as a body politic and corporate «hall be exérdsed by a board of county commis- 
sioners.' The refunding act authorizes a county to refund its indebtedness. 
No vote of the people is required in the casé of a county, but the act expressly 
requires a compromise by a township or school district to be submitted to a 
vote at an élection called for that purpose. The argument that the compromise 
is distinct ànd separate f rona the refunding, and that the question of refunding 
must be submitted to the people in every case, and that of the compromise only 
by townAips and school districts,, Istoo nice to be sound. The compromise 
and the refimding togéther constitûte but à single transaction. The long lis t 
of spécial acts cited In the brlef shed no llght on the case in hand. The validity 
of tihe bonds must be determlned under the law authoiizlng their Issuance, 
not under other aets havlng no application. We are unable to perceive any évi- 
dence of législative Intent afifecting the refundhig acts of 1879 to be drawn from 
the numerous spécial acts cited." State v. Scott Co. Cîom'rs, Id. 663. 

It is further insisted by the plaintiff in error that, because the 
"railroad aid bonds" which constituted a part of the indebtedness re- 
funded were payable in 20 yeàrs, and were refunded by bonds pay- 
able in 30 yèars, the board of county commissioners exceeded the au- 
thority coirferred upon it by the statute, and that therefore the refund- 
ing bonds must be held to be invalid. We think it is sufficient to say 
that the power conferred upon the board of county commissioners to 
compromise and refund the indebtedness of the county carried with 
it, as incident thereto, the power to fix the time and terms of pay- 
ment. The judgment of the circuit court is afiflrmed. 
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ROSEN r. CHICAGO G. W. ET. CO. 
(Circuit Court of Appeals, Bightli Circuit. September 27, 1897.) 

No. 861. 
1. NBOLMaNOB BT Use of LoooMOTtvB— Adaptabilitt and Equipmbnt— Theow- 

INS 8PAEK8. 

Where an. engine used In suburban service is sufflcient in size and ca- 
paeity for the pnrixjse, properly equipped, and carefully and skillfully op- 
eratefl, the mare faet tliat in its ordinary ànd proper opération it emits 
more and botter sparlis tban would the ordinary and proper opération of a 
lai-ger engine doing tbe same work, and tbereby increases tbe danger from 
flre to adjacent property, does not of Itself amount to négligence. 
8. Action fob Damage by Pibe— Pbesomption of Negligencb Overcomb. 
Ih an action for damages by flre communicated by sparks from a locomo- 
tive, the presumptlon of négligence arising under the Minnesota statute 
Is overoome by satisfactory proof that the engine was provlded witb suita- 
ble appliances to pre vent the escape of sparks, tbat they were In good or- 
der, and that the engjne was carefully and skillfully operated. 

In Error to tàe Circuit Court of the Uuited States for the District 
of Minnesota. 

Jared How, for plaintif? in error. 

Dan W. Lawler, for défendant in error. 

Before SANBOKN and THAYER, Circuit Judgea, and BINER, 
District Judge. 

KINER, District Judge, This action was brought by Adolph T. Ros- 
en against the Chicago Great Western Railway Company in the circuit 
court of the United States for the district of Minnesota to recover dam- 
ages for the destruction by flre of the plaintiflE's building, situated 
upon land owned by liim adjoining the defendant's railroad, in the 
city of St. Paul. The évidence in the case showed that the plaintiff 
was the owner of lot No. 27, with the buildings thereon, in block No. 23 
of South Park addition No. 10; that the défendant owned and was 
operating a Une of railway running from St. Paul in a southerly direc- 
tion, through South St. Paul and beyond; that the plaintiff 's lot was 
adjacent to, and on the eàsterly side of, the right of way of the defend- 
ant's road; that the building was a large frame building, 50 feet in 
width by 90 feet in length and 2% storiéa in height, with a brick addi- 
tion thereto 1% stories high; that the building and addition contained 
a large amount of machinery, tools, material, and appliances, which 
were owned by the plaintiff, and used by him for the purpose of carry- 
ing on a tannery and f ur-dressing establishment, the building in ques- 
tion being located about 50 feet westerly from the main railway tracks 
of the défendant company, and that on the llth of August, 1895, with- 
in a short time after one of the defendant's trains had passed the 
plaintiff's building, the building was discovered to be on lire, and was 
wholly destroyed. There was also CAidence offered by the plaintiff 
tending to show that among the locomotive engines used by the défend 
ant in operating its trains was a small motor engine, known as engine 
Na 13, which was used by the défendant in drawing suburban trains 
daily operated by it and at fréquent intervais from the city of St. Paul 
to South St. Paul and beyond, upon the main tracks of its road; that 
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this motor engine No. 13 was used by the défendant on the day that the 
^laintiff's property was destroyed, and was the engine attached to the 
train which passed the premises owned by him, in a southerly direction, 
a short time before the ûre was discovered; that the property belong- 
ing to the plaintiff was of the value of about |27,000; that, at the 
time of the passage of the engine and train and of the destruction of 
the building, a strong breeze was blowing in the locality in which said 
building was situated, from a westerly direction, across the tracks of 
the défendant, and towards the building; that South St. Paul was sit- 
uate about flve miles southerly from the city of St. Paul; that the 
plaintiff's factory was situated about four miles southerly from the 
main dépôt of the défendant in the city of St. Paul ; that the région 
between the city of St. Paul and South St. Paul, through which the 
defendant's road ran, and upon which a train was then being operat- 
ed, was devoted largely to manufacturing purposes; that there were 
a number of manufacturing establishments of varions kinds along 
the tracks of the défendant between the stations mentioned; that, as 
the engine was passing the building of the plaintiff, it was observed 
to discharge from its smokestack a large quantity of sparks and cin- 
ders, which sparks and cinders fell on and about the building; that 
the ordinary locomotive road engine of the smallest size used by the 
défendant in operating trains upon its road was one having cylinders 
17 by 24 inches, and drive wheels of 64 inches, in diameter; that the 
motor engine No. 13 had a cylinder of only 12 by 20 inches, and 
drive wheels of about 49 inches, in diameter; that the power or ca- 
pacity of the motor engine was only aboijt one-half that of the small- 
est sized road engine; that the flues in its boiler were considerably 
shorter thau the ordinary road engine, and its fire box considerably 
shallower; that in drawing a train of the size which the motor engine 
was engaged in operating on the llth of August, 1895, it was neces- 
sary to push or work the motor engine much barder than it would 
hâve been necessary to hâve worked or pushed an ordinary road en- 
gine of the smallest size drawing the same train ; that, in the harder 
working of thè engine, the draught would be much increased; that the 
engine, when pushed or worked hard, would throw ont a larger quan- 
tity of sparks and cinders than it would when worked with more 
modération ; that the quantity of sparks and cinders which would be 
thrown out in operating any engine when in good repair and condi- 
tion depended upon the amount of force or power with which such en- 
gine was accompanied; and that an engine of the size and capacity of 
motor engine No. 13, in drawing the train to which it was attached at 
the time of the are, would throw out a much larger quantity of sparks 
and cinders than an ordinary standard road engine even of the smallest 
size would do in drawing the same train; and that, by reason of its 
short flues, shallow are box, and small drive wheels, the draught of 
the engine was made greater, and sparks and cinders would be carried 
through and thrown out of the smokestack in much greater quanti- 
fies and in a much more highly-heated condition in developing the 
same amount of speed, than would be the case with an ordinary road 
engine even of the smallest size, having longer flues and a less shallow 
fire box. 
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The testimony of ttie engineer operating engine No. 13 on tlie daj' 
in question was to tlie effect that the train was a suburban train for 
the accommodation of passengers, carrying no freight; that on that 
day, on its south-bound trip, the engine was rnn in the ordinary man- 
ner; that it worked wlth a light throttle at ail times in pulling thèse 
trains; that, in his expérience, this engine worked better in that way 
than when it was crowded ; that it was an easy matter for this engine 
to haul this train with two coaches; that it could easily handle three 
coaches and make its time; that, if there was any grade at the point 
in question, it was so slight that it could not be seen with the naked 
eye; that, at the time of passing the plaintilï's factory, he saw no 
sparks or cinders issuing from the smokestack ; that in f act it was not 
possible to see such sparks or cinders, if any were tlirown, in day- 
light, according to his expérience of 16 years; that he had no recol- 
lection that any such were thrown at the time in question ; that he 
was on the west side of his engine, or the opposite side from the fac- 
tory, on both the south and north bound trips, th.e engine not being at 
the end of its run; that he saw no one in the neighborhood of the 
factory on his down or return trip ; that his duty required him to keep a 
lookout on the track ahead; that from his engine he had a clear 
view of everything around Mm; that he saw no fire on the roof or any 
part of the factory on either the north or south bound trip ; that on 
both trips the engine was worked as light as it was possible to work 
it,— that is, with a light throttle; that the engine experienced no 
trouble in pulling the train, which he thought consisted of two eight- 
wheeled coaches, though one might haye been an ordinary twelve- 
wheeled coach; that there was nothing in regard to the throwing of 
the sparks or flre by this engine on either of the trips that attracted 
his attention ; that the ordinary cinders thrown by the engine are not 
larger than one-eighth of an inch in diameter; that there was no dif- 
férence between the spark-throwing powers of this motor engine and 
an ordinary locomotive engine; that they are about one and the same 
thing, only that the motor engine is on a smaller scale; that he ran 
the engine the next morning until it was called in, some time before 
noon; and that at noon he examined the nozzle and other parts, mak- 
ing as careful examination as he could, and f ound them in first-class 
order. 

The flreman's évidence was to the effect that on leavirig a station he 
generally put in about 2 shovelfuls of coal, which would be suffi- 
cient to carry it to the next place, so that on the whole trip he would 
use about 20 or 25 shovelfuls of coal, there being 10 stops; that they 
always stopped at South P^ark station, and stopped there on this 
day; that he saw no sparks or cinders thrown from the smokestack 
at the time in question, nor was his attention called to anything of 
the kind; that he did his work as flreman in the ordinary manner on 
that trip, was on the left-hand side of the engine on both. trips, did 
not notice any flre or sparks on the plaintifE's factory when he went by 
it, and that there was nothing in th.è working of the engine in any way 
that attracted his attention aS being out of the ordinary run. 

The conductor testifled, in substance, that the motor cars are some- 
what lighter than ordinary cars, with doors at the side; that there are 
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no brakemen on thèse motor trains; that there was notWng unusual 
in the running or management of tlie train on the day in question on 
the north or south bound trips; that he was familiar with locomo- 
tives in gênerai use, and that, according i^ his observation, there is no 
différence in the manner of ejecting sparks or throwiug flre between 
the ordinary road engine and a motor engine. The défendant also 
offered évidence tendtng to show that, when the plaintifE's building 
was first discovered to be on lire, the fire was not on the roof, but 
on the southerly gable end of the fàctory, in such manner as to in- 
dicate that the flre had originated on the inside of the building; 
that at the time of the flre the wind was blowing in a direction par- 
allel with the factory building and thé railway tracks, and not across 
the tracks towards the building; tiat, from an early hour in the 
morning of the day the fire occurred, the doors and Windows of the 
factory were open, and two or more workmen were employed in and 
about the factory during that day, before and at the time of the fire; 
that the motor engine No. 13 was of a modem type, fltted with the best 
and approved modem appliances in gênerai use for the prévention of 
the escape of fire or sparks; that said appliances had been thoroughly 
overhauled and replaced shortly before the fire; that upon an exam- 
ination of the engine, made immediately before and immediately after 
the fire, ail of the appliances for arresting the escape of fire were 
f ound in perfect order and condition ; that, at the time the examina- 
tion was made after the flre, no change or altération had been made in 
the appliances ; and that, on the day the flre occurred, the engine was 
properly and skillf ully managed, by caref ul and compétent operators. 

At the close of the testimony, the plaintiff requested the court to in- 
struct the jury : 

"(1) If the jury find from the testimony that, in order to do the worlî per- 
formed by engine No. 13 in the motor service, It was necessary to so operate 
said engine, or the ordinary opération of said engine was such, as to cause it 
to throw out a greater quantity of sparlis than would hâve been thrown out 
in the ordinary and proper opération of a laiger engine, or one of a difiterent 
construction, doing the same worli, and the throwing out of such a greater 
quantity of sparlîs would increase the danger from flre caused by the engine 
to adjacent property, the f ailure to maie use of such larger engine, or of 
différent construction, for the purpose of doing the work performed by 13, 
Is an act of négligence on the part of the défendant company." 

"(2) When the flre is shown to tiave originated from sparks from the engine, 
it must be presumed to hâve been caused by some négligence of the company 
or its employés, either In the character, construction, or management of the 
engine, unless the contrary is shown to your satisfaction; and the burden of 
proof is on the défendant to show that It was not négligent In any partlcular 
that may hâve opérât ed to cause the injury." 

The court refused to give either of the instructions requested, and 
its refusai to do so is now assigned for error. 

By statute in the state of Minnesota, when it is established in cases 
of this kind that the fire eomplained of resulted from sparks or cin- 
ders thrown from the cars or engines of a railway company, the bur- 
den is cast upon the railway company to show that it was not négli- 
gent. The statute is in the foUowing words: 

"AU railroad companies or corporations operating or rannlng cars or steam en- 
gines pver roads In thIs state sball be liable to any party aggrleved for ail dam- 
age cauSed by flre belng scattered or thrown from said cars or engines, witiout 
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the owner or ovmers of the property bo damaged beln^ requlred to show 
defect in thelr englnes or négligence on the part of tbeir employés; but the 
fact of sucb fire being so scattered or thrown sàaU be construed by ail courts 
having jurisdiction as prima fade évidence of such négligence or defect. 
• • *" Gen. St. 1894, § 2700. • 

Under this statute, the presumption of négligence, however, is a 
disputable one, and may be rebutted by showing that the défendant 
did use due care, and was not négligent. The défendant was oper- 
ating its road under lawful authority upon its own land, and could 
not be made liable for the destruction of the plaintiff's building upon 
an adjacent lot unless it was négligent in its management or the con- 
dition of its engine. The action is based upon the négligence of the 
défendant, and it cannot be made liable to adjacent property owners 
for unavoidable or usual conséquences of the proper opération of its 
road. We think the first request was properly refused. The gist of 
the action is négligence. The évidence shows that this engine was 
used in the suburban service, pulling a light train, consisting of two 
coaches; that there was no perceptible grade at the place where the 
fire occurred; and that the engine was sufiScient for the service in 
which it was used; and the mère fact that, in the ordinary and proper 
opération of this engine, it would throw out a greater quantity of 
sparks than would hâve been thrown out in the ordinary and proper 
opération of a larger engine doing the same work, and thereby in- 
crease the danger from flre to adjacent property, would not of itself 
amount to négligence. Négligence is a breach of duty, unintention- 
ally and proximately producing an injury to another possessing equal 
rights. It is the omission to do something which a reasonable man, 
guided by circumstances which ordinarily regulate the conduct of 
men in the transaction of their affairs, would do, or the failure to 
observe for the protection of the interests of another that degree of ' 
care, précaution, and vigilance which the circumstances justly de- 
mand. A railway company must exercise reasonable care in the use 
of its property and in the opération of its trains to avoid injury to 
others; hence the rule requiring "it to avail itself of the best me- 
chanical contrivances and inventions in known practical use which 
are effective in preventing the burning of private property by the 
escape of sparks and coals from its engines" ; but to say that the use, 
instead of an ordinary road engine, of a smaller engine, which emitted 
more and hotter sparks than the ordinary road engine, but which was 
in every way suitable for the service in which it was employed, and 
was equipped with suitable appliancës, ànd was carefully operated, 
was négligence, would be going far beyond the rule applicable to this 
class of cases. Daly v. Eailway Co., 43 Minn. 319, 45 N. W. 611; 
Frace v. Railroad Co., 143 N. Y. 182, 38 N. E. 102. The two Minne- 
sota cases, Karsen v. Railroad Co., 29 Minn. 12, 11 N. W. 122, and 
Burud V. Railway Co., 62 Minn. 243, 64 N. W. 562, and Piggot v. 
Eailway Co., 3 C. B. 229, do not change or announce any différent 
rule. The Minnesota cases turn upon the question whether or not 
there was évidence to support the verdict of the jury, and the court 
flnds that there was. The case of Piggot v. Railway Co. was a dif- 
férent case in its facts from the case at bar. The évidence in tliat 
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case was to thé effect tliat the engine in question tlirew sparks and 
small particles of coke of an unusual size from the smokestack; 
that they fell in an ignited state on the premises destroyed, and that 
there was no contrivance in the way of a netting to arrest the escape 
of fire from the smokestack, and therefore there was no check on the 
size of the sparks which might escape. There was also évidence tend- 
ing to show that the danger might hâve been avoided by using en- 
glues of such power that they need not be worked to their utmost 
capacity. In tliis case there is no évidence tending to show that this 
motor engine was not of snfûcjent size and capacity to operate the 
train to which it was attached. On the contrary, the testimony shows 
conclusively that the engine was not worked to its full capacity, and 
was entirely sufiScient to do the work in the service in which it was 
employed. 

The second request was fully covered bv 4;he instructions of the 
court. The court instructed the jury as follows : 

"If you shoulà détermine that tue évidence satisfies you that the plalntlff has 
proved the communication of the fire to the building from sparks or cinders 
from this motor engine, then the burden of proof is shifted upon the défendant. 
and he must overeome the prima facle case,— that presumption. He must show 
that there was no defect in the engine; that there was no négligence In the 
manner of its opération by defendant's employés; and that they were sldllful 
men. In other words, he must prove that there was no négligence, within the 
définition of the term as I hâve deseribed it to you. And I told you that négli- 
gence was the failure to do something which an oi-dlnarily prudent man raider 
the circumstances would do, or doing something which an ordinarily prudent 
man under the circumstances would not do. This is the définition of négli- 
gence; and it is necessary for the défendant oompany to show that it used ail 
reasonable and proper care, caution, diligence, and sklll in the construction 
of the motor engine, and that at the time of the fire it was skillfuily operated. 
That is ail the rallroad eompany would be required to do,— to use ail due 
and reasonable care and caution in providing appliances for the prévention of 
the émission of sparks and cinders from the locomotive, and sklll in the man- 
agement of it by its operators at the time." 

"Of course, when a rallroad Company equips Its englues with appliances for 
the prévention of the émission of sparks and cinders, it must hâve tie ap- 
paratus complète as far as the appliances used for the prévention of the es- 
cape of sparks and cinders from its smokestack are concemed. It cannot com- 
ply with the law by merely having the form of the .appliance In common use, 
but it must hâve the détails complète. Everything must be properly construct- 
ed, and the appliances must be perfect in form. It must exercise reasonable 
care and skill in using thèse expédients for the prévention of fire, and use such 
exi>edients as are in common use for the prévention of fire being emitted from 
its smokestack." 

We think thèse instructions were as favorable to the plaintifl as he 
could properly ask. There being no error in the record, the judg- 
ment of the circuit court is afflrmed. 
83 F.— 20 
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, Ex parte DAW^ÔN, 
(Circuit Court of Appeals, Eighth Circuit. October 5, 1897.) 
No. 908. 

1. Interstate Extradition— Esthadition Wabeant— Sufficiency of Récit- 
als. 

An extraditloi» warrant recitlng that It Is issued pursuant to thé réquisi- 
tion of the govemor of another sta.te, that said réquisition is aecoinpanied 
by a. copy of the Indlctment agalnst the party demanded, and that said 
copy of the indlctnient is eertifled by the govemor of the demanding state 
to be "in due form," is suffieient, under tlie statutory requirements of sec- 
tion 5278, Eev. St. U. S.; the expression, "eertifled to be In due form," 
being équivalent to, and in substantial compliance with, the statutory 
words, "eertifled as autihentlc." ■ 

3. Same— Habeas Corpus. 

A fédéral court will not, on habeas corpus, discharge a prisoner cliarged 
wlth the violation of the crlminal laws of one state, and apprehended in 
another, where it appears by the récitals contained In the warrant by vir- 
tue of which he was arrested, and by the record of the extradition proceed- 
Ing, that no right, privilège, or Immunlty secured hlm by the constitution 
and laws of the United States will be violated by remanding him to the 
custody of the agent of the demanding state. And the court will seek to 
uphold the actions of the executive, provided they appear to be in good 
falth. 

Appeal from the District Court of the United States for the West- 
ern District of Arkansas. 

W. A. Falconer, for appellant. 

Before BREWER, Circuit Justice, SANBORN, Circuit Judge, and 
EINER, District Judge. 

RINER, District Judge. In November, 1896, L. P. Dawson flied 
his pétition for a writ of habeas corpus in the district court for the 
Western district of Arkansas; alleging that he was unlawfully re- 
strained of his liberty by one M. C. Rushin, contrary to the constitu- 
tion and laws of the United States. The writ was issued, and on the 
retnrn day the respondent made his return thereto, as f ollows : 

"Gomes M. C. Rushin, and produces herein the body of Oliver P. Jones, who 
describes himself in the pétition herein as L. P. Dawson, amd states to the 
court that he has the said Dawson, alias Jones, In his custody under and pur- 
suant to the folio wing authority: The said Oliver P. Jones was indicted by 
the grand jury of Marion county, in the state of Georgia, for the crime of mur- 
der, and became a fugitive frpm the justice of the state of Georgia. That the 
governor of the state of Georgia appointed your respondent, ÎM. C. Rushin, agent 
of the state of Georgia, to arrest, receive, and convey back to the state of Georgia 
the aforesaid Oliver P. Jones, and, pursuant to such appointment [your respond- 
ent], pi'oceeded to the state of Arkansas with a requisàtion from the governor of 
the state of Georgia to the governor of the state of Arkansas for the arrest 
and surrender to said Rushin of the said Oliver P. Jones, and accompanied 
therewith a copy of the indlctment, eertifled by the governor of Georgia to be 
in due form. That pursuant to said réquisition the governor of the state of 
Arkansas did on the 12th day of November, 1896, issue his warrant to the 
sheriff of Sébastian county, commanding him to take into custody the body of 
Oliver P. Jones, and deliver him to this respondent, M. C. Kushln; and pur- 
suant to his duty in the promises this respondent, on the 13th day of November. 
1896, reeeived said Oliver P. Jones from the custody of the sheriff of Sébastian 
county, and is detaining him under said authority, and désires to proceed forth- 
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■wlth with Mm to the state ot Georgîa, and would hâve proceeded ère this 
but for the writ from this honorable court. Your respondent herewitti tenders 
his appointment as agent of the staté of Georgia, and the warrant of the gov- 
emor of Arkansas, a copy of whlch is attached, and the retum of the sherifC 
of Sébastian coun^, and prays that he be discharged herewlth, and permltted 
to proceed wJth his dutles, as agent of the state of Georgia, In eonveylng said 
Oliver P. Jones to be delivered to the justice of that state. 

"M. C. Rushin." 

"State of Arkansas to the Sheriff of Sébastian, Greetlng: Whereas, W. Y. 
Atkinson, govemor of the state of Georgia, has, by hls writ or réquisition, 
accompanied by a copy of indictment in said state of Georgia, demanded the 
body of Oliver P. Jones, eharged in the said state with the crime of murder, 
and said govemor lias certifled that tbe aeeompanying indictment against said 
Jones Is In due form: To the end, therefore, that justice may be done in the 
premises, you are hereby commanded to take the body of said Oliver P. Jones, 
and safely keep, and that you cause him to be delivered to M. 0. Rushin, the 
agent of the state of Georgia, to be taken to said state, that he may be dealt 
with as law and justice may require. And ail sheriffs, coroners, constables, 
and other officers to whom this writ may be shown are enjoined herein to aid 
and assist you in the exécution thereof ; and do you make due retum of this 
writ. 

"In testimony whereof, I hâve hereunto set my hand, and caused 

to be afflxed the great seai of the state of Arkansas. Uone 

[Great Seal.; at the city of Little Rock this the 12th day of November, in 

the year of our Lord one thousand eight hundred and ninety- 

six, James P. Clarke, 

"Governor of Arkansas. 
"H. B. Armistead, 

"Secretary of State." 

"State of Arkansas, County of Sébastian. 
"I certify that, having the within-named Oliver P. Jones in my custody, I did 
on the 13th day of November, 1896, deliver his body to the within-named M. C. 
Rushin, as herein commanded. T. W. Bugg, Sherifï." 

To this retum the petitioner demurred, and the demurrer was orer- 
ruled, The petitioner then flled a reply to the retum, and on the 
hearing the issues of fact raised by the reply were determined in f avor 
of the respondent, and the petitioner was remanded to the custody 
of the respondent. Thereupon he prayed an appeal to this court. 

The only assignment of error urged upon the attention of the court 
by the petitioner as a ground for reversing the order of the district 
court is in the following words : 

"It does not appear therein [by the retum or the warrant of the govemor of 
ArkansasJ that the copy of the Indictment aeeompanying the réquisition of the 
governor of Georgia had beeii certifled by said govemor of Georgia to be duly 
anthenticated." i 

While it is not necessary to the sufficiency of an extradition war- 
rant, when attacked on habeas corpus, that it shall set out in full a 
copy of the indictment or afifidavit upon which it is based, or that it 
be accompanied by such afifldavit or indictment, yet a warrant for the 
arrest and return of the fugitive criminal must recite or set forth, in 
substance, the évidence necessary to authorize the state executive to 
issue it; and, where the réquisition, and the copy of the indictment 
aeeompanying it, are not made a part of the retum, and the warrant 
alone, as iû this case, is before the court, it must show (1) that a 
demand by réquisition has been made for the party in custody, as 
a fugitive from justice; (2) that the réquisition was accompanied by 
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a copy ôf an indictment or affidavit charging the commission of an 
offense; (3) that the Copy of such indictment or afftdavit was certified 
by the governor of thé ,state making the demand as authentic. Rob- 
erts T. Eeilly, 116 U. S. 80, 6 Sup. Ct. 291; Ex parte Reggel, 114 U. 
S. 642, 5 Sup. Ct. 1148; In re Doo Woon, 18 Fed. 898; Ex parte Smith, 
3 McLean, 121, Fed. Cas. No. 12,968; People v. Donohue, 84 N. Y. 
438. The sufificiency of the warrant issued by the governor ol Ar- 
Icansas for the arrest and return of the petitioner is not questioned, 
except in one particular. It is insisted that the récital in the war- 
rant that the governor of Georgia "has certified that the accompany- 
ing indictment against said Jones is in due form" does not comply 
with the requirements of the statute, and is therefore illégal and 
void. Section 5278 of the Eevised Statutes of the United States makes 
it the duty of the executive authority of the state to which a person 
chargea with crime has fled to cause the arrest of the alleged fugitive 
from justice whenever the executive authority of any state or terri- 
tory demands such person as a fugitive from justice, and produces a 
copy of an indictment found or aiSdavit made before a magistrate of 
any such state or territory, charging the person demanded with hav- 
ing committed a crime therein, certified as authentic by the governor 
or chief magistrate of the state from whence the person so charged 
has fled. The question presented for our détermination is whether 
the récital, certified to be "in due form," is équivalent to a récital that 
the copy of the indictment accompanying the réquisition was "certi- 
fied as authentic," and therefore a substantial compliance with the 
requirements of the statute. The rules by which this question must 
be determined are the rules applicable to the construction of statutes 
by which the intention of the lawmaker is to be arrived at. As be- 
tween the states of the Union, the whole subject of extradition is 
regulated and governed by positive law. The law of congress was 
passed in conformity to the provisions of the fédéral constitution upon 
the subject, and we must suppose that the object of the law was to 
furnish the means by which the constitutional provision could be fairly 
and impartially carried into effect between the states. It is a copy 
of the indictment found or affidavit made charging the person d*» 
manded with having committed a crime that is required to be certi- 
fied as authentic by the statute. The statute makes this requirement 
because other-wise the executive of a state upon whom the demand 
is made might be imposed upon by what purported to be a true copy 
of such an indictment, but which in fact might be a spurious copy. 
The genuineness of the copy, however, is not to be ascertained by a 
resort to any technical rnle for ascertaining the fact; nor need the 
fact be made to appear in any set form of words, or even in the words 
of the statute requiring the authentication. AU that can be required 
is that the language employed by the demanding governor, in the 
réquisition, understood in its ordinary meaning, shall show that the 
copy of the indictment upon which the réquisition is made is genuine. 
The language of the récital in the warrant is, certified to be "in due 
form" ; and it is now insisted by the petitioner that this is not the 
équivalent of the statutory words, "certified as authentic," and means 
only that the indictment, according to the established method of ex- 
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pression or practice in Georgia, regularly and legally charges a 
crime. We cannot adopt tMs construction of the récital. The lan- 
guage of tlie récital, fairly construed, we think, is the équivalent of 
the statutory words, and is a substantial compliance with. the act of 
congress which requires the copy to be "certified as authentic," for 
the reason that it négatives the idea that the copy is spurious or 
fictitious, and shows that it is genuine, which is the only purpose of 
this provision of the statute. 

That the fédéral courts hâve jurisdiction in cases of interstate ex- 
tradition has 'never been questioned. Undoubtedly the courts of the 
United States hâve jurisdiction, on habeas corpus, to discharge from 
custody a person who is restrained of his liberty in violation of the 
constitution or laws of the United States, although he may be held 
under state process for an alleged offense against the laws of such 
state. The right of one state of the Union to demand from another 
the delivery of a person who has fled from justice dépends upon the 
constitution of the United States, and the mode of proceeding and 
the évidence necessary to support such demand are prescribed by the 
statute of the United Statea It therefore follows that, when the 
executive of a state, upon whom a demand has been made for the 
surrender of a fugitive from justice, causes, by virtue of his warrant, 
the arrest of the person charged as a fugitive from the Justice of 
another state, the prisoner is in custody under color of authority de- 
rived from the constitution and laws of the United States, and is en- 
titled to invoke the judgment of its courts as to the legality of his 
arrest. A fédéral court will not, however, on habeas corpus, discharge 
a prisoner charged with a violation of the criminal laws of one state, 
and apprehended in another, where it appears by the récitals con- 
tained in the warrant by virtue of which he was arrested, and the 
record of the extradition proceedings, that no right, privilège, or im- 
munity secured to him by the constitution and laws of the United 
States will be violated by remanding him to the custody of the agent 
of the state demanding him. While the liberty of the citizen is, of 
course, always to be caref ully guarded, yet, when the executive of a 
state in which the alleged fugitive from justice is found is satisfled of 
the integrity of the proceedings to secure his surrender, the fédéral 
courts will not be technical in seeking excuses for the purpose of 
overthrowing the décision of such executive, and discliarging the al- 
leged fugitive. They will rather seek to uphold any such proceedings 
carried on in apparent good faith. The order of the district court 
remanding the appellant to the custody of the respondent, as the 
agent of the state of Georgia, is aflQrmed. 



CONLEY V. MARUM. 

(Circuit Court, S. D. New York. November 12, 1897.) 

Patents — Invention — Tobacco Wrappbrs. 

The Conley patent, No. 526,.517, for an improvement in wrappers for to- 
bacco, consisting of a combinée! paper and foil wrapper made by securing 
the sheet of ïoil to the sheet of paper, not over the whole meeting surfaces, 
but only in narrow zones, leaving the remainlng portions of the meeting sur- 
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faces disunlted, held vold on demurrer for want of patentable Invention ap- 
pearlng on the face thereof. 

This was a suit in equity by John Conley against Simon 0. Marum 
for alleged infringement of a patent for an improvement in wrap- 
pers for tobacco. Tlie cause was heard on demurrer to tlie bill for 
want of patentable invention. 

Artliur V. Briesen and H. M. Turlc, for complainant. 
Harry E. Knight and George H. Knight, for défendant. 

GOXE, District Judge. This is an infringement suit based upon 
letters patent, No. 526,517, granted to the complainant September 
25, 1894, for an improvement in wrappers for tobacco. The alleged 
invention consists in a combined paper and foil wrapper made "by 
securing the sheet of foil to the sheet of paper, not over the whole 
meeting surfaces, but only at small areas thereof." The claims are 
as follows: 

"(1) A wrapper consisting of Bheets of paper and foil laid togetlier face to 
face secured to each other at small portions of tbeir meeting surfaces only, 
leaving the remaîning portions of said meeting surfaces disunited, substantially 
as described. 

"(2) A wrapper consisting of sheets of paper and foil secured togetlier by nar- 
row zones of adbesive material c, d, substantially as described. 

"(3) As a new article of manufacture, a wrapper consisting of separate pièces 
of foil and paper united togetlier by means of an adhesive substance applied 
to portions only of their meeting surfaces, the portions of the sheets of said 
compound wrapper not in contact with such adhesive substance belng composed 
solely of the separate pièces of foll and paper, substantially as described." 

The défendant demurs upon the ground that the patent shows 
upon its face that it is void for laek of novelty and invention. That 
this question may be presented by demurrer is now flrmlv estab- 
lished. Locomotive Works v. Medart, 158 U. S. 68, 84, 15 Sup. Ot. 
745; Richards v. Elevator Co., 158 U. S. 299, 15 Snp. Ct. 831; Id., 
159 U. 8. 477, 16 Sup. Ct 53; Button-Fastener Co. v. Schlocht- 
meyer, 69 Fed. 592; Cleveland Faucet Co. v. Vulcan Brass Co., 72 
Fed. 505. Indeed, the practice of disposing of this question in 
limdne is not only permitted but encouraged by the courts. Strom 
Manuf'g Co. v. Weir Frog Co., 75 Fed. 279. Patent litigation is so 
expensive, dilatory and, ofttimes, vexatious, the record frequently 
containing a mass of irrelevant matter not even alluded to at the 
argument, that it would seem to be in the interest of both parties 
that the question of patentability should be determined before the 
flood gâtes of testimony are opened. In plain language the patent 
is for a sheet of tin foil and a sheet of paper stuck together by paste 
which does not cover the entire surface of the sheets. A person 
who pastes thèse sheets together at the four corners only, infringes 
the flrst and third claims. Should he adopt the plan' which, for 
many years, has been f amiliar to compilers of scrap books, and 
which in one of its well-known varieties bears the name of .a pop- 
ular Anierican humorist, he would infringe ail the claims. What 
is referred to in the patent as "a narrow zone of adhesive material" 
may be created by drawing a brush of mucilage across the paper in 
a straight Une. The patentée did not originate the use of tin foil 
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as a wrapper for tobacco, or ita use in connection with a slieet of 
paper, or its use wlien pasted to a sheet of paper. Ail this ap- 
pears from tlie spécification. It can hardly be said tbat he was the 
flrst to discover that it is more economical to use a small amount 
of paste than a large amount or that paper covered with paste is 
liable to become damp; although the extravagant use of paste by 
former operators and the evils which follow from the humidity thus 
occasioned are some of the "difficulties" pointed out in the specifl- 
cation as having been "overcome" by the patentée when bis mind 
flnally and securely grasped the idea of using less paste. The flrst 
form of wrapper described in the spécification showed the patentée 
how to avoid the wrinkled, stiff appearance which he deemed dis- 
advantageous, the second form showed him how to avoid the difû- 
culties occasioned by handling the sheets of tin foil and paper 
separately. He simply utilized what was plainly shown in the 
structures which he describes. Every advantage pointed out by him 
is found in one or the other of the prier wrappers. It cannot be 
that where two sheets hâve been used to produce a given resuit, 
both when pasted together and when not so pasted, a valid patent 
can issue to one who produces the same resuit with the identical 
sheets, simply because he uses less paste or applies it in a différent 
manner or to a smaller surface. The wrapper of the patent is used 
in ail respects as were the old wrappers. The alleged advantages 
are due to the method of applying the paste and that method is so 
old and simple that nothing but ordinary common sensé was needed 
to apply it. It is safe to assert that there is not in the land a law- 
yer, editor or bookbinder of mature âge who has not pasted papers 
together with mucilage applied in zones and spots. This method 
is probably as old as the use of paper and paste; certainly it was 
vénérable in 1893 when the application in question was filed. The 
demurrer is allowed. 



THE LATJRA. 

NORIEA et al. v. CASTELLANO, 

(Circuit Court of Appeals, Fifth Circuit. June 1, 1897.) 

No. 573. 
Salvaoe Compensation. 

An award of $400 for the services of a tag, consuming 16 hours, In puU- 
ing a barlî from tHe mud at ttie mouth of one of the passes of the Mississippi 
river, said amount to gp, five-eighths to the tug's owners, and the remalnder 
to the crew, In proportion to their wages, hdd, on appeal, to hâve been proper 
both as to the aniount and its distril)ution. 

Appeal from the Circuit Court of the United States for the Eastem 
District of Louisiana. 

This was a libel in admiralty by Nicholas Noriea and others, mem- 
bers of the crew of the towboat Elmer E. Wood, against the Italian 
bark Laura and her cargo, to recover Compensation for alleged sàlvage 
services. Subsequently the Gulf Towing Company, a corporation 
owning the towboat Elmer E. Wood, filed an intervening libel alao set- 
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ting up a claim of salvage against the bark in respect to the same 
transaction. The services in question consisted of a trip by the tug 
from Port Eads to where the bark was ashore in the mud of Pass 
L'Outre, and pulling that vessel off, and towing her from there to 
Port Eads; the time consumed being 16 hours. The claimants of the 
bark set up an alleged agreement whereby the tug was to receive |25 
an hour if successful. The time consumed in the opération was 16 
hours, and the district court gave a decree for the sum of $400, of 
which flve-eighths, or $250, was awarded to the owner, and the remain- 
ing $150 was divided among the crew in proportion to their salaries 
or wages. From this decree several of the original libelants appealed, 
an order of severance having been granted in respect to the others and 
to the intervening libelant. 

John D. Grâce, for appellants. 

Girault Farrar, Hunter C. Leake, and Gustave Lemle, for appellee. 

Before PAEDEE and McCOEMICK, Circuit Judges, and NEWMA]!Ï, 
District Judge. 

PEE CUEIAM. The errors assigned relate wholly to the proper 
exercise of the judgment and discrétion of the trial judge in determin- 
ing the amount of salvage and the apportionment of the same between 
salving vessel and crew. As we are not prepared to say that in re- 
gard to either there was any violation of well-recognized admiralty 
rules and principles, the decree appealed from is aflarmed. 



THE BIILGARIA. 

(District Court, N. D. New York. February 20, 1897.) 

1. Collision— Eléments of Damage— Towaoe. 

TJie expense of tcwing a vessel Injured by collision to a place where It 
was neeessary to take her in order to repaJr her injuries, la recoverable as 
part of the damages. 

3. Samb— CosT OF Sdrvet. 

The expense of a survey of a vessel injured by collision Is recoverable as 
part of the damages against the vessel in fault. 

8, Same— Dbmurrage— Détention dukinq Repairs. 

A vessel injured by the fault of another is entitled as part of her dam- 
ages to recover, as demurrage, the amount she wonld hâve earned during 
the period necessarily occupied in repairs, less the expense of eaming it. 
In ascertaining this amount, where there Is no charter party or marliet priée, 
It is proper to take as a basis the average net profits during the trip of the 
collision and the trips hnmedlately preceding and succeeding it. 

4. Samb — Interest. 

Interest is allowable on the varions items of damage recoverable in a col- 
lision case. 
6. Admiralty— Exceptions to Commissioner's Report—Objections to Evi- 
dence. 

Where a witness having charge of a vessel's books, testifies before a 
commissioner as to facts which might be shown by the books themselves, 
and such évidence is objected to only ou the grounds that it is Irrelevant 
and immaterial, the court, on the hearing of exceptions to the report, will 
not exclude the évidence as Incompétent because the books were not pro- 
duced. 
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This was a libel in rem by the Union Transit Company against the 
steamer Bulgaria to recover damages sustained by the steamer W. H. 
Stevens in collision with the Bnlgaria. The court heretofore, on 
June 12, 1896, rendered an opinion finding the Bulgaria solely in 
fault. 74 Fed. 898. The cause is now heard on exceptions to the 
commissioner's report on the question of the amount of damages. 
The commissioner allowed damages as shown in the following sched- 
ule attached to his report: 

Schedule A. 







Tonnage. 








Net Barning8 




Trip. 


Days. 


West 
Bd. 


EastBd. 


Total. 


Per Trip. 


Par Day. 


8% Days. 


2 
8 
4 


11 
U 
18X 


158 

621 
636 


1,227 
1,258 
1,295 


1,880 
1,879 
1,921 


$1,188 62 

2,658 69 

440 91 


$108 06 
191 85 
82 62 


$ 945 58 

1,668 68 
285 42 






1,400 


8,780 


5,180 


$4,388 12 


$382 58 


$3,899 68 



Demurrage— Average net earnings for 8% days $ 966 54 

Interest thereon from June 28, 1895, to date of report,— 1 year, 6 months, 17 

days 89 64 

Add time of orew while repairs were being made : 

Captain, 8% day s, at ?1, 100 season ("3^ mo. ) , $157 mo $43 70 

Chief engineer, 8% days, at $103 per mo 30 00 

2nd engineer, i^ days, at $63 per mo 9 45 

Ist mate, 2^ days, at$74 permo 6 18 

andmate, 2)^ ^ays, at$56 permo 4 67 

2 wheelsmen, i}4 days, at$31 permo 4 64 

1 watchman, 2 days, at$37 permo 1 SO 

Icook. 2X days, at$50 per mo 4 17 

1 porter, IJ^ days, at$20 per mo 1 00 

4 deckhands, at $15 per mo 3 00 



Interest thereon from Nov. 27, 1895, to date of report, — 1 year, 1 month, 18 
days 

Bill of Maytham Tug Line 

Interest thereon Irom July 24, 1895, to date of report,— 1 year, 5 months, 33 
days 

New line $34 00 

Burvey 25 00 

Interest thereon from November 27, 1895, to date of report,— 1 year, 1 month, 

18 days 

Bill Union Dry-Dock Co 

Interest thereon from December 18, 1895, to date of report,—! year, 37 days 



106 61 

7 19 
42 00 

8 73 



49 00 

3 34 

782 52 

50 44 

$2,101 01 



AU of the above interest at 6 per cent, per annum. 

Norris Morey, for libelant. 
Harvey D. Goulder, for respondent. 

COXE, District Judge. I hâve read ail the testimony and hâve 
reached the conclusion that ail of the principal flndings of fact in the 
report of the learned commissioner are correct. 

Collision Damages. The amount found due the libelant for the 
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damages occasionèd by thé collision appears to be a conservative 
award. It représenta the stim actually paid for repairs made ue-^es- 
sary by the collision. That thèse repairs were necessary and the 
amounts paid reasonable suflâcièntly appears. Indeed, a much larger 
bill might hâve been incurred f or the reason that in the hurry to put 
the vessel again at work several items of injury were hastily and not 
permanently repaired. Surely the testimony was sufflcient to prore 
a prima facie case. The America, 4 Fed. 337. 

Towage. The allowance of |42 for towage was proper. It ap- 
pears that it^was absolutely necessary to tow the Stevens as stated in 
the proof in order to repair the injuries jesulting from the collision. 
The bill for thèse services was rightly allowed. The Fannie Tuthill, 
17 Fed. 87. 

Hawser. The proof submitted is insufiScient to sustain the allow- 
ance of $24 for a new hawser. This is hardly disputed, but the libel- 
ant contends that the proof at the trial shows that a six-inch hawser 
was parted by the collision, and the brief states that thë amount 
allowed represents the différence betweèn the value of the old Une and 
the new. The évidence taken at the trial bas not been submitted, 
and after careful search I am unable to ând any testimony supporting 
the statement of the brief. As the matter is now presented the ând- 
ing rests solely upon testimony of a witness who had no personal 
knowledge of the collision. In any view, assuming that évidence at 
the trial shows ail that is asserted by the libelant, it would still seem 
that there is insufflcient proof upon which to charge the respondent 
with "forty-âve fathoms of six-inch manilla hawser." 

Survey. The item for the survey was properly allowed upon the 
authority of The City of Ohester, 34 Fed. 429; New Haven Steamboat 
Co. V. Mayor, etc., 36 Fed. 716. 

Wages of Crew. The latter case is also authority for allowing 
the sum of |106 paid the crew of the Stevens while she was repairing. 
The fact of the payment of this sum and the necessity therefor is 
sufficiently established by the libelant and is wholly uncpntradicted 
by the respondent. 

Demurrage. The Stevens was delayed at Buffalo 8J days during 
the season of navigation. This is undisputed. She is entitled to 
recover as demurrage what she would hâve earned during this period, 
less the expense of earning it, namely, her net profits. This proposi- 
tion is also conceded. In arriving at this amount the commissioner 
ascertained the earnings of the Stevens by taking an average of her 
net profits during the trip of the collision and the trips immediately 
preceding and succeeding. He fixed the amount at $966.54 or |110 
per day in round numbers. The court might almost take judicial 
knowledge of the fact, based upon a large number of cases in which 
the per diem value of similar vessels has been in issue, that this award 
is not exorbitant. If it were the respondent would hâve no difficulty 
in proving the fact. The earnings of the Bulgaria, during the same 
period, would fumish some criterion at least by which to estimate 
those of the Stevens ànd detect any attempt at f raud. The respond- 
ent has remained silent There is not a word disputing the libelant's 
testimony. 
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The net earnîngs of the Stevens during the thrée trîps in question 
were establislied by tlie testimony of tlie secretary and treasurer of 
the Union Transit Company, the libelant. He testified that he had 
charge of the disbursements and the receipts of freight during the 
time in question and that the bocks relating thereto were kept under 
his supervision and direction. It is now objected that his évidence 
is incompétent because the bocks were net produced. This objection 
was net taken before the commissioner; if it had been he could and 
probably would hâve ordered the production of the bocks. The only 
objections taken were that the évidence would not furnish a proper 
measure of damage and that it was hearsay and immaterial. Subse- 
quently a motion to strike ont was made upon the ground that the 
testimony was irrelevant and immaterial. The absence of the bocks 
was not referred to until the witness was recalled and then cnly when 
a motion was made to strike ont certain testimony. There being no 
market price and no charter party it would seem that the method 
adopted by the libelant of prcving the value of the vessel was the cnly 
one that could be resorted to. The Pctomac, 105 U. S. 631. That 
the Stevens was in demand, that she would hâve received a cargo im- 
mediately but for the collision, is conclusively proved. I am inelined 
to think that a witness having the expérience and knowledge shown 
by Mr. Meyers is compétent to state what amount his vessel earned 
upon a given trip without pi'oducing ail the papers and entries relat- 
ing to her receipts and disbursements. But it is not necessary to 
décide this question for the reason that he was net requested to pro- 
duce the bocks and papers at any time, nor was the question sug- 
gested until after the testimony had ail been taken. 

Interest. The commissioner was right in allowing interest The 
America, 11 Blatchf. 485, Fed. Cas. No. 285; New Haven Steamboat 
Co. V. Mayor, etc., supra. 

It follows that, after deducting item of |24 for the new line and 
interest thereon, the report should be conûrmed and the exceptions 
overruled. 



THE BAENWOOD. 

FRANKLIN SUGAR-REFINING 00. v< THE BARNWOOD. 

(District Court, B. D. Pennsylvania. July 2, 1897.) 

Shippinq — Damage to Cargo — Insufpicieîjt Dunnage. 

A ship wliicli neglects to provide dmuiage for sugar cargo, in conséquence 
of wliich tbe bags in tlie lower tier are ailowed to rest on tlie floor, in tlie 
moisture caused by drainage from above, is liable for the damage, Including 
tHDtli naturàl drainage and sucli as arises from soalclDg by sea water. 

SaME— ASCERTAINMENT DP DAMAGES— SALB DP GOODS. 

The value of goods damaged through neglect of the ship is best de- 
termined by a publie sale thereof witliin a reasonable time after arrivai. 
Where a cargo of sugar was delivered on March 12th, and the damaged por- 
tion was sold on April 3d, helâ, that the sale was within a reasonable time, 
and that Intermediate fluctuations of the market for souud sugar were not 
to be regarded. 

In Admiralty. 
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Thls was a proceedlng In admlralty by the Franklin Sngar-Reflning Company 
agalnst the steamshlp Earnwood, In whlch tihe following state of faets ap- 
peared: On or about the 27th day of January, 1894, Francke Hijos & Ce, 
the vendors of Ubelant, entered Into charter party with the Earn-Llne Steam- 
shlp Company, time eharterers of the said steamship Earnwood, for the trans- 
portation of a cargo of sugar from a port in Cuba to Philadelphia, at the rate 
of freig'ht therein mentioned. Bills of lading were signed and dellvered by the 
master for 20,523 bags, shlpped in apparent good order and well conditioned. 
The cargo of sugar after being shipped from Cuba was duly purehased by libel- 
ant, who became the owner thereof, and to whom the said cargo was to be 
delivered at the port of Philadelpliia. The steamship sailed from the ports of 
Cardenas and Matanzas in Cuba, where she had taken on board the said cargo, 
and subsequently arrived at the port of Philadelphia, on the 7th day of March, 
1894, and was unloaded of her cargo on the 12th day of March. Of the said 
cargo of sugar, It was then elalmed by the Ubelant that 821 bags were greatly 
stained and damaged, owing to the neglect on the part et the ship to provide 
proper dunnage under the cargo in the hold, and between the decks. Appraise- 
ment and surreys were made by the direction of both the Ubelant and re- 
spondent, separately, which differed both as to the condition of the cargo and 
the stowage of the same. The bags which the Ubelant elalmed were damaged, 
were placed by the Ubelant in the hands of a compétent auctioneer, who after 
due notice, by advertising, sold the same at public sale, on April 3d following, 
by which time the market priée of sugar had fallen. This proceedlng was then 
begun by the Ubelant to recover-damages which had, it was alleged, accrued 
to it by the sale of the damaged sugar, the Ubelant having paid the respondent 
In the meantlme the latter's freight, reserving the right to bring the présent 
action. After proofs were taken by each party, the case was argued upon its 
merits before BUTLER, J., who subsequently delivered the following opinion: 

"The water tanks had covers, and an open space existed between them and 
the floor of the hold. The sldes of the vessel were battened so as to prevent 
cargo from resting dlrectly agalnst them. The only ground of complaint is that 
the vessel was not provided with dunnage under the cargo In the hold, and the 
between-decks. No such dunnage was provided; and the failure to provide 
it is just cause for complaint The drainage from the sugar pressed down to 
the floors and injured so mueh of the sugar as was contained in the lower tier 
of bags. That such drainage Is usual and unavoidable, the évidence does not 
leave ta doubt. Even with proper storage, the sugar will be more or less 
affected by sweatlng, and for the loss thus sustained there is, of course, no 
liability; but with the lower tier of bags placed immediately on the floor, pre- 
cluding the circulation of air, and subjected to the drainage from above, this 
cargo was rendered liable to tojury which should hâve been avoided. The use 
of such dunnage is customary, and it should hâve been employed in this in- 
stance. The case differs In some circumstances from Robinson v. Reflning Co., 
70 Fed. 792, but in principle Is simUar. For the loss resulting from the l^ailure 
to use it in tliis instance, the respondent Is liable. The suit must therefore be 
sustained, and a commission be appointed to ascertain the estent of tliis loss." 

Accordingly, the case was referred to Francis C. Adler, Esq., as commissioner, 
who after hearlng testimony, in pursuance of his appointment, reported that 
821' bags of sugar,' as elalmed by the Ubelant, which had been stowed on the 
lower tier m the hold, had been damaged by neglect on the part of the ship 
to provide proper dunnage. The damage to the sugar, the commissioner founci, 
was brought about by the présence of sea water, which could hâve been avoided 
had proper care been exerclsed. The commissioner reported that from March 
12th, to March l&th, the damaged bags of sugar were held by the Ubelant at 
the spécial order of the respondent. He further found that the best method 
of ascertaining the value of the damaged sugar was by a public sale of the 
same within a reasonable time after the arrivai and delivery of the goods, and 
that the sale which had been made of them, on April 3d, was in every particular 
properly conducted, and was within a reasonable time after the arrivai. Upon 
the question of what damages, If any, Ubelant was entitled to reeover, the 
commissioner reported that the market value of sound sugar which upon the 
day of deUvery, March 12th, was 33/i« cents per pound, had faïlen to 2% cents 
per pound on the day of the sale, and that on the latter day, tlie damaged bags 
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were soM for 2% cents per pound. He also found that 324 pounds of sugar 
had been lost by rehandling. In his opinion, the proper measure of damages for 
the injury to the sugar wae the différence between the market value of souAd 
sugar on the day of dellTery, and the market value of damaged sugar on the 
day of the^sale, together with an allowance for the 324 pounds lost by re- 
handling, for wharfage, and for auctioneer's expenses. This sum the commis- 
sioner ascertained to be $2,131.81. The commissioner, however, reported that 
inasmuch as his authority was confined strictly to the ascertainment of the dam- 
age done to the lower tier of bags by the drainage from attove. or from want 
of circulation of air, due to the lack of dunnage, he was compelled to report 
that the libelant's évidence fell short of that, because in his opinion the damage 
was due to the présence of sait water. He therefore reported that the libelant 
was not entitled to a recovery, unless the court be of a différent view than that 
expressed in Its opinion (supra); if the court, however, was of opinion that 
the libelant was entitled to recover under the circumstances, he reported that 
it was entitled to recover the sum of $2,131.81. 
Exceptions were filed to the commissioner's report by both parties. 

J. Eodman Paul, for libelant. 

I. The ordinary rule for the measure of damage in cases of goods injure* in 
transit Is the différence between the sound and damaged goods, in value, at 
the time and place of arrivai. Haie, Dam. p. 254; Suth. Dam. § 933; Sedg. 
Dam. (1891) § 845 et seq.; The Mangalore, 23 Fed. 463; Manufacturing Co. v. 
The Guiding Star, 37 Fed. 641. This is admitted to be the gênerai rule. Where, 
however, the relation of vendor and vendee exists between shipper and con- 
signée, the contraet price of the sound goods forms the basis of value, rather 
than the market priée. In the présent case the contraet price and the market 
l)riee on the day of arrivai coincided, so that this élément need not be considered 
hère. 

n. But how Is the value of the damaged article to be determined? There are 
only two methods: First, the views and opinions of experts, which, as is well 
known, are apt to difCer wldely, and, in the final resuit, to inflict hardship upon 
the carrier, since there are always to be found those who would not wish the 
damaged article at any price. As Judge Morris said in the case of Hamilton 
V. The Kate Irving, 5 Fed. 634: "It may be that damaged goods of the particu- 
lar kind are not often dealt in. It is often difficult to find merehants who will 
buy unmerchantable goods at any price, although to the consumer they may be 
as serviceable as before they were damaged. lû this case one of the principal 
iron merehants called as a witness said he would not hâve taken the damaged 
cotton tles at any price." And yet, on a sale, thèse ties brought not far below 
their sound value. But the uncertainty and the unsatisfactory character of ex- 
pert testimony is sufficiently well known, and it Is tmfair that either party 
shovild be subjected to it, especially the Innocent receiver of the goods, who 
should be left In no doubt as to his proper course in order to Uquidate or dé- 
termine the exact amount of damage. The only other, and the universally 
preferred, method of ascertaJnlng the value of damaged articles, is a publie 
sale, after due advertisement, and opportunity for bidders to be présent. In 
Hénderson v. The Maid of Orléans, 12 La. Ann. 352, the court said, after 
stating the gênerai rule for the measure of damage: "That différence In value 
should hâve been ascertained by a public sale to the highest bidder. Green- 
wood V. Cooper, 10 La. Ann. 796. It was in the power of plaintiffs to hâve 
subjected them to this test, as the clocks hâve always remained in their pos- 
session In the warehouse. It was their duty to hâve done so." In the case ol 
The Ship Thlrlmere, No. 35 of 1894, in this district (unreported), the précise 
point was fuUy discussed by the leamed commissioner, Mr. Morton P. Henry, 
and his report was conflrmed by the court. There a cargo of chalk arrived, 
somewhat damaged by manganèse dust. The consignée refused to aeeept it, 
although It had been delivered at his yard; merely notifying the shipowner 
that it was held subject to his order, and requesting him to remove it. On the 
assessment of damages before the commissioner, the chalk was still in the pos- 
session of the libelant, and he attempted to prove the extent of the damage 
by the opinions of varions experts who had examlned the clialk. The commis- 
sioner ruled that a sale was the only proper and satisfactory way of ascertain- 
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Ing the character and estent of the damage. The commlssloner fnrtlier held 
that a month was a reasonable time wlthin which the sale should hâve taken 
place, and allowanee was made for storage, expenses, etc., only up to the 
period of one month after the arrivai of the damaged chalk. ïhe commls- 
sloner hère has found as a fact, and It is not serlously disputed, that, for the 
purpose of securing a proper publie sale, the time intervening between the 
arrivai of the Bamwood and the date of sale (between two and three weeks) 
was not unreasonable, in vie'w of the necesàty o( advertisement, the delay 
occasioned by the attachment for freight, etc. Indeed, précipitons and liasty 
sales hâve been properly cohdemned by the courts. In The Marinin S., 28 
Fed. 664, a cargo of licorice was damaged to some estent by iron-ore dust, 
which might hâve been prevented by suiHcient dunnage. The whole lot of 
licorice was at once sold at auction, after survey, without attempting to separate 
the bundles that were Sound from those that were injured. "To throw a large 
quantity of goods," said Judge Brown, "on the market, for sale at auction 
as damaged goods, upon such sliglit examination, at the assumed risk and loss 
of tie vessel, appears to me to be as unreasonable and unjust as It would be 
ruinons in its results to carriers. Looking to the just protection of the inter- 
ests of carrying vessels, as well as of consignées, a court of admiralty eannot 
support any such imreasonable and precipitate action. The good bundles should 
hâve been separated from the bad, and the carrier charged with only the 
damages to those aetually injured, togetner with the expense of the examination 
and séparation, when that course is practicable, and for the évident interest 
of ail concerned. The master is entitled to the saœe protection against unrea- 
sonable and indiscriminate sales by the consignée In the port of discharge on 
the vessel's account and risk, that is imposed on the master, in favor of the 
owner, on a sale by the master In a foreign port." The sale, therefore, must 
be deliberate, with a careful regard for the rights o-f ail concerned. This re- 
quires time, and the time in the présent case was not excessive. 

m. A public sale being not only the best, but perhaps the proper, method 
of determining the value of damaged goods, and such sale, in order to be fair, 
requiring the lajise of a certain time after arrivai, of the goods, the interme- 
dlate fluctuations of the market are not to be regarded in liquidating the value 
of the damaged goods as of the date of arrivai. Any other rule would put upon 
the innocent receiver of goods the risk of the market, and eompel him to 
abandon the best and falrest method bf ascertaining the damage, and rely upon 
the opinions of experts, thus Introducing into the commercial world an un- 
forttmate élément of doubt as to the course of action to be pursued in each case. 
The authorlties sustain the position that intermediate fluctuation of the mai'ket 
for soimd goods between arrivai and sale of damaged goods should not be re- 
garded in determining the value of the latter, as of the prier date of arrivai. 
In Collard v. Eailway Co., 7 Hurl. & N. 77, the carrier was held liable for 
damage to certain hops consigned to a purchaser, and rejected by him. The 
shipper, to whom they were retumed, dried tîie same hops, which were rendered 
as good as ever for actual use, but thelr market value was depreçlated. A 
sale of the hops was then liad, but at that time the market price of hops had 
conslderably faUen from what it was at the time when they should hâve been 
delivered to the consignée. It was held by the court of exchequer that the 
plalntiff "was entitled to recover as damages the difïerence between the market 
price on the day when the hops were sold, and the day when they ought to hâve 
been delivered." Said Baron Channell: "It must be ascertained what they 
were worth at the time they became available to the plalntiff as marketable 
goods, contrasted with what they would hâve been worth If the défendants 
had performed thelr contract. I do not know what other test can be applied 
for ascertaining the damage." It will be observed that In deciding this case 
the court did not consider how far more speedy action on the part of the plaln- 
tiff might hâve brought the damaged hops into the market when hlgher priées 
were ruling for sound hops. The sale was merely the reasonable method of 
liquidating and ascertaining the real value of the damaged hops, Irrespective 
of intermediate changes of the market. A case very much in point was decided 
by Judge Wales In 1888. In Morrison v. Steamship Co., 36 Fed. 569, the sylla- 
bus reads as foUows: "A cargo of prunes, which should hâve been delivered 
not later than April 28th, was; by the négligence of respondent, not delivered 
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untll June lia, and then In a damaged condition, They were sold on July 
8th, on which day the market price for Sound prunes was 6 cents par pound, 
but on account of their damaged condition a portion of the prunes brouglit only 
5% cents. The market price on April 28th, wlien they should hâve been de- 
livered, was 5 cents. Held, that libelant was entltled to recover the différence 
between the market priée on lâié' day of delayed delivery and the price for 
which the damaged. prunes Sold. Respondent cannot be aJlowed to escape lia- 
bility by reason of the advance In price in the interval between the dates of 
requlred and actual delivery. Respondent bas no cause to complain of the de- 
lay In maklng sale of the damaged prunes. It was the libelant's duty to pre- 
vent a sacrifice, and to obtain the best market pricè, and it does not eippeav 
that an unreasonable length of time was talcen to do thls." It will be observed 
that the sale in this case of the damaged prunes took place nearly a month after 
arrivai, and the price of prunes had considerably advaneed. Tt might equally well 
hâve been assumed there, as hère, that the price of the damaged prunes would 
bave been less on the day of arrivai than on the day of sale, supposing the ratio 
of values between sound and damaged fruit to be always the same, yet the 
court did not so estimate the value of the damaged fruit, but took the actual 
proeeeds of sale as the only test, and awarded the' libelant "the différence be- 
tween the market price of sound prunes on June llth, the day of delayed de- 
livery (5% cents), and the price for which the damaged prunes sold on the 8th 
of July (5% cents)." See page 571. On the question of the time elapsing be- 
fore the sale, Judge Wales said: "Nor bave the respondents any just cause 
to complain of the postponement of the sale of the damaged prunes. The in- 
terval of time that elapsed between the day of delivery and the day of sale 
was not long. It was the duty of the libelant to prevent a sacrifice of hls prop- 
erty, and to obtain the best market priée, and thls course wa.s equally advan- 
tageoua to the respondents; for, if the damaged prunes had been sold imme- 
diately on their arrivai, it Is quite probable that they would hâve sold for less 
than they did. There is no évidence that they might bave brought more. 
Moreover, It Is questionable whether the libelant would hâve been justlfled 
in maktog an immédiate sale, and without an eudeavor to secure the hlghest 
attainable price." Citlng The Marinin S., supra. Now, in this case, neither 
the Ubelant, on the one hand, nor the respondent, on the other, was allowed to 
proflt by the Incidental rlse in priées. The libelant was not permitted to com- 
pute the value of the damaged prunes as of the day of arrivai by relation to the 
lower value of sound prunes on that day; nor was the respondent permitted 
to urge the increased market value of sound prunes as a reeoupment to the 
libelant for hls loss. The présent case is the exact converse of the foregolng, 
and is ruled by it. The Earnwood should no more profit by the accidentai faU 
in the price of sound sugar than the libelant was permitted to profit by the ac- 
cidentai rise in priées in the prune case. Any other rule is based upon the as- 
sumption that there is a constant ratio between the values of sound and dam- 
aged articles having a market ratlng. This is a fallacy. Peculiar eircumstances, 
quite outside Of those influencing the gênerai market, affect tlie priées of dam- 
aged goods. A thousand matters outside of the ordinary rules of trade wiU 
vary the prlces of damaged articles at différent dates. Opinions differ as the 
pôles in regard to the value Of damaged goods. A thousand matters will make 
the price of one day no test for the price of another. The only reasonable 
method is to détermine the value of damaged goods on the day of arrivai by 
their selUng value at auctlon within a reasonable time thereafter, irrespective 
of the fluctuations of the market. In the présent case it is submitted that there 
should be no distinction as to the measure of damage between the case of the 
consignée, who manufactures (as hère), and the consignée, who sells. In the 
latter case the hardship of affecting the importer with ail changes of the 
market occurring between the day of arrivai and the day of sale is very appar- 
ent. He sells the sound sugar on the day of its arrivai, at its then market 
price. He would bave sold the damaged sugar for the same price if the négli- 
gence of the carrier had not Injured it. To be Indemnifled, he is entitled to 
precisely the différence between the value of the sound on the day of arrivai, 
and the proeeeds of a public sale of the damaged. Whether the market for 
Sound sugar rises or falls prier to the sale is of no conséquence. If it rises, 
the damaged sugar may or may not realize a higher price; but, if it does, the 
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damages payable by tiie shlp are less. If the market f ails, and the price of dam- 
aged te thereby affected, then, as a matter of fact, the ship has to pay more. 
But stirely the risk of such fluctuation should be placed upon the wrongdoer 
wbo has rendered a sale necessary, rather than the recelver of the goods, who 
can only be Indemnlfled by recel ving the différence between what the sound 
sugar would hâve realized on the day of arrivai and what the damaged sugar 
actually realized on the date of the auctlon sale. By lieeping clearly bef ore us 
the position of the consignée for sale, the matter Is plaln enough,-^IfCerence 
between what the damaged sugar would hâve sold for if sound and what it 
did sell for as damaged. Fluctuations of the market meanwhile havlng noth- 
Ing to do with It, slnce, If the market value of sound on the day of auctlon 
sale is to be taken as the basls, we hâve not the value of sound on date of ar- 
rivai as one of the factors in aceordance with the rule, but the différence be- 
tween Sound and unsound at some subséquent date, vlz. the date of the auctlon 
sale. It would be injurions to the commercial communlty if the receiver of 
cargo damaged in transit must eltber sell instantly, without proper care or dé- 
libération, or must take the risk of fluctuations In the market if he waits a rea- 
sonable tlme. It would be equally unfortunate to assume as a measure of 
damage a supposed constant ratio between the market value of a sound article 
and the auctlon value of a damaged one. 

Henry R. Edmunds, for respondent. 

BUTLEE, District Judge. Tlie commissîoner has construed the 
language of the court too narrowly. The terms "drainage from the 
sugar," used in the opinion, did not contemplate drainage from 
sweating only, but such as might arise from any cause, including of 
course the soakings from sea water. The liability of the respond- 
ent, as the opinion states, arises from the neglect to provide dun- 
nage, in conséquence of which the lower tier of bags rested on the 
floor, in the moisture from above, with no opportunity for drying, 
such as proper dunnage would hâve afforded. It is clearly unim- 
portant therefore from what source the moisture came. The com- 
missîoner has found that 821 bags were damaged from neglect to 
provide such dunnage; and that the loss therefrom is |2,131.81 with 
interest from April 3, 1894. A decree will therefore be entered for 
12,547.51 — which the court flnds to be the amount of loss. 

The exceptions flled by the respondent are dismissed. They are 
fully considered in the report; and I am satisfled with the conclu- 
sions there stated. The point made that account should be talïen 
of the change in market value of sound sugar between the date of 
arrivai and of the subséquent sale, in ascertaining loss, is interest- 
ing, and if new would présent difSculty. It has, however, been in- 
volved in numerous cases; and in no instance has it been decided 
as the respondent contends it should be ; nor does any elementary au- 
thority so qualify the gênerai rule governing the subject. I do not 
deem it necessary to add to what the commissioner has said ; but 
as the point is well considered, and the authorities cited in the li- 
belant's brief, I will annex it hereto. 

It is worth while to note that the question is not very important 
hère, in view of the commissioner's flnding that nearly ail the fall 
in sugar occurred while this sugar was held under the respondent's 
spécial order. It would certainly be unjust to put the conséquences 
of this fall on the libelant. 
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HAMILTON et ux. v. FOWLER et al. 

(Circuit Court, W. D. Tennessee. August 25, 1897.) 

1. RœMOTAii OF Causes— JoRisDioTioN of Fbdbral Court— Proceedings be- 

FORB NbXT TbBM. 

After the flUng In the state court of a proper pétition and bond for re- 
moval, and before the flrst day of the next term of the fédéral court, the 
latter court bas plenary jurisdietion over the case, and may do with it 
anything that It could do with a case originally brought therein; but, in 
the doing of those things, it is govemed by the rules of practice and pro- 
cédure applicable to the case in hand. And, as the removal acts hâve pre- 
scribed the next term as the earliest day when the parties are requlre4 to 
appear in the fédéral court, they cannot be compelled until that time to ap- 
pear and proceed in the ordinary way to final judgment, or to the hearlng 
of any application requlring a détermination of the whole merits of the 
controversy. But, on due notice, if any èxtraordinary procédure be neces- 
sary to préserve the property In litigatlon, or the rlghts of the iitlgants, 
elther party may be required to appear for that puïpose, and elther may 
flle the record for a proper hearing of the application, 
t. Samb— Ordbr Stating Foreclosure Sale— Motton to Dissolve. 

Where, in a suit to enjoin a sale of property under a mortgage, the state 
court, according to the state statutes and practice, has granted a temporary 
stay of the sale, and défendant then removes the cause, the fédéral court 
cannot hear a motion to dissolve the stay, before the first day of its en- 
suing term. 
I. Same— Application for Injunction— Abandonment. 

On the filing of a suit in a Tennessee court, to enjoin a sale under a mort- 
gage, the chancelier, pursuant to the state statute (Mill. & V. Code, §§ 5181, 
5182), granted an order staying the sale until a day stated, and until the 
application for injunction should be disposed of. Défendant then removed 
the case to a fédéral court. Held that, by so doing, he voluntarily incurred 
the postponement of the hearing on the injunction until the ensuing term 
of the fédéral court, according to the procédure under the removal acts; 
and that the plalntiffs did not abandon their application for an injunction 
by not appearing to prosecute it In the fédéral court on the day flxed by the 
state court. 

Motion to Dissolve Injunction. 

This bill was flled on the 28th of June, 1897, in the chancery court 
of Shelby county, Tenn. It prays for an injunction against the sale 
of real estate mortgaged by the plaintiffs to secure a loan of |10,000 
by the Jarvis-Conklin Mortgage Trust Company of Missouri, upon the 
ground that the contract was invalid, because of the failure of the 
Jarvis-Conklin Mortgage Trust Company to comply with the statutes 
of Tennessee requiring ail foreign corporations to file their charters 
and abstracts of them with the secretary of state and in the registers' 
oflBces of the several counties, and prohibiting them from doing busi- 
ness in Tennessee until a compliance with that statute ; also, because 
the contract was usurious, oppressive, and unconscionable, in requir- 
ing the plaintiffs to pay unreasonable lawyer's fées in case of a fore- 
closure. 

Upon the filing of the bUl, and according to the practice of the state chancery 
court, on the fiât of the chancelior the following stay order was issued, and 
served upon the défendants: "We therefore command you that you, and every 
of you, do stay the sale of the following described property, to wit [de- 
scription of the property], until July 19, 1897, and until any application made 
for an injunction on the bill flled herein, under proper notice, shall be disposed 
of, and until further order of our court to the contrary. And this you shall 
83 F.— 21 
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In no wlse omit, under penalty prescrlbed by law." Tlils order being duly 
served upon process of publication had, the défendants, on the 14th of July, 
1897, appeared, flled thelr pétition for a removaJ to this court, alleging that two 
of them were citizens of tlie state of New ïorls, and the otiier a citizen of Ohio, 
and bavlng tendered a suflicient bond as required by the statute, on the 15th 
day of July the chancellor granted the order removing the case to this court. 
The first day of the then next session of the circuit court of the United States 
for the Western division of the Western district of Tennessee to which the case 
was removed will be the fourth Monday in November next. On the 26th o£ 
July, 1897, the défendants, having entered a transcript of the record of tae 
State court, without any leave of the court previously obtained, flled their 
several answers to the bill as they appear of record, and also a motion to dis- 
solve or dismiss the "stay order" granted by the etate court, upon the grounds: 
First, that there is no equity on the face of the complainants' bill to support 
the injunction; second, because the statements in the bill upon which the suppos- 
ed equity resta are f ully met and whoUy overcome by the positive déniais of the 
answers; and, third, because complainants haye shown a want of diligence in 
the prosecution of their suit for an hijunction, in this: that they hâve aban- 
doned their applicatioH for an injunction. Upon due notice to the p'.alntiCfs. 
this motion has been argued and submitted, 

The act of the Tennessee législature of 1873 (chapter 10) enacts as follows: 
"No judge or chancellor shaJl grant an injunction to stay the sale of real estate 
conveyed by deed of trust or mortgage, with a power of sale executed to se- 
cure the payment of loaned money, unless complainant gives twenty days 
notice to the trustée or mortgagee of the time when, place where, and of the 
judge or chancellor before whom said application for injunction is to be made, 
and no Judge or chancellor ^all act upon the said application unless the same is 
accompanied by proof, evidenced by return of a sherifC, constable or attorney, 
that said notice has been served on the said trustée or mortgagee, or he is net 
to be found In the county of his usual place of résidence, or is a non-resident." 
"In order that the complainant may hâve time to glve the required notice, tlio 
sale of the property so conveyed shall be advertlsed at least thirty days, ami 
the sale shall be postponed until the judge or chancellor acts upon the applica- 
tion for injunction and makes his orders in the matter." Mill. & V. Code Tenn. 
î§ 5181, 5182. 

Wolsen & Fitzhugh, for plaintiffs. 
Bell & Horn, for défendants. 

HAMltfOND, 3. (after stating the facts). The objection hy the 
plaintiffs to the hearing of this motion is that it is prématuré, it 
being contended that the court has no jurisdiction or at least no power 
to dispose of this matter until after the first day of the next term 
of the court, on the fourth Monday in November next. They con- 
tend that this is a statutory régulation in the practice of removed 
cases, which cannot be changed by any action of the court before 
that time. The question thus presented has never been passed 
upon by the suprême court of the United States nor the circuit 
court of appeals, so far as we are advised, and the authorities are 
confusing and conflicting. 

The removal act of March 3, 1887 (24 Stat. 552), as amended by 
the act of August 13, 1888 (25 Stat. 433; 1 Supp. Rev. St. pp. 611, 613), 
by section 3 provides that the condition of the removal bond shall be 
that the removing party shall enter in the circuit court a copy of the 
record in such suit "on the first day of its then next session" ; also for 
the payment of costs; and also "for their appearing and entering 
spécial bail in such suit if spécial bail was originally requisite 
therein." The removal act of 1875 (18 Stat. 470; 1 Supp.'Kev, St. p. 
83), of which the later act is an amendment, contained this provision : 



HAMILTON V. FOWLEB. 323 

"Sec. 7. That In ail causes removable under thls act, if the term of the circuit 
court to wiiich the same is removable, then next to be holden, siall commence 
within twenty days after flling the pétition and bond in the state court for its 
removal, then he or they who apply to remove the same shall hâve twenty days 
from such application to file sald copy of record in said circuit court and enter 
appearance therein. ♦ * *" 

The old removal acts,* prior to 1875, as codifled by the Eevised 
Statutes, at section 639, provided that: 

"Any suit commenced in any state court • • • may be removed, for trial, 
Into the circuit court, for the district where such suit is pending, next to bo 
held after the flling of the pétition for such removal hereinafter mentioned, in 
the cases and in the manner stated in thls section. * * *" Rev. St. C39. 

Also, by the same section, it is provided that the removing party 
should give a bond "for entering in such circuit court, on the flrst day 
of its session, copies," etc., and for their appearing and entering spé- 
cial bail in the case if spécial bail was originally requisite therein. 

The latest act, of 1888, also provides, by section 3 (1 Supp. Rev. St. 
p. 613), as follows: 

"And the said copy being entered as aforesaid in the sald circuit court of the 
United States, the cause shall then proceed In the same manner as if it had been, 
originally commenced in said circuit court." 

With only changes of phraseology, this last provision was also 
contained in the prior removal act (Kev. St. § 633, last clause). 

Thèse statutes would appear on their face to be mère practice régu- 
lations, intended to secure the prompt removal of the case to the féd- 
éral court, and the appearance of the removing party in that court. 
When originally this particular phraseology was adopted, in 1789, 
and for a long time after, the fédéral courts, having but little busi- 
ness, would meet only at stated terms, as prescribed by law, and no 
doubt this language was originally employed with référence to the 
fact that the earliest time at which the court would be open after 
the removal would be the flrst day of the next session or term. It 
was not then contemplated that in a hundred years the growth of 
the business of the courts would be such that they are substantially 
like courts of equity, — always open, and judges in ready attendance 
to hear causes at adjourned sessions of the courts, almost wholly 
without référence to the technical terms of the court, which regulate 
only the issuing of process, appearance thereto, pleadings, and such 
like matters of practice. Confusion arose, however, by an inclination 
on the part of some of the courts, or at least some of the judges, to 
treat this provision of the statute as jurisdictional, and not as a mère 
matter of procédure; and applying the well-known rule of judgment 
that such statutes must be strictly construed, and pampering some- 
what the always sensitive préjudice against the exercise of this juris- 
diction, they held that, unless the record was duly flled, the jurisdic- 
tion was gone, as it could be acquired only by exact compliance with 
the régulations of the statute; other courts and judges holding to the 
view that it was a mère matter of procédure, and, like other practice 
régulations, open to enlargement by the indulgence of the court in its 
Sound discrétion. This delusive contention still influences the argu- 
ment of the question whenever it occurs, and the assertion is continu 
ally made, as in this case, that the court can hâve no jurisdiction of 
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the case until the return day of the removal pétition. As remarked 
by Judge Dyer in McGregor v. McGillis, 30 Fed. 388-390, "it is now 
idle to discuss that question, as it is settled by the décision of the 
suprême court in Eailroad Co. v. McLean, 108 U. S. 212, 2 Sup. Ct. 
498." By that and numerous other cases it is settled that a failure 
to file the record as required by the statuts is not fatgi] to the jui-is- 
diction, and the time may be enlarged by the court according to the 
circumstances of the case, in its Sound discrétion. Eailroad Co. v. 
Koontz, 104 U. S. 5, 16; Eemoval Cases, 100 U. S. 457; Eailroad Co. 
V. Mississippi, 102 U. S. 135; Duncan t. Gegan, 101 IJ. S. 812; Wool- 
ridge v. McKenna, 8 Fed. 650; Hall v. Brooks, 14 Fed. 113; Mc- 
Lean V. Eailroad Co., 16 Blatchf. 309, Fed. Cas. No. 8,892; Stouten- 
burgh V. Wharton, 18 Fed. 1. 

But thèse décisions of the suprême court that the statute in respect 
of this fliing the record was only directory, and not mandatory, — only 
a régulation of procédure, and not an imperative élément of jurisdic- 
tion, — did not remove the confusion relating to the subject, because 
it is yet undetermined by the suprême court to what extent the juris- 
diction of the fédéral court attaches during the time between the fli- 
ing of the removal pétition and bond in the state court, and the com- 
ing around of the flrst day of the next term of the fédéral court. Some 
of the courts, indulging the widest latitude, hold that the removing 
party may flle the record at any time before the day flxed by the re- 
moval act, though it is generally said that previous leave of the féd- 
éral court must be had for the fliing, or that the adversary party, by 
like leave, may also flle the record at any time before the flrst day 
of the next term of the fédéral court, and that thereupon, when the 
record is flled by either party, the court acquires the fullest power 
to proceed with the case, and may do anything that could be done in 
sny other case .pending in the court, except, perhaps, enter a flnal 
decree; for it seems that this class of décisions does stop short of do- 
ing that, in déférence to the statute, but otherwise that the court bas 
the liberty of full action, and, in some of the circuits or districts, rules 
bave been adopted to regulate the practice on this view. Other 
courts, however, within narrower limits, maintain that until the com- 
ing of the first day of the next term of the fédéral court, which is flxed 
by the statute as the time for the completion of the act of removal, 
the court has only the power to do what inexorable necessity requires 
shall be done to protect the thing in litigation and the rights of the 
parties against irrémédiable mischief , and that it wiU not do anything 
else except to préserve the property and the status quo until the com- 
ing of the flrst day of the next term of the court at which the record 
is due under the statute. Not one of the courts, so far as I am advised, 
now adhères to the rule that no jurisdiction to do anything can be 
acquired until the coming of that day; but, between the two liups 
of judgment indicated, there has been considérable oscillation of dé- 
cision. Ail agrée everywhere that the jurisdiction of the state court 
immediately ceases upon the fliing of the pétition and bond for re- 
moval if the case be a removable one, and that eo instanti the juris- 
diction of the fédéral court attaches. This must be so; otherwise, 
the case would be outlawed, and, thus outstanding, there would be 
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no power anywhere to protect the parties and the property by the or- 
dinary processes of procédure until the occurrence of the next term 
cl the fédéral court to which the case was removed. 
In Kailroad Co. v. Koontz, supra, it was said by the court: 

"The entering of the copy of the record In the circuit court Is nëcessary to 
enable that court to proceed, but Its jurlsdiction attaches when, under the law, 
It becomes tihe duty of the state court to proceed no further." Page 14. 

Agaln: "As bas been already seen, the jurisdlction has changea from one 
court to the other when the case for removal was actually made in the state 
court. The entering of the record In the circuit court after that was mère pro- 
cédure, and in its nature not unlike the pleadings which follow ttie service of 
process, the filùig of which is ordinarily regulated by statuts or rules of prac- 
tlce." Page 17. 

In Kern v. Huidekoper, 103 U. S. 485, 490, it is said that the flling 
of the transcript of record within the time prescribed by the statute 
invests the circuit court of the United States with full and complète 
jurisdiction of the case. That was, however, only incidental phrase- 
ology, used in an opinion sustaining the position that, after the re- 
moval of a suit, the state court loses its jurisdiction, and ail that it 
does if the case be removable after that time is utterly null and void, 
and the question of the condition of the case meantime waa not in- 
volved. 

In Steamship Co. v. Tugman, 106 U. S. 118, 1 Sup. Ct. 58, where the 
question relating to the moment of time when the state court loses its 
jurisdiction, and the fédéral court acquires it, was somewhat more 
directly involved, it is said: 

"TJpon the flling, therefore, of the pétition and bond (the suit being remova- 
ble under the statute), the jurisdiction of the state court absolutely ceased, 
and that of the circuit court of the United States Immediately attached." 

And further on this language is used: 

"The Jurisdiction of the latter court attached, In advance of the flling of the 
transcript, from the moment it became the duty of tbe state court to aecept 
the bond, and proceed no further." 

— ^Which language is afterwards reiterated in Eailroad Co. v. McLean, 
108 U. S. 212, 216, 2 Sup. Ct. 498. 

In the case of Railroad Co. v. Dunn, 122 U. S. 513, 7 Sup. Ct. 
1262, the then chief justice, adverting to the want of a clear and dis- 
tinct utterance on the part of the suprême court in relation to the 
power of a state court over a case after the pétition and bond for 
removal had been flled, upon the authority of Eailroad Oo. v. Koontz, 
supra, and other cases, holds that, after the pétition and bond for 
removal hâve been flled in a removable case, the jurisdiction of the 
state court ceases eo instanti. 

Hence I think it must be taken as settled authoritatively that the 
jurisdiction of the fédéral court attaches immediately upon the 
filing of the bond and pétition in the state court, and does not 
await the filing of the transcript by either party in the fédéral court. 
Of course, no court can proceed with any jurisdiction that it may 
hâve, limited or unlimited, until it has possession of the record of 
the case; and whatever jurisdiction the fédéral court has over the 
case prior to the filing of the record under the statutory régulation 
cannot, in tbe nature of the thing, be exercised without some kind 
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of inspection of the record; and I talie it that, for tlie practical pur- 
poses of exercising any authority that it may properly exercise over 
the case, it may inspect tlie record, liowever and wlienever presented 
by ttie parties interested, upon due notice of the proceeding, and 
this for whateter purpose such inspection may be required in the ex- 
ercise of its jurisdiction. Itls my own judgment that, technically, 
the most plenary jurisdiction that it is possible for any court to hâve 
attaches in the fédéral court at the very moment that the jurisdic- 
tion of the state court is ousted by the filing of the pétition and re- 
moval bond, and ever thereafter the case is in the fédéral court 
subject to whatever power it may hâve in the premises. 

Using the analogy suggested by the court in the quotation made 
from Railroad Co. v. Koontz, supra, this jurisdiction seems to me 
altogether like the jurisdiction a court bas when, in a case originally 
commenced, process has been served requiring a party to appear at 
a future day, to wit, the first day of the next term of the court, or 
some other day to which the writ is retumable. In such a condition 
the court has absolute jurisdiction of the subject-matter of the suit, 
and control of the parties, and loay, upon proper notice, do any- 
thing that is required in the case that may be done prior to the time 
when the statutory or other law regulating the practice requires the 
défendant to appear and plead or answer to the action which the 
plaintiff has brought. It has as much jurisdiction in the intérim be- 
tween the commencement of the action by service of process and the 
coming in of the défendant as it ever has, but it does not follow 
from this that it may at any and ail times do any and ail things that 
may be done in the progress of the case at some time, until the 
end. There must be regular steps of procédure and practice, and, 
although having the most plenary jurisdiction of the case, it has not 
the authority to do anything until the time cornes in the regular order 
of procédure to do that tliing. Because a court has jurisdiction of 
the parties and of the case, it does not follow that it would be proper 
to do anything which, according to the rules of practice and pro- 
cédure, cannot be done at that particular time. Thèse rules of prac- 
tice and procédure, if regulated by statute, are imperative, and con- 
trol the power of the court, for statutory rules of procédure and 
practice cannot be changed by précèdent of décision or by rule of 
court, but the statute must govem in ail cases. As hère, when the 
statute says that the parties shall hâve until the flrst day of the next 
term of the court to file tlieir record, it means that they shall hâve 
that time, and, when the statute says that "the cause shall then pro- 
ceed in the saine manne r as if it had been originally commenced in 
the said circuit court," it means that it shall not thus proceed be- 
fore that time, and anything that lias not already been done in the 
case cannot be done until that time, in the normal and orderly course 
of procédure; but if any extraordinary steps are necessai-y for the 
préservation of the thing within the jurisdiction, or the protection of 
the rights of the parties to the thing within the jurisdiction, or to 
the use of the thing within the jurisdiction, the court may deal with 
thèse extraordinary conditions according to the circumstances of the 
case, and upon such due and regular notice as may be prescribed by 



HAMILTON V. FOWLEB. 327 

rules of practice or otherwise; but it is only as to thèse extraordinary 
and necessitous conditions tkat tlie power of tlie court can be in- 
voked to proeeed with the case before tlie tiine appointed by the stat- 
ute for proceeding with. it. This distinction is one of practical im- 
portance, because, under the statute, both parties understand that 
the flrst day of the next term of the fédéral court to which the case 
is- removable is the day when they are expected to be in court to 
proeeed with the case; and like a party served with a writ in an 
original case, returnable to a particular day, it is not to be expected 
that they will appear at any time prior thereto, in the ordinary course 
of practice, while, as to extraordinary emergencies, they may be ex- 
pected and required to appear whenever rules of court or notices to 
that end are served upon them; and this is in full analogy to ail 
other methods of practice generally known to our courts. 

Keeping in mind, then, the proper distinctions between the juris- 
diction over the case and the power and authority to proeeed ac- 
cording to the law governing the practice of the court, whatever that 
be, there is no difificulty in maintaining at the sarae time the juris- 
diction of the case and the rights of the parties as to the matter of 
procédure, and, along with both, of preserv'ing the thing in contro- 
versy against any impairment or destruction by reason of any delay. 
If this delay be inconvénient to the party who has removed the case, 
and he should like to get along with it faster than the statute al- 
lows, it need only be said in reply to him that he has brought about 
the delay by his own conduct, in asking for a removal of the case 
to another court, where the procédure is arrested by his own act in 
the promises. If he could hâve got along more speedily in the state 
court, he should hâve stayed there, and he ought to hâve calculated 
upon the statutory delay when he flled his pétition and bond for re- 
moval. 

This was the view taken of the subject by our Brother Severens, 
of the Western district of Michigan, in the case of Torrent -v. Lum- 
ber Co., 37 Fed. 727. In that case the défendant had removed, and, 
before the first day of the next term of the court, the plaintifEs ap- 
peared, and took leave to file a transcript of the record, gave notice 
to the défendant of the order allowing the transcript to be filed, and 
upon the next day took a default, for want of a plea. The default 
would hâve been proper in the state court, and was taken upon the 
theory that it was still the duty of the défendant to plead in the 
fédéral court without any suspension of that right by the act of re- 
moval. Upon an application to set aside this default, the learned 
judge granted it, and used this language: 

"I do not agrée to the proposition that there îs an intermediate state In which 
a case is resting after the flllng of the pétition and bond in the state court, anti 
before the day when the record must be filed in the fédéral court, and in which 
the jurisdiction of the latter court is inchoate, and can only be eiercised piece- 
meal, as necesslty requires. On the contrary, it appears to me that the correct 
View of the matter is to regard the Jurisdiction over the case as being abso- 
lutely and completely required by the fédéral court upon the instant when the 
state court loses it, and that is upon the proper flling of the pétition and bond 
in the latter court. And it seems to me that the concession that tlie court 
may exercise its authority over the case upon its own vieWB as to the neceasity 
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for it Is tantamount to an admission that its jurisdlction Is fully vested. But, 
In the exercise of Its Jurlsdictlon, the fédéral court Is bound to foUow the 
course of practice prescrlbed by law. If it fails to do tliis in dealing witli tlie 
case, Its authorlty Is erroneously exerclsed. It is not therefore a question of 
jurlsdictlon, but of regularity only. Thls appears to me to be the view of tlie 
subject talien by tJie suprême court in Eailroad Co. y. Koontz, 104 U. S. 5, 
wliere It Is said In the opinion delivered by Ohief Justice Walte, at page 15: 
'We are aware that In the Removal Cases, 100 U. S. 475, and Kern v. Huide- 
lioper, 103 U. S. 485, It Is said, in substance, that, after the pétition for re- 
moval and the entering of the record, the jurisdiction of the circuit court is com- 
plète; but thls evldently refers to the right of the circuit court to proceed with 
the cause. The entering of the record is necessary for tliat, but not for the 
transf er of jurlsdictlon.' " 

TMs aJso seems to me to be a full récognition by the suprême 
court of the distinction which is so forcibly put by Judge Severens 
in the language I hâve quoted. 

Just what may be done, intermediately, between the filing of the 
pétition and bond for removal in the state court and the filing of the 
trauscript of record in the fédéral court, according to the statute, 
is a matter depending upon the circumstances of each case, and 
there is a contrariety of opinion a.bout it. In the case of Judge v. 
Anderson, 19 Fed. 885, Judge Nelson, of the Minnesota District, 
says that, where the défendant bad removed the case from the state 
court, the plaintiff might file the trauscript in the then current 
term of the fédéral court, and that, "the jurisdiction then appearing 
of record, ail proceedings necessary to prépare the case for trial at 
the next session of the court can be taken by either party. The 
court then has jurisdiction of the cause as if it had been commenced 
there by original process."' He cites the case of Kern v. Huidekop- 
er, 103 TJ, S. 487, for this position, and holds it to be an authority 
that the case can go on for the purpose of perfecting the issues, and of 
granting provisional remédies, but that the removing party is not re- 
quired to try the issues until the term next ensuing after the time at 
which the removal was had. It is true that the procédure in Kern 
V. Huidekoper was as stated by Judge Nelson in this opinion, but the 
inference he draws from it was not directly ruled in judgment. The 
jurisdictfon of the fédéral court was sustained, to be sure, and there is 
now no doubt about that; but, as far as I can see, there was no ques- 
tion made as to the regularity or irregularity of the proceedings in 
making up whatever issues were involved in that case; and Judge 
Severens, in the case already cited, calls attention to the inadvertence 
of the language used, in saying that the jurisdiction of the fédéral 
court was completed by the act of entering the transcript of record, 
as was acknowledged by the chief justice himself in the subséquent 
case of Eailroad Co. v. Koontz, supra. 

In the case we hâve in hand, the défendants hâve flled their an- 
swers, but as yet no objection has been taken to the regularity of 
that proceeding; and the point is not in judgment now, except so 
far as it is involved in the contention of the plaintiffs that nothing 
can be done in this case until the fourth Monday of November next, 
when the transcript is due under the statute. It is therefore not 
necessary to décide this point at the présent time. 

In Delbaneo v. Singletary, 40 Fed. 177, Judge Sabin, of the dis- 
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trict of Nevada, takes the broad ground that, at any time after the 
pétition for removal bas been flied in the state court, either party 
may file the transcript of record in tlie fédéral court, and that the 
court will take jurisdiction of the case for ail purposes. In that case 
he took jurisdiction for the purpose of remanding it, That was 
doue, however, under a rule of the circuit court in that circuit 
which provides that either party may, at any time after the filing of 
the pétition for removal, file the transcript required by law in the 
fédéral court, and serve written notice of such filing upon the ad- 
verse party or his attorney, and requires that, upon the filing in 
court of said évidence of service, the clerk shaJl enter the action 
upon his register, and that the same proceedings shall be thereafter 
had as if the transcript had been filed by the party removing the 
case at the time prescribed by law. It is said that this rule waa 
the outgrowth of the case of Mining Co. v. Bennett, 4 Sawy. 289, 
Fed. Cas. No. 8,968, and was intended to cover ail cases where long 
delay might occur by reason of the neglect of the removing party 
to file the record in the fédéral court. The power to make the rule 
is claimed under Eev. St. § 918, which gives the several circuit and 
district courts of the United States the power to prescribe rules 
of practice not inconsistent with any of the laws of the United 
States; and it is ruled that under the authority of Mining Co. v. 
Bennett, supra, this ruling is not inconsistent with the removal 
acts, because the statute contains no prohibition directly against 
filing it at any other time than that mentioned in the statute itself. 
Seemingly, this rule and this judgment establish a différent rule of 
practice from that prescribed by the act of congress, but it was fol- 
lowed and approved by Judge Nelson of Minnesota in the Eighth 
circuit, in the case of Mills v. Newell, 41 Fed. 529, and the broad 
position is taken that, whenever the record is filed by either party, 
the court should not hésita te to look into it, and, if it finds that it 
has no jurisdiction, remand the case. This ruling, possibly, may 
also be justifled as to the practice of remanding a case before the 
time flxed for the filing of the transcript, upon the statutory re- 
quirement that, whenever and however it shall appear to a fédéral 
court that it has no jurisdiction of a case, it will be dismissed or re- 
manded, The cases of Delbanco v. Singletary and Mills v. Newell, 
supra, were also approved by Judge Sanborn, in the Minnesota dis- 
trict, in the case of Thompson v. Kailway Co., 60 Fed. 773, and that 
case was remanded two months before the next session of the court, 
upon written notice of the motion. 

In the case of Pelzer Manuf'g Co. v. St. Paul Fire & Marine Ins. 
Co., 40 Fed. 185, Judge Simonton, in the district of South Carolina, 
seems to adopt the rule that the removing défendant may file the 
transcript of record in the fédéral court before the next term there- 
of, and, upon proper notice, the parties wUl be required to proceed 
to make up their issues, and to hold that the effect of the filing of the 
pétition for removal in the state court is to suspend the eflBux of 
time in the matter of pleadings only until the transcript actually is 
filed in the fédéral court, and not until the time fixed by the statute 
for the filing of it. 
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In the case of Consolidated Traction Co. v. Guarantors' Liability 
& Indemnity Cîo. of Pennsylvania (in the district of New Jersey) 
78 Fed. 657, Judge Kirkpatrick holds that, after the défendant has 
flled his pétition for removal, the opposing party may file a trans- 
cript of the record in the fédéral court before the expiration of the 
time limited for the removing party to do se, and thereupon the re- 
moving party will be required to plead; and this is ruled upon the 
îtuthority of Arthur v. Insurance Oo., Fed. Cas. No. 565. 

In Kansas Qty & T. Ey. Co. v. Interstate Lumber Co., 36 Fed. 9, 
Judge Phillips, of the Missouri district, had a case in which there 
was an application to condemn lands for railroad purposes. The 
défendant appeared, and filed a pétition to remove. Before the 
record was due, at the next term of the fédéral court, the plaintift' 
appeared, flled a transcript of the record, and moved to remand 
the case, and, if the case should not be remanded, then to appoint 
commissioners, and proceed, aecording to the state statute, to a de- 
cree of condemnation. Both motions were refused, upon the 
ground that they could not be properly made until the regular time 
appointed by the statute for the filing of the transcript; and the 
intermediate authority of the court was conflned to what he calls 
"provisional remédies," or orders designed to préserve the essen- 
tial rights of the parties in preventing a failure of justice. He 
says it would be a forced construction to extend the rule justifying 
this intermediate procédure to the hearing of a motion to remand 
the case, or to proceed with it in its interlocutory stages to a final 
hearing before the "return day," and that, "if the case is remanded, 
that is a final détermination of the case, and a final judgment, so 
far as the fédéral court is concerned. It is not reviewable on writ 
of error or a'ppeal, and therefore it is a final disposition of the case." 
He observes that such a final judgment is not contemplated until 
after the time flxed by the removal acts has elapsed, when the party 
removing may file the record, which is the time given him for the 
préparation to hear such final questions; and, in conclusion, he 
says that he does not overlook the argument of the great incon- 
venience and injustice which operate, through delay, to the parties 
to the suit, but that with such imperfections of the law the courts 
hâve nothing to do. 

In Re Barnesville & Morehead Ry. Co., 4 Fed. 10, which was also 
a copdemnation case, in the district of Minnesota, the défendant 
flled a pétition to remove, and immediately the plaintiff filed a 
transcript of the record in the fédéral court, two months before the 
next regular session of that court, and asked the court to proceed 
with the case by the appointment of commissioners and taking 
other necessary proceedings. Judge Nelson in that case held that 
the court could not proceed until the regular term came around. 
He put it upon the ground that the statute was jurisdictional, and 
the court would hâve no jurisdiction to proceed. 

In the case of New Orléans City E. Co. v. Crescent City R. Co., 5 
Fed. 160, in the district of Louisiana, Judge Billings refused to en- 
tertain an application to dissolve an injunction before the return day 
of the removed case, where a dissolution of the injunction would hâve 
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been a final détermination of the whole merits of the case, and could 
not be granted without changing the statua of the parties with réf- 
érence to the thing to be flnally adjudged. He approves a quotation 
from Judge Dillon in his treatise on the Eemoval of Causes, as follows : 

"If the record be entered before that time, It bas been made a question 
wlietlier the jurisdiction will then attaeh. For some purposes it would seem 
that it migtit; as, for example, if it beeame necessary meanwhile to issue au 
injunction or appoint a receiver, which should be done, however, only upon 
notice, in order to protect the rights of the parties, or to préserve the property 
in litigation." 

Judge Billings says that an analysis of the authorities shows that 
receivers may be appointed, property may be sold, and its proceeds 
placed in the registry of the court; an injunction may be granted, 
and, -when a défendant is in possession of property, an injunction 
which prohibited him from using it during the pendency of the suit 
may be dissolved, upon such terms as would protect the adversary 
party, and allow the court to proceed with the considération of the 
case upon its merits; but, where the sole question presented to the 
court is the possession of a franchise, the court could not proceed one 
step in the hearing of an application to dissolve the injunction with- 
out entering upon the considération of the case as an entirety, and 
could not grant the dissolution of the injunction without complet ely 
changing the status of the parties. Indeed, after dissolving the in- 
junction, nothing would be left for the court to do but to dismiss 
the bill, and in such a case he holds that the court bas no jurisdic- 
tion to dissolve the injunction. More properly, perhaps, he might 
hâve held that, while the court had jurisdiction to dissolve the in- 
junction, it ought not, under the circumstances, to dissolve it until 
the return day of the removed cause; that is to say, until the day 
appointed by the act of congress for the case to proceed to final judg- 
ment, in the regular order of its procédure. 

Judge Deady, in the Oregon district, in the case of City of Portland 
V. Oregonian Ry. Co., 6 Fed. 321, reached the sarae conclusion, and 
in that case he entertained a motion to modify the injunction allow- 
ing a défendant who was restrained in the use of his property to con- 
tinue in its use upon giving a bond to indemnify the plaintiff against 
any loss that might come to him by such intermediate use. This 
was clearly within the principle that the court must and should pro- 
ceed to do whatever is necessary to protect the parties by interlocu- 
tory orders and decrees, or whatever is required to préserve the prop- 
erty itself or the status of the parties. 

The case of Eaiiroad Co. v. Rust, 17 Fed. 275, so confidently relied 
upon by défendants' counsel in this case, is precisely to the same 
effect, and in line with thèse last-named cases. In that case there 
M'as a bill filed by the plaintiffs to enjoin the défendants fi'om re- 
moving their machinery, construction appliances, and gênerai plant 
from a railroad bridge which they had engaged to construct. Their 
property was seized, and put in the hands of a receiver. They re- 
moved the case to the fédéral court, and immediately, without waiî- 
ing for the return day of the next term, moved to dissolve the injunc- 
tion, and vacate the order appointing the receiver. This was done 
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by Judge Caldwell, sitting in that case, in a somewliat indignant 
opinion, in which. he held that it was a violation of the property riglits 
of the défendants to take f rom them, on such flimsy claims as those 
presented by the bill, their property, without any hearing or trial, 
and he was right about it; and it is just this class of cases which 
the fédéral courts will unliesitatingly hear before the return day, in 
order that no irrémédiable mischief may be done to the citizen by de- 
priving him of the rightful use of his property, pending the litigation. 
It was the préservation of the right of the défendant to the immé- 
diate use of his property that constituted the necessity and provi- 
sional character of that order, and the case is precisely analogous 
to that before Judge Deady, just cited, in which he required the giv- 
ing of a bond, which, however, Judge Caldwell did not require. This 
case was in no sensé a final détermination of the rights of the parties, 
by dissolving the injunction. 

We now corne to the case of Mining Co. v. Bennett, 4 Sawy. 289, 
Ped. Cas. No. 8,968, which is se much relied upon for the doctrine 
of the cases in the Éighth and Ninth circuits, as justifying the most 
unrestricted and unlimited authority over the case before the returu 
day; and the case seems to me to hâve been misapprehended in that 
regard. That opinion was intended to establish the now undisputed 
doctrine that it was compétent for the court to receive the record 
before the return day, and to act upon it on the application of either 
party for such interlocutory proceedings as were necessary to pré- 
serve the property and the rights involved in the litigation from in- 
jury. Before the pétition for removal was flled, an application had 
been made for a preliminary injunction in the state court. The de- 
fendant, upon removing the case, would hâve been at liberty to go 
on with his alleged wrongful conduct, and in the exercise of his al- 
leged wrongful ownership of the mine in question; and what Judge 
Sawyer decided was that, between the filing of the pétition for re- 
moval and the coming around of the first day of the next term of 
court, the case was not outlawed or so situated that neither court 
could hâve any power or authority over it to grant this relief, and he 
held that the authority to go on for that particular purpose was in 
the fédéral court, and that in that case he could hear the application 
for the injunction. He especially says, after deciding that the 
record may be flled before the return day for such purposes, that, 
"after the record has been flled in pursuance of such leave, the court 
has jurisdiction, in its discrétion, to proceed and administer ail pro- 
visional remédies applicable to the case. Any other construction 
would work intolérable inconvenience and remediless injury to the 
parties, and could not hâve been contemplated by congress." It is 
to be observed that he especially Kmits this judgment to "provisional" 
remédies to save otherwise remediless injuries, and the case, in my 
judgment, is not an authority for the doctrine that the court may go 
on and hear anything at will, and make any disposition of the case 
which it may choose, before the return day. 

Other cases may be cited, along with those already mentioned, to 
show that this requirement of the statute for a flxed return day is 
not jurisdictional, but a matter of procédure, and that the procédure 
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is witMn the sound discrétion of thé court. But, of course, thia 
Sound discrétion of the court means that it is to be governed by tbe 
positive requirements of acts of congress, tbe rules of court, and the 
practice précédents, as ail discrétion is, and it does not mean that 
the court may do anything it chooses, at will. Wilson v. Telegraph 
Co., 34Fed. 561, by Mr. Justice Pield, in the California district; Burg- 
under v. Browne, 59 Fed. 497, by Judge Gilbert, in the Washington 
district; Lucker v. Assurance Co., 66 Fed. 161, by Judge Simonton, 
in the South Carolina district; Pierce v. Corrigan, 77 Fed. 657, by 
Judge Acheson, in the Pennsylvania district. The cases of Perry v. 
Sharpe, 8 Fed. 24; Sharp v. Whiteside, 19 Fed. 151; Manufactur- 
ing Co. V. Smith, 1 Dill. 307, Fed. Cas. No. 5,217; Coburn v. Oattle 
Co., 25 Fed. 793; Bryant v. Thompson, 27 Fed. 882,— cited by coun- 
sel for the défendants, are, in my judgment, without any bearing on 
this question of practice. 

It is a resuit of ail the authorities — First. That the fédéral court, 
during the intermediate time between the flling of the pétition for 
removal and the comlng of the flrst day of the next session of the 
court, has the most plenary jurisdiction over the case, and may do 
with it anything that it could do with a case originally brought in 
the court, or that any court may do with any case of which it has 
acquired rightful jurisdiction; but, in the doing of those things, it 
must be governed, as in ail cases, by the rules of practice and pro- 
cédure applicable to that particular class of cases to which the one 
in hand belongs. Second. That, in the class of cases comprehend- 
ing those removed from a state court, the acts of congress regulating 
the removal and the practice therein hâve prescribed the next term 
of the fédéral court as the earliest day when the parties to the suit 
are required to appear in the fédéral court, so that the case may pro- 
ceed in the ordinary way to a final hearing in due course of proper 
practice and procédure, and until that time they are not required to 
appear and proceed; but, upon due notice for that purpose, if any 
extraordinary procédure be necessary to préserve the property in liti- 
gation or the rights of the litigants, either party may be required 
to appear for such extraordinary purpose, and either may bring along 
the record, and file it for a proper hearing of the application, what- 
ever it be; and while the court has the jurisdiction, as it always 
has, to proceed even erroneously, it has no rightful authority to pro- 
ceed erroneously, and it would be error, before the return day, to hear 
any application not falling within the limits above indicated. 

The application made to the court in this case falls within the 
lategory of those which should not be granted until after the return 
day of the removal proceedings. It flnds a complète précèdent in the 
case from Louisiana bv Judge Billings, — New Orléans City K. Co. v. 
Crescent City R. Co., 5 Fed. 160. In this case, as in that, the resuit 
of the application would be to flnally détermine the whole mérita 
of the controversy. There would be nothing left but to dismiss the 
bill before the time when such dismissal would be proper. If the 
injunction resting upon the défendants should be dissolved, they or 
their trustée could proceed with the sale of the property, pocket the 
money, and any claim against it set up by this bill would not be at 
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ail available by any final decree that the court could make. It Is 
true that in the case of Csesar v. Oapell, 83 Fed. 403, involving one 
of thèse Jarvis-Gonklin mortgages, we hâve just decided that the 
claim of invalidity, under the Tennessee statutes, involved, is not a 
Sound one, and that a contract similar to the one pleaded in this case 
is not invalid, and may be enforced by the courts in Tennessee; and 
on that judgment, and so far as relates to that issue in this bill, we 
might not and would not, upon an application for an injunction, grant 
one; but the plaintiffs in this case, having obtained the injunction of 
the ^tate court, are entitled to hold on to it for a final trial of that 
issue, as they make it in their own bill, until the motion to dissolve 
can be properly made, under the rules and practice.of the court. 
Whatever delay is incident to this is the conséquence of the défend- 
ants' own act in removing the case, and it does not lie in their raouths 
to complain about it. 

In reaching this conclusion, I hâve paid no attention whatever to 
the answers of the défendants which hâve been filed before the re- 
turn day of the removal case. Whether they hâve been properly 
filed under the rulings that bave just been made, I am not now called 
upon to décide. If the application were a proper one to be made at 
. this time, I do not doubt that défendants might hâve leave to file an 
answer, and that it would hâve ail the force and effect of an answer 
on the hearing of such an application, just as they would hâve a right 
to use affidavits according to the practice of the court on such a pre- 
liminary and interlocutory hearing. But it occurs to me to say hère, 
by way of illustration, that if the plaintiffs, being satisfied with thèse 
answers, should set this case for final hearing upon bill and answer, 
it could not now be heard under the rulings that hâve just been made, 
for the reason that the removing défendants would hâve a right, un- 
der the act of congress, to postpone the hearing of the case until af ter 
the first day of the next tenn of the court, to prépare for such a trial, 
just as the plaintiffs hâve the same time to prépare for such an ap- 
plication as that now made. This disposes of the first and second 
grounds stated in the motion to dissolve the injunction. 

As to the third ground, that the plaintiffs hâve shown a want of 
diligence in the prosecution of their suit for an injunction, and that 
they hâve abandoned their application for an injunction, something 
further should be said. In the case of Plowman v. Saterwhite, 3 
Tenn. Ch. 2, Chancellor Cooper has explained the reason and policv 
of the Tennessee statute (Mill. & V. Code Tenn. §§ 5181, 5182) under 
which this bill was filed, and the statutes upon their face show quite 
clearly what they mean. It is claimed by the défendants hère that 
this is not, strictly speaking, an injunction, but only a statutory "stay 
order," and therefore does not fall within the rule of New Orléans 
City R. Co. V. Crescent City E. Co., 5 Ped. 160. The argument is 
that, under the statute, it was the duty of the plaintiffs to appear on 
the 19th of July, 1897, named in the order, and apply for their in- 
juaction in the state court; and, not having appeared there, it was 
their duty to come with the record hère, and make that application 
to us ; and, not having done so, that they hâve abandoned this claim 
for relief; and that either there is no longer any injunction, and 
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the stay order îs not now operative, or else that ît ougM to be imme- 
diately discharged. It is also argued that the ckancellor's stay or- 
der goes beyond the statute in allowing the stay to continue until 
the further order of the court to the contrary. The conclusive an- 
swer to this position is that on the 14th day of July, 1897, and before 
the time appointed by the chancellor's order for making the appli- 
cation for an injunction, the défendants, of their own accord, appear- 
ed in the state court, and arrested ail further proceedings until the 
fourth Monday of next November, by filing their pétition and bond 
for removal, thereby ousting the state court of ail jurisdiction in the 
promises, and under a statute which on the face of it directed that 
the removing party should flle the record at the next term of the 
fédéral court, then more than four months off, and that the case 
should only then proceed; and that, in the face of that statute, they 
hâve chosen to flle their record before that time, upon the assump- 
tion that the case may proceed contrary to the plain words of the 
statute, for the purposes of dissolving the stay order, and of correcting 
whatever excess there may be in that process itself. 

The jurisdiction of the fédéral court over the case before the re- 
turn day cannot be denied, but it does not follow from this, and the un- 
deniable fact that the fédéral court takes the case at the exact point 
where the state court left it, that the plaintiffs are compelled to appear 
to make in their own behalf such an application as the state statute 
contemplâtes, at any time before the time appointed by the act of con- 
gress, for hearing it when the case has been removed. It is then only 
that the fédéral court commences where the state court left off, ex- 
cept in those cases where provisional procédure is required. 'So far 
as relates to the point that the stay order no longer exists, by reason 
of the neglect of the plaintiffs to appear in this court, and ask for 
the injunction, which the state statute contemplâtes shall be asked 
for at the time of the expiration of the statutory stay order, it need 
only be said tliat, if that be true, there is no obstacle in the way of 
the trustée proceeding to sell the property; but he must take the 
responsibility of doing that thing in the présent attitude of the case. 
He cannot call upon this court before the retum day of the removal 
pétition to relieve him of that responsibility, by formally discharging 
a stay order which already has no force and eflect. If it has any 
binding force, the défendants must wait, under the ruling we hâve 
made, until the return day of the case, before it can be discharged. 
If it has no force and effect, the défendants must proceed at their 
own péril. 

I am not prepared to say that the order of the chancellor is beyond 
the authority conferred upon him by the statute. In its very terms, 
the statute provides that "the sale shall be postponed until the judge 
or chancellor acts upon the application for injunction," and makes 
his orders in the matter. Mill. & V. Code Tenn. § 5182. The party ap- 
plying for an injunction is required to give 20 days' notice of the time 
and place where the application will be made, and in the meantime 
the statute stays the sale; but surely there is no hard and fast rule 
that the application for injunction shall be absolutely made at the 
expiration of the 20 days, and that, if it be not then made, it shall 
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be treated as abandoned. Like ail other etatutes of that kind 
and ail practice of that kind, it is subject to any contingencies that 
may arise; and, if it cannot be heard on the very day when the 20 
days expire, it may be heard at such other day as the chancellor may 
appoint, according to the rules and practice of the com-t. And if 
any event happen to postpone the day, such as the death of the par- 
ties or the like, or the removal of the case to the fédéral court, let us 
say that postponement would not affect the force of the stay order; 
and the necessary resuit of the filing of this pétition for removal 
simply is that the défendants, by their own application to remove the 
case, hâve called into effect an act of congress which postpones the 
requirement upon the plaintifls that they shall apply for an injunc- 
tion, until the first day of the next session of the court succeeding 
the filing of the application for removal, and until that time the par- 
ties must be content v?ith the postponement granted by the act of 
congress. The application to vacate the stay order must be denied. 
Ordered accordingly. 



FARMERS' LOAN & TRUST CO. T. LONGWORTH et al. 

(Circuit Court of Appeals, Ninth Circuit. October 4, 1897.) 

No. 288. 

1. Appeal— Parties— VOLUNTART Appbaeance. 

A party eatitled to Joln In an appeal may do sso by enterlng a voluntary 
appearance in tlie appellate court after the appeal lias been perfected there- 
In, withoUt giving notice to the opposite party or the circuit court. 
3. Railhoads— Priority dp Liens— Judgmkkt foh Damages. 

A judgment créditer whose claim originated in the négligent act of the 
rallroad company's servant Is not entitled to a préférence over the holders 
of pre-existing liens. 

Appeal from the Circuit Court of the United States for the North- 
ern Division of the District of Washington. 

Struve, Allen, Hughes & McMicken, for appellant. 
Stratton, Lewis & Gilman, Frederick Bausman, and George M. 
Emory, for appellees. 

Before GILBERT and ROSS, Circuit Judges, and HAWLEY. Dis- 
trict Judge. 

HAWLEY, District Judge. The appeal taken in this case was 
dismissed on the ground that the Northern Pacific Raiiroad Company 
was a necessary party to the appeal. Trust Co. v. Longworth, 22 
C. C. A. 420, 76 Fed. 609. The facts of the case are there stated, and 
need not be hère repeated. 

After the dismissal the attention of the court was called to the fact, 
which had been overlooked, that after the appeal had been perfected 
in this court, and after the motion had been flled by the appellees to 
dismiss the same, and within six months from the entry of the judg- 
ment herein, the Northern Pacific Raiiroad Company, by its attor- 
neys, entered in this court its appearance and consent to the appeal, 
Upon this ground a rehearing was granted. The argument in behalt 
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of appelleea upon rehearing again called in question the right of the 
Northern Pacific Eailroad Company to join in the appeal, and quea- 
tioned its right to do so by a voluntary appearance in this court with- 
out notice to the appellees or to the circuit court. The granting of 
the rehearing necessarily disposed of that question adversely to the 
yiewB contended for by appellees; and, inasmuch as no additional 
authorities hâve been cited, we deem it unnecessary to again consider 
that question. Morrison v. Kuhn, 26 C. C. A. 130, 80 Fed. 740. 

The case, upon its merits, is disposed of by the principles an- 
nounced by this court in Farmers' Loan & Trust Co. v. Northern Pac. 
R. Co., 24 C. C. A. 511, 79 Fed. 227, and Trust Co. v. Nestelle, 25 C. 
C. A. 194, 79 Fed. 748, to the efifect that a judgment creditor of a rail- 
road corporation, whose claim originated in the négligent act of the 
corporation's servant, is not entitled to be paid in préférence to the 
holders of pre-existing liens upon the corporation's property. This is 
the only question presented by the appeal upon the merits. Upon the 
authority of the previous décisions of this court, and authorities there 
cited, the order of the circuit court is reversed, with costs in favor of 
appellant 



UNITED STATES v. COFFIN et aL 

(Circuit Court, D. Nevada. September 6, 1897.) 

No. 625. 

1. FHAtrDTTLEHT ASSIGNMENT— PbiSONEB AND ElS AtTOKNETS— SUFFICIBNCT OF 

Evidence. 

On the day of àls conviction of the larceny of a large amount from the 
govemment, a prlsoner wlthdrew money and mortgages from a bank, where 
they had been deposited to Indemnify the sureties on hls bail bond, and, 
between the time of his conviction and sentence, assigned the mortgages to 
Ms attomeys and his wlfe, and paid the money to his wife. The évidence 
as to the value of the mortgaged property, the amount of fées due his at- 
tomeys, and whether the assignment to tiiem was to secure, or in payment 
of, their fées, was very conflietins, and the entire transaction was 8ur- 
rounded with mystery. Seld not sufflcient to warrant a decree setting aside 
the assigmnents as having been fraudùlently made to prevent recovery of 
the fine Imposed as part of the sentence. 
a. Dbalings between Attoukbt and Client— Btjrdkn of Showing Pairnbbs. 

In any transaction between an attorney and client which is advantageous 
to the attorney, he is bound to Show that It la fair, just, and équitable, and 
that the client was In a position to deal with him at arm's length. 

Charles A. Jones, U. S. Atty. 

Torreyson & Summerfleld, for respondents CoflBn and Woodburn. 

Robert M. Clarke, for respondent Heney. 

HAWLEY, District Judge (orally). This is a suit in equity to can- 
cel and annul certain assignments of mortgages executed by respond- 
ent James Heney in favor of respondents Tremnor CofiEin and William 
Woodburn, upon the ground that the assignments were made in fraud 
of the rights of the United States. A suit between the same parties, 
arising ont of the same transaction, had been previously brought in 
the United States circuit court for the Northern district of California; 
83 F.— 22 
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and an injunction was there issued: âgainst the respondents and oth- 
ers, enjoining them from proceeding with the foredosure suits which 
Coffln and Woodburn had respectively commenced. When that cause 
came on to be heard before Judge McKenna upon the motion to dis- 
solve the injunction, proceedings were bad which resulted in tbe court 
making tbe following order: 

"After argument, and upon tte consent of the parties thls day appearing In 
open court, the restrainlng order heretofore issued hereln Is so modified as to 
permit the parties to the foreclosure suit mentioned In the bill hereln to pro- 
ceed therein as they may be advised: provlded, that any and ail moneys re- 
celved from the sale of the mortgaged promises shall be deposlted at once witîi 
T. J. Edwards, Esq., clerk of the United States circuit court for the district 
of Nevada, at Carson City, Nevada, to ablde the resuit of any action or proceed- 
ing that may be instituted by the United States to détermine the bona fides 
of the assignment of the mortgages mentioned in the bill herein to the défend- 
ants Trenmor Coffln and William Woodburn: provlded, such action or proceed- 
ing is instituted In the district of Nevada wlthin ttoirty days from the date 
hereof. Further ordered, that this action shall be and stand dismissed at and 
upon the expiration of thirty days from this date, without préjudice to the 
right of complainant to commence another action agalnst the same parties for 
the same cause of action." 

This suit was commenced witbin tiie 30 days therein specifled. 

From the testimony in this case it appears that on December 21, 
1895, James Heney was convicted in the United States district court 
for the district of Nevada of a felony, to wit, of the crime of unlaw- 
f ully and f eloniously taking and carrying away and converting to his 
own use gold métal from the United States mint at Carson, the prop- 
erty of the United States, of the value of $23,000. He was ordered 
into the custody of the marshal, and the court announced that sen- 
tence would be imposed on December 24, 1895. The marshal placed 
the prisoner in the county jail. Witbin a few hours after his convic- 
tion it was suggested that some steps be taken to secure the counsel, 
Trenmor CofSn and William Woodburn, who had defended him, their 
fées. There assembled in the private room of the county jail, in addi- 
tion to the jailer, prisoner, and his counsel, Mrs. James Heney, her 
brother, Robert Barnes, ànd Sheriff Kinney; the latter being called 
in as a witness. There is more or less conflict as to the conversa- 
tions, and some controversy as to the actual transactions, which there 
took place. The prisoner was possessed of money, and was the owner 
of several mortgages, which he had transferred to Jacob Klein, prési- 
dent of the Bullion & Exchange Bank, as security to indemnify him 
on account of any damages he might sustain by reason of his being a 
surety, with others, upon a bond conditioned for his appearance in 
court to abide any judgment that might be rendered against him un- 
der the indictment The property thus assigned consisted of |4,000 
in money, a mortgage executed by Margaret Warde, for the sum of 
|6,200, upon property situate in San Francisco, Cal. ; a mortgage exe- 
cuted by H. S. Dawson and wife, for the sum of $3,000, upon property 
situate in San Francisco, Cal.; a mortgage executed by M. Callahan, 
for the sum of $2,500, upon property situate in Washoe county, Nev. 
The money was deposited in the bank, and of the amount there had 
been drawn ont, during the two trials of the criminal <iase, by Heney, 
or upon bis ôrder, for purposes net disclosed in the évidence, the sum 
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of $2,400, leaving at the time of Heney's conviction the sum of $1,600. 
This amount had been, before tke hour of closing tlie bank, withdrawn 
by CofiSn, and placed in his own safe. Thls was done before Heney's 
conTiction. On the night in question, at the jail, the |6,200 mort- 
gage was assigned by Heney to Woodburn, the $3,000 mortgage was 
assigned by Heney to Coffln, and the $2,500 mortgage was assigned 
by Heney to his wife, Mary Heney. The money ($1,600) was brought 
to the jail by CofiSn, remained there during the transaction, and was 
afterwards — ^less the sum of $120, retained by CofiSn for certain ex- 
penses — delivered over by him to Mrs. Heney. On December 24, 1895, 
Heney was sentenced to a term of years in the penitentiary, and to pay 
a fine of $5,000. Briefly stated, the contention of the government is 
that the assignments were made and delivered for the purpose of de- 
frauding it of its chance to collect any fine which might be imposed 
by the court upon Heney. The contention of respondents Cofifin and 
Woodburn is that the assignments to them were made in good faith, 
for value, for the purpose of paying to them the amount due on their 
fee, and tliat the assignments were absolute, — without any conditions 
whatever. The contention of respondent Heney is that the assign- 
ments were made*in good faith to secure counsel their fées, and that, 
when the amount of the fées were deducted from the proceeds of the 
sale, the balance was to be paid over to his wife. Coffln claims that 
there was and is due to him the sum of |2,000 as a fee. Woodburn 
claims that hds fee is $8,500. Heney claims that he made a spécial 
agreement with each of his counsel,— that Woodburn was to receive 
$2,000 in case of acquittai, and only $500 in case of conviction; that 
Coffln was to receive $600 in case of acquittai, and $500 in case of 
conviction; that Woodburn received $70, and Coffln $400, leaving a 
balance due to Woodburn of $430, and a balance due to Coffln of $100. 
The case, as presented, is in many respects unsatisfactory. It is by 
no means clear. Any attempt to unravel it and get at the bottom 
facts is met by difflculties of ail kinds, which are not easy to over- 
come. This court is unwilling to say that any testimony that would 
tend to elicit the truth has been suppressed, yet the impression re- 
mains that the whole truth of the transaction has not been fuUy dis- 
closed. There are many admitted facts in the testimony that tend to 
establish the broad proposition for which the government contends. 
The inferences to be drawn from the time, manner, and circumstances 
of the transaction point very strongly that way. Heney was con- 
victed Saturday night. In anticipation of his conviction, the money 
and securities in the bank had been withdrawn, and placed in the 
possession of Mr. Coffln. Tuesday was the day set for sentence. It 
was known that Heney would not only be imprisoned, but that a fine 
would aiso be imposed. The law so provided. Although possessed 
of ample means, sufflcient to discharge his indebtedness to counsel 
and to pay his fine, his property liad been put out of his hands. 
When placed in custody of the ofQcer, liis bondsmen were released, 
and were ready to surrender the property to whom it might belong. 
If turned over to Heney, it might be reached upon exécution. Having 
been successful in unlawfully ôbtaining from the government a large 
sum of money, he evidently desired to save as much of 'his ill-gotten 
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gains as he possibly could, either by fair or unfair means. He pro- 
posed to his counsel that they shoùld take the mortgages, ostensibly 
for their fee, but with the private understanding that it was only as 
collatéral security. With ail due formality, after signing and ac- 
knowledging the assignment Which admitted the receipt of |6,200 as 
the considération, he handed the mortgage OTer to Mr. Woodburn, 
and said, "This is yours," and the same public formality and déclara- 
tion accompanied the transfer of the other mortgage to Mr. Coffin. 
In the next breath, and in a différent part of the room, and in a lower 
tone of voice, was told the story that the assignments were only in- 
tended as collatéral security. The witness Kinney and others heard 
both statements. But the question arises whether thèse suspicions, 
strong as they are, of an intended fraud by Heney upon the govern- 
ment, are suiHcient to justify a decree of this court to cancel and set 
aside the assignments of the mortgages to his counsel upon the 
ground of actual fraud. Fraud is never to be presumed, but, like 
every other fact, it may be proved by circumstances. Courts, while 
not iûdulging in presumptions of a questionable nature, should never 
refuse to draw from uncontroverted facts the légal inferences whieh 
naturally and logically flow from them. 

The respondents, when served with process herein, flled their joint 
and several answer, denying that they, or either of them, entered into 
or liuew of any scheme or combination to defraud the United States 
or any other person in any manner whatever, or to élude, hinder, or 
delay the payment of any fine imposed against Heney ; that the mort- 
gaged property had greatly depreciated in value, and would not sell 
for more than enough to pay the fées of counsel; that the assign- 
ments were made bona flde in payment of fées due from Heney. 
Other averments were made, as to the relation of the counsel towards 
Heney, and as to the purpose for which the assignments were made, 
which need not be mentioned. Before the trial, Heney appeared in 
court, and asked leave to file a separate answer, stating that he had 
never been consulted as to the défense that should be interposed, 
and that he was unaware of what action had been taken in the prem- 
ises, and that he had never authorized Woodburn and CoflQn, or either 
of them, to interpose an answer on his behalf. Leave was granted. 
He then filed a separate answer, alleging "that said assignments 
were made, bona flde and in good faith, for the purpose of securing" 
his counsel for the amount due them for professional services, and 
then alleged the spécifie agreements he made with them concerning 
their fées, and asked for a decree that the balance remaining after 
foreclosure and payment of counsel "be adjudged and decreed to 
belong to this respondent's wife, Mary Heney." After the case 
was tried and submitted, the court ordered that the money realized 
from the sale of the Dawson mortgaee be forthwith deposited with 
the clerk of this court, in pursuance of the order and stipulation as 
made in the circuit court in San Francisco, and reserved the right 
to hâve further testimony taken; and subsequently, upon motion 
of complainant's counsel, the case was reopened, and a commission 
was issued to take testimony in San Francisco; and much additional 
information was there obtained as to the value of the mortgaged prop- 
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erty, and the manner in. which tlie sale of the property under the 
Dawson mortgage was conducted, and also as to certain déclarations 
of Trenmor Coffin as to other parties having an interest in the pro- 
ceeds of the sale of the mortgaged. property. The property under 
the Dawson mortgage was assessed at |2,800. It was sold under 
foreclosure sale to Mr. Coffln, August 18, 1896, for $1,750. The 
certiflcate of sale was assigned to Jane Coop in December, 1896, and 
shortly thereafter the property was sold for $2,466.40, and again sold 
in May, 1897, for $3,000. On May 8, 1897, Mr. Coffln's attorney for- 
warded to the clerk of this court the sum of $1,478.35, being the 
amount for which it was sold, less attorney's fées and expenses of 
foreclosure. It appears that prior to the foreclosure there had been 
much talk about the sale between Mr. Cofiin and his attomeys, and 
also with other parties who had a subséquent mortgage on the prop- 
erty, and with Mr. Temple, attomey for Mr. Dawson, the mortgagor. 
There appears to hâve been an understanding that only $1,750 should 
be bid, and Mr. Coffin instructed his attomeys to only bid that 
amount. There had also been more or less conversation between 
the paxties with référence to disposing of the property at private sale. 
Mr. Temple testified as follows: 

"I proposed to him [Coffin] what I had already wrltten,— that he should take 
$1,750, and release the mortgage, or not release It, assign the mortgage to a 
nominee, and that I wlshed to keep the mortgage alive for the protection of 
my client, Dawson. Mr. Coffin replied, in efîect, * * * that he could not do 
as I aslsed, because he had to account for the proceeds of the mortgage to Ma 
client and his wife." 

Touching this last proposition, Mr. Coffln, on May 7, 1896, ad- 
dressed a letter to his counsel, in which he said: 

"J. W. Dorsey, Esq., San Francisco— Dear Sir: Replying to yours of Aprll 
28, in regard to the settlement of mortgage In Coffln v. Dawson, I wiU say 
that I am not now in a position to malse any settlement whatever for less than 
the amount due upon the mortgage, for the reason that other parties hâve an 
expectaney in the mortgage in case tiie full amount Is coUected, and I would 
be censured if I wonld take less than the full amount. * * * Press the fore- 
closure sale as soon as possible, and I will probably hâve the property bid up 
to near its cash value at the sale. 

'■Yours, Trenmor Coffin." 

The property under the Warde mortgage, held by Woodburn, has 
not yet been sold. Mr. Woodburn, in giving his testîmony as to what 
occurred when the mortgages were assigned, said: 

"Mr. Heney did say to me after the mortgage was given to me— He gave 
It to me himself— He'saJd: 'You take the larger mortgage; and, Coffin, you 
take the smaller one.' The only conflict that occurred was between me and Mr. 
Heney, as to the value of the property. My information led me to believe it 
had dropped 40 or 60 per cent, and Mr. Heney claiming it was worth the face 
value. Mr. Heney said to me, in giving the mortgage: 'Woodburn, if you 
realize the face value of that mortgage, will you ever see Mary want for any- 
thing?' I said: 'No, sir; I will not' I never expected $6,200 for my fee, and 
It was ail open and aboveboard, before everybody there. I never expected 
$6,200. I never exi>ected to realize half of it." 

The whole case, in ail of its features, présents very remarkable 
characteristics. There is something radically wrong about the trans- 
actions, requiring close scrutiny and searching investigation. Th.e 
inferences to be drawn from ail the testimony are such as to excite 
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thé vigilance of any tribunal compelled to pass upon the fairness of 
the transactions. It looks unreasonable, to saj the least, that a 
man of Heney's flnancial shrewdness, whose désire seems to liave 
been to obtain money by any means, and to keep ail he gets, woxild, 
after bis conviction of a crime, where the facts, as hère, left no h ope 
for any légal escape from bis punishment, voluntarily bave turned 
over property wbich, upon its face value, and the weight of testiniony, 
is wortb over |9,000, in payment of an indebtedness of only $5311, as 
claimed by Heney, or even for |5,500, as claimed by the other respond- 
ents, unless there existed some other motive or understanding. The 
testimony of respondent Heney, under ail the circumstances and sur- 
roundings in which be is placed, is to be weighed with suspicion; 
yet in some respects it evidently bears the earmarks of truth, and 
is supported by the testimony of others, free from ail taint of doubt 
or interest in the resuit of the suit, and ought not to be, and cannot 
be, entirely discredited. Eespondents Woodburn and CofiQn ear- 
nestly daim that ail their acts in the premises were in the utmost 
good faith, and vigorously disclaim any intention or purpose to de- 
fraud or take undue advantage of anybody. As to them, the strong- 
est inferences of fraud arise from their contention that the assign- 
ments of the mortgages were absolute, in payment of their fées, and 
from the manner in which the sale of the property under the Coiïin 
assignment was conducted. That they had the right to secure the 
payment of their fées is unqueationed, if in so doing they acted openly 
and honestly, without any design to defraud others having an interest 
in the bona fldes of the transaction. Having carefully weighed ail 
the testimony in the case, my conclusion is that it is insufficient to 
justify a decree setting aside the assignments on the ground that 
they were executed for the purpose of defrauding the United States. 
The United States pray for such other and further relief as in 
equity and justice they may be entitled to, and this calls for the judg- 
ment of the court as to what the real considération and purpose for 
which the assignments were made were. The weight of the testimony 
— which need not be further commented on — clearly shows that the 
assignments were made to secure counsel their fées, and that the un- 
derstanding between counsel and Heney was that the balance of the 
money realized from the foreclosure sale, after payment of the costs 
and expenses of sale, and deducting the fées of counsel, should be paid 
over to Mr. Heney, or to bis wife. What fées were due from Heney 
to Woodburn and Coifln at the time the assignments were made? 
As to the amount due Woodburn, it is admitted by counsel for the 
government and for Heney that the weight of the testimony shows 
that it was originally flxed and agreed upon at $2,000, without any 
contingency as to acquittai or conviction; and the court, from ail the 
testimony, so ânds. Woodburn's claim for $3,500 arises out of the 
fact that during bis employment, under this understanding, he was 
discharged by Ileney, and that a new agreement was made, whereby 
Heney promised to pay whatever his services were reasonably worth, 
and that upon those terms he came back into the case. Heney admits 
that there was a misunderstanding, and talk of Woodbm-n withdraw- 
ing, but dénies that he was discharged, or that any new agreement 
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was made. The terms as to Woodburn's discharge, as testified to by 
him, were never complied with. The différences between them were 
amicably adjusted within two days, without détriment, loss, or dam- 
age to either. There is a decided conflict as to the amount agreed to 
be paid Coflfin. The question is not free from doubt. Coffln came 
into the case at the "eleventh hour." Neither he nor Heney wanted 
anybody else to know what the fee should be, and thls is the only fact 
concerning this transaction upon which there is no disagreement. 
CoflSn's statement as to the fee is as foUows: 

"Mr. Heney asked me * • • before the trial what 1 would charge. 1 told 
him, 'One thousand dollars.' He did not want to pay so much, and I always de- 
clined to mix up witli the case in any way for less than $1,000; and on Satur- 
day evening before the trial, whldh was comlng on Monday, he asked me agaln 
if I would not take his case for less than $1,000, and I told him, 'No.' I said: 
'Mr. Heney, I don't think you want me In the case, and I do not think you 
need me. Mr. Woodburn can try your case, and I do not think you need me;' 
and I got up and started ont. I felt a little disgusted about it, and, when I was 
at the door,— just opened the door,— Heney, from behind the counter, called 
me to corne baek, and said he wanted me in the case, and repeated again that 
it would not take to exceed a week, and asked me if I would not take $500; 
and I said: 'If It can be tried in a week, I will take It for $500; and if, on Sat- 
urday night, you pay me $500, that will be In full for my services up to Sat- 
urday night.' But I said again it would be impossible to try that case in a 
week, and my fee would be $1,000 for trying the case. And that was the last 
that was said about t'he fee untll after the trial, when I asked him for it, and 
he explained why he could not pay. * » * i declined to go into the second 
trial until I was paid for the first. He said he could not pay, and I insisted, 
and tie got me $300; and I said the fee for the second would bç the same, 
making $2,000." 

The first trial of Heney occupied two weeks. 
Heney's version is that: 

"Mr. Coffln was to get $000 if I was acquitted; he was to get $500 if I waa 
convicted,— If the case was to be tried once or a dozen times." 

In reply to the question, "Was that agreement reduced to writing?" 
he answered: 

"Ko; I wanted Mr. Coffln to give me a writing for it, and he said he would 
not do it. He wanted no one to lînow. He said his fee was so cheap that he 
was ashamed of it; he was engaged by Mr. Jones, and wanted to be in court 
anyhow; and he wanted to follow the case." 

Mr. Heney was called in rebuttal, and upon his cross-examination, 
in reply to questions, answered as follows: 

"Q. Did you erer hâve more than one contraet with Mr. Coffln? A. I never 
did, sir. Q. Was that made before or after the trial commenced? A. It was 
made on Saturday night previous to the trial,— pretty late. Q. Was there any 
agreement between yourself and Coffln tihat the fee agreed ($500) • * * 
should be for one week's workî A. Nothing of that kind stipulated In the 
agreement at ail. The case was to be tried for $500 if It was to be tried once 
or a dozen times, and $500 if I was convicted; and, if I was to be acquitted, 
he was to hâve $600, if I was to be tried once or a dozen times. Q. After that 
flrst trial, did you ever hâve any other agreement? A. No. * • * Q. When 
did you fli'st know he charged $2,000 for his services? A. When I heard his 
answer read; * * * the day I came up the first time; the day it was post- 
poned. That was the first I knew of it,— the first time I came up hère, and 
concluded to ffle a separate answer." 

Accepting Mr. Woodburn's and Mr. Cofian's versions of the main 
agreements, as to the fee for Mr. Woodburn of $2,000, and of Mr. 
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Gof&n of $1,000, without any contîngencies of acquittai or conviction, 
I do not feel authorized, from ail the surrounding circumstances in 
this case, to allow them the full amounts respectively claimed, or any 
sum greater than just stated, from which will be deducted the 
amoTints heretofore paid. Heney was under indictment for a serions 
offense. He was anxious to hâve a deânite understanding as to the 
amount of the fées he would be called upon to pay. When once flxed 
and agreed upon, the amounts should not be raised, during the 
progress of the trial, to the seeming disadvantage of the client. The 
law is well settled that, in ail transactions between an attorney and 
his client, the attorney, in a matter of advantage to himself, is bound 
to show that the transaction is fair, just, and équitable; that his 
client was fully informed of his rights in the subject-matter of the 
transaction, its nature and effect; and that he was placed in such a 
position as to be able to deal with the attorney at arm's length. The 
gênerai rule is clearly and correctly stated in 3 Am. & Eng. Enc. Law, 
332, asfollows: 

*'In ail deallngs with his client, the highest degree of fairness and good faitli 
Is required of the attorney. The courts view ail such transactions with sus- 
picion, and examine them with the utmost scrutiny; and, if they présent even 
a suggestion of unfair dealing, the burden of proof lies on the attorney to show 
the honesty and good faith of the transaction, and that it was entered into by 
fils client freely and understandingly." 

See authorities there cited; 1 Lawson, Eights, Eem. & Prac. § 176, 
and authorities there cited; Kisling v. Shaw, 33 Cal. 425, 440; Felton 
T. Le Breton, 92 Cal. 457, 28 Pac. 490; Ross v. Payson, 160 Hl. 349, 43 
N. E. 399; Burnham v. Heselton, 82 Me, 495, 20 Atl. 80; Cooper v. 
Lee, 75 Tex. 114, 12 S. W. 483. 

The burden of proof is always upon the attorney to show the abso- 
lute fairness of the transaction. In Elmore v. Johnson, 143 Hl. 513, 
525, 32 N. E. 413, the court, in discussing this question, said: 

"Before the attorney undertalies the business, of the client, he may contract 
with référence to his services, because no confldential relation then exists, and 
the parties deal with each other at arm's length. The same is true in regard to 
dealings which take place after the relation has been dlssolved. 1 Story, Eq. 
Jur. (13th Ed.) 310-313. But t!he law watches with unusual jealousy over ail 
transactions between the parties which occur while the relation exists." Mo- 
range v. Kling, 93 N. Y. 381; Tenney v. Berger, Id. 524; Cotzhausen v. Trust 
Co., 79 Wis. 613, 49 N. W. 158; Weelss, Attys. at Law, §§ 250, 255, 268. 

The views already expressed dispose of ail the questions in this 
case, except as to the disposition to be made of the money that has 
been and is to be paid to the clerk of this court from the proceeds of 
the foreclosure sales. No order in that regard will be made until 
after the sale of the property under the Warde mortgage, and after 
the proceeds are deposited in this court as heretofore agreed by coun- 
sel and ordered by the court. 
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DUDLEY V. JAMES. 

(Carcult Court, D. Kentucky. July 27, 1897.) 

No. 6,606. 

1. Tendue of Office— Deputt Marshals— CIvil Service Rui-es. 

Since the act of May 28, 1896, as well as previously, the tenure of a deputy 
marshal expires, except as otherwise specially provided by law, with the 
term of the principal marshal; and thereafter he is not in the executive 
civil service of the United States, within the meanlng of the civil service 
rules promulgated November 2, 1896. 

2. JUDICIAL CONTBOL OF EXECUTIVE OPFICBRS — INJUNCTION — MANDAMOS. 

The courts cannot properly Interfère with executive action, either by man- 
damus or injunetion, in a matter in which the executive offlcer Is authorized 
to exercise his judgment or discrétion. 

This was a suit in equity by Lee J. Dudley against A. D, James, 
United States marshal for the district of Kentucky, to enjoin him 
from removing complainant from his oflQce as a deputy marshal. The 
cause was heard on motion for a temporary injunetion. 

E. E. McKay, for complainant 
Walter Evans, for défendant 

BAER, District Judge. The complainant in this case allèges 
that he was duly appointed and qualiâed as office deputy United 
States marshal under James Blackburn, then United States marshal 
for the district of Kentucky, on the 2d of July, 1896, under and pur- 
suant to the act approved May 28, 1896, at a salary which was flxed 
by the attorney gênerai at |1,500 per annum; that he took the oath 
required as said United States deputy marshal, and has performed 
the duties of an office deputy and clérical assistant to the United 
States marshal for the district of Kentucky from that time until the 
filing of this bill; that under an act approved the 16th of January, 
1883, commonly styled the "Civil Service Act," and under the rules 
adopted and promulgated thereunder by the président of the United 
States November 2, 1896, the position of office deputy marshal 
and clérical assistant was placed within the bounds and purview of 
said law and rules, and the classifled service, and by reason thereof 
the complainant cannot be thereafter removed without just cause, 
and cannot be dismissed from the service because of his political or 
religious opinions or affiliations. Plaintiff further allèges that on 

the day of July, 1897, the défendant^ A. D. James, qualified, 

and became the United States marshal for the district of Kentucky, 
and since then has declared his intention to remove the complainant 
from his office, and appoint, or cause to be appointed, another in his 
stead. By an amended bill he allèges that his duties are mostly 
clérical, and consist of office work in verifying vouchers and pay rolls, 
and in keeping the office, and preparing the accounts for the amounts 
paid out and received by the marshal as a disbursing offi,cer, and in 
keeping the cash and other books of said office, making weekly re- 
I>orts, etc. He further allèges that on July 6, 1897, the défendant, in a 
communication to complainant, stated "your orator had been highly 
recommended to him as a book and account keeper, and as a man, 



346 83 FEDERAL REPORTER. 

but that his (defendant's) party f rieuds were insisting upon the immé- 
diate appointment of a Mr. Blackbum to take your orator's position, 
and that he would bave to and intended to appoint said Blackbum 
in your orator's place, but for no other reason than that the com- 
plainant was a Democrat." The prayer of the MU is for a temporary 
injunction enjoining the défendant f rom removlng your orator f rom 
his oflace aforesaid, or from taking any steps towards accomplishing 
same, or from doing any act whereby complainant would be disturbed 
in discbarging his duties or receiving the émoluments of said office, 
and upon final hearing he prays that said injunction be perpetuated. 

The answer filed dénies that the complainant is entitled to hold the 
position of ofBce deputy marshal of the United States for the district 
of Kentucky at the salary of |1,S00, or any other sum, and dénies 
that the complainant is within the bounds or the purview of the civil 
service act, and the rules, and classifled service, and that plaintiff 
cannot be removed without just cause, or cannot be dismissed from 
the service; and dénies that he desires to remove the complainant 
solely because he is a Democrat; and dénies that on the 6th of July, 
or at any other time, in a conversation with the complainant, he 
stated he intended to employ one Blackbum in place of complainant 
for no other reason than that the complainant was a Democrat. And 
défendant allèges that the complainant was appointed a deputy 
marshal of the Hon. James Blackbum, late marshal for the district of 
Kentucky; that he took the oath as said deputy marshal on the 4th of 
January, 1894; and that after the passage of the act approved May 
28, 1896, he was appointed office deputy, and took the oath as such on 

the day of , 1896. And further allèges that on the 

day of June, 1897, he, the défendant, was appointed United 

States marshal for the district of Kentucky, and thereaf ter he executed 
bond, and took the oath of office, and is now the legally appointed and 
qnalifled marshal for the district of Kentucky, and that the term of 
office of said Dudley expired with the term of office of said James 
Blackbum, late marshal of the district, and thereafter he ceased to be 
a deputy marshal. Défendant admits that he intends to appoint some 
other person than the complainant to the office and position of deput.v 
marshal of the district of Kentucky, and insists that he bas full right 
and power to do so. There was no testimony presented, and the case 
was heard and submitted on the pleadings. 

Thèse pleadings présent two questions for considération: First, 
whether or not the complainant- was, at the filing of his bill, an offlcer 
or in the executive civil service of the United States; and, second, if 
he was and is an offlcer in the executive civil service of the United 
States under and within the civil service act, and the rules promul- 
gated thereunder, whether a bill of injunction would lie in this court 
to rœtrain the défendant from removing him. We think it quite 
clear that prier to the act 'of May 28, 1896, the tenure of the deputy 
marshal continued only so long as the term of the principal marshal 
whose deputy he was, except where it by law specially continued. 
The marshal was authorized to appoint one or more deputies, and 
their compensation was a matter of eontract (within certain limits) 
between the marshal and the deputy. There were no duties pre- 
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scribed by law for the deputy marshal to perform other than those of 
the marshal, and the authority and power of the deputy was limited 
by that of the marshal. It is true that the deputy was paid ont of 
the fées which he eamed, but thèse fées were fées due to the marshal, 
collectible by him alone; and every service and duty performed was in 
the name of the marshal. The obligation of the bond of the marshal 
covered the acts of the deputy as well as those of himself. This was the 
recognized position of the deputy marshal from the establishment of 
the government, and congress, as early as 1789, provided : "In case of 
the death of any marshal his deputy or deputies shall continue in 
ofiBce, unless otherwise specially removed, and shall exécute the same 
in the name of the deceased until another marshal is appointed as 
provided by law. The defaults and misfeasances in office of such 
deputies in the meantime shall be adjudged a breach of the condition 
of the bond'given by the marshal who appointed them." And also 
provided that every marshal or his deputy, when removed from office, 
or when the term foi' which the marshal is appointed expires, "shall 
hâve power notwithstanding to exécute ail such precepts as may be 
in their hands respectively at the time of such removal or expiration 
of ofSce." Rev. St. §§ 789, 790. 

It is held in Powell v. U. S., fiO Fed. 687, that a deputy marshal ia 
not such an offlcer of the United States as can maintain a suit against 
the United States for service rendered, and for services rendered he 
must look to the marshal who appointed him, or under whom he acts. 
And in Douglas v. Wallace, it is held by the suprême court of the 
United States: "The claims of deputy marshals against the marshal 
for services stand upon the same footing as those of an ordînary em- 
ployé against his employer." 161 U. S. 34G, 16 Sup. Ct. 485. This 
being the position which deputy marshals bore prier to the act of 
May 28, 1896, the inquiry arises whether that act bas changed their 
relations, so as to make either an oftice deputy or a âeld deputy an 
independent offlcer of the United States, with a tenure continuing 
after the term of the oiHce of the principal. The tenth section of this 
act provides: 

"That when in the opinion of the attorney gênerai the public interest requires 
it, he may on the recommendation of the marshal, which recommendation shall 
State the facts as distinguished from conclusions, showing necessity for the 
same, allow the marshals to employ necessary office deputies and clérical as- 
sistance, upon salaries to be fixed by the attorney gênerai from time to time 
and paid as hereinafter provided. When any of such offlce deputies is engaged 
in the service or attempted service of any wrlt, process, subpœna, or other order 
of the court, or when necessarily absent from the place of his regular employ- 
ment on officiai business he shall be allowed his travelling expenses only and 
his necessary and actual expenses for lodging and subsistence, not to exceed 
two dollars per day, and the necessary actual expenses in transporting prison- 
ers including necessary guard hire, and he shall make and render acconnts 
thereof as hereinafter provided." 

Section 11 provides: 

"That at any time when in the opinion of the marshal of any district the 
public Interest will thereby be promoted, he may appoint one or more deputy 
marshals for such district, who shall be known as field deputies, and who unless 
sooner removed by the district court as now provided by law shall hold offlce 
during the pleasure of the marshal, except as hereinafter provided, and who 
shall eaeh, as his compensation reçoive % of the gross fées, including mileage, 
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as pro^lded by law, earned by hlm, not to exceed $1,500 for tbe fiscal year, or 
at that rate for any part of a fiscal year, and shall in addition be allowed hia 
actual and necessary expenses, not exceeding $2 per day while endeavoring to 
arrest under process a person charged witb or convicted of a crime. « * • 
The marshal immedlately after mailing any appointment or appointinents un- 
der this section shall report the same to the attorney gênerai, stating the facts 
as distinguished from conclusions constituting tlie reason for such appointment, 
and the attorney gênerai niay at any tlme cancel any such appointment as the 
public Interest may require." 

And by section 24 "ail acts and portions of acts inconsistent with 
this act are hereby repealed." 

It will be observed that the United States, both in office and fleld 
deputies, pay their compensation. As to office deputies, the compen- 
sation is by salary; as to fleld deputies, by three-fourths of the gross 
fées which they may hâve earned. Thèse fées are not in the name 
of the deputy, but go to the marshal, who, we assume, oollects them, 
and pays them into the treasury; and the fleld deputies are paid out 
of the treasury three-fourths of their gross fées. But, whether this 
be the actual method of payment or not, it is not material in the 
présent inquiry. It will also be observed that office deputies hâve 
exactly the same power and authority to serve process and perform 
other duties as the fleld deputies hâve, and the power of the office 
deputy as well as that of the fleld deputy is limited in this regard by 
the power and authority of the marshal. Each class of deputies per- 
forms such duties as may be prescribed by the marshal, and, though 
it may be contemplated that the office deputy will render the marshal 
clérical assistance, this must dépend upon the marshal's convenience 
or will. It is true that section 11 in terms provides that the fleld 
marshal shall hold his office during the pleasure of the marshal, and 
nothing is stated in regard to the office deputy; but this should not, 
and cannot, of itself, be construed to make an office deputy a separate 
and distinct offlcer of the United States with an indefinite term. If 
there is any distinction to be drawn from the language of the two sec- 
tions as to the tenure or term, it will be rather against the office 
deputy, since the language is to allow the marshals "to employ" neces- 
sary office deputies, and section 11 authorizes the "appointment" of one 
or more deputy marshals. We see nothing in the provisions of this 
act which is inconsistent with the previous recognized position of 
the deputy marshal in regard to his tenure or service, and conclude 
that the former statutes, read with this act, cannot be construed 
other than that the term of both office and fleld deputy marshals must 
cease with that of the marshal who appointed them. We conclude, 
therefore, that the complainant was, at the time of the flling of his 
bill, not in the executive civil service of the United States, within the 
meaning of the civil service rules promulgated November 2, 1896, and 
therefore he is not entitled to maintain this action. 

This is the construction given to the act of May 28, 1896, by the 
first comptroller of the treasury, the Honorable Eobert B. Bowler, 
in a décision of June 7, 1897. Although this view is conclusive of 
the présent motion, it is proper, as there seems to be some misappre- 
hension of the power of a court of chancery to grant injunctions, and 
thus control executive action, that the court should briefly state its 
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views upon tliat question. It has been settled from the adoption of 
the constitution of the United States, dividing the powers of govem- 
ment into three departments, that the judiciary cannot properly inter- 
fère with executive action when the executive officer is authorized to 
exercise his judgment or discrétion; tliat it is only in cases where the 
executive oiîicer has to perform a purely ministerial act that the 
courts, either by a proceeding in mandamus or injunction, can direct 
or control the performance of such (ministerial) act. Whether or 
net the judiciary can control executive action, and to what extent, 
is most elaborately discussed in the case of Marbury v. Madison (180.3) 
1 Cranch, 137, and there the rule was indicated that the courts can- 
not, either by mandamus or otherv^^ise, control executive action, 
vrhere that action depended upon either the discrétion or judgment 
of the executive offtcer; and it was only where the performance of the 
executive act was purely ministerial that the court could intervene, 
either by mandamus or otherwise. This question has been again 
and again presented and considered by the court, and the rule flrst 
adopted never departed from. In Gaines v. Thompson, 7 Wall. 347, 
the suprême court, by Justice Miller, after deciding that the courts 
would not interfère by injunction any more than by mandamus to 
control the action of the secretary of the interior and the commis- 
sioner of the land office, and require them to cancel an entry for land, 
because their action was not ministerial, but a matter resting solely 
upon the judgment or discrétion of those executive officers, quoting 
from the opinion of Ohief Justice Taney in Commissioner of Patents 
V. Whiteley, 4 Wall. 522, said: 

"The court cannot entertaln an appeal from the décision of one of the secre- 
taries, nor revise his judgment in any case where the law authovizes him to ex- 
ercise judgment or discrétion, nor can it, by mandamus, act rtiiectly upon an 
officer, or guide or control his judgment or discrétion In a matter committed to 
his care In the ordinary exercise of his officiai duties. The interférence of the 
court with the performance of the ordinary duties of the executive department 
would be productive of nothing but mischief. We are quite satisfied that no 
Buch power was ever intended to be given to them." 

The court in this case reviewed the préviens cases, and showed 
that the distinction which had been previously laid down had never 
been departed from, and said, among other things : 

"Certain powers and duties are eonflded to thèse executive ofQcers, and to 
them alone; and, however the courts may. In ascertaining the rights of parties 
In sults properly hefore them, pass upon the legality of their acts after the 
matter has once passed beyond their control, there exists no power In the 
courts by any of Its process to act upon the offlcer so as to interfère with the 
exercise of his judgment while the matter is properly before him for action.. 
The reason for this is that the law imposes this discrétion in him for that 
action, and not in the courts. The doctrine, therefore, Is as applicable to writs 
of injunction as to writs of mandamus." 

See, also, Kendall v. U. S., 12 Pet. 524; Decatur v. Paulding, 14 
Pet. 497; U. S. v. Black, 128 U. S. 40, 9 Sup. Ct. 12; U. S. v. Windom, 
137 U. S. 636, 11 Sup. Ct. 197; High, Extr. Eem. § 42; Black, Const. 
Law, p. 81. 

The question before the court does not require the considération 
of the civil service law of 1883, or of the rules and régulations made 
thereunder in November, 1896. No opinion is now indicated as to 
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whetter or not that law, and the régulations made thereunder, apply 
in the appointaient of oifice deputy marshals. That matter m not 
before the court. For the reasons given, the motion for the tempo- 
rary injunction must be overruled. 



MINNESOTA TRIBUNE CO. v. ASSOCIATED PRESS. ' 

(Circuit Court of Appeals, Eighth Circuit. November 22, 1897.) 

No. 906. 

L Construction op Contracts— Référence to Bt-Laws — News- Association 
Service. 

A contract between an association engagea In furnlsliing news, and a cer^ 
tain newspaper company, provided, In its seventti paragrapti, "ttiat the 
rlglits, duties, and obligations of the parties hereto, except as hereinbefore 
specifically prorlded for, shall be controlled and governed by the by-laws of 
the sajd party of the flrst part," etc. Eeld, that the effect of this was to 
make the subséquent provisions of the contract subordinate to the by-laws, 
so that the ninth paragraph, which provided that the news association 
should not extend Its news service to any publications not then entitled to 
receive the same, without the written consent of the other contracting party, 
was controlled and modified by a provision of the by-laws which provided 
that newspapers entitled to receive news service from certain old associationsf 
on a glven date should be entitled to hâve service extended to them without 
the consent of the local members. 
Z, Same. 

A newspaper company, having an exclusive çonti-act rlght In its locality to 
the news service of a press association, agreed to lease to a rival publication, 
for three years, the right to receive the same service, provided the associa- 
tion would assent thereto. At a conférence between the managers of the 
two newspapers and the manager of the association, the latter verbally 
agreed to comply with the arrangement, in considération of an increase in 
the weekly payments. Thereupon the agreement between the two newspa- 
pers was sxecuted in writlng by them, and the assoclation's wlres and op- 
erator were placed In the office of the second newspaper, so that the news 
reports were delivered direct to It. Pending the existence of this arrange- 
ment, a new news association was formed, with a by-law maklng eligible 
as members tliereof, without the assent of its local board, newspapers which 
were entitled on a given date to receive service of news from the old associa- 
tion "under existing contracts." Eeld, that the second newspaper was within 
this description, and was entitled to lîave the news service of the new asso- 
ciation extended to It without the consent of the other newspaper company, 
which, belng at the tlme the only one receiving news from the new associa- 
tion, had ail the powers of a local board. 77 Fed. 354, affirmed. 

3. SpbcipiC Perpormancb— Ambiguous Contracts. 

A suit for spécifie performance oan only be maintained where the terma 
of the contract are so précise that they cannot be reasonably misunderstood; 
and spécifie performance will not be granted to enforce an agreement If any 
of its provisions are so far Indeflnlte or ambiguous as to render it uncertain 
what were the Intentions of the parties, and what obligations they Intended 
to assume. 

Appèal from the Circuit Court of the United States for the Dis- 
trict of Minnesota. 

This was a bill flled by the Minnesota Tribune Company, the appellaat, against 
the Associated Press, the appellee, to specifically enforce the provisions of a 
contract between sald parties, which contract was as foUows: 

"This agreement, made and entered Into this 2nd day of March, 1893, by and 
between the Associated Press, the party of the flrst part, and the Minnesota 

* Kehearing pending. 
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Tribune Company, the party of the second part, wltnesseth: That, for and in 
considération of the coTenants hereln contained, the parties liereto liave mutually 
agreed as follows: Ist. The party of the first part hereby sells and conveys to 
the party of the second part the rlght and privilège of pubUshing in the Minne- 
apoUs Ti-ibune, a newspaper prlnted In the Engllsh language at Minneapolis, 
MJnn., the night news report of the Associated Press, for the term of ninety- 
two years, and to ddlver to sald party of the second part, In time for publica- 
tion In sald newspaper, the said report, so far as It may be practicable so to do. 
2d. Sald party of the second part agrées to recelve the said news report of said 
party of the first part for said term of ninety-two years, and to publish the same 
In said newspaper continuously, and to pay therefor ninety-four and oo/ic, dol- 
lars per week, in advance, and also to pay auy additional weekly assessments 
made by the board of directors or executive committee of said first party upon 
said paJrty of the second part, not exceeding fifty per cent. * • * of the 
amount agreed to be paid weekly, in like weekly installments, in advànce. 3d. 
Said party of the second part agrées to furnlsh to the party of the first part 
the news, local and télégraphie, of the following described territory, viz. within 
à radius of slxty miles from said clty, excepting the clty of St. Paul, and such 
terrlt»ry adjacent thereto as Is eovered by the franchise rights of the membera 
of sald clty. In accordance wlth the provisions and requirements of section ont; 
of article eleven of the by-laws of said party of the flrst part. 4th. It Is mu- 
tually understood and agreed that the board of directors of said party of the 
flrst part shall bave the right and power to change from time to time the weekly 
assessment to be paid by said party of the second part for the news report here- 
Inbefore mentloned, without limlt as to the amount, and that said party of the 
second part shall pay the amount of said weekly assessment so long as it takes 
sald news report. In the event that said weekly assessment should be Increased 
more than fifty per cent. * * * above the weekly amount specified and agreed to 
be paid by sald second party at the date of this contract, then and in such case 
said second party shall bave the rlght to terminate this contract, and ail liabilities 
thereunder, upon the transfer and surrender to said first party of ail his stock 
in said Associated Press, for which he shall be entitled to reçoive from said 
flrst party the par value thereof. 5th. It Is further matually agreed between 
the parties hereto that the franchise or privilège grànted by this contract to 
said party of the second part may be transferred wlth the said Minneapolis 
lYibune newspaper, provided the new proprletor shall enter Into a new con- 
tract wlth said party of the flrst part slmllar hereto. 6th. Said party of the 
second part eovenants and agrées that It will not furnish, before publication, 
any news, to any person or corporation engagea in the business of collecting 
or transmltting news, escept upon the written consent of the board of direct- 
ors of the party of the first part, flrst had and obtained, and that it will not 
furnish to any person any of the news received by It under this contract before 
publication by It, and that It wlU not furnlsh its spécial or other news to, or 
reçoive news from, any person or corporation whlch shaU bave been declared 
by the board of directors of said party of the flrst part antagomstie to said party 
of the flrst part, after having received notice of such déclaration. 7th. It is 
further mutually agreed between the parties hereto that the rights, duties, and 
obligations of the respective parties hereto, except as herelnbefore speciflcally 
provided for, shall be controUed and governed by the by-laws of said party of the 
first part now or hereafter in force during the Ufe of this contract, and that the 
right to reçoive news under this contract may be suspended or terminated In 
the manner and for the causes specified in said by-laws. 8th. It Is further stip- 
ulated and agreed that said party of the first part shaU In no event be liable 
for any loss or damage arising to sald party of the second part by reason of the 
publication of any of the news received by It from sald party of the first part 
under this contract. It Is agreed that the word 'person,' In this contract, in- 
cludes any partnership, corporation, association, newspaper, or ageney. 9th. 
Sald party of the flrst part promises and agrées not to furnish any news report 
to any newspaper, published in the said territory described in this contract, not 
now entitled to reçoive the same under the by-laws of sald party of the first 
part, without the written consent of the said party of the second part or its 
assigns. lOth. Said party of the second part bas assigned and transferred its 
stock In the sald party of the flrst part to the said party of the flrst part, which 
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Stock te to be hdd by said party of the flrst part as securlty for the performance 
by sald party of the second part of thls contract on Its part. Said party of th» 
second part, In considération of the maklng of this contract by said party of the 
flrst part, hereby covenants and agrées that It wlU not sell or part wlth any 
interest in said stock to any party who shall not be the proprletor of a news- 
paper which shall at the time be on the membership roU of sald party of the 
flrst part, and that It wiU keep and observe and perform ail the requirements 
of the by-laws of said party of the flrst part now or hereafter in force during 
the lite of this contract." 

The material portions of the by-laws of the Associated Press to which référ- 
ence is made In the aforesaid contract were as foUows: 

"VI. Membership. 

"(1) Who are Members. The proprietors of the newspapers receivii^ the news 
report of the Associated Press shall constitute its membership, and be desig- 
nated as 'Members of the Associated Press,' 

"(2) Membership Eoll. The secretary of the company shall keep a record of 
ail newspapers entitled to a news report from the as.sociation, to be known aa 
the 'Membership RoU,' and no service of news shall be rendered to any news- 
paper until it shall hâve been properly enrolled. 

"(3) Who are Eligible. Memberships shall not be conflned to newspaper pro- 
prietors who are the owners of stock, but may be issued, wlthout regard there- 
to, to any newspaper proprietor, in accordance with the terms and conditions 
provided in thèse by-laws. 

"VII. Admission of Members. 

"(1) How Admitted. Application for admission to be a member of this as- 
sociation shall be made by a communication in wrlting addressed to the board 
of directors, and signed by the proprietor of the newspaper for which the news 
report is desired. The application shall be accompanied by the consent in 
writing of ail persons whose consent is necessary, under the by-laws, to au- 
thorize the board to grant the application. Applications may be acted upon at 
any meeting pf the boai'd of directors or the executive committee, the affirmative 
vote of a majorlty [of] those présent being necessary to elect. 

"(2) Consent of Local Board. No new member shall be admitted, exeept in 
accordance wlth the provisions of the by-laws relating to local boards, where 
publication is proposed in a city or town having at the time one or more mem- 
bers holding certificates of séries A. Newspapers which were entitled to a 
service of news under existing contraets with the Western Associated Press or 
the United Press on the 15th day of October, 1892, shall not be considered new 
members, within the meanlng of thls article. 

"(3) Membership Contract. Bvery member shall be requlred to exécute a con- 
tract with the association before the name of the newspaper of which the mem- 
ber is proprietor shall be entered upon the membership roll. The form of this 
contract shall be prescrlbed by the board of directors, and it shall conform to 
the requirements of the by-laws, embodying the substance of their provisions re- 
spectlng the rights and duties of members. 

"VIII. Certificats of Membership. 
"(1) Form of Certificate. The évidence of membership shall be a certiflcate 
signed by the président and secretary of the Associated Press, and bearing its 
seal. It shall set forth the language in which the newspaper admitted as a 
member shall be prlnted. It shall state whether the newspaper is a moming 
or afternoon paper, and the place of its publication. It shall entitle the holder 
to reçoive for publication in the newspaper named a day or night report, as 
may be specifled, upon payment of a weekly toll, to be fixed from time to time 
by the Associated Press, actlng through its board of directors. Certificates 
shall be issued In two classes, to be designated 'Séries A' and 'Séries B,' and 
shall State the substance of the franchise obligations Included in the contract 
of the member as provided in thèse by-laws. 

"Séries A. 
"(2) The holder of a certificate of membership of séries A shall be entitled 
to recelve the news report provided for in bis contract, and no new membership 
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sbaH be created In hls clty, or such addltional territory contiguous thereto as 
may be speclfled in hls contract, wlthout the consent in writing of ail the 
holders of certiâcates of séries A In such city and additional territory, exeept 
as may be otherwise provided In thèse by-Iaws. • » • 

"X. Local Boards. 

"(1) Charter. In every city where there shall be more than one member hold- 
ing a membership certificats of séries A, as heretofore provided for, * * • 
there shall be a local board, actlng under a charter issued by the board of 
directors of the association, which shall be signed by the président and secre- 
tiry, and bear the seal, of the company. 

"(2) Composition and Power. Eyery member In such city holding a certifieate 
of séries A shall be entitled to a représentation and one vote at al! meetings 
of the local board, and no new membership shall be issued, authorizlng the 
publication of the news of the association, in any city, wlthout the unanimous 
consent In writing of the members of the local board in that city." 

"(5) Where Only One Member. In any city where there shall be only one 
member holding a certifieate of séries A, such member shall hâve and exercise 
aU the powers and privilèges of a local board under any of the by-laws." 

For some years prior to the date of the aforesaid contract, to wit, March 2, 
1893, the Minnesota Tribune Company was the owner of, and had been engagea 
in publishing, a newspaper in the clty of Minneapolis which was known as 
the "Minneapolis Tribune"; and during such tlme it had received Its news re- 
ports from two news-gathering associations, known, respectlvely, as the "United 
Press" and the "Western Associated Press," under contracts wlth said associa- 
tions. On June 29, 1891, the Minneapolis Times Company, which was a corpo- 
ration under the laws of the state of Minnesota, was ei^aged in publishing a 
mornlng newspaper in the clty of Minneapolis known as the "Minneapolis 
Times." On the day last mentloned the Minneapolis Times Company entered 
into a contract wlth the Minnesota Tribune Company whereby the former com- 
.pany agreed to purchase from the latter company copies of the news reports of 
said United Press and said Western Associated Press for a period of three 
.vears, and to pay therefor about $8,280 per year, whleh said contract was in 
force on the 15th day of October, 1892. On or about July 1, 1894, the Minne- 
apolis Times Company sold Its newspaper and subscriptlon llst, and ail of its 
rights, franchises, and good wiU, to the Journal Prlnting Company, a Minnesota 
corporation, which thereby became the successor of the Minneapolis Times Com- 
pany, and the publlsher of the Minneapolis Times. The bill of complaint which 
was flled herein charged, in substance, that the paper known as the "Minne- 
apolis Times" was a mornlng newspaper, and a rival in business of the Minne- 
apolis Tribune; that slnce September 27, 1894, the défendant below, the Asso- 
ciated Press, in utter disregard of its aforesaid contract wlth the Minnesota 
Tribune Company, had sold and fumished to said .Tournai Printing Company, 
for publication in the Minneapolis Times, ail of its night news reports and in- 
formation, which it had contraeted and agreed to furnish excluslvely to the 
Minnesota Tribune Company; and that such news reports had been so fumished 
to the Journal Printing Company notwithstanding the appellant's eamest pro- 
tests and requests to the contrary. In view of the premlses the bill prayed that 
the Associated Press, the appellee herein. might be enjoined and restrained, dur- 
ing the existence of the aforesaid contract. from furnishing said night news re- 
ports to said .Tournai Printing Company for publication In the Minneapolis Times, 
or to any other mornlng newspaper published within the territory described in 
saîd contract. The circuit court, on final hearing, refused said injunction, and 
dismissed the bill of complaint (77 Fed. 354), from which decree the complainant 
below bas appealed. 

M. D. Munn (N. M. Thygeson, on the brief), for appellant. 
Emanuel Cohen (William D. Cornish and John P. Wilson, on the 
brief), for appellee. 

Before BEEWEE, Circuit Justice, THAYER, Circuit Judge, and 
RINER, District Judge. 
83 F.— 23 
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THAYER, Circuit Judge, aiter stating the case as above, aelivered 
the opinion of the court. 

The briefs and arguments of counsel which hâve been flled in this 
case are principally devoted to a discussion of the proper interpréta- 
tion of the contract between the Associated Press and the Minnesota 
Tribune Company (hereafter termed the "Tribune Company"). On 
the part of the appellant, it is claimed that the ninth clause of the 
contract in express terms precludes the Associated Press from fur- 
nishing its news reports to the Journal Printing Company, its rival 
in business, because the latter company was not on March 2, 1893, 
entitled to receive such news reports without the written consent of 
the Tribune Company. On the other hand, the appellee contends, and 
this View prevailed in the trial court (77 Fed. 354), that the ninth 
clause of the contract of March 2, 1893, is controlled by subdivision 
2 of article 7 of the by-laws of the Associated Press, relating to the 
admission of members, which provided, in substance, that newspapers 
whieh were entitled to a service of news on October 15, 1892, "under 
existing contracts with the Western Associated Press or the United 
Press," should not be considered new members, but might be admit- 
ted to membership in the Associated Press without référence to that 
provision of the by-laws which requires the assent of the respective 
local boards to the admission of new members in the territory over 
which such local boards severally exercise jurisdictîon. It is claimed 
by the Associated Press that under the by-law it could lawfully ad- 
mit the Journal Printing Company to membership without the con- 
sent of the Tribune Company, although the latter company was the 
only newspaper in the city of Minneapolis holding a press franchise 
in the Associated Press on September 27, 1894, because the Journal 
Printing Company on October 15, 1892, was entitled to press dis- 
patches, both from the United Press and from the Western Associ- 
ated Press, under then existing contracts, to which the Tribune Com- 
pany was itself a party. For the purpose of reaching a correct con- 
clusion concerning the obligations imposed by the contract in ques- 
tion, it is clear, we think, ttat the contract should not be considered 
by itself, but should be construed in connection with the by-laws of 
the Associated Press. Référence is made to the by-laws in the con- 
tract, and the seventh paragraph thereof expressly déclares "that the 
rights, duties, and obligations of the parties hereto, except as herein- 
before specifically provided for, shall be controlled and governed by 
the by-laws of said party of the first part, now or hereafter in force 
during the life of this contract." The necessary effect of this provi- 
sion. of the contract was to make the subséquent provisions thereof, 
including the ninth, subordinate to the by-laws. But, taking a 
broader view of the case, we think it is obvious that the provisions of 
the by-laws relating to the admission of new members, and the provi- 
sions of the contract bearing on that subject, were intended to be 
harmonious, since it is hardly reasonable to suppose that the Associ- 
ated Press intended to place restrictions upon its right to admit new 
members in a particular locality that were contrary to gênerai rules 
governing the admission of members which had been prescribed for 
other localities. It must be held, therefore, that the language em- 
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ployed in paragraph 9 of the contract, on whicli the appellant Com- 
pany chiefly relies, cannot be construed literally, but is controlled 
and modifled by subdivision 2 of artide 7 of tlie by-laws. 

Assuming the foregoing to be a correct view, the next question for 
considération is whether the Minneapolis Tîmes can be regarded as a 
newspaper which on October 15, 1892, was entitled to a service of 
news under existing contracts with the Western Associated Press or 
the United Press, within the fair intent and meaning of the by-law. 
The facts pertinent to this inquiry, which are disclosed by the évi- 
dence, are as follows: When the Tribune Company, on June 29, 
1891, entered into an agreement with the proprietor of the Minneapo- 
lis Times, whereby the latter paper secured the news reports of the 
Western Associated Press and the United Press for a period of three 
years, the Tribune Company was the owner of an exclusive news 
franchise for the city of Minneapolis in each of said news-gathering 
organizations. The franchise theretofore granted to it by the United 
Press did not authorize the Tribune Company to sell the news reports 
which it received to any other newspaper, but provided that it should 
be entitled to receive the night report of the United Press for pub- 
lication in the Minneapolis Tribune, "and for no other purpose what- 
ever." Before the contract last referred to was executed, a confér- 
ence was had between the Western manager of the United Press 
and a représentative of the Tribune Company and a représentative 
of the Minneapolis Times, at which conférence the nature of the 
proposed contract between the two newspapers was made known 
to the United Press, and its consent to the exécution of the proposed 
agreement was obtained. Such consent was given, however, on con- 
dition that the Tribune Company should thereafter pay $90 per 
week to cover the extra expense of furnishing dispatches for both 
papers, in lieu of |75 per week, which it had theretofore paid. Im- 
mediately after this agreement was made and assented to, the United 
Press moved its telegraph instruments and operators from the ofiflice 
of the Tribune Company to the oflQce of the Minneapolis Times, where 
the news dispatches of the United Press were thereafter delivered 
and received under the aforesaid arrangement until about July, 1893. 
The évidence does not show conclusively whether the Tribune Com- 
pany had the right to sell the news reports of the Western Associated 
Press without the latter's consent, but the fact is disclosed by the 
évidence that, before undertaking to fumish such reports to the Min- 
neapolis Times, it applied to the Western Associated Press for per- 
mission to do so, and obtained its consent. It f urther appears that 
on October 15, 1892, and for some months thereafter, negotiations 
were pending between the promoters of the présent Associated Press, 
which had not then been incorporated, and the United Press, with a 
view of dividing the United States between the two news-gathering 
associations, and enabling them to act in harmony with each other. 
It was at flrst proposed, and an agreement to that effect was formu- 
lated, that the United Press should abandon the Western territory 
which it then occupied, and confine its opérations to the country east 
of the Allegheny Mountains, while the new Ass:ociated Press should 
collect news in the Middle and Western states, and in most of the 
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Southern states. This scheme, wMch. contemplated an end of rivalry 
between the two great news-gathering associations, and the with- 
drawal of the United Press from much territory which it then occu- 
pied, had not been abandoned, but was still under considération, on 
December 21, 1892, when the by-laws of the Associated Press were 
adopted ; and it serves to explain, in a great measure, the provision 
found in subdivision 2 of article 7 of its by-)aws, heretofore quoted. 
It was doubtless supposed that in due course of time the United 
Press would vacate its Western territory, and that its old patrons in 
the West would désire to become customers of the Associated Press, 
and a provision was accordinglj inserted in the by-laws by which 
they might be admitted to membership without the consent of the 
local boards. In view of thèse facts, we are strongly inclined to the 
View that the Associated Press was at liberty to furnish its news re- 
ports to the Minneapolis Times without the consent of the Tribune 
Company. The by-law to which référence has already been made is 
very broad, and does not, in terms, require that a newspaper should 
itself hâve entered into a contract with one of the news-gathering 
associations therein mentioned, to render it eligible to membership in 
the Associated Press without the consent of a local board. It might 
with much reason be claimed that the peculiar language employed 
in the by-law was intentionally chosen so as to bring within its provi- 
sions newspapers that were receiving news reports from the Western 
Associated Press or the United Press on October 15, 1892, whether 
such service was being supplied under a contract with one of the 
associations, or under an arrangement with some third party who was 
entitled by contract to the news reports of either of said associa- 
tions. It is not necessary, however, on the présent occasion, to adopt 
such an extrême view, since the évidence, as we think, fairly shows 
the existence of a tripartite agreement between the United Press, the 
Tribune Company, and the Minneapolis Times, under and by virtue of 
which the last-named paper on October 15, 1892, was directly sup- 
plied with news by the United Press. It was essential that the United 
Press should hâve given its consent to the proposed contract between 
the Tribune Company and the Minneapolis Times, because the Trib- 
une Company had no right, without such consent, to furnish the news 
reports of the United IPress to any other newspaper. The United 
Press did give its consent to that agreement, and received a considér- 
ation for so doing; and thereby direct contractual relations were 
established between the Minneapolis Times and the United Press, 
which were thereafter recognized and observed. 

But another reason exists which is in itself sufficient to sustain the 
decree of the circuit court dismissing the bill of complaint. As 
has been heretofore stated, this is a suit to specifically enforce a con- 
tract of the Associated Press, by restraining it from violating one of 
the provisions of the contract. It is questionable, to say the least, 
whether a court of equity oould, in any event, grant the relief prayed 
for, because it is not clear that the damages which the Tribune Com- 
pany will sustain by reason of the alleged breach are so far irrép- 
arable or difficult of ascertainment as to make the remedy at law 
inadéquate. But, waiving that question, it must be borne in mind 
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that it is a well-established rule tliat courts of equity will not under- 
take to enforce an agreement if any of its provisions are so far in- 
deânite or ambiguous as to render it uncertain what were the inten- 
tions of tlie parties, and what obligations tbey intended to assume. 
A suit for spécifie performance can only be maintained where the 
terms of the agreement are so précise that they cannot be reasonably 
misunderstood. If the contract which a complainant seeks to enforce 
is vague or uncertain, a court of equity will not interfère, but will 
leave him to his légal remedy. Colson v. Thompson, 2 Wheat. 336, 
341. And, where a contract is clearly susceptible of différent reason- 
able interprétations, a court of equity ought not to take the chances 
of decreeing its spécifie exécution in a way which will possibly do 
violence to the intentions of the parties thereto. In ail such cases, 
as well as where a contract is not fair and just in ail its parts, or is 
tainted with illegality, the party seeking to enforce it should be re- 
mitted to his action for damages. Fry, Spec. Perf. §§ 317, 361, and 
cases there cited. In view of what has already been said relative 
to the contract involved in the présent suit, and the circumstances 
which attended its exécution, and the by-laws under and subject to 
which it must be construed, we think that it must at least be con- 
ceded that the meaning of the contract, in the respect wherein a con- 
troversy as to its meaning has arisen, is beclouded with doubt and un- 
certainty. It cannot be said that the complainant has shown with 
the requisite certainty that the Associated Pi*ess is not entitled, un- 
der its contract with the Tribune Company, and under its by-laws, 
to furnish news reports to the Minneapolis Times, and that its action 
in that regard amounts to a breach of the agreement, because as good 
if not better reasons can be advanced in support of the contrary view, 
that the Associated Press reserved to itself, under its by-laws, the 
right to do precisely what it has undertaken to do, and is now doing. 
Our conclusion is, therefore, that by reason of the difïïculties encoun- 
tered in construing the contract, and the doubtful and uncertain char- 
acter of the right which the bill seeks to enforce, a court of equity 
is not the proper forum, and that such relief as the Tribune Company 
may consider itself entitled to can only be obtained at law. 

If we had not reached the conclusion heretofore announced, that 
the bill of complaint was properly dismissed, we should then feel 
compelled to consider a further question, which is not touched by the 
briefs or by the oral arguments; and that is whether a court of equity 
should in any event undertake to specifically enforce an agreement 
like the one at bar, which would seem to hâve an obvions tendency to 
create and perpetuate a monopoly of the news, by limiting the service 
of news reports to a single newspaper in a large city, and placing it 
within the power of the proprietor of such newspaper to prevent other 
newspapers from having access to the same sources of information. 
The fact that eounsel hâve not seen fit to raise or discuss this ques- 
tion, and the fact that the bill must be dismissed on other grounds, 
rènder it unnecessary to consider it, or to express any opinion there- 
on. The deeree of the circuit court is afflrmed. 
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MYÈRS, County Treasurer, v. NORTHERN PAC. RY. CO. 

(Circuit Court of Appeals, Nlnth Circuit. October 4, 1897.) 

No. 352. 

1. State Taxation of Rail'wat Land Grants— Mtnktul Lands. 

Lands lyiiig wlthin tlie placed limits of tlie Northern Pacific Railroad 
grant, to which the company is seeldng to perfect its title, and wliich are 
included In Ilsts which hâve been approvcd and ccrtifled to by the register 
and receiver of the local land office, but to which the govemment refuses to 
issue patents pending an investigation as to whether the lands are minerai 
lands such as are reserved from the grant, are subject to taxation by the 
State. 

3, Samb— Montana Laws — Assessment. 

There is nothing in the provisions of the Politlcal Code of Montana relat- 
Ing to the assessment of property for taxation which can falrly be construed 
as deprlving the state of iiuthority to tax lands claimed by a railvoad com- 
pany under a congressional grant, though the issuance of patents thereto 
is suspended pending an investigation as to whether or not they are min- 
erai landâ so as to be excepted fro-m tlie grant. 

Appeal from the Circuit Court of the United States for the District 
of Montana. 

C. B. Nolan, Atty. Gen., for appellant 
C. W. Bunn, for appellee. 

Before EOSS and MOREOW, Circuit Judges, and HAWLEY, Dis- 
trict Judge. 

HAWLEY, District Judge. This is a suit in equity to enjoin ap- 
pellant, the treasurer of Jefferson county, Mont., from selling the 
lands described in the bill of complaint for the nonpayment of state 
and county taxes, levied in the year 1894. The circuit court granted 
an injunction as prayed for in the complaint. The record contains 
a lengthy stipulation of facts, upon which the case was tried, which 
may be briefly summarized. The lands in question are surveyed odd 
sections within the place limits of the grant to the Northern Pacific 
Railway Company by act of coagress approved July 2, 1864 (13 Stat. 
365). The railroad company accepted the terms, conditions, and im- 
positions of this act in due and regular form. It definitely flxed the 
Une of, and built, its road, and earned the grant. Long prior to the 
assessment and tas levies herein complained of, it prepared, in the 
form prescribed by the secretary of the interior, and filed with the 
register and receiver of the United States district land oÊQce for 
the district in which said lands were situate, lists of lands claimed 
by the company as inuring to it under its grant, including, among 
others, the land described in the complaint, and at said time paid the 
register and receirer of the United States land ofiQce the fées to 
which they were, by reason of such listing and flling, entitled. The 
lists were certified to, allowed and approved by, the register and re- 
ceiver of the local land office. Thèse lists, including the lands de- 
scribed in the complaint, had not, at the time of the assessments and 
tax levies complained of, and hâve not yet, been adjusted in the 
oflEice of the commissioner of the gênerai land office. The varions di- 
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visions in the commissioner's ofiBce hâve not yet examined or passed 
upon said lists, and it has not yet been determined in said office What 
lands are witliin the terms of the grant to said company, and none 
of said described lands hâve been certiiied by the comniissioner to 
the secretary of the interior, or hâve been patented by the United 
States to the railroad company, and the question whether said lands 
are minerai or nonmineral in character has not yet been determined, 
and is now under investigation under the terms and provisions of the 
act of congress approved February 26, 1895, entitled "An act to pro- 
vide for the examination and classification of certain minerai lands 
in the states of Montana and Idaho" (28 Stat. 683). The railroad 
company has such right. title, interest, and property in and to said 
lands as is conferred upon it by the act of congress approved July 
2, 1864, and acts and joint resolutions of congress supplementary 
thereto and amendatory thereof, and no other. The delay, if any, 
in the identification of the lands, is not the resuit of any action, 
failure, or default on the part of the railroad company. On Novem- 
ber 4, 1895, the secretary of the interior suspended the patenting of 
the lands until the minerai or nonmineral character of the lands 
selected by the company shall hâve been investigated, and definitely 
ascertained and adjudicated by proper proceedings, and until minerai 
claimants and the state of Montana shall bave opportunity to be 
heard before the department on questions of law and fact. Under 
the act of February 26, 1895, three commissioners hâve been ap- 
pointed to examine and classify the minerai lands in the Helena land 
district, including the lands described in the complaint. The com- 
missioners commenced the examination and classification of lands in 
said district during the year 1895, and hâve since continued such 
examination and classification, and hâve examined and classified only 
a small portion of the lands described in the complaint. 

In Barden v. Railroad Co., 154 U. S. 288, 14 Sup. Ct. 1030, the court 
held that, by the grant of public lands made to the Northern Pacific 
Railroad Company by the act of July 2, 1864 (13 Stat. 365, c. 217), ail 
minerai lands other than iron or coal are excluded from its opération, 
whether known or unknown ; and ail such minerai lands, not otherwise 
specially provided in the act making the grant, are reserved exclusively 
to the United States, the company having the right to sélect unoccu- 
pied and unappropriated agricultural lands in odd sections, nearest 
to the line of the road in lieu thereof. The contention of the ap- 
pellee is that under the gênerai principles announced in that déci- 
sion the railroad company is excluded by law from the possession 
of or dominion over the lands specifled in the grant until it is final] y 
determined by the government that it is not minerai land. It is true 
that the grant is only of nonmineral lands. Ail minerai lands are, 
by express language, "excluded from the opération of this act" 
Grants of like character hâve, however, always been construed as be- 
ing in prsesenti. In none of them were the minerai lands granted. 
Minerai lands vrere always reserved and excepted from the provi- 
sions of the grants. Prior to the décision in the Barden Case, there 
had been more or less discussion as to whether or not the railroad 
grants excluded minerai lands which, at the time of the passage of 
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th.e act, were not known to be minerai. This question was set at rest 
by ttfe décision of the court in the Barden Oase. Mr. Justice Pield, 
speaking for the court, said: 

"It seems to us as plain as language can make it that the intention of con- 
gress was to exclude from ttie grant actual minerai lands, wliether known or 
unlînown, and not merely sucli as were at the time linown to be minerai. Af ter 
the plaintiff had complied with ail the conditions of the grant, performed every 
duty respectlng it, and, among otlier tiiings, that of deflnitely flxing the line of 
the route, ita grant was still limited to odd sections which were not minerai at 
the time of the grant, and also to those which were not reserved, sold, granted, 
or otherwise appropriated, and were free from pre-emption and other claims 
or rights at the time the Une of the road was deflnitely flxed; and was coupled 
with the condition that ail minerai lands were excluded from its opération, 
and that. In lieu thereof, a ïike quantlty of unoccupied and unappropriated agri- 
cultural lands, in odd sections, nearest to the line of the road, might be selected. 
There is, In our judgment, a fundamental mistalie made by the plaintifC In the 
considération of the grant. Minerai lands were not conveyed, but by the grant 
itself, and the subséquent resolution of congress cited, were specifically reserved 
to the United States, and excepted from the opérations of the grant. There- 
fore tbey were not to be loeated at ail, and If, In fact, located, they could not 
pass under the grant. Minerai lands being absolutely reserved from the incep- 
tion of the grant, congress further provided that at.the time of the location of 
the road other lands should be excepted, viz. those previously sold, reserved, 
or to whlch a homestead or pre-emption rlght had attached." 

In that case it was contended that the construction which was 
flnally given to the act by the court would prevent the states and 
territories from taxing the property of the company unless they could 
tax the whole property, minerai as well as agricultural lands. In 
reply to this contention the court said : 

"We do not see why not. The Authority to tax the property granted to the 
Company dld not glve authority to tax the minerais, which were not granted. 
The property could be appraised without including any considération of the 
minerais. The value of the property excluding the minerais could be as well 
estimated as its value including them. The property could be taxed for its 
value to the extent of the title whlch is of the land." 

In Wisconsin Cent. R. Co. v. Price Co., 133 U. S. 496, 10 Sup. Ct. 
341, upon which appellee principally relies, the court, after deelaring 
that the lands within the original sections named in the grant to the 
raiiroad company had become the property of the railroad company, 
and were, therefore, taxable, held that the portion of the lands taxed 
which fell within the indemnity lands could not be taxed, because 
no title passed to the company until after the sélections were made, 
and until the same were approved by the secretary of the interior. 
Why? Because his action in making the sélection was not ministe- 
rial, but judicial. "He was required to détermine, in the flrst place, 
whether there were any deficiencies in the land granted to the com- 
pany which were to be supplied from indemnity lands; and, in the 
second place, whether the particular indemnity lands selected could 
be properly taken for those deficiencies. In order to reach a proper 
conclusion on thèse two questions, he had also to inquire and deter 
mine whether any lands in the place limita had been previously dis- 
posed of by the government, or whether any pre-emption or homestead 
rights had attached before the line of the road was deflnitely flxed. 
There could be no indemnity unless a loss was established. And in 
determining whether a particular sélection could be taken as indem- 
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nity for the losses sustained, he was obligea to inquire into the con- 
dition of those indemnity lands, and détermine whether or not any 
portion of them had been appropriated for any other purpose, and, if 
so, what portion had been thus appropriated, and what portion still 
remained. Tbis action of the secretary was required, not merely as 
supervisory of the action of the agent of the state, but for the pro- 
tection of the United States against an improper appropriation of 
their lands. Until the sélections were approved, there were no 
sélections in fact, only preliminary proceedings taken for that pur- 
pose, and the indemnity lands remained unaifected in their title. 
Until then, the lands which might be taken as indemnity were incapa- 
ble of identification." Hère the lands taxed are within the place lim- 
its of the grant. The route of the road had become definitely fised. 
The lands granted were susceptible of identification, and the title 
attached to them, and took effect as of the date of the grant; the 
minerai lands being, as in ail of the similar grants to railroad com- 
panies, excepted from its provisions. There is no averment, how- 
ever, in the bill that any of such lands are minerai lands. On the 
contrary, it is alleged: 

"That sald lands, and ea«h and every part thereof, were, prior to the at- 
tempted assessment and tax levies hereinafter referred to, surveyed by the 
TJnlted States, or under its authority, and were reported by the surveyors mak- 
ing sueh surveys to l)e agricultural lands and nonmineral in character, and as 
yet, so far as your orators hâve information, no minerais in quantifies suffi- 
dent to add to the richness of said lands, or to justify expenditure for their 
extraction by any methods of mining now In use or invented, or known to ex- 
ist, hâve been dlscovered in said lands." 

This state of the facts brings the case within the rule announced 
in Wisconsin Cent. R. Co. v. Price Co., supra, as to the lands included 
in the grant, which were held to be taxable. 

We had occasion in Eailroad Co. v. Wright, 4 C. C. A. 193, 54 Fed. 
6T, to pass upon a similar question; the onlv substantial différence 
in the facts, so far as the présent discussion is involved, being that 
in that case the bill alleged that the commissioner of the gênerai 
land office had refused to issue patents to the railroad company for 
the lands granted, beeause the railroad company had failed and re- 
fused to file with the commissioner affidavits showing the nonmineral 
character of the land, while in the présent case it is admitted that the 
railroad company and the receivers thereof hâve been at ail times dili- 
gent and active in obtaining the adjustment of said grant, and in ob- 
taining patents to said company for the granted lands, and hâve done 
everything in their means and power to obtain the final adjustment 
of the grant, and to obtain patents for the land described in the com- 
plaint. This différence in the facts makes no reaJ distinction in the 
principles involved in this discussion. In that case substantially 
the same argument was made as in this. The court, referring to the 
argument then made, said : 

"Counsel for appellant assails the décision rendered by the circuit court, and 
argues at great length, from several différent standpoints, to the effect that the 
averments of the bill clearly show that ail the facts necessary to détermine 
whether the lands in question are within the description contained in the act 
of congress hâve never been ascertained; that they cannot be identified as 
lands coming within the provisions of the act, ànd hâve not been segregated 
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from the public domain; that until such tlme as they are fully flefined and 
ségregated from the public domain the lands eannot be taxed by thé state; 
that the lands are not taxable imtil the United States ceases to hold or clalm 
any such Interest In them as to Justlfy the wlthholdlng of patents therefor; 
that they are not taxable whlle there remains any duty imperformed by the 
United States or Its officers o( determlnlng the facts upon the existence of 
whleh dépends appellant's rlght to hâve patents Issued to It for sald lands; 
that the détermination of such facts Is necessarlly a condition précèdent to the 
issuance of suéh patents; that the lands are not taxable untll appellant has 
procured and flled affidavlts of thelr nonmlneral character in tlie interior de- 
partment of the government, If the ofBcers of that department hâve any au- 
thority to demand such afiBdavlts; and, flnally, that the lands are subject to 
exploration and location as minerai lands, and for thls reason are not taxable. 
In support of thls argument eounsel cites a vast number of authoritles, state 
and national, Including numerous rullngs made by the Interior department. 
Tha simi and substance of the entire argument made by eounsel Is that appel- 
lant is the owner of the absolute tltle to ail the lands granted by the act of 
congress for every purpose except as to the rlght of taxation by the states." 

In Baiiroad Co. t. Patterson, 154 U. S. 130, 132, 14 Sup. Ct. 977, 
the court said : 

"The ground upon which It was asserted that thèse lands were not subject 
to taxation was that they had not been Identlfied as lands passing to the plaln- 
tiff under its grant, because the United States had refused to certify them, 
and held them suspended 'for the reason that It is clalmed that such lands are 
minerai, and are excepted from the grant to the plaintlff.' It was sald in Wis- 
consln Cent. R, Co. v. Prlce Co., 138 U. S. 496, 505, 10 Sup. Ct. 344, that 'he 
who has the rlght to property, and is not excluded from its enjoyment, shall 
not be permitted to use the légal tltle of the government to avoid his just share 
of state taxation'; and plaintlff doea not state whether ail or any part of the 
lands are minerai or nonmlneral. If the légal or équitable tltle to the lands, 
or any of them, was in the plaintlff, then it was llable for the taxes on ail or 
some of them; and the mère fact that the tltle mlght be in controversy would 
not appear In itself to f urnlsh sufficient reason why plaintlff should not déter- 
mine whether the lands or some of them were worth paylng taxes on or not." 

The court disposed of the case upon other grounds. But the lan- 
guage of the court, as quoted, is indicative of its views upon the ques- 
tion hère involved, and is sufflciently expressive to justify a référence 
thereto in support of the right of the state to tax the lands. 

In Central Pac. E. Co. v. Nevada, 162 U. S. 512, 16 Sup. Ct. 885, 
which is distinguishable from this case only upon the ground that 
there tlie state had levied the tax upon the possessory claim of the 
railroad company, while in this case it is claimed that it is not the 
interest of the company, but the land itself, that is assessed. But the 
identical point hère raised was there argued and relied upon by the 
attorney for the railroad company, and was answered by the court as 
follows; 

"It is further clalmed that no lands granted to thls road can be taxed prlor 
to the issue of the imtent, because the grant excludes minerai lands,— not 
only minerais, but minerai lands; that the rlght and power to ascertain which 
of the lands are minerai and which nonmlneral is vested exeluslvely in the of- 
ficers of thé government, and can be proved only by the issue of a patent, 
as held by this court In Barden v. Railroad Co., 154 U. S. 288, 14 Sup. Ct 1030. 
It is argued that, if the railroad company paid taxes upon thèse lands, It might 
never own or require them, and the tax would consequently be paid on property 
it never owned or could own; and that, upon the other hand, if the company 
should not pay the taxes, and the lands be sold under tlie judgment appealed 
from, the tltle to the lands, if the assessments were valid, would pass to the 
pUrchaser, whetjaer they were mineril or not • • • It is true that in the 
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Barden Case we hcld that minerai lands were excluded from the opération ot 
the Pacific Rallrwad land grants wiietlier sueh minerais were known or un- 
known at the date of the grant, because the statutes had excepted them in the 
most unequi vocal terms; bht nothiug was sald in that case to impugn the ao- 
thority of the previous cases whlch had held that thèse grants were in praesenti 
of lands to be afterwards located. ïhey became so located when they were 
surveyed. Then the grants attached to them subject to certain specifled ex- 
ceptions, one of which was that minerais shculd be discovered upon them before 
tie issue of a patent, when, as to such lands, the title of the company failetl. 
The possibility, however, that minerais mlght be discovered upon certain sec- 
tionB of thèse lands, as to which the title of the railroad company might be de- 
feasible, would not Impair their title to the great bulli of the grant, or enable 
the company, with respect thereto, to évade its just obligations to the state. 
Should the company disclaim a right to the iMDSsession of any portion of thèse 
lands by reason of the discovery of minerais thereon, tbere would remain no 
right to tax them under the statutes of Nevada; but, so long as the company 
asserts a possessory claim to them, It Implies a corresponding obligation to pay 
the taxes upon them. State v. Central Pae. K. Co., 20 Nev. 372, 22 Pac. 23T." 

We bave quoted thus extensively from the décisions of the United 
Sîates courts for the purpose of showing that the questions raised 
and discussed in this case are neither new nor novel. The points 
raised are precisely the same as were raised in the cases before the 
décision in the Barden Case, and the décision in that case in no man- 
ner changes the rulings that had beea previously made upon the same 
identical question. In fa et, this is apparent from the language of 
the court itself in that case, heretofore quoted, in which it is es- 
pressly aflQrmed that, notwithstanding the views expressed as to 
the character of the grant, it would not in any manner interfère with 
the right of the state to tax the lands granted to the railroad com- 
pany. 

Appellee cites section 3697 of the Political Code of Montana, which 
provides for the assessment of land in subdivisions and by sections, 
and argues that such an assessment cannot be construed as an assess- 
ment of the interest of the railroad company therein- Section 3700 
of the same Cîode provides that the assessor shall ascertain "ail prop- 
erty in bis county subject to taxation, • ♦ • and must assess 
such property to the persons by whom it was owned or claimed, or 
in whose possession or control it w^as at 12 o'clock m. of the first 
Monday of March next preceding." Section 8670 provides that "ail 
property in this state is subject to taxation," except as provided in 
section 3671. The lands in question do not come within any of the 
exceptions mentioned in section 3671, unless it is shown that tliey 
are the property of the United States. It is not so shown, unless we 
indulge in the presumption that they are minerai lands. This we ai'e 
not authorized to do. Ail presumptions are directly to the contrary. 
In favor of taxation is the rule; exemption from taxation the excep- 
tion. Mining Co. v. Kennon, 3 Mont. 35, 37. The term "property," 
în the Code, includes real estate; the term "real estate" inchides "the 
possession of, claim to, ownership of, or right to the possession of, 
land." Section 3680. Possession with a claim of ownership is a 
subject of taxation, and imposes on the occupant the duty of paying 
the tax levied upon the property. Reily v. Lancaster, 39 Cal. 354, 
356, and authorities there cited. The assessment was made in the 
manner required by law. The regularity of ail the acts of the assess- 
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ing and collecting ofiScerg ig conceded. There is nothing in any of the 
statutory provisions of Montana wMch can fairly be construed as 
depriving thé state of its autliority to tax the property as the lands 
of the raiiroad company. In Eailroad Oo. v. McGlnnis (N. D.) 61 N. 
W. 1032, 1034, the court, in passing upon a similar question, held 
that, if the raiiroad company was not the owner of the lands, and had 
not suflQcient title to support the levy of the assessment, it could not 
and should not be allowed to question "the legality pf the tax." The 
raiiroad company cannot complain of any injustice or hardship in be- 
ing compelled to pay taxes on this land. It has as perfect and com- 
plète title thereto, subject only to the exceptions stated in the act, 
as if it had a patent thereto (as is clearly shown in Wisconsin Cent. 
E. Cp. V. Price Co., supra); and, if any part or portion of the land 
is to be excluded from the graut because coming within any of the 
exceptions mentioned in the grant, then, by the express terms of the 
grant, the raiiroad company is enfitled to sélect, with the approval 
of the secretary of the interior, an equal quantity of other land in 
lieu thereof. The act of February 26, 1895, doea not contain any 
provisions which indicate any intention on the part of congress to re- 
lieve the lands granted from state taxation until such time as it may 
be flnally settled what portions thereof, if any, are minerai lands. 

It appears from the pleadings that appellee has executed mort- 
gages upon this land, thereby asserting its ownership therein. It is 
admitted that it has ail the right, title, and intereat in the land as 
conferred upon it by the act of congress. 

We are of opinion that the land is taxable. The railroaid company, 
by virtue of its grant, has an indefeasible right or title thereto. The 
land has become the property of the raiiroad company in the sensé 
that there is nothing to prevent its use and enjoyment by the com- 
pany. It being the bénéficiai owner of the land, and being protected 
in its use and enjoyment, there is no substantial reason why it should 
not be compelled to pay taxes thereon. The argument that it may 
some time in the future be shown that some part thereof is minerai 
land is too remote, indefinite, and uncertain to be seriously consid- 
ered by the court as a valid reason for refusing to enf orce the right 
of taxation. Courts should deal with things as they are, without 
attempting to détermine rights upon mère possibilities and spécula- 
tions. The duty devolved upon the raiiroad company to afarma- 
tively show that the lands taxed belong to the class which was ex- 
cluded from its grant. In other words, the burden was upon the 
raiiroad company to show that the lands taxed were minerai lands. 
State V. Central Pac. E. Ca, 20 Nev. 372, 383, 22 Pac. 237; Eailroad 
Co. V. McGinnis (N. D.) 61 N. W. 1032, 1035. It should not be 
allowed to blow hot and cold; to say in one breath the lands are not 
minerai for the purpose of establishing its rights therein, and in the 
next breath to say that the lands mav be minerai for the purpose of 
avoiding the payment of taxes thereon. The judgment and deeree 
of the circuit court is reversed, and cause remauded, with instructions 
to dismiss the bill, and enter judgment in favor of appellant for his 
costs. 
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NEW YORK GUARANTY & IXDEMNirT CO. et al. v. TACOMA RAILWAY 

& MOTOR CO. et al. 

(Circuit Court of Appeals, Ninth Circuit October 11, 1897.) 

No. 370. 

1. Steebt Railboads — Insolvbnct and Rbcbivkrs— Prioritt of Claims. 

A cable sold to a cable railway being necessary to keep the road a going 
eoncern, the claim for its priée is entitled, on the insolvency of the company 
and the appointment of a receiver, to priority over the mortgage bonds, 
without showing any diversion of income. And such priority may be allowed 
though more than two years elapsed between the time the cable was fur- 
nished and the appointment of the receiver. 

8. Equitt Procédure— Final Deorbbs— Intervention. 

Where the court at one term files an opinion announcing its décision 
directing a foreclosure and sale, but the final decree in pursuânce thereof is 
not entered until the ensuing term, the court retains jurisdiction during the 
latter term to permit interventions for the purpose of asserting claims 
against the proceeds of sale. Its power does not cease on the expiration of 
the term at which its opinion is announced. 

8. Lachbs. 

PlaintifiC sold a cable to a cable-rallway company, and delivered it Sep- 
tember 17, 1892. On October 5, 1893, he brought an action for the price, 
and recovered judgment April 3, 1896. A receiver having in the meantime 
been appointed for the railway company, plaintiffi filed his judgment claim 
In the receivership suit on March 20, 1897. Eeld, that the claim was not 
barred by lâches. 

Appeal from the Circuit Court of the United States for the Westeru 
Division of the District of Washington. 

Thomas Burlie and D. J. Crowley (Burlie, Shepard & McŒIyra and 
Crowley & Grosscup, of counsel), for appellants. 

Charles A. Murray and Walter Christian, for appellee Broderick & 
Bascom Eope Co. 

Before GD^BEET, ROSS, and MORROW, Circuit Judges. 

MORROW, Circuit Judge. This is an appeal by the New York 
Guaranty & Indemnity Company, trustée, complainant, and George 
W. Bird and S. Z. Mitchell as receivers of the property of the Tacoma 
Railway & Motor Company, from an order of the court below making 
the claim, in the sum of $620.45, of the Broderick & Bascom Rope 
Company, an intervener in said case, a preferred debt over the mort- 
gage held by the complainant. The suit was brought by the com- 
plainant on February 14, 1895, to foreclose a mortgage or deed of trust 
held by it upon the properties of the Tacoma Rrfilway & Motor Com- 
pany. The court below on December 23, 1896, rendered its décision, 
foreclosing the mortgage held by the complainant, and ordering the 
sale of the road; but the record shows that the final decree was not 
signed and entered of record until the 19th of February, 1897, in the 
ensuing term. Under this final decree the mortgaged property was 
sold on March 26, 1897, for f 100,000, and this sale was conflrmed by 
an order of the court below on March 31, 1897. The record further 
shows that only one défendant besides the motor company was joined 
in the foreclosure suit, and that, down to the time of the final decree 
and sale, no creditor had intervened in the cause. On the same daj 
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upon which the order of confirmation of the sale was made, but subsé- 
quent to the entry thereof, the Broderick & Bascom Kope Company 
presented, for the first time, its motion for leave to intervene. This 
was granted, and thereupon it flled its pétition in intervention, setting 
up a elaim of préférence over the mortgage indebtedness. The daim 
consists of a judgment recovered by the intervener, the principal 
appellee hère, in the state court of Washington, against the défendant 
motor Company, on April 30, 1896, for the sum of $562, and $58.45 
costs, aggregating $620.45, and was founded on an indebtedness for a 
wire cable sold by the intervener to the motor company on October. 
24, 1892. A stipulation of facts was entered into between counsel for 
the respective parties, which is as follows: 

"(1) The Insolvency of the Tacoma Eaiiway & Motor Company, principal de- 
fendant In this action, dates from the 20th day of Decemher, 1894, and tliat piior 
to said date said corporation was solvent. (2) The action in which judgment 
was rendered, which is the basis of this intervention, was commenced in the 
superior court of Pierce county on the 5th day of October, 1893, and said cause 
was pending until final judgment rendered on or about April 30, 1896, and 
that said cause was based upon a claim amounting to $2,800, and the whole 
thereof wàs contested by the Tacoma Railway & Motor Company, and a cross 
daim was alleged by the Tacoma Railway & Motor Company In its answer. As 
a resuit of the trial of said issues a verdict and judgment was entered for the sum 
of $562, and $58.45 costs. (3) The claim sued upon by the said intervener, 
Brodericls & Bascom Rope Company, which resulted in the judgment referred 
to in the last preceding paragraph, was for the contract price of a certain cable 
rope ordered by the principal défendant, Tacoma Railway & Motor Company, 
on July 7, 1892; and the said cable rope was delivered in pursuance to said order 
on or about October 24, 1892, and was thereafter used in the opération of the 
cable-railway line of the railway deseribed in this action, being a part of the 
corpus of the property foreclosed in this action; said cable being used until 
about the month of May, 1898; being for the period of one hundred and nine- 
teen days said cable was used in the opération of a portion of said railway Sys- 
tem. (4) It is agreed that the principal défendant, Tacoma Railway & Motor 
Company, executed and delivered to the plalntiff In this action, as trustée, on 
or about July 2, 1892, a mortgage upon the entire plant of the Tacoma Railway 
& Motor Company, together with extensions thereof and after-acquired property, 
ail of which is the property sold In this action on March 26, 1897. for the sum 
of $100,000, which sale was on this date, to wit, March 31, 1897, conflrmed 
by the court. There are no other funds or property applicable to the payment 
of said mortgage debt. That the amount of bonds secured by said mortgage, 
and sold by virtue of the terms of said mortgage, and falling under its opération, 
Is the sum of $1,240,000, and that the judgment rendered in the principal ac- 
tion herein for foreclosure, for the sum of upwards of $1,400,000, is a valid 
judgment, in so far as the same fixes the indebtedness secured by said mortgage. 
And it Is further agreed that the claim which is the basis of this intervention 
of Brodericlc & Bascom Rope Company was not secured by said mortgage, and 
has never been paid. It Is further agreed that between the 24th day of De- 
eember, 1894, and the Ist day of April, 1895, the original claim for $2,800 of 
the Brodericiî & Bascom Rope Company was presented to receiver, George W. 
Bird, then being the sole receiver, together with the statement that said 
Broderick & Bascom Rope Company wonld claim that said claim should be paid 
in préférence to, and prior to, the mortgage indebtedness; and on said présenta- 
tion said Bird, as receiver, rejected the entire claim, and denied that said claim, 
or any part thereof, was valid and wa.s entitled to any préférence. Subsequently 
said Bird became a party to the action then pending thereon, and judgment was 
rendered as hereinbefore stated. That said judgment did not assume or prétend 
to flx or adjudicate the subject of préférence, but simply determined the validity 
of the claim as binding obligation of the Tacoma Railway & Motor Company, 
to the amount thereof as hereinbefore stated, to wit, the sum of $620.45, judg- 
ment and costs." 
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Tlie court below, as stated, allowed the intervener's claim, in the 
sum of 1620.45; as a preferential debt over the mortgage indebted- 
ness, and directed tlie payment thereof from th.e funds in the reg- 
istry of the court. It is from tMs order and the decree entered in 
accordance therewith that the complainant, the New York Guar- 
anty & Indemnity Company, and the receivers of the Tacoma Eail- 
way & Motor Company hâve appealed. The assignments of errors 
are seven in number, but they can be said to raise but three ques- 
tions, viz.: (1) Is the judgment claim of the intervener, the Bro- 
derick & Bascom Eope Company, entitled to préférence over the 
mortgage lien? (2) Had the court below jurisdiction to make the 
order of préférence appealed from? (3) Is the claim stale, and 
barred by lâches? 

We think that the flrst proposition may be briefly disposed of. 
It is unnecessary to attempt to review the many décisions which 
lay down the principles upon which claims for services rendered 
and materials, supphes, etc., furnished to railroads are preferred 
over the mortgage indebtedness. It is sufQcient, for the purposes 
of this case, to say that such claims are preferred over the mortgage 
lien when they involve debts incurred which were necessary "to 
keep the road a going concern, or which are the outcome of indis- 
pensable business relations, a continuance of which involves the 
interests of the public and traflQc of the road." Judge Coït, in Wood 
V. Eailroad Co., with respect to the intervention of the Carnegie 
Steel Company, Limited, for the allowance of a claim for coupling 
links and pins and tank steel as a preferred debt. 70 Fed. 741-743 
For statements of the principles governing the allowance of pref 
erential claims, see the following authorities: Fosdick v. Schall 
99 U. S. 235; Haie v. Frost, Id. 389; Miltenberger v. Eailroad Oo. 
106 U. S. 286, 1 Sup. et. 140; Tnist Co. v. Souther, 107 U. S. 591 
2 Sup. et. 295; Burnham v. Bowen, 111 U. S. 776, l Sup. Ct 675 
Union Trust Co. v.' Illinois M. Ey. Co., 117 U. S. 434, 6 Sup. Ct. 
809; St. Louis, A. & T. H. E. Co. v. Cleveland, C, 0. & I. By. Co. 
125 U. S. 658, 8 Sup. Ct. 101; Kneeland v. Trust Co., 136 U. S. 89 
10 Sup. Ct. 950; Thomas v. Car Co., 149 U. S. 95, 13 Sup. Ct. 824 
Farmers' Loan & Trust Co. v. Kansas City, W. & N. W. R Co., 53 
Fed. 182; Bound v. Eailway Co., 7 C. C. A. 322, 58 Fed. 473; Fi- 
nance Co. of Pennsylvania v. Charleston, C. & C. E. Oo., 52 Fed. 
524; same case, on appeal, 10 C. O. A. .323, 62 Fed. 205; Central 
Trust Co. V. Charlotte, C. & A. E. Co., 65 Fed. 264. 

Was the cable in question necessary "to keep the road a going 
concern"? The stipulation of facts simply states that the cable 
rope involved in this claim was ordered by the défendant the Ta- 
coma Eailway & Motor Company on July 7, 1892, and that it was 
delivered in pursuance of said order on or about September 17, 
1892, and was placed in use on or about October 24, 1892, and was 
thereafter used in the opération of the cable-railway Une of the de- 
fendant Company until about the month of May, 1893 ; being for the 
.period of 119 days that the cable was used in the opération of a 
portion of said railway System. It wUl be observed that there is no 
statement in the stipulation of facts that the cable was necessary 
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to keep the road a goîng concem. In the pétition in intervention, 
however, will be found the following allégation: 

"(11) That the said cable sold by said Broderick & Bascom Rope Company to 
said Tacoma Ballway & Motor Company was actually used by said Tacoma 
Railway & Motor Company In the opération of its said cable street railroad Une 
In the City of Tacoma, descrlbed as aforesaid, for the period of 119 days, and 
that the said wlre cable was actually necessary for the opération of said cable 
road during said period of time." 

There is nothing in tlie stipulation to négative thls allégation in 
the pétition. But, aside from tkis, it must be obvions that the road 
could not hâve been liept in opération without the cable in ques- 
tion. It was one of the very means by which the road was operated 
and kept a going concern. Without it, this portion of the cable- 
railway System could not be operated at ail. It could not discharge 
its duties to the public, or dérive an income from earnings. It is 
impossible to imagine a case where anything was more necessary 
to keep this portion of the street railway a going concern, both in 
the literal and financial sensé of the term, tSan the cable in ques- 
tion. As well might the road hâve been without engines, fuel, or 
cars, as without a cable. In Wood v. Railroad Co., supra, the claim 
of the Carnegie Steel Company, Limited, intervener, for the price 
of certain coupling links and pins and tank steel, was preferred 
over the mortgage lien, on the ground, upon a demurrer to the pé- 
tition in intervention, that the pétition alleged "that said supplies 
were necessary to the opération, from day to day, of said railroad." 
Certainly, coupling pins and links could be of no greater necessity 
to the opération of a railroad than a cable to the opération of a 
street cable road. In Railroad Go. v. Lamont, 16 C. C. A. 364, 69 
Fed. 23, the claim preferred was for providing, furnishing, and main- 
taining for the railroad company waiting rooms for its passengers, 
office room for its ticket agents, and a convenient place for its em- 
ployés to board and lodge at reduced rates. ïudge Caldwell, in 
delivering the opinion of the circuit court of appeals for the Eighth 
circuit, used the following vigorous language: 

"To defeat the preferential character of thls claim, the court would hâve to be 
satlsfled that waiting rooms for passengers and an office for ticliet agents are 
not essentlal or necessary, at a town of several thousand population, on the 
Northern Pacific Railroad. We are asked, In efCect, to hold that passengers on 
that road, while waiting to take passage on Its trains, must endure the rigors 
of a North Dakota climate without shelter, and that its ticket agent must be 
content wlth an office on the public commons, and carry his tickets in his pocket 
or his hat. The road is in straits, flnancially, but we are unwiUing to believe 
that Its business is so unremunerative and its patronage so slender as to justify 
it In dispensing with waiting rooms and a ticket office at one of the most im- 
portant towns on its line west of the Mississippi river. Declded by the strictest 
rules applicable to this class of cases, the intervener's claim was clearly a prefer- 
ential debt." 

In the case of Trust Oo. v. Morrison, 125 U. S. 591, 8 Sup. Ct. 
1004, a liability incurred by an intervener as surety for a railroad 
£ompany on an injunction bond to stay exécution of a judgment at 
law against the company, executed more than six years before the* 
date of flling the pétition in intervention, was held a preferential 
claim, on the ground that it tended to préserve the property mort- 
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gaged. It is true that the suprême court bas repeatedly declared 
that preferential claims would be allowed but within very narrow 
limits, and bas time and again admonisbed tbe circuit courts tbat 
sucb claifQS would be limited to wages of employés, supplies neces- 
sary for tbe maintenance of tbe road, and current operating ex- 
penses essential to keep it a going concem. Kneeland v. Trust Go., 
136 U. S. 89, 10 Sup. et. 950; Tbomas t. Car Co., 149 U. S. 95, 13 
Sup. et 824; Bound v. Kailway Co., 7 0. 0. A. 322, 58 Fed. 473; 
Lackawanna Iron & Coal Co. v. Farmers' Loan & Trust Co., 79 Fed. 
202, and cases tbere cited. But it is aiso true tbat tbe application 
of tbe gênerai rules as to preferential claims enunciated by tbe su- 
prême court dépends to a large degree upon tbe particular circum- 
stances of eacb case. Wood v. Eailroad Co., supra, and cases tbere 
cited. It is upon tbis ground-tbat we distinguisb tbe many cases 
cited by counsel for tbe appellants, wbicb would seem to militate 
against tbe allowance of tbe claim in tbis case as a preferential one. 
We think, under tbe circumstances of tbis case, tbat tbe cable in 
question, witbout wMcb, confessedly, tbis part of tbe street-railway 
System could not bave been kept in opération and as a going con- 
cern, cornes witbin tbe category of debts wbicb may be preferred 
over tbe mortgage indebtedness. We do not tbink, as contended 
for \)j counsel for appellants, tbat tbe cable can be regarded in tbe 
ligbt of repairs, or for constraction or improvements, witbin tbe 
sensé of tbe rules laid down by sucb décisions as Railway Co. t. 
Hamilton, 134 U, S. 296, 10 Sup. Ct. 546; Tbomaa v. Car Co., 149 
U. S. 110, 13 Sup. Ct. 824; and otber cases of a like cbaracter. 
Tbe question bere is not so mucb wbetber tbe cable involved in 
tbis claim for préférence is to be regarded in tbe ligbt of repairs, 
or for construction, or as an improvement, or in tbe nature of ma- 
terials or supplies fumisbed; but it dépends upon tbe inquiry 
wbetber or not it was necessary to keep tbe road "a going con- 
cern," witbin the meaning of tbis expression as it is used by tbe 
suprême court in tbe cases cited above. 

It is furtber contended that tbe claim in question is in the nature 
of a claim for repairs and improvements, and tbat, to make out a 
case for préférence, tbere must bave been some diversion of income, 
wbicb otberwise would bave been applied, or was properly appli- 
cable, towards tbe payment of tbe claim, to payment of bonded in- 
terest, or otberwise to the beneât of tbe securitv; citing Farmers' 
Loan & Trust Co. v. Nortbem Pac. R. Co., 68 Fed. 36, 37. But, to 
use tbe language of Judge Caldwell in Farmers' Loan & Trust Co. 
V. Kansas City, W. & N. W. R. Co., 53 Fed. 182-189— 

"It Is an error to suppose that such debts can only be given priority where 
there bas been a diversion of the income of the roafl. Nor Is It true that they 
can only be paid out of the earnlngs of the road, and cannot be made a charge 
on the corpus of the property. A diversion of the income is not essential to give 
them priority, and they may be made a charge on the corpus of the estate If 
the earnlngs are DOt sufBclent to pay them,"— citing Miltenberger v. Railway 
Co., 106 U. S. 286-.311, 312, 1 Sup. Ct. 140; Union Trust Co. v. Illinois M. Ry. 
Co., 117 V. S. 434-457, 6 Sup. Ct. 809; Thomas v. Railway Co., 36 Fed. 808. 

Judge McKenna, in bis opinion in Atlantic Trust Co. v. Wood- 
bridge Canal & Irr. Co., 79 Fed. 39-41, bimself concèdes tbis: for, 
83 F.— 24 
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after quoting at length. from the opinion of Circuit Judge Sanborn 
in Trust Co. v. Riley, 16 0. C. A. 61Q, 70 Fed. ,32, he says: 

"Prom this case it Is clear that diversion of in^ome is not a universal condition 
of préférence." • 

See, further, Finance Co. of Pennsylvania v. Charleston, C. & C. 
R Co., 10 C. C. A. 323, 62 Fed. 205; Wood v. Railroad Co., supra. 

Nor can it be said that there is a flxed, arbitrary rule, barring 
preferential claims that Lave been contracted more than six months 
before the appointaient of a receiver. In Bailroad Co. v. Lamont, 
supra, it was said : 

"A preferential debt is not barred, though contracted more than six months 
before the appointment of a receiver. As to such debts, there is ao arbitrary 
six-months rule, as bas been often declded." 

In the case cited the indebtedness accrued more than six months 
before the receivership. In Atkins v. Eailroad, 3 Hughes, 307, 
Fed. Cas. No. 604, the claim was 22 months old at the time of the 
appointment of the receiver. In the case of Haie v. Frost, 99 U. S. 
389, the suprême court gave priority to a claim for materials fur- 
nished 3 years before the appointment of the receiver, and for which 
a note had been given 16 months before the receiver vyasappointed. 
In Burnham v. Bowen, 111 U. S. 776, 4 Sup.,Ct. 675, priority was 
given to a claim for coal supplied. 11 months before the appoint- 
ment of a receiver. In Trust Co. v. Morrison, supra, a liability in- 
curred by the intervener as surety for a railroad company on an in- 
junction bond to stay the exécution of a judgment at law against 
the company, executed more than 6 years before the date of the 
flling of the pétition in intervention, was held a preferential claim. 
See, also, Douglass v. Cline, 12 Bush, 608; Skiddy v. Bailroad Co., 
3 Hughes, 320, Fed. Cas. No. 12,922; Williamson's Adm'rs v. Rail- 
road Go., 33 Grat. 624. In the case at bar the cable was delivered 
on September 17, 1892, and was placed in use on October 24th of 
the same year. The défendant motor company was solvent until 
December 20, 1894, and on December 24th of that year a receiver 
was appointed by the state court to take possession and charge of 
the property of the company. The time that elapsed between the 
delivery of the cable, and the appointment of the receiver by the 
state court, would therefore be about 26 months, or a little over 2 
years. But it is to be observed that the intervener began suit in 
the state court of Washington before the receiver was appointed, 
on October 5, 1893, which would be about 12 months after the de- 
livery of the cable. It recovered judgment on April 3, 1896, which 
was subséquent to the appointment of the receiver by the state 
court. The period of time that transpired between the time that the 
intervener instituted its action and the appointment of the receiver 
cànnot properly bfe included in this computation of time. Such de- 
lay as there was, incidental to the proceedings in the state conrt of 
Washington, cannot be imputed to, nor tend to the préjudice of 
the intervener's rights. Without elaborating upon the proposition 
any further, we are of the opinion that the claim for the cable in 
question should be made a preferred debt. 

The second proposition relates, to the question whether the court 



NEW YORK GUABANTY 4 INDEM. CO. V. TACOMA EAII.WAY & M. CO. 371 

below had jurisdiction to make the ordër of préférence api^ealed 
from. On December 23, 1896, tlie saine being within the July term, 
the court below announced its décision from the bench; foreclosing 
the mortgage held by the complainant, and ordering the sale of the 
property mortgaged. The final decree, drawn up in pursuance of 
the court's décision and order, was, however, not actually signed 
and entered of record untll February 19, 1897, a day within the fol- 
lowing (February) term. It is contended that tte final decree 
should take eifect as of the day on which the court announced its 
décision and entered its order of foreclosure and sale, viz. on De 
cember 23, 1896, and that the court had no power to entertain the 
pétition in intervention ; a new term having Intervened bef ore the 
intervener filed its pétition. We do not think tte point is well 
taken. In our opinion, the final decree must take effect as of the 
time it was actually signed by the judge and filed for record with 
the clerk, and not from the time that the court announced its views, 
and directed that orders be entered, upon which, subsequently, the 
final decree was based. The decree cannot be said to hâve pos- 
sessed the solemnity of a judicial record until signed and entered 
for record. As was well said in Lynch v. Gaslight Co., 42 Earb. 591 : 

"No decree ean be said to be entered of record until it is formally drawn out 
and filed by the clerk. A mère order for a decree, before it is extended in due 
form and In apt and technical language, cannot be held to be a complète record 
of the judgment of the court." 

See, also, 1 Freem. Judgm. (4th Ed.) § 39. There is no prêteuse 
that the final decree was to be entered nunc pro tune as of the 
date of December 23, 1896. As the intervener flled its pétition in 
intervention within the same term that the final decree was signed 
and entered of record, it stands to reason that the court was cor- 
rect in entertaining the same. 

The third point made by the assignments of error is that the 
claim is stale, and barred by lâches. The cable was delivered to 
the défendant motor company on September 17, 1892. On October 
5, 1893, the intervener brought suit against the company, in the 
State court of Washington, to recover the sum of $2,800, alleged to 
be the price of the cable. The company disputed the claim, and al- 
leged a counterclaim. The company became, as hereinbefore stat- 
ed, insolvent in December, 1894; and in the same month the prés- 
ident of the company instituted an action in the state court of 
Washington, in which a receiver was appointed to take possession 
of the property of the company. Between December 24, 1894, and 
April 1, 1895, the intervener notifled the receiver appointed by the 
State court of its claim for f2,800, and that it would claim that it 
should be paid as a preferential debt, but said claim was rejected. 
Subsequently the receiver was made a party défendant to the suit 
instituted by the intervener in the state court for the price of its 
cable. On April 3, 1896, the intervener recovered judgment against 
the motor company and the receiver for the sum of |620.45. The 
suit to foreclose the mortgage was brought by the complainant in 
the circuit court of the United States for the district of Washing- 
ton in February, 1895. Thereupon the receivership suit in the state 
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court was removed to the circuit court, and later an order was made 
by the court below consolidating the two suits under the title of 
tlie suit now under considération, and appointing an additional re- 
ceiver to tlie one appointed by tlie state court. The court below, by 
its final decree of February 19, 1897, as previously stated, foreclosed 
tbe mortgage, and ordered the property to be sold. In pursuance 
thereof the property was sold on March 26, 1897, for $100,000, which 
sale was conûrmed by an order of court on March 31, 1897. On 
the same day, but subséquent to the confirmation of the sale, the 
intervener moved for leave to intervene, which was granted. From 
this statement of the proceedings which took place in the respective 
suits,. we cannot say that there were such lâches on the part of the 
intervener as would justify us in declining to recognize its claim. 
It instituted and prosecuted to judgment the claim in the state 
court. It notifled, and presented its claim to, the receiver appoint- 
ed in the receivership suit instituted in the state court. It inter- 
vened in the circuit court in this suit while the court still retained 
control and custody of the proceeds of sale from the mortgaged 
premises. The mère fact that it did not présent its claim before 
the final decree was signed and entered, and the property sold, can- 
not aflect its rights. No showing is made that such delay as there 
was has or will materially préjudice the rights of any one. Upon 
the whole of the case, we think that the judgment of the court be- 
low, in preferring the claim of the intervener, the Broderick & 
Bascom Rope Company, in the sum of $620.45, was correct, and the 
same is hereby afflrmed. , 



HOFFMAN V. McMULiLEN. 

(Circuit Court of Appeals, Nlnth Circuit. October 4, 1897.) 

No. 334. 

1. OONTRACTS AGAINST PuBIJC POIJCY— BiDS FOR PUBtIC WORK. 

Agreements which, in their opération upon the action of the parties, tend 
to restraln their natural rivalry and compétition In bidding for public woris, 
are against public pollcy, and void. 

2. Same. 

A mère honest and open co-operation between two or more persons to ac- 
complish an object which neitier could gain if acting alone is not within 
the rule against combinations to stifle compétition. 

3. Same— SniTS Involving Illégal Transactions. 

Wherever a party seeliing to recover money conneoted with illégal transac- 
tions is obliged to malce out his case by showing the illégal contract or 
transaction, or through its médium, or when it appears that he was privy 
to it, then he must fail; but when his title or right, though remotely con- 
nected with that contract or transaction, is not dépendent upon it, and he 
can prove his case without référence to It, then he may recover. 

4. Bame— Sharing Profits of Illégal Contract. 

Where parties combine to stifle compétition In bidding on certain public 
worlts, and the contract is thereupon secured by one of them, a fiirther 
agreement between them to share the losses and profits under it is tainted 
with Ulegality, and is unenforceable. 
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5. Samb— Bios for Public Work. 

The vaJidity of an agreement between rivais for public work does not 
dépend on whether the public ia acfiially Injured, but on the purpose of the 
parties. 

6. Same— Investins Prdokkds of Illégal Contkaot. 

It seems that, if parties to an ûlegal and unenforceable agreement con- 
tinue their partnership by Investing the proceeds in property, neither of 
them could set up, as against the other, th.it the money thus Invested was 
derlved as profits from an illégal transaction In whicli the rights of the 
public were involved. 

7. Samb— Account Statbd. 

It seems that if one of the parties to an illégal and unenforceable con- 
tract, who has received profita under it, admits tliat a specifled sum Is due 
to the other party, the latter might maintain an action upon an account 
Btated between them. 

Appeal from the Circuit Court of the United States for the District 
of Oregon. 

Dolph, Mallory & Simon, for appellant 

Cox, Cotton, Teal & Minor and R. Percy Wright, for appellee, 

Before GILBEET and EOSS. Circuit Judges, and HAWLEY, Dis- 
trict Judge. 

HAWLEY, District Judge. This is a suit in equity brought by 
John McMuIlen (plaintiff) against Lee Hoffman (défendant) for an 
accounting of the profits earned on a contract to construct a pipe 
line by which the city of Portland is supplied with water. Pending 
the suit, Lee Hoffman died, and the suit was revived against Julia 
E. Hoffman, executrix of the last will and testament of Lee Hoffman, 
deceased. The water committee representing the dty of Portland har- 
ing advertised for bids to construct the line, the original parties hereto 
entered into an agreement by which the défendant, Hoffman, bid for 
the work, in the name of Hoffman & Bâtes. The plaintiff, McMullen, 
with the knowledge and concurrence of the défendant, made a sep- 
arate bid in the name of the San Francisco Bridge Company, a Com- 
pany controlled by him. This bid was some |49,000 higher than the 
bid of the défendant. The contract having been awarded to the de- 
fendant, a written agreement of partnership was entered into by the 
parties for the exécution of the contract to be entered into by the 
défendant with the city, which agreement reads as follows: 

"This agreement, made and entered into by and between Lee Hoffman, of 
Portland, Oregon, dolng business under the name of Hoffman & Bâtes, party 
of the first part, and John McMullen, of San Francisco, Calif ornia, party of the 
second part, witnesseth: That whereas, said Hoffman and Bâtes hâve, with 
the assistance of said McMullen, at a récent bidding on the worlc of manufac- 
turlng and laying steel pipe from Mount Talwr to the head works of the Bull 
Run water System for Portland, submitted the lowest bid for said work, and 
expects to enter into a contract with the water committee of the city of Port- 
land for dolng such work, the contract liaving been awarded to said Hoffman 
and Bâtes on said bid: It is now hereby agreed that said Hoffman and said 
McMullen sball and will share in said contract equally, each to furnish and pay 
one-half of the expenses of executing the same, and each to receive one-half 
of the profits, or bear and pay one-half of the losses, which shall resuit there- 
from. And it is further hereby agreed that, if elther of the parties hereto shall 
get a contract for doing or to do any other part of the work let or to be let 
by said committee for bringing Bull Run water to Portland, the proilts and 
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losses thereot BbaJl In the same manner be shared and borne by said parties 
equally, sbare^ aad share allke." 

The contract awarded on defendant's bid was fonnally entered into 
by the water committee, of the one part, and by the défendant, in the 
name of Hoffman & Bâtes, of the other. The contract proved a 
profitable one, the profits thereunder amounting to nearly 1140,000. 
Hoffman refused to accoimt to McMullen for any part of thèse profita, 
upon the ground that the bids made by them tended, under the cir- 
cumstances, to lessen compétition, and operated as a fraud upon the 
city, and could not be enforced in equity, and upon the further ground 
that McMullen wholly failed to comply with the contract between 
the parties, and refused to perform the conditions upon which the 
defendant's agreement, to share the earnings of the contract with 
the plaintiff, was made. 

The whole transaction grows out of the enterprise undertaken by 
the city of Portland to conduct the water of Bull Kun river some 30 
mUes, to the city. The water was to be conveyed through steel 
pipes, and had to be conducted across streams which required the 
construction of bridges, and expensive and permanent works had to 
be erected at Bull Run river, wh.ere the water was diverted from the 
river to the pipe. The construction of this work was placed by 
the législature in the hands of a committee composed of 15 persons, 
who managed the business for the city. This committee decided to 
let this work at a public letting to the lowest bidder, and to that end 
the work was divided into the following gênerai classes: (1) Head 
Works; (2) bridges; (3) wrought-iron plates; (4) steel conduit of head 
Works to Mt. Tabor; (5) mamifacturing and laying wrought-iron or 
steel pii)es from head works to Mt. Tabor; (6) steel plates for pipe; (7) 
conduit from head works to Mt. Tabor, cast iron ; (8) cast-iron pipe for 
Mt. Tabor City Park; (9) submerged pipes,— and separate bids invited 
for each. The letting was the ordinary public letting upon sealed pro- 
posais. Hoffman and McMullen each undertbok to secure contracts to 
do this work, or some portion of it, by bidding for it, in response to the 
invitation of the water committee. Bids for each of the following items 
were accordingly submitted by them to the water committee, Hoffman 
bidding in the name of Hoffman & Bâtes, and McMullen bidding in 
the name of the San Francisco Bridge Company: Head works: 
Hoffman & Bâtes, $17,800; San Francisco Bridge Company, $16,530. 
Bridges: Hoffman & Bâtes, $33,562.94; San Francisco Bridge Com- 
pany, $31,279.07. Steel conduit from head works to Mt. Tabor: Hoff- 
man & Bâtes, $359,278; San Francisco Bridge Company, $348,781. 
Conduit from head works to Mt. Tabor, of steel or wrought iron, 
maldng and laying pipe: Hoffman & Bâtes, $465,722 ; San Francisco 
Bridge Company, $514,664. McMullen submitted a bid in the name 
of the San Francisco Bridge Company for the submerged pipe of 
$97,340. For this work Hoffman did not bid. They agreed in ad- 
vance upon what parts of the work they should bid, upon what 
their respective bids should be, and upon what portion the bid of 
the San Francisco Bridge Company should be cheapest. There 
was also an understanding between them, as to some portions of the 
work, that the lowest bid should be withdrawn in the event that there 
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were no other ontsîde bîds lower than those of Hoffman S Bâtes. In 
other -words, they were to pool their bids, and so arrange matters that 
the highest bid, as between tiiernselves, skould, if possible, be ac- 
cepted, and they would divide the proceeds of the contract. Sugges- 
tions were f reely made as to the propriety of taking in other bidders, 
and also the secretary of the committee, so that honest bids might 
be withheld, and others ascertained, by fraudulent and improper 
means. The following extract f rom a letter written by McMullen lo 
Hoffman fairly illustrâtes the means they proposed to use to accom- 
plish the object they had in view : 

"I do not want to let go on that submerged pipe; want to get the Job. I 
thlnk we can make $25,000 on that job, but we must pool It To do this, we 
wlU hâve to let the secretary, Frank T. Dodge, In, and. If any bids come wlth- 
out Personal représentatives, hâve him not receive them vmtil after the let- 
tlng, and then retum them unopened; and we wiU gather In everybody that 
la personally represented. Don't thinii there Is many." 

The circuit court, upon final hearing, rendered a decree in favor ci 
McMullen for $52,241.18, and one-half of the assets, consisting of plant 
and tools, furniture, and camp fixtures, of the cost value of $7,857.36, 
and a disallowed claim against the city of Portland for $16,961.25. 
From this decree Hoffman appeals. There is also a cross appeal 
taken by McMullen from the decree of the court allowing Hoffman a 
salary of $1,000 per month, and from the refusai of the court to allow 
him interest on the money f ound due, and refusai to allow him costs. 
The appeal of Hoffman will ârst be considered. 

The contention of appellant is that the manner in which the parties 
hereto presented their bids, and sought thereby to procure contracts 
from the committee, was illégal. It is not seriously denied but what 
the city of Portland could hâve successfuUy defended any action that 
migtit bave been brought against it by the contractors, Hoffman & 
Bâtes, upon the ground that the contract was secured by illégal 
means. It did not do so. It paid the money to Hoffman. The 
question hère presented is : Can the défendant ayail himself of this 
défense? The authorities answer this question in the afftrmatiye. 
It is true that the objection that a contract was immoral or illégal as 
between plaintiff and défendant sounds at ail times very ill in the 
mouth of the défendant. But it is not for bis sake that the objection 
is ever allowed. The refusai of courts to enforce such contracts is 
always founded in gênerai principles of public policy, which the de- 
fendant may take the advantage of, contrary to the real justice of the 
case, as between the parties plaintiff and défendant. It is the duty 
of ail courts to keep their eye steadily upon the interests of the public, 
and when they flnd an action is founded upon a claim injurions to the 
public, and which bas a bad tendency, to give no countenance or assist- 
ance to it in f oro civUi. 

In dealing with illégal contracts, courts do not and cannot look 
alone to those who are parties to the illégal transaction. The law re- 
gards the welfare of society as paramount, and, in enforcing the law, 
courts wiU not impair its eflflcacy or cripple its opérations by consid- 
érations affecting the interests of those who are participes criminis. 
The principle of pubUc policy is this: "Ex dolo malo non oritur 
actio." lio court will lend its aid to a man who founds hi» cause of 
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action upon Immoral or illégal acts. If, from tHe plaintîfiPs own sHow- 
ing or otherwise, the cause of action appeara to arise ex turpi causa, 
or out of the transgression of a positive law of the country, then tlie 
court says he lias no right to be assisted. It is upon that ground that 
the court goes; net for the sake of the défendant, but because it 
wUl not lend its aid to such a plaintiff. So, if the plaintiff and de- 
fendant were to change sides, and the défendant was bringlng his 
action against the plaintiff, the latter would hâve the advantage of it ; 
for, where both are equally at fault, potior est conditio defendentis. 
Bartle v. Coleman, 4 Pet, 184, 189; Tool Co. v. Norris, 2 Wall. 45, 54; 
McGausland t. Ealston, 12 Nev. 195, 206, et seq., and authorities there 
cited; Western Union Tel. Co. v. Union Pac. Ey. Go., 1 McCrary, 418, 
427, 3 Fed. 1; Buck v. Albee, 26 Vt. 184; Hannah t. Fife, 27 Mich. 172, 
181; Wooden v. Shotwell, 23 N. J. Law, 465; Priée t. Polluck, 37 N. J. 
Law, 44; Belding v. Pitken, 2 Gaines, 147; Léonard v. Poole, 114 N. Y. 
271, 379, 21 N. E. 707; Hope v. Association (N. J. Err. & App.) 34 Atl. 
1070. 
In Bartle v. Coleman the court saîd: 

'"The law leaves the parties to such a contract as It found them. If elther 
has sustâined a loss by the bad faith of a partlceps crlminls, it is but a just 
Infliction for premeditated and deeply practiced fraud, which, when detected, 
deprives him of anticlpated profits, or subjects him to unexpected losses. He 
must not expect that a judlcial tribunal will dégrade itself by an exertion of 
Its powers, by shiftlng the loss from the one to the other, or to equalize the 
beneflts or burdens which may hâve resulted by the violation of every principle 
of morals and of laws." 

A contract to prevent compétition and bidding for public work is 
contrary to publie policy, and cannot be enforced. The rule is uni- 
versal that agreements which, in their necessary opération upon the 
action of the parties, tend to restrain their natural rivalry and compé- 
tition, and thus to resuit in the disadvantage of the public or third 
parties, are against the principle of sound public policy, and are 
void. Gulick v. Ward, 10 N. J. Law, 87, 91 ; Swan v. Chorpenning, 20 
Cal. 182, 185; Hannah v. Fife, 27 Mich. 172, 180; Weld v. Lancaster, 
56 Me. 453, 457; Noyés v, Day, 14 Vt 384; Gibbs v. SmitH, 115 Mass. 
592; Doolin v. Ward, 6 Johns. 194; Wilbur v. How, 8 Johns. 444; 
Thompson v. Davies, 13 Johns. 112; Kelly v. Devlin, 58 How. Prac. 
487; Atcheson v. Mallon, 43 N. Y. 147; Hunter v. PfeifEer, 108 Ind. 
197, 200, 9 N. E. 124; King v. Winants, 71 N. C. 469, 474; Durfee v. 
Moran, 57 Mo. 374, 379; Lawnin v. Bradley, 13 Mo. App. 361; Engel- 
man v. Skrainka, 14 Mo. App. 438; Woodrufl v. Berry, 40 Ark. 252, 
267; Hyer v. Traction Co.. 80 Fed. 839, 844. Do the facts and cir- 
cumstances of this case bring it within this gênerai rule? Can this 
case, consistently with the reasoning of the authorities, be excepted 
from it? Does it infringe in any manner upon any principle of public 
policy? It is argued by appellee that the bidding was not illégal, be- 
cause the proof shows that McMullen and Hoffman were jointly inter- 
ested in the bid, and that the law allows two or more persons to com- 
bine together for the purpose of making one bid. This is true where 
no fraudulent purpose is involved. An honest co-operation between 
two or more persons to accomplish an object which neither could gain 
if acting alone in his individual capacity is not within the rule, al- 
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though, in a certain sensé and to a limited degree, sudi coopération 
might hâve a tendency to lessen comBetition. There may be a com- 
pétition that saves as well as a compétition tliat kills. Tlie amount 
of work to be perf ormed, the necessity of obtaining means to properly 
carry on the contract, the responsibility of the parties, their ability to 
complète the work, etc., are matters which are liable to make it abso- 
lutely necessary for rival contractors to combine their forces and 
unité together, not only in order to secure the contract, but to enable 
them, if it is obtained, to complète it vvithout flnancial embarrassments 
or other diflScuIties which are liable to arise in cases of individual re- 
sponsibility. There is no valid objection to such voluntary combina- 
tions if the joint action of the parties is done honestly and in good 
faith. In ail contracts secured in such a manner the courts should 
never hesitate to protect parties in their agreements with each other, 
and compel them to comply with the terms thereof. It is only where 
the facts and circumstances surrounding the case clearly show that 
illégal means or improper and deceptive influences and methods were 
used to procure the contract that the maxim, "in pari delicto," applies. 
In Atcheson v. Mallon, 43 N. Y, 147, 151, the court said: 

"A joint proposai, the resuit of honest co-operation, though it might prevent 
the rivalry of the parties, aad thus lessen compétition, is not an act forbidden 
by public policy. Joint adventures are allowed. They are public and avowed, 
and not secret. The risls as well as the profit is joint and openly assumed. 
The public may obtain, at least, the beneflt of the joint responsibility, and of 
tije joint ability to do the service. The public agents Ijnow, then, ail that there 
is in the transaction, and can more justly estimate the motives of the bidders, 
and weigh the merits of the bid." 

In Gibbs v. Smith, 115 Mass. 592, the court, in drawing the line of 
distinction in an analogous case, said : 

"An agreement between two or more persons that one shall bid for the bene- 
flt of ail upon property about to be sold at public auction, which they désire 
to purchase together, either because they propose to hold it together, or after- 
wards to divide it into such parts as they wish individually to hold, neither de- 
siring the whole, or for any simllar honest or reasonable purpose, is légal In 
its character, and will be enforced; but such agreement, if made for the pur- 
pose of preventing compétition and reducing the prlce of the property to be 
sold below its fair value, is against public policy, and In fraud of the just 
rights of the parties offering it, and therefore illégal." 

See, also, Lawnin v. Bradley, supra; Cocks v. Izard, 7 Wall. 559. 

The fraud, if any, in the présent case, was in withholding the truth, 
— in fraudulently representing and holding themselves out to the 
committee and to the public as rival bidders, when in fàct they were 
not. The learned judge who tried this case, in his opinion upon the 
exceptions to the defendant's answer, said: 

"When the parties presented themselves as competitors for the work, they 
were guilty of a fraud. The tendency of what was thus done was to cause 
the water committee to believe that the bid of défendant was a favorable one 
for the city. Moreover, plaintifC's pretended bid had the effect of a représenta- 
tion to the committee that, in plaintiffl's opinion, the work could not be profit- 
ably done for less than a figure $35,0(X) higher than that bid by défendant, al- 
though, as a matter of fact, plaintifC believed such work could be done, and, 
except for the collusive agreement with défendant, would hâve offered to do 
it, for an amount $75,000 less than that at which the contract was let. Upon 
ail the cases cited or to be found, and in any view of the case consistent with 
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public pollcy and the prlnciples of equity, there can be no relief In sucb a case." 
McMuUen v. Hoffman, 69 Fed. 509, 518. 

TJpon th.e final hearing, he came to the conclusion that liis former 
opinion was erroneous, and held that the contract and agreement of 
the parties were valid as between themselves. McMullen v. Hoffman, 
75 Fed, 5i7. 

This case, in principle, cannot, in our opinion, be distinguished 
from Atcheson v. Mallon, supra, although the facts hère as to the 
illégal character of the transaction are much stronger than in that 
case. There the parties simply showed each other their bids, and 
agreed to divide the profits.' Mallon was the lowest bidder, and 
obtained the contract. The money due on the contract when com- 
pleted was paid to him. The profits amounted to $400. Mallon 
refused to divide. Atcheson brought suit to recover his share of the 
profits. The court refused to enforce the contract. After announ- 
cing the gênerai rule which we hâve stated, and declaring the gênerai 
principles applicable thereto, the court said : 

"If Mallon had promised Atcheson a sum of money If he would refrain from 
making any proposai, and Atcheson, relytng upon It, had made none, and then 
had sought to enforce the agreement, there can be no doubt that the law would 
hâve held the promise vold. And why? Not ont of any considération for 
the parties to It, but because Its efCect was to remove Atcheson from tlie num- 
ber of eamest bidders, and thus, by lessening compétition, to détriment the 
public. And the agreement which was made, laying open to Mallon just what 
was the judgment of Atcheson of a proi3table bid, and removing, in elïect. an 
Interested rival, tended to affect Mallon's action; while Atcheson, confident 
that. If Mallon succeeded, it was also his own success, lest the impulse to a 
real compétition with him. It seems beyond cavil tliat the agreement is ob- 
noxious to the rule above stated, and such agreements courts refuse to en- 
force." 

Nor can this case be distinguished in principle from Swan v. Chor- 
penning, supra. In that case both parties to the agreement were 
mail contractors. Swan put in a bid for carrying the mail over a 
certain route, and agreed with G. to withdraw his bid, and use his 
influence to induce the government to give to G. a contract for a 
longer route, including the one bid upon, on considération that, if 
0. obtained the contract, S. should hâve an interest in it, or be paid 
an équivalent pecuniary compensation. Chorpenning obtained the 
contract, and, after payment to him. refused to divide the profits. 
The court, after quoting Gulick v. Ward, said: 

"We see no différence in principle between the question In that case and the 
one now presented, and tlie cases clearly fall within the same category. In re- 
spect to the considération, it is impossible to distinguish them; for an agree- 
ment not to bid and an agreement to withdraw a bid already put in are cer- 
talnly obnoxious to the same légal objections." 

Now, the agreement in the présent case was substantially to the 
same effect. In considération of sharing in the profits, McMullen 
did not put in an honest bid. He put in a bid much higher than he 
would otherwise hâve doue but for the agreement. His object, evi- 
dently, was to deceive the committee, — to convey the idea that he was 
a rival bidder, when in fact he was not. Such conduct certa'iuly 
tended to destroy compétition, and to preclude the advantages wliich 
mevitably resulted from it. Equally strong in its similarity as to 
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tte effect of the agreement between thé bidders is tlie case of Hannah 
V. Fife. Tliat was an action brought by Pife and Haviland against 
the plaintiff in error, as the sureties of one Oscar L. Noble in a con- 
tract between said Noble and Fife and Haviland, by wbich. Noble 
agreed to enter into and perforai a contract witb the state for th.e 
construction of a swamp land state road, for the building of wMch. 
said Fife and Haviland had been the lowest bidders, and to give 
them, as a bonus for being allowed to take their place in the contract, 
eight sections of swamp lands to be received from the state for the 
performance of the work. Noble's bid, in the flrst instance, was in 
reality less than the bid of Fife and Haviland, but it was net made 
ont in accordance with the plan submitted by the state, and could 
not be accepted. The bidders obtained a continuance, and, before the 
bid was let, the agreement in question was made, and Noble got the 
contract. The court, in the discussion of the case, said: 

"Now, if thèse bidders, Noble, on one slde, and Fife and Haviland, on the 
other, had, before or at the time of making their respective bids, entered into 
a secret agreement, for their mutnal profit and to avoid compétition with eacîi 
other, that, for the puriiose of getting a contract from the state for building 
this road at the highest rate or greatest quantity of land allowed by the law, 
only one of the pai'ties shoiild pnt in a bid, which in its terms would accord 
with the plan of the road adopted by the state, and with the notice given, while 
the other, though not in accordance with that plan or notice, sliould in ail other 
respects appeai to be in accordance witîi the terms proposed by the state, and 
better in some respects than tlie bid of the other, but which, nevertheless, could 
not be accepted, because not in accordance with the plan (thus securing in ad- 
vanee the letting of the contract to one of the parties * * * without danger 
of compétition from the other, while keeping up the appearance of compétition); 
and tliat the contract should be perf ormed by one of the parties for the mutual 
profit of both; or that the party taking the contract and doing the work slioulù 
give to the other, as his share of profit, eight sections or any other portion of 
the land to be received from the state,— if sueh had been the previous arrange- 
ment between the parties, it will not be pretended that sueh an understaudlng, 
or any agreement resting upon it or calculated to cariy it into effect, could 
hâve been sustained. It would hâve heen so manifestly fraudulent, as against 
the state. and so subversive of tlie intentions and ob.ieets of the législation, 
that no court could hesitate for a moment to déclare it illégal and void." 

There was no évidence in that case except sueh as could be legally 
drawn from the facts that there was any sueh previous agreement. 
But the court said it was dilTicult to resist the conclusion that the 
facts as proved tended "pretty strongly to show the existence of some 
sueh previous under standing," and that the putting in the bid "by 
Noble in a mode which, under the notice, could not hâve been accepted, 
is not, when considered with référence to the subséquent acts of the 
parties, easily explained upon any other rational theory than that of 
previous concert for the purpose already intimated." The court fur- 
ther said: 

"But whether there was, in faet, any sueh secret understanding or fraudu- 
lent collusion between the bidders or not, is, in my opinion, entirely immaterlal 
to the décision In the présent case. It seems to me clear that the tendency of 
ail sueh contraets between bidders as that hère in question, if recognized as 
valid by the courts, must be to afford encouragement and give facilities to bid- 
ders to enter Into and gîte full effect to sueh secret agreements and combina- 
tioQB, and to enable them to defeat the plain intent and object of the législature 
in requiring sueh contraets to be let to the lowest responsible bidder," 
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In the présent case it is évident that McMullen and Hoffman under- 
stood each other; that their intention was to prevent open compéti- 
tion, which the law encourages. In their confederacy they were aim- 
ing at the same resuit, — that of compelling the city to pay a higher 
priée for the work than McMullen believed it was worth. 

Breslin v. Brown, 24 Ohio St. 565, 570, is perhaps the strongest case 
presented in favor of appellee herein as to the right of parties who had 
intended to bid, and did bid, upon public improvements that were to 
be let to the lowest bidder, to enter into an agreement to become part- 
ners in the work in the event that the contract should be awarded to 
either, and that the contract, when awarded, should inure to the 
benefit of the flrm. But that case, in its facts, is clearly distinguish- 
able from the case at bar in many of its essential particulars. There 
senarate and independent bids were flled by the respective parties. 
"The bid of each was based upon his own judgment and iiled at his 
own discrétion." It did net appear that either had knowledge of the 
other's bid, and thèse facts led the court to the conclusion that the 
agreement made between the parties, and the resuit of the bidding, 
did not hâve a tendency to stifle compétition at the letting of the bid. 
Hère the parties agreed in advance as to what their bids were to be. 
Each knew what the bid of the other was. The intent, object, and 
tendency of their co-cperation in the contract, as is fully and clearly 
shown by the testimony, was to deceive the committee, and commit a 
fraud upon the public. 

In Hunter v. Pfeiffer the appellant and the appellee were about to 
bid for the construction of a public work, but the appellant was in- 
duced to withhold his bid in considération that he should be taken 
into partnership, and be permitted to share in the profits of any con- 
tract which appellee might secure. The court said : 

"Upon ail sucli partnership s the law sets the seal of Its condemnation. Per- 
sons who combine In schémas of the character disclosed can secure no aid from 
the courts In coercins a division of the profits anticipated or accrued. * * » 
If the court should lend any coimtenance to such a contract of partnership as 
that disclosed In the complaint, in either aspect In which it Is presented, the 
efCect would be to afCord facillties for bidders to enter into secret agreements 
and combinations with each other, and thus enable them to defeat the plain 
purpose of the législature in requiring such eontracts to be let to the lowest 
and best bidder." 

At the close of the opinion the court said: 

"If, in letting a contract such as this, parties, without knowledge of the bids 
of each other, submit their bids as the law requires, and afterwards enter into 
a partnersiiip for the construction of the work with the knowledge of the ofH- 
cers letting the same, a question of a différent cliaracter is presented. Such 
a transaction bears some similitude to tlie contract which was upheld in Breslin 
V. Brown, 24 Ohio St. 565, a case which, on account of the libéral view taken 
of the contract tliere involved, is not universally indorsed. That case, however, 
afCords no aid to the appellant hère." 

The cases are too numerous to be speciflcally reviewed. The divid- 
ing line is always sharply drawn with référence to the particular facts 
of each case, and the conclusion reached that where the parties hâve 
acted openly and honestly, and entered into an agreement which 
neither in its purpose, effect, nor natural tendency is to prevent a fair 
compétition, it can be and should be enforced. But, where there is a 
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secret combination, — call it partnership or any other naine, — the effect 
of which is. or the natural tendency of which is, to abate honest ri- 
valry or prévent fair compétition, it is to be and is condemned, as vio- 
lative of public policy, and held to be absolutely void. Ail the authori- 
ties hold that, where either the intention, the effect, or the necessary 
tendency of the combination is to stifle or limit compétition, it is con- 
trary to public policy, and, when discovered, will be stamped with 
marks of disapproval in any court of law or of equity. Were any of 
the subséquent acts of the parties, or the condition of the contract as 
to its completion, or any other fact or circumstance established at the 
trial, of suc'h a character as to take this case out of or away from the 
gênerai rule Lereinbefore stated in relation to illégal contracts? 

It is claimed that, before the money was paid by the city, it had 
knowledge of the true relations existing between McMullen and Hoff- 
man, and, with. such knowledge, accepted the work, and paid the con- 
tract price therefor, and that the city was not in any manner injured 
by the illégal acts of the plaintifE and défendant herein. But the law 
is well settled that the question of the validity of the contract does 
not dépend upon the circumstance whether the public has, in fact, 
suffered any détriment, but whether the contract is in its nature such 
as mi^ht hâve been injurions to the public. That which renders the 
contract illégal is not the injury the parties hâve actually occasioned, 
but the purpose they must hâve contemplated when it was made. Its 
validity is tested, not by its results, but by its objects, as shown by its 
terms. In addition to the authorities heretofore cited, see Gibbs v. 
Smith, 115 Mass. 592; Atcheson v. Mallon, 43 N. Y. 147, 149: Wood- 
worth V. Bennett, 43 N. Y. 273, 278; Weld v. Lancaster, 56 Me. 453, 
457; Eichardson v. Orandall, 48 N. Y. 348, 362. It is not therefore 
necessary, in the détermination of this case, to inquire whether the 
eflect of the agreement between the parties was in fact detrimental 
or bénéficiai to the city of Portland. 

Appellee argues that the case as presented cornes within the rule, 
so frequently announeed in the authorities, that a contract or an 
agreement will be enforced; even if it is incidentally or indirectly con- 
nected with an illégal transaction, provided it is supported by an 
independent considération, so that the plaintifE will not require the 
aid of the illégal transaction to make out his case. This principle 
is undisputed. Armstrong v. Bank, 133 U. S. 434, 469, 10 Sup. Ct. 
450, and authorities there cited. See, also, Woodworth v. Bennett, 
43 N. Y. 273; Buck v. Albee, 26 Vt. 184; Gilliam v. Brown, 43 Miss. 
642, 660; Western Union Tel. Co. v. Union Pac. Ey. Co., 1 McOrary, 
558, 562, 3 Fed. 423; Swan v. Scott, 11 Serg. & R. 155; Wright v. Pipe 
Line Go., 101 Pa. St. 204, 208. This argument, with the authorities 
cited in its support, will be considered in connection with the further 
contention of appellee that the case, upon its facts, cornes within 
the gênerai principle that, after the illégal contract has been fully 
executed, one party, in possession of ail the gains and profits result- 
ing from the illicit traffic and transaction, will not be tolerated to 
interpose the objection that the business which produced the fund was 
in violation of law. McBlair v. Gibbes, 17 How. 232, 237; Eailroad 
Co. v. Durant, 95 U. S. 576, 578; Sharp v. Taylor, 22 Eng. Oh. 801, 
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817; Gilliam v. Brown, 43 Miss. 642, 664; Lestapîes v. Ingratam, 5 
Pa, St 71, 81; Hippie v, Rice, 28 Pa. St. 406; Willson v. Owen, 30 
Mich. 474; Richardson v. Welch, 47 Mich. 309, 11 N. W. 172; Wann 
V. Kelly, 2 McCrary, 628, 630, 5 Fed. 584; Tenant v. EUiott, 1 Boa. 
& P. 3; Farmer t. Russel, Id. 296; Thomson v. Thomson, 7 Ves. 470; 
Owen V. Davis, 1 Bailey, 315. ïhere are certain underlying prin- 
ciples — clear and well deflned — which govern and control the propo- 
sitions announced in thèse authorities; and, from a careful considér- 
ation thereof, it can readily be ascertained whether they hâve or 
hâve not any binding force in their application to the facts of this 
case. 

Armstrong v, Bank, supra, which was a suit upon a draft and cer- 
tificate of deposit, may be taken as a représentative case under the 
flrst proposition. Armstrong was the receiver of the Fidelity Na- 
tional Bank of Cincinnati, Ohio. The facts were that on June 14, 
1887, the Fidelitv National Bank of Cincinnati drew a draft for 
$100,000 on the Chemical National Bank of New York City, payable 
to the order of the American Exchange National Bank of Chicago, 
and put it into the hands of one W., who delivered it, for value, to 
K. & Co. They indorsed it for deposit to their account to the Chi- 
cago bank, which credited the amount to them, and paid their checks 
against it. The court held that W. did not act as the agent of the 
Cincinnati banlî, and that in a suit by the Chicago bank against the 
receiver of the Cincinnati bank, which had failed, to recover the 
amount of the draft, the Chicago bank was a bona Me holder of it 
for value, and want of considération could not be shown by the re- 
ceiver. One défense set up to the suit on the certiflcate of deposit 
was that H. (the vice président of the Cincinnati bank), its as- 
sistant cashier, and W., of W. & Oo., conspired to defraud that bank 
by using its funds in speculating in wheat in Chicago, through K. & 
Co., so as to make a "corner" in wheat. The court held that the 
plaintiff could not refuse to honor the checks of K. & Co. against 
the deposit, on the ground that K. & Co. intended to use the money 
to pay antécédent losses in the gambling wheat transactions; that, 
where losses hâve been made in an illégal transaction, a person who 
lends money to the loser with which to pay the debt can recover the 
loan, notwithstanding his knowledge of the fact that the money was 
to be so used. It was thèse facts, and rulings of the court, that led 
up to the announcement of the légal principles under considération. 
In the discussion of that case the court said : 

"When the plaintiff reeeived the deposit from Kersliaw & Co., It was bound 
to honor their checks against It; and It could not refuse to pay them on the 
ground that Kershaw & Co. Jntended to make an Improper use of the money. 
If "Wilshire, Bckert & Oo. and Kershaw & Co. were engaged in gambling, and 
the former had deposited money in thè Fidelity Bank to be transferred to the 
plaintiff, In order that Kershaw & Co. mlght check out the amoimt from the 
plalntiff'B bank In payment of losses sustalned in the gambling transactions, and 
both banks knew tliat the money was to be so used, still the Fidelity Bank, 
having reeeived the deposit, could not refuse to pay it over to the plaintiff, and 
the plaintiff, having reeeived It, could not refuse to honor the checlis of Ker- 
shaw & Oo. drawn against It." 

The Armstrong Case is in Une with the early English cases of 
Tenant v. EUiott, Farmer v. Russel, Sharp v. Taylor, and others 
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heretofore cited, to the effect that A., taving receîved money to tlie 
use of B. on an illégal contract between B. and 0., shall not be al- 
lowed to set up the illegality of tbe contract as a défense in an action 
brought by B. for money had and receîved. Tke principle of thèse 
cases cannot be questioned. But a bare statement of the facts upon 
which the principles were there applied shows, beyond question, that 
the facts of the présent case are not, and cannot be brought, wlthin 
the rule there announced. This case belongs to a différent class. 
The distinction between the class of cases is clearly set forth in 
Thomson v. Thomson, supra. The master of the rolls, after declaring 
that the agreement there under considération was illégal, said: 

"There is an equity agalnst the fund, I admit, if you can get at It by a légal 
agreement The défense is very dishonest, but la ail illégal contracta It is 
against good falth as between the individuals to take adrantage of that. A 
man procures smuggled goods, and keeps them, but refuses to pay for them. 
So, In the underwriter's case, an insuranee contrary to the act of parllament, 
the brokers had receîved the money, and refused to pay It over; and it eould 
not be recovered. No matter who complains of it, the thlng is illégal. You 
hâve no claim to thls money except through the médium of an illégal agree- 
ment, wijicli, according to the déterminations, you cannot support I should 
bave no difflculty in following the fund, provided you could recover agalnst the 
party himself. If the case could hâve been brought to thls, that the company 
had pald this into the hands of a third person for the use of the plaintlff, he 
mlght hâve recovered from that third person, who could not bave set up thls 
objection as a reason for not performing his trust. Tenant v. EUiott is, I 
think, an authority for that. But in this Instance it is pald to the party, for 
there can be no différence as to the payment to his agent. Then, how are you 
to get at it except through this agreement? There is nothing collatéral, in 
respect of which, the agreement being eut of the question, a collatéral demand 
arises, as in the case of stock-jobbing différences. Hère you cannot stir a step 
but through the illégal agreement; and it is impossible for the court to en- 
force it" 

Brooks V. Martin, 2 Wall. 70, is relied upon by appellee to show that 
the contract and agreement between the parties had been fully ex- 
ecuted and completed. There the parties were partners in buying 
up soldiers claims, contrary to law. When the suit was brought, ail 
the claims of the soldiers illegally purchased by the partnership, 
with money advanced by the complainant, had been converted into 
land warrants, and ail the warrants had been sold or located. The 
original defect in the purchase had in many cases been cured by the 
assignment of the warrant by the soldier after its issue. A large pro- 
portion of the land so located had also been sold, and the money pald 
for some of it, and notes and mortgages given for the remainder. 
There were, then, in the hands of the défendant, lands, money, notes, 
and mortgages, the results of the partnership business, the original 
capital for which plaintifl had advanced. It was to hâve an account 
of thèse funds, and a division of thèse proceeds, that the suit was 
brought. XJpon this statement of the facts the court said : 

"Does it lie in the mouth of the partner who has, by fraudulent means, ob- 
tained possession and control of ail thèse funds, to refuse to do equity to his 
other partners, because of the wrong origlnally done or intended to the soldier? 
It Is difficult to i>erceive how the statute enacted for the benefit of the soldier 
is to be rendered any more effective by leaving ail this in the. hands of Brooks, 
instead of requiring him to exécute justice as between himself and his partner; 
or what rule of public morals wUl be weakened by compelling him to do soï 
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The tlUe to the lands Isnot rendered void by the stature. It Interposes no 
obstacle to the collection of the notes and mortgages. The transactions whleli 
were illégal hâve beconiè accompllshed facts, and cannot be affeeted by any 
action of the court In thls case." 

In support of thèse views, the court qùotes in extenso from Sharp v. 
Taylor, supra, which closed with the statement that "the différence be- 
tween enforcing illégal- contracta and asserting title to money which 
has arisen from them is distinctly taken in Tenant v. EUiott and 
Farmer v. Russel, and recognized and approved by Sir William Grant 
in Thomson v. Thomson"; thus clearly indicating the class of cases to 
which the case then under considération belongs. The distinction 
between the cases where a recovery can be had and the cases where a 
recovery cannot be had of money connected with illégal transactions, 
to be gleaned from ail the authorities, is substantially this: That 
wherever the party seeking to recover is obliged to make out his case 
by showing the illégal contract or transaction, or through the médium 
of the illégal contract or transaction, or when it appears that he was 
privy to the original illégal contract or transaction, then he is not en- 
titled to recover any advance made by him in connection with that 
contract or money due him as profits derived from the contract; but 
when the advances hâve been made upon a new contract, remotely 
connected with the original illégal contract or transaction, and the 
title or right of the party to recover is not dépendent upon that con- 
tract, but his case may be proved without référence to it, then he is en- 
titled to recover. 

The doctrine of Brooks v. Martin and kindred cases is, and always 
should be, applied in cases Vhere the fraud complained of is between 
individuals, which does not in any manner affect the public interest. 
If McMullen and Hoffman had agreed to continue their partnership, 
by investing the profits received by Hoffman under the illégal contract 
in the purchase of property, mortgages, bonds, or other securities, 
neither of them would be permitted, as against the other, to set up 
the fact that the money so invested was derived as profits from an 
illégal transaction, in which the rights of the public were involved. 
Numerous instances are found in the books which présent the dis- 
tinction existing between the two lines of cases under considération 
in a very clear light. 

In King v. Winants, the court, in reviewing the principles an- 
nounced in Brooks v. Martin, 2 Wall. 70, said: 

"Two men enter into a conspiracy to rob on the highway, and they do rob; 
and, wMle one is holding the traveler, the other rifles his poclset of $1,000, 
and then refuses to divide; and the other files a bill to settle up the partner- 
ship, when they go into ail the wicked détails of the conspiracy and the ren- 
eounter and the treachery. Will a court of justice hear them? No case can 
be found where a court has allowed itself to be so abused. Now, if thèse rob- 
bers had taljen the $1,000, and invested it in some legitimate business as part- 
ners, and liad afterwards sought the aid of the court to settle up that legitimate 
business, the court would not hâve gone back to inquire how they flrst got the 
money. That would hâve been a past transaction, not necessary to be men- 
tioned In the settlement of the new business. And this illustrâtes the case of 
Brooks V. Martin, supra, so much relled on by plaintiff." 

The learned counsel for appellee, recognizing the force of the rea- 
soning of the authorities, admits, for the purpose of his argument, 
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that if, after the award was made to HofEman, lie had ref used to enter 
into the partnership arrangement, McMuUen could not hâve compelled 
liim so to do, nor collect any damages for his refusai, "because the 
grounds then existing as the basis of appellee's claim would hâve been 
that he had rendered service in securing the award, and, necessarily 
counting upon that service, he would hâve had to bring it into the 
court, and its character would hâve been a subject for investigation. 
But, when Hoffman entered into the partnership agreement, ail that 
matter, as between them, became a dead letter." If this position 
could be maintained, it would furnish a very convenient way for escap- 
ing the penalty which the law imposes upon ail persons who hâve se- 
cured contracts in an illégal and unlawful manner. A contract se- 
cured by corrupt means — the bribing of public offlcers, buying off ail 
rival bidders, thus stifling ail compétition where contracts are to be 
let to the lowest bidder — could always be enforced by a simple agree- 
ment of partnership by the parties guilty of the fraud. The fraud, 
under this rule, is a thing of the past, — has become "a dead letter," or 
is made honest by a single stroke of the pen, creating a new agree- 
ment to share and share alike in performing the illégal contract. What 
would there be left to discourage parties in their illégal combinations 
to defeat the ends of justice if this rule should be adopted and en- 
forced by the court? The illegality of the confract could always be 
avoided as between the parties to the partnership agreement. We 
prêter to tread in the beaten path ; to f ollow the saf e road which has 
always been kept clean, in good condition and order, and furnishes a 
safe method of protection to the public who honestly travel thereon, 
and provides a penalty to ail parties who départ theref rom by crooked 
ways, which naturally lead and always tend to destroy the public in- 
terests. It is manifest to every layman and lawyer, as well as to the 
courts, that such agreements would destroy ail compétition in the 
letting of contracts for public works. In the language of the authori- 
ties, such agreements are always declared void. Why? Because 
men with thèse agreements in their hands, and relying upon them for 
gain, do not act towards the public and third persons as they would 
without them, under the stimulus of competing opposition. 

This suit is brought for an accounting between the parties of the 
profits realized on the contract made with the committee for the city 
of Portland upon its award to Hoiïman & Bâtes upon the bid of Hoff- 
man. The foundation of the case rests upon the legality of that con- 
tract. The case could not be proven without first showing the con- 
tract, and then proving the amount of money received and expended 
thereon. If Hoiïman had admitted that a specifled sum of money 
was due to McMulIen, it may be that McMulIen could hâve maintained 
an action upon an account stated between them. Hanks v. Baber, 53 
m. 292; Chace v. Trafford, 116 Mass. 532; 1 Am. & Eng. Enc. Law 
(2d Ed.) 437. But it does not appear that any such admission has 
been made. No promise has been given by Hoffman to McMulIen 
since the completion of the contract upon which a recovery is sought. 
This suit, as before stated, is for an accounting, and the amount f ound 
due in the circuit court was only ascertained, and could only be deter- 
mined, by an investigation of the transaction between McMuUen and 
83 F.— 25 
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Hoffman ârisihg out of the contraet with the committee. The relief 
prayed for required the court to investigate ail of the various transae- 
tioûs of the parties from the beginning to the end, and adjust the dif- 
férences between theni. We are called upon to examine ail the évi- 
dence as to the manner in which they agreed with each other to put in 
their bids, and décide which was most faithless to the other, and dé- 
termine which got away with the most of the spoils, and to help them 
make a just and équitable division. TWs is just what the courts in 
ail cases of illégal contracts, agreements, or enterprises hâve univer- 
sally ref used to do. The act of Hoffman in ref using to divide the 
profits cannot be too strongly condemned. But it has often been said 
that courts are not organized to énforce the saying that there is honor 
among wrongdoers, and the désire to punish the man that f ails to ob- 
serve this rule must not lead the court to a décision that such persons 
are entitled to the aid of courts to adjust their différences arising out 
of, and requiring an investigation of , their illégal transactions. 

The conclusions reached upon this branch of the case render it un- 
necessary to consider the question argued by counsel as to whether or 
not the partnership between Hoffman and McMuUen was dissolved 
long prior to the completion of the contraet, or to examine any of the 
questions presented in the cross appeal by McMullen against Hoffman. 
The views herein expftssed are décisive of the whole case. The judg- 
ment and decree of the circuit court are reversed. 



CE5NTRAL TRUST CO. OF NEW YOEK v. GEORGIA PAO. RY. 00. 
(BROOKS et al., Interveners). 

(drcult Court, N. D. Georgla. December 3, 1896.) 

1. RA.ILB0ADS— Construction— Contracts— CoNTRACTORs' Liens. 

If, under tlie Mississippi statute, contractors and material men who hâve 
graded and constructed a rallroad bed, with masonry work, etc., hâve a lien 
which is prlor in any respect to the lien of a mortgage executed and recorded 
prior to the making of the construction contraet and the commencement of 
work thereunder, such prlorlty Is Umited to the embankments actually thrown 
up and structures erected by such contractors, as distinguished from the 
land and the right of way; and, aa to thèse latter, the lien of the bond- 
holders has prlorlty. 

2. Same— Evidence. 

Rallroad contractors seeklng to assert a lien upon embankments and 
structures actually erected by them cannot recover anything when they fail 
to prove what improvements or érections they made, with suffleient détail 
or certalnty of value to authorlze any flndings for any particular amount. 

3. Railhoad Mortoagbs- Rbcording. 

The record of a copy of a railroad mortgage, instead of the original, on 
the eounty records, is not good, as constructive notice; but if the original 
Is actually filed with the recorder for record, and he then compares a copy 
with the original, and thereafter makes the record from the copy, this Is suf- 
fleient, and the record opérâtes as notice. 

4. Equity — Spécial Master's Report— Rkopbning Cause. 

After the flling of a spécial master's report, and taking of exceptions tliere- 
to, the court will not allow the cause to be reopened to permit the taking 
of additional évidence on which to base a recovery, in accordance wltb the 
vlews expressed by the master. 
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This was a pétition of intervention by J. M. Brooks and otliers in 
the foreclosure suit brougbt by tbe Central Trust Company of New 
York against tbe Georgia Pacific Eailway Company. Tbe inter- 
veners set up an alleged contractor's lien under tbe Mississippi 
statute, against certain parts of tbe road, wbicb tbey claimed was 
superior to tbe lien of tbe mortgage bonds. Tbe cause was beard 
on exceptions to tbe report of tbe spécial master, wbicb is bere set 
ont in full: 

By an order of the circuit court of the United States for the Northern district 
of Georgia, the above-stated intervention was referred to the undersigned, as 
spécial master, for hearing and report. The notice for the time and place of 
hearing was served on the parties complainant and défendant. Judge Franiî A. 
Critz appeared as counsel for the Interveners, and Mr. Henry Crawford appeared 
as counsel for the défendants. 

Statement of the Case. 

The interveners were contractors and builders In the state of Mississippi, and 
entered into a contract with the Georgia Pacific Railway Company for the con- 
struction of a part of Its railroad, the obligation being: "To construct and 
finish in the most substantial and workmanlike manner, to the satisfaction and 
acceptance of the gênerai engineer of said company, ail the graduation ma- 
sonry, and such other work as may be required on sections numbers 41 to 50, 
inclusive, on the Third Division of the Georgia Pacific Railway." The work 
was to be done according to the spécifications in the contract, and the spécifica- 
tions, among many other things, provided for the érection of bridges, gradlng the 
roadbed, fumlshing cross-ties, and many other things, for a particular enumera- 
tlon of whlch it wUl be necessary to refer to the contract which is sent up with 
thls report. The intervention in thls case allégea that the interveners were 
contractors and subcontractors for the work set ont in the contract above al- 
luded to, and that they completed their work, and were, under the statute laws 
of Mississippi, entitled to a first and superior lien as mechanics and contractors, 
and that, by an adjudication of their rights in a state court in Mississippi, they 
obtained a decree which flxed their rights as to amount and dignity. A certi- 
fled copy thereof Is attached to the record In thls case, and made a part of thls 
report. The défendant filed a gênerai demurrer In this intervention, but, be- 
fore a bearing thereon was had, tliat demurrer was wlthdrawn, and a consent 
was entered into, which is so material to a clear understonding of the issue pre- 
sented In this case that a copy thereof Is inserted herewith, and is as foUows: 

"In the Circuit Court of the United States for the Northern District of Georgia, 

at Atlanta. 

"The Central Trust Company of New York, Complainant, vs. The Georgia Pa- 
cific Railway Company et al.. Défendants (J. M. Brooks, Surviving 
Partner of R. M. & J. M. Brooks, et al., Interveners). 

"We hereby withdraw the demurrer heretofore filed to the intervention péti- 
tion of said J. M. Brooks, surviving partner, et al., in the above-stated case, 
and admit the statements of fact contalned In said pétition to be true. We 
agrée that Bxhlbit A to said pétition is a true copy of the contract between the 
Georgia Pacific Railway Company and R. M. and J. M. Brooks, under whlch 
the work was done for which allowance is claimed In said Intervention; that 
Exhibit B to said pétition is a true copy of the original decree, and BxUbit O 
to said pétition is a true copy of the amendment of saJd decree in the case of 
R. M. & J. M. Brooks et al. vs. The Georgia Pacific Railway Company, in the 
chancery court of Oktibbeha county, Mississippi, as stated In said pétition; 
and we agrée that said Exhibits A, B, and C may be used as évidence in the 
trial of ail issues presented by said pétition, without further authentication or 
proof of said exhibits. It is further admitted that on the 18th day of August, 
1894, Frank A. Critz, as soliciter of said interveners in the city of Atlanta, 
Georgia, at the time and place appointed for the sale of the Georgia Pacific 
Railway In the decree in the above-stated case, and at the sale of said railway 
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under said decree, before any bld was made by the purchaser at said sale, read. 
In the présence and in the hearing of said purchaser, notice of the claim of sald 
interveners, and ot said intervention, as shown by said wrltten noUce flled In 
this case on said 18th day of Augnst, 1894; and it is agreed tliat said written 
notice, with the indorsements thereon, may be used as évidence in the trial and 
disposition of said intervention. The Mississippi statutes referred in said péti- 
tion need not be pleaded more fully. The above agreement, however, is made 
subject to the right, which is hereby expressly reserved, to object to any and 
ail matter ofCered as évidence which may not be material and relevant to the 
issue in this intervention. 
"Signed this November 3, 18M. 

"James Weatherly, 

"Sol'r for Ga. Pac. Ry. and Southern Ry. Co., Purchaser. 

"Henry Crawford, 

"Sol. for Same Parties." 

It appears from the Intei-vention filed and the consent above set ont that the 
f ollowing are conceded to be the f acts In the case: 

(1) That the contract was executed. 

(2) That the eontractors and subcontractors, their rights, position, and situa- 
tion in respect to the controversy in hand, wcre properly stated. 

(3) That the woric by the eontractors, under their contract, was commenced 
about the 23d day of June, 1888, and continued until about November 15, 1888; 
that the eontractors did a very large proportion of the woodworli, earthwork, 
clearing and grubbing, and furnlshed a large amount of material for woodwork; 
and that for a very large portion of said woodworls and material the company 
had failed and refused to pay and still owes. 

(4) Tliat on November 28, 1888, the interveners in this case, being the eon- 
tractors named In the contract, commenced suit to foreclose a mechanie's lien 
in the chancery court of Oktibbeha county, in tlie state of Mississippi, under 
ehapter 53, Code Miss. 1880, as amended by Act March 7, 1882. 

(5) That pending said suit a change in the situation of the eomi)lainants oc- 
curred by death; that proper parties wére made, and the cause regularly pro- 
ceeded. 

(6) That a decree was rendered on November 15, 1893, In favor of the com- 
plainants in that case, and interveners in this, for the sum of $10,000 principal, 
and $895.88 costs. This decree declared that the $2,000 which the interveners 
had deposited to secure the performance of their contract was included in the 
$10,000 allowed, and that the amount allowed also included the 10 per cent, 
reserved fund, and ail other claims with accrued Interest, to which the com- 
plainants were entitled. It was provided that the complainants were entitled 
to a lien on the railway for the amount found in their favor, but restricted it 
to that part of Oie railway mentioned in the contract,— to ail that part of the 
railway and right of way in the counties of Clay, Olitibbeha, and Webster, In 
the state of Mississippi, beglnning at a point in Clay county, on said railway, 
3,800 feet east of where it crosses the west Une of said county, and extending 
from tliat point westward 11 miles to a point on said railway, in Webster coun- 
ty, 2,600 feet west of vrtiere said railway crosses Spring creels, ineluding ail of 
the sections of the road named In the contract. The decrae vested that part 
of the defendant's property in a eommissioner, and provided for a sale. On 
April 28, 1894, an amendment to the decree was taken, in which the foUowinj^ 
extension of the soope of the decree was made: In tne amended decree above 
referred to, the complainants were held to hâve a lien, under the statute above 
referred to, "upon ail the Georgla Pacific Railway in the state of Mississippi, 
for the payment of ail amounts decreed to complainants in said decree; said 
lien to include, as necessary parts of said railway, ail of its rights of way, de- 
pots, grounds, yards, tanlis, side tracks, roadbed, bridges, culverts, waterways, 
trestles, rails, freight rooms, and everything else pertalning to said railway 
as now completed in the state of Mississippi, ineluding that part of said railway 
described in said decree, and such lien is hereby declared and established; said 
railway being in the counties of Lowndes, Clay, Oktibbelia, Webster, Mont- 
gomery, CarroU, Leflore, Sunflower, Washington, Tallahatchie, Sharkey, and 
other counties in said state, and extending in a westerly direction from the 
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eastern l!ne of Mississippi to the Mississippi river." The decree vested ail the 
title in the ahove-described property in one Charles E. Gay, as spécial commis- 
sioner appointed by the decree for the purpose of enforcing the same. The de- 
cree also provided that the railway west of the city of Oolumbus, known as the 
"Third Division," that part of it which thèse contractors worked, extendlng frora 
Columbus, In Lowndes county, to GreenvlUe, in the county of Washington, and 
ail of Its branches connected therewlth, might be separated from the balance 
of the railway wlthout materlal damage to tbe property, and the commissioner 
wae empowered to sell ail of sald railway known as the "Third Division." The 
amended decree recited that the property was In the hands of the recelver of 
the United States courts, and the sale was suspended until further orders. 

(7) A trust deed was executed, and dated on May 1, 1888, whereln the Geor- 
gia Pacific Railway Company conveyed ail this prope^rty to the Central Trust 
Company of New York, to secure bonds, and was duly recorded before tbe 
contractors filed thelr contraet for record or commenced work. 

(8) The road from Columbus east was completed before May, 1888, and had 
been In opération several years before the date of this trust deed to the Central 
Trust Company. 

(9) No part of the railroad from Columbus west to Johnsonville had been 
completed when this trust deed was executed, to wit, May 1, 1888. 

(10) No part of the Ta.llahatchle braneh was then completed. 

(11) Ail of the main Une from Columbus to Johnsonville, 140 miles, and the 
Tallahatchie braneh, about 40 miles, were completed after the deed. 

(12) The building of the main line was provided for in the trust deed, and 
■under its terms no bonds could be issued on that 140 miles until the road was 
completed in sections of ten miles; and, as soon as each ten-mlle section was com- 
pleted, bonds thereon could be issued. 

(13) The railway was completed from Columbus west to Suquatouehle creek 
(about twenty miles) by défendants, November 1, 1888. 

(14) No part of the road from said creek west to Johnsonville (120 miles) was 
completed until after the commencement of the suit in the chancery court. 

(15) Interveners did not aad do not Iniow vrtien said bonds were sold, or to 
whom. 

(16) The whole of the raUroad from Columbus to Johnsonville was construct- 
ed about the same time, or the whole of it was in process of construction at 
the same time, and as one enterprise. 

(17) The extension may be separated from that part extendlng eastward 
from Columbus without material iniury to the property. 

(18) The interveners elaim a lien on ail the railway in Mississippi for $10,000, 
wlth interest at six per cent, per annum from November 15, 1893, and costs, 
and daim that thelr lien was superior to that of the bondholders. They deny 
that the bondholders were innocent purchasers or holders of bonds so far as 
thelr claim Is or was coneemed. 

(19) Interveners claimed that the eleven miles of road Included in their con- 
traet is worth 8300,000, and that the seeurity of the bondholders is increased by 
that much; that no work was done on said eleven miles prior to the work done 
by them; and that they did work and furcished material on said eleven miles 
of road to about $40,000; that a decree for the balance was due them. They 
elaim that sald work was done, and that sald material was furnished, wlth the 
knowledge and consent and agreement of said Central Trust Company, and 
that sald bondholders reoelved said bonds wlth the fuU knowledge of ail thèse 
facts, and ttiat said work was done and said material was furnished for their 
benefit. Interveners in the bill ask that said eleven miles be sold for their 
benefit, and they claim that such sale was ordered by decree of the circuit 
court of the United States, dated March 27. 1894, for the benefit of them and 
of the bondholders, and they say that the Central Trust Company is representing 
the bondholders in this suit. 

(20) Interveners charged that the trust company and bondholders were 
estopped to dispute their lien. 

(21) Interveners charged that their claims should bave been paid from earn- 
ings, and that it was an équitable chartîe upon ail current eamings up to the 
receivership, and is a charge upon ail earnings which hâve come into tbe hands 
of the recelvers. 
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(22) Interveners charge that, under the laws of Mississippi, the lien of the 
mortgage Is subordinated to the lien of the Interveners; that the net eamings 
hâve been large for 1889, 1890, 1891, 1892, 1893, and 1894, but it is impossible 
for them to tell the full amount. They charge that ail the interest on the 
bonds hâve been pald ont of the net eamings, and that their money from the 
Ist of April, 1888, up until the Ist of April, 1892, amounthig to about ?1,199,600, 
as shown by the records, had been paid from the earnings of thls eleven miles; 
that, by prorating, an estimate is made that $870,625 was paid from the road In 
Mississippi, and that $39,592,08 was from said eleven miles. They say ûiat the 
whole mileage of defendant's road was 553*1/100 miles, and that 241 miles of 
that total was In Mississippi. On tliis caleulation they elaim that they are en- 
titled to préférence and payment from the earnings or from the proceeds of the 
sale. 

(23) Interveners claim that a sum of $2,000 was deposited by them on tlie 
9th of June, 1888, to secure the faithful performance of their contract; that 
it was to be returned unless 10 per cent, reserved under the contract should 
amount to that sum; but that the railway company, in the improvement of its 
property, or for current expenses, or to pay interest, converted this $2,000 to 
its own use; axid that said sum was and is a trust fund; and that they are en- 
titled to receive it from the earnings or proceeds of this sale. 

(24) Tliat in 1888 and 1889 the road was built between Columbus and Jaclî;- 
sonville, and that in 1889 and 1890 a branch was built from Itto Beno norlh 
about 40 miles, and the charge Is made that thls branch was paid for out of tho 
eamings of the raU\^'ay, to which eai'nings they allège that they had a prier 
claim. 

ïhe interveners pray as foUows: (1) Tliat the Georgia Pacific Kailway Com- 
pany, the Central Trust Company, and the receivers be made parties to their 
intervention; (2) that said railway company make discovery of what It did with 
the $2,000 deposited; (3) that payment of theh" claim be made in full out of the 
Income or proceeds of the sale; (4) that their claim for principal, interest, and 
costs be given priority over bonds, and be paid before anything Is paid on the 
bonds; and (5) for gênerai relief. 

By the consent above set out, and by tlie statement of facts made in the in- 
tervention, it would appear that the foUowing gênerai facts are agreed to, 
namely: That a trae copy of the contract and true copies of the decree and 
amended decree of the chancery court of Mississippi are exhitàted; that notice 
of the interveners' claim was given at the sale, and that the purchaser bought 
wlth notice; that the défendant admits the statement of facts contained in said 
pétition (intervention under considération) to be true; that the documents re- 
ferred to might be used on the heading of thls case, subject to the right of ob- 
jection only as to Immateriallty and relevancy; and that the Mississippi stat- 
utes need not be pleaded more fuUy. 

The contentions of the parties were as folio ws, on the part of the interveners: 
(1) That the lien of the bondholders did not attach until the date of their pnr- 
chase. (a) That the onus was upon them to show the date of the purchase of the 
bonds, and they failed to show said date, and therefore it cannot t>e presumed 
to be prior to the lienors' clalm or the commencement of their suit; that the 
bondholders should be treated as subséquent Incumbrancers or purehasers 
pendente lite. (b) Tliat the presumptlon from the terms of the trust deed itselt, 
and the date of its record, Is that no part of the bonds could hâve been issued 
until after the commencement of tihe work, and hence the bondholders hâve 
no claim to be prier Incumbrancers, even if the burden of proof as to the date 
of saie of the bonds were not ui>on them. (2) That, even If the bondholders 
are prior in tlme, then (a) they took the bonds wlth full notice from the deed 
of trust of the future liens of the interveners, and witli the understanding that 
said liens should be first satisfied; (b) that they took the bonds during the 
progress of the work or after tlie commencement of the suit, and thereby had 
full notice of the lienors' clalms before said bondholders parted with their 
money, aside from the trust deed or the notice thereln contained. (3) That even 
if the bondholders' rights dated from the deed of trust or its record, and that 
they had no notice of the future liens of the Interveners, then petitioners bave 
priority as to the entire structure of the new extension of 140 miles, and that 
a court of equity should pay their clalms out of the proceeds of the Improvement, 
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allowing the mortgage priority as to the right of way alone. (i) Tliat, If tbe 
$2,000 trust fund deposited constltutes no part of the '$10,000 decreed, then pe- 
titioners are entitled to priority as to that $2,000, outside of the statutory lien, 
as a matter of eqidty. 

On the part of défendant It was contended: (1) That the interveners' recov- 
ery in the state court is inadmissible to establish any claim upon the railroad 
as against the record mortgage. (2) That, even if the state court decree be 
accepted as prima facie évidence of Its récitals, it does not establish any statu- 
tory lien on the railroad which is superior in rank to the foreclosed mortgage. 
(3) That the court has no power to confiscate any part of the inadéquate se- 
curlty of the bondholders, and pay It over to the interveners, because the road 
was partly constructed on an embankment graded by them, and not fully pald 
for. (4) That the principle announced in Fosdick v. Schall, 99 U. S. 235, is not 
applicable to the interveners' claim, and Is not entitled to any priority by virtue 
of that rule. 

It is mUnifest f rom the argument of caunsel that they hâve différent versions 
of what has been admltted to be true. According to the contention of counsel 
for interveners, every fact and récital in the intervention, as well as every 
allégation therein contained, are admitted to be true. Por instance, it Is al- 
leged that the trustée and the bondholders had notice of complainants' rights 
and of their lien; whereas, on the other slde, counsel for défendant says that, 
in tbe absence of an express statute, the holder of a negotiable security is not 
put on any notice of any matter exeept what appears on the face of the valid 
obligation -which he buys. Agaln, it Is asserted on the part of the interveners 
that the work was done and materiaJ fumished with the consent of the Centml 
Trust Company, and that the bondholders received the bonds with fuU notice 
of ail the facts. Defendant's counsel does not concède any such state of facts. 
Interveners' counsel contends that tbe contraetors fumished material for the 
construction of tbe railway, and that a large p£irt of tbe railway, as it stood 
when flnished on the sections named In the contract, was tbe création of thèse 
contraetors. Defendant's counsel, on the other hand, says: "The intervener 
brought no material whatever upon the road. He only graded a roadbed. The 
material which he put into the roadbed belonged to tbe railroad, and was sub- 
ject to the mortgage. He fumished no ties, rails, bridges, dépôts, or any other 
personalty." Interveners' counsel contend that they were prepared to prove 
every material allégation in the intervention, but did not do so, because they 
are admitted to be true, and that every allégation made and not denied is 
équivalent to an admitted or establlshed fact. Defendant's counsel does not 
seem so to construe tbe situation, but to contend that only such tbings as are 
stated as facts are to be so treated, and that such matters as allège that the 
Central Trust Company was the agent of the bondholders, and gave consent, 
and had notice, etc., and that the holders of the bonds took with notice, etc., 
were matters of pleading and of déduction and conclusion, rather than facts. 
The différences crop out ail along tbe line of tbe able arguments presented to 
the master by the distinguished counsel on both sides. 

The Real Issues. 

It is not so difflcult to dlscover the real issues in this case as It Is to properly 
détermine them when found. The controversy might be stated as a sort of 
"gênerai issue," on the broad question of whether the lien of tbe contraetors 
who bullt the road is, under the laws of Mississippi, superior to the lien of tbe 
holders of bonds issued under a trust deed recorded before the work was done, 
and this wlthout spécifie proof of tbe time when the bonds were actually sold 
and put Into circulation by the company. There are, however, some intervening 
questions which must be solved in order to get a proper solution of the gênerai 
question, and they may be stated as f oUows : 

First: What was covered by tbe decree and amended decree of the chancery 
court of Oktibbeha county. Miss.? 

Answer: The complainants in tbe chancery court claimed a lien on the proper- 
ty as contraetors and material men under the statutes of Mississippi, and that 
decree adjudlcated every question then pending or existing between the com- 
plainants and the défendant, the Georgia Pacific Railway Company. In the case 
of Buntyn v. Compress Co., 63 Miss. 94 et seq., tbe court says: "In a suit to en- 
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force a mechanic's lien, ail persons claiming liens on the property sougM to be 
subjected must be made parties; and if another suit to enforce a medianic's 
lien on the same property be already pending, and the petitloner In such flrst 
suit be not made a party défendant in the second suit, then Ms rights are un- 
affected by sale under a judgment obtained in the latter suit." 

Second: What effect had the decree In fixing the status of the two thousand 
dollars put up by the contractors as a deposit, and for which Interveners claim 
an équitable lien? 

Answer: In the opinion of the spécial master, the ehancery court eonsidered 
the two thousand dollars and the ten per cent reserve fund as a part of the 
gênerai demand of the contractors, and that they were entitled, under the Mis- 
sissippi statute, to a lien therefor, as contractors and material men, and the 
decree placed the two thousand dollars déposlt and the ten per cent, reserve ex- 
actly on the same footing as the other part of complainants' demand. It fol- 
lows, therefore, In the opinion of the spécial master, that where complainants 
seefe relief in the ehancery court, sUbmlt thelr whole case, obtain a decree, and 
acquiesce In It, and then corne into the United States court, and, by way of in- 
tervention, set up that decree and the lien it established, they are bound by the 
status the decree fixed for ail their claim; that is to say, if Interveners are en- 
titled to hâve their claim paid by vlrtue of its dignity as fixed by the decree, 
they must stand by the decree as a whole, and are not entitled now to hâve a 
part of their claim consiidered under the contractor's Uen, and another part as 
being entitled to the considération of a trust fund and an équitable préférence 
therefor. The spécial master, In other words, holds that the whole claim must 
stand or faU together. 

Third: Who are concluded by the decree? 

Answer: Only the Georgia Pacific Railway Company was bound by the decree 
In the ehancery court of Oktibbeha county. Miss. Neither the Central Trust 
Company, the bondholders, nor the purdiasers were parties thereto. When 
thls intervention was filed, it was within the power of the parties now cou- 
testing to hâve called in question, in so far as their rights were to be affected. 
every feature of that decree,— as to whether or not the complainants were con- 
tractors, as to whether or not the amount claimed was due, whether they hskd 
a lien, and what was the value and dignity thereof. Thèse défendants did not 
contest ail thèse questions, and therefore the spécial master flnds that the de- 
cree established the fact that complainants were contractors and material men; 
that they did the work and furnished material as alleged; and that they hâve a 
valid and binding decree for §10,000 and costs, amounting to $895.88, and that 
the sum of $10,000 bears interest from the date of the decree at 6 per cent, 
per annum from the date of the decree ref erred to. 

Pourth: To what extent can the défendants, In the présent shape of the 
pleadings and of the évidence, be heard to contest the interveners' claim of lien 
and préférence? 

Answer: In the opinion of the spedal master, the défendants can now con- 
test the extent and dignity of the lien in so far as it is claimed to tie superior 
to the lien of the bondholders, and in so far as it is claimed to operate on the 
whole property within the state of Mississippi. The défendants can contest the 
lien In every respect as to its superiority over the lien of the bondholders, but, 
by the agreement, they hâve admitted ail else except the extent and dignity of 
the lien. 

Fifth: Is the lien established by the decree superior to the lien of the bond- 
holders, and entitled to be paid ont of the funds raised by the saie of the 
property under the decree of the circuit court of tiie United States for the 
Northern district of Georgia, or, if necessary, out of funds which the court 
miglit order raised from the purchasers of the property? 

Answer: The statute of Mississippi embodied in section 1378 of the Alabama 
Code,, as amended by the act of 1882, created a lien In favor of contractors and 
others doing work or furnishlng material, for the debts contraeted and owing 
for labor performed or material furnished about the érection and construction or 
altérations or repairs, and such debts are declared to be a Uen on such building, 
rallroads, or Improvements, and on land wherever it stands, ineluding the lot or 
curtilage whereon the same is erected. This lien was only to take elïect as to 
purchasers and incumbrancers, wlthout notice of such lien from the time of 
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fillng the contract under whtch sueh debt was incurred, in the office of the 
chancery clerk of the county where such land is sltuated, to be recorded, or of 
the commencement of a suit in the proper court for the enforcement of the lien. 
In the controversy with an opposing lienholder, sueh as a mortgagee, the lien 
created by this statute appears to be of superior dignity, and ail subséquent 
liens would be postponed to it unless they were liens in favor of purchasers or 
incumbrancers In good faith and without notice. In other words, if a mechanic 
or contracter or lahorer furoished material and did work upon the land of an- 
other. and recorded bis lien or commenced a suit therefor, he would bave a 
superior lien to any lien whieh could be created by mortgage after such record or 
commencement of such suit. It would appear also that the proper construction 
of this Mississippi statute leads to the conclusion that the lien given by the 
section of the Mississippi Code, above referred to, is superior to a pre-existing 
mortgage in so far as the création of the thing erected upon the land by such 
contractor, etc., is concerned; that is to say, if the owner of land executed a 
mortgage thereon to secure an ordinary debt, the mortgagee would take such 
mortgage with notice that the state of Mississippi would give a mechanic or con- 
tractor a hen superior to bis upon a house which such contractor might be sub- 
sequently employed by the owner to erect upon the promises. But this lien of 
the mechanic or contractor would not be superior to the lien of the holder of the 
mortgage, executed before the building of the house, so far as the land is con- 
cerned; and the remedy would appear to be to let the house be sold to satisfy 
the coEtraetor's elaim, and the land eould be sold to satisfy the clalm of the 
mortgagee. 

In the case of Ivey v. White, 50 Miss. 142, It was held: "Sach liens [me- 
chanics' liens] extend to and take hold of the freehold, if such was the nature 
of the estate, and is superior to subséquent Incumbrances." "If there be a 
prior Incumbrance, the lien will be operative on the buildings and érections, but 
not upon the land itself." "The purchaser under such spécial judgment acquires 
the privilèges and benefits of the lien, and his tltle relates back to the lien, 
and would be superior to a subséquent purchaser." In the case of McLaughlin 
V. Green, 48 Miss. 175, the court, in discussing the old lien law, which was the 
act of 1840, says: "Under the mechanic's lien law of 1840, a mechanic or 
material man bas a lien for his labor or materials, prier to ail others on the 
buildings, to the érection of which his labors or materials bave been contributed : 
and, if the buildings bave been destroyed by tire, his lien adhères to whatever 
brick, iron, or other débris may remain." "An older mortgage or other ordinary 
creditor's lien on the land, even with notice, cannot preclude the mechanic's or 
material man's liens on the buildings." "The mechanic's lien commences from 
the time of his contract to do the worls, and postpones ail subséquent liens or 
prior liens without notice on the land, and ail liens whatever on the buildings." 
In the case of Buntyn v. Compress Co., supra, the court further says: "In a 
suit to enforce a mechanic's lien on a structure, for material furnished therefor 
and work done thereon, it is no an.swer to the pétition for the défendant to say 
that tie bas acquired a title to the property sought to be subjected, by virtue of 
a sale under a deed of trust executed by the owners of the property, since the 
institution of the stiit." In the same case It is further said: "Where A. bas a 
prior lien on property under a deed of trust, and B. bas a mechanic's lien on 
the same property, B. is entitled to enforce his lien by sale of the property, sub- 
ject to the paramount lien of A." In the case of McAlister v. Clopton, 51 Miss. 
257, the court says: "The lien of the mechanic is subordinate to a prior incum- 
brance so far as respects the land, but is nevertheless valid against the building." 
The spécial master can find no Mississippi case which contravenes the doctrine 
above set forth. It is also confidently believed that when cases can be found 
which hold that liens created by statutes in favor of contractors, material men, 
and mechanics hâve been held to be superior to pre-existing trust deeds and 
mortgages, duly executed and recorded, there will also be found statutes so 
declaring at the time of the exécution of such deeds or mortgages; and thèse 
Instruments are presumed to bave been made with respect to such enactments, 
and thèse enactments are held to bave been in contemplation of the parties. The 
spécial master so construes the case of Brooks v. Bailway Co., 101 U. S. 443. 
It appears to the spécial master that the contractors (interveners hère) did fur- 
nish material and make substantial improvements on the sections of the rail- 
way named in the contract. It seems to be in the mihd of the défendant that 
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SH the Interveners dld was to dlg up the earth, and move It from one plac« 
to another. In gradlng the roadbed, and' to prépare and place In position material 
furnlshed by the railway company. Thèse contentions are not sustalned by 
the évidence, and to the mlnd of the maater the défendant bas admltted the 
contrary to be true. 

The spécial master flnds that, under the law applicable to this case, the Inter- 
veners bave a lien upon the Improvements they made and created on the sec- 
tions of the railway named in the contract, and that such lien was superlor to 
the lien of the bondholders of elther issue of bonds. But what exact improve- 
ments were made, tbeir exact liind, character, extent, or value, Is not shown, 
and, according to the testlmony produced, cannot be determined. The value of 
theirwork must hâve been proven in the chancery case, which resulted In the 
decree for a balance of ten thousand dollars; but what the Improvements or 
créations made by therb disconnected from the realty and the right of way 
were does not appear; nor Is the pro rata value of improvements by interveners 
to the value of any other improvements or property shown. The spécial mas- 
ter holds that, under the facts disclosed upon the record, the trust deed which 
was executed to secure the bonds was recorded before the work was begun or 
the suit commenced to enforce the lien of the contractors; and It would there- 
fore follow that as to the land,— the right of way,— the lien of the bondholders 
would be superlor to the lien of the contractors. The interveners contend, how- 
ever, that this cannot be the true state of the case for two reasons. One is 
that, at the tlme the trust deed was executed, the Une of road at the point in 
question had not even been procured or located, and there was nothing to which 
the mortgage could attach, and that the mortgagees were in no sensé incum- 
brancers in good falth for valuable considération, and without notice, because 
no suit could bavé been started until the work was done, and no contract could 
hâve been flled for record before the exécution and record of the trust deed, on 
account of the very nature of thlngs and the situation of the parties. The in- 
terveners also confldently contended that, by the very provisions of the mort- 
gage, its lien could not attach to newly constructed road untll each ten miles 
of railroad was completed, and, therefore, that the whole scheme of building the 
road was founded on the Idea of employing contractors, laborers, and materia! 
men to create in sections a property upon which the owners of the corporation 
could hang a crédit, attach a lien, and Issne bonds to pay for the construction. 
To the mind of the spécial master thèse contentions of the interveners appeal 
strongly to tJie sympathy of a court, and to a sensé of Justice, as the facts are 
revlewed Itt the light of subséquent events, when the railway company bas be- 
come Insolvènt, and many honest and perhaps needy creditors must lose what 
they are in law and in equlty entitled to recelve. As such, we might instance 
thèse contractors, who bave established the performance of thelr contract, and 
hâve prbcured a decree of a court of chancery setting up thelr rlghts. But, at 
the time thèse contractors undertook this work, they knew, or are presumed 
to have known, that the other contracting party had executed a mortgage on its 
railway, and It does not violate a reasonable presumptlon to Infer that, as rail- 
road contractors, they might have known that this manner of building railroada 
w;as, to say the least, not uncommon. So, It would seem that w-hile the right 
of way hâà not been located or procured when the mortgage was executed, or 
even when It was recorded, yet, before any work could be done by thèse par- 
ties, the road must necessarlly have been located, and the right of way procured. 
Therefore, It would seem that if thèse contractors had notice of the existence 
of the mortgage, such as they were required to take under the law, they would 
have gone to work to construct a railroad upon a right of way covered by an 
exlsting mortgage with the certainty that, if they dld thelr work on crédit, 
they would have to rely upon the lien which the law gave them for the collec- 
tion of their debt, and take chances of a collision between their rlghts and 
ttiose of other creditors. 

The. interveners make as a further contention that the mortgagee and the 
bohdholders who took thelr securitles under the trust deed or mortgage knew 
that, at the time they were so acting, the railway company had not even pro- 
cured the right of way, but that it did intend to construct a railroad upon it, 
when so obtained, by the employment of contractors, material men, and labor- 
ers, and that, necessarlly, a debt was to be created which would be superlor in 
law and in equity to their claim. To the miud of the spécial master it does not 
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appear that the mortgagee or those It represented would necessarlly know that 
a debt was to be created. If the bondholders paid their money for the bonds, 
could they not reasonably conclude that the mortgagor would use cash, even the 
cash they paid, to build and pay for other sections of the rallroadî As the spécial 
master understands this case, thère is not only no évidence to show when the 
hoMers of thèse bonds obtained them, but no évidence as to whether they pur- 
chased them from the Georgia Pacific Railway Company or from other holders. 
The gênerai rule seems to be that the holder of a negotiable security, in the 
absence of express statute, Is not put on notice of any matter except what 
appears on the face of the valid obligation he buys; and in the purchase of a 
negotiable bond, if the purchaser examined the trust deed, and saw It was in 
due form, properly executed and recorded, it Would not appear to be necessary 
for him to enter upon the mortgaged premises, and see whether àny building to 
which superior liens might attach had been erected thereon, unless there was 
a public statute, whlch he was bound to notice, declaring that a lien would 
exist on the realty in favor of a eontractor or mechanic who should do work 
in the érection of buildings thereon. ïhe spécial master therefore concludes on 
thls point that the bondholders, under the évidence produced in the case, are 
not affected with such notice as would glve the interveners a lien on the right 
of way, or on such parts of the roadbed as was not the création of the con- 
tractors, superior to the lien of the bondholders who hold bonds under a trust 
deed or mortgage executed and properly recorded before the commencement of 
the work. 

Another contention of the Interveners is that they hâve a lien upon the whole 
road withln the state of Mississippi. In respect to this contention, the spécial 
master interprets the law to be that they would not hâve a Uen on that part of 
the road east of Columbus, because that part of the Une seems conceded to be 
capable of distinct and complète severance from the other part; and this lien 
would exlst only in the event that the Uen of the interveners attached to the 
realty as well as to the buildings and érections placed thereon. In some cases 
holding a contrary vlew there was a statutory lien given on the whole prop- 
erty. In the vlew of thls matter taken by the spécial master, however, it is 
unimportant to consider whether this lien could, in any event, attach to the 
whole road In Mississippi, or to that part east of Columbus, as the spécial mas- 
ter holds that, under the law, the lien of the Interveners was only Superior to 
the lien of the bondholders for the improvements and érections made by them 
upon the sections of the railway named in the contract. 

Flndings. 

The spécial master flnds and reports as follows: 

(1) That the interveners, as contractors, hâve a lien set np and establlshed by 
the deeree set forth in the record of this case, which is superior to the lien of 
the bondholders only as to the Improvements and érections placed by them on 
ihe railroad right of way. 

(2) That the Uen of the bondholders is superior to the Uen of the Inter- 
veners upon the realty eomposing the right of way and substructure of the rail- 
road, as distinguished from anything like dépôts, bridges, cross-ties, culverts, 
or rockwork which the interveners may hâve fumished and erected. 

(3) The proof does not show what work, Improvements, or érections the inter- 
veners did on the Une of road covered by their contract, with sufficient détail or 
certainty or value to authorlze any finding In their favor for any partlculai' 
amount, and therefore the spécial master is forced to find against their claim 
as presented and proven In the proceedings In this case. 

(4) The spécial master flnds that it would be destructive of the interests of 
the défendant railway company and of the interveners and of the purchasers 
to aUow the improvements, whatever they were, erected by the interveners, to 
be detached or moved away from the premises; and therefore they should Ijave 
been and were sold together, and whatever was the rea.çonable value of such 
improvements and érections has passed ratable into the common fund. 

(5) The railway east of Columbus, Miss., was not subject to the lien of the 
interveners, and therefore should not be taken into account in estimating the 
pro rata value of the Improvements and érections made by interveners. 

■ RespectfuUy submlttêd, W. D. EUis, Spécial Master. 
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Critz, Becket & Jones, for interveners. 

Henry Crawford and Glenn, Slaton & Phillips, for défendant. 

NEWMAN, District Judge. The able and complète report of the 
spécial master renders unnecessary any elaborate discussion of this 
case in disposing of the exceptions flled by the interveners to the re- 
port. I am satisfled that, if the interveners had any lien at ail, it is 
not more extensive than that stated by the spécial master; that is, 
upon the work done and improvements made by thèse contractors. It 
was stated in the argument for the interveners that the spécial master 
did not give a lien upon the embankment thrown up and constructed 
by the contractors, but this is not sustained by an examination of his 
report. If it was, I should diiïer with him as to that, because it seems 
to me clear that the embankment is as much a part of the improve- 
ment made by the contractors to the railroad as is the woodwork, 
masonry, etc. Construing the report in this way, or modifying it, if 
necessary, so as to give it this efEect, I would make that the limit as to 
the property of the défendant upon which a lien would be given having 
préférence over the bondholders. The third paragraph of the inter- 
vention in this case is as foUows: 

"That said K. M. & J. M. Brooks commenced sald work about the 23d day 
of June, 1888, and they and their subcontractois worked from that day till the 
14th or 15th day of November, 1888, under said written contract, and did a 
very large proportion of the woodwork, earthwork, clearing, and grubbiug upon 
said sections 40 to 50, inclusive, upon said railway, and fumished a large 
amount of materlal for the woodwork thereof. That, for a very large portion 
of said work and material, said company failed and refused to pay, and there 
Is still due the petitioners herein a large balance for said work and material." 

So, it seems that interveners claim to hâve done only a "large pro- 
portion" of the work on sections 40 to 50, inclusive. This complicatea 
the matter, but, even if they did the entire work on thèse sections, 
there is no évidence whatever as to the proportionate value of that 
part of the road on which they worked, to the whole road in Missis- 
sippi; nor is there any évidence, if we consider the part of the road 
on which they worked alone, as to the proportion their work bears to 
the aggregate value of the property as it stood after the work was 
done, — that is, the right of way with this work on it; nor is there any 
évidence as to the proportion thèse contractors' work bore to the rail- 
road when completed, when the cross-ties and rails were added. Some 
évidence of this sort is absolutely necessary to the détermination of the 
case, assuming them to hâve such superior lien as the spécial master 
flnds. Of course, the work done by them cannot be severed physically 
from the other part of the road. Necessarily, therefore, there must be 
proof of the kind suggested to enable the court to make an intelligent 
disposition of the matter, or to render any proper decree in favor of 
thèse interveners. 

There was an agreement by counsel for the défendants that the facts 
set ont in the intervention were true. It is claimed that by this agree- 
ment certain admissions were made as to the value of the work done 
and the improvement made on the road by the interveners. It is 
denied, on the other hand, that the agreement goes to the extent 
claimed. The spécial master, bef ore whom this agreement was made. 
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seems to be doubtful as to îts extent and effect. But, even îf ît be 
given the full effect contended for by the intçrveners, it does not re- 
lieve the difScuIty which bas been mentioned as to the relative value 
of the improvement made and the remainder of the road. In the third 
ânding by the spécial master, he says : 

"The proof does not show what work, improvements, or érections the inter- 
veners did on the line of road covered by their contract wlth sufficient détail or 
certainty of value to authorize any flnding in their favor for any particular 
amoiint; and therefore the spécial master is forced to find against their elaim 
as presented and proven In the proceedings in this case." 

Approving this view of the case taken by the spécial master, I must, 
for the reason he gives, as well as for the reasons above stated, concur 
with him in the final conclusions reached in the report. 

As the foregoing view of the case contrôla it adversely to the inter- 
veners, it is unnecessary for me to pass upon the question as to wheth- 
er or not the interveners hâve any lien whatever superior to that of 
the bondholders secttred by the trust deed. It has been a question of 
grave doubt with me, since the case was first presented hère, as to 
whether thèse interveners hâve had any such préférence over the 
bonds. It would be unnecessary to allude to this matter at ail except 
that I do not wish to be understood as deciding that question. I only 
hold that, if a lien exists, it does not go beyond that allowed by the 
spécial master, and that there is no évidence by which a lien of that 
kind can be given any practical effect in favor of the interveners. 

Counsel for the interveners, during the argument of the case, sug- 
gested their désire to amend, and to apply for leave to ofler further 
évidence, in the event the court should differ with them. For this 
reason, no order overruling the exceptions and conflrming the report 
will be entered until they may hâve the opportunity which they désire, 
at an early date, to make their motion, and hâve it determined. 

On Application of Interveners for Leave to File a Supplemental Bill. 

(April 10, 1897.) 

At the stage of this case indicated by the closing paragraph of the 
former opinion rendered herein, on the 3d day of December, 1896, 
interveners' counsel came before the court, and asked leave to flle a 
supplemental bill, or pétition in the nature of a supplemental bill, 
making a new question in the case, and to set up new facts which they 
did not know until recently, notwithstanding the exercise of what 
they daim to be due diligence on their part. It has been assumed 
ail along in this case that the mortgage with which the interveners 
were contending as to priority was properly admitted to record in the 
various counties of Mississippi in which its record was material. 
They now désire by their supplemental bill to make the question that 
the mortgage was not properly reeorded, and did not operate as con- 
structive notice, for the reason that the copy, instead of the original 
mortgage, was admitted to record in each of thèse counties. 

On this question of the record of a copy of a mortgage, instead of 
the original, on the county records kept for that purpose, the authori- 
ties seem to be unanimous, and to the effect that such record is not 
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good as constructive notice. To that effect, see Blight v. Banks, 6 
T. B. Mon. 192; Lewis, v. Baird, 3 McLean, 56, Fed. Cas. No. 8,316; 
St. John V. Conger, 40 III. 535; Lund v. Rice, 9 Minn. 230 (Gil. 215); 
Marsden v. Cornell, 62 N. Y. 215; and Stevens v. Brown, 3 Vt. 420. 

An extract from the case of Porter v. Dément, 35 111. 478, will suf- 
âciently give the view taken by the courts of this question, and the 
reasons for the same: 

"The original mortgage Is required to be recorded In the recorder's office, and 
it is the duty of the recorder to correctly transcribe the same. To do this, he 
must hâve the original before him. The law bas made no provision for authenti- 
cating to the recorder a copy of such mortgage. He has no authority to 
transcribe a supposed copy of such an Instrument on the records of his office. 
He Is not responsible for the correctness of any such transcript. A copy or dupli- 
cate mortgage was not, and does not appear to hâve been, acinwwledged as the 
lavf requires, and for that reason is invalld as an original mortgage. The jus- 
tice has no authority to certify that it was a copy. A certiflcate of the mort- 
gagor or of the chairman of the board of supervlsors, or a letter from an ac- 
quaintance, would bave been as effectuai to autbenticate a copy of the mortgage 
as the certiflcate of the justice. The recorder did not know whether the copy 
was a correct one or not. He had no authority to record it, and, when tran- 
scribed, it would appear to the world as a transcript of a paper which some 
estimable gentleman supposed to be a copy of the mortgage. We thinli this is 
not such a recording of the original mortgage as the statute requires." 

In response to the rule to show cause why the interveners should 
not be allowed to file their supplemental Mil, the défendant brings into 
court the original mortgage, with entries thereon of its flling and 
record in each of the counties material hère, giving the day and the 
hour of such flling. In addition to that, they produce the affidavit 
of one Robert B. Brown, who testifies that he, in person, carried the 
original mortgage to each of the counties through which the road ran 
in Georgia, Alabama, and Mississippi, and that he flled the original 
mortgage with the several clerks, and that the entries of the clerks 
thereon were made in his présence. Some afSdavits are produced by 
the interveners which tend to show, and indeed, I think, do show, to- 
gether with the other apparent facts in the case, that while the origi- 
nal mortgage was filed for record, and the entry of record made there- 
on, the actual work of entering the mortgage on the record book was 
done from a printed copy of the original mortgage. None of the cases 
aboYe cited hâve in them the facts presented for détermination in this 
case. In each of those cases it was the clear-cut question of the rec- 
ord of a copy of a deed or mortgage, pure and simple. In one of the 
afladavits presented hère, it appears that the clerk compared the 
printed copy of the mortgage presented to him with the original mort- 
gage sufHciently to satisfy himself that it was a true copy; and this, 
it would probably be fair to assume, in xiew of the usual presumption 
as to the proper discharge of officiai duty in the absence of évidence to 
the contrary, was done by ail the clerks who made thèse entries on the 
original mortgage. 

I hâve given very careful considération to the question presented on 
the application to reopen this case by the flling of a supplemental bill. 
The question involved has not, so far as I am aware, ever been pre- 
sented to the courts of this state in any shape for détermination. The 
facts brought ont by the answer to the rule to show cause are not 
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seriously questioned, except with the qualification I hâve suggested 
as to the actual work of record having been doue from a copy. The 
transaction, I think, must be taken to bave occurred in about the way 
that bas been stated. In this view, and determining the case upon 
this State of facts, and conceding the law to be as announced in the 
décisions referred to, I do not believe that in this case it is the record 
of a çopy of the instrument, but it must be held to be the flling for 
record and the record of the original in a manner satisfactory to the 
clerk, and reasonably necessary under the circumstances, considering 
the character of the mortgage and the property it covers, and suiBcient 
in law. To allow this case to be reopened, and the interveners to 
take additional testimony, and to go to further expense, would be 
wrong, when I am satisfied that they can obtain no final benefit there- 
by. If there was any substantial dispute as to the real facts in the 
matter, notwithstanding the lapse of time and the long trial in this 
case upon other issues, I might f eel it my duty to allow the interveners 
to flle their supplemental bill, and be further heard; but in view of 
what must be recognized as the truth of the transaction, and, indeed, 
what I understand to be recognized by counsel on both sides, the appli- 
cation to flle their supplemental bill must be denied. 

Another ground bas been urged for reopening this case, and that 
is to take additional évidence on which to base a recovery in accord- 
ance with the views expressed by the spécial master in his report, and 
which was concurred in by the court. To allow the case to be re- 
opened for this purpose would violate the précèdent established in 
this court, and cannot be allowed. Clyde v. Railroad Co., 59 Fed. 
394; Central Trust Oo. v. Eichmond & D, E. Co., 69 Fed. 761. 



MOOKE et al. v. SOUTHERN STATES DAND & TEVIBER CO. (McDONNB^LL 

et al., Interveners). 

(Circuit Court, S. D. Alabama. July 27, 1896.) 

No. 196. 

1. InSOLTEKT CoP.PORATION— RbCEIVERSHIP— JtJDGMBNT CREDITOnS— NOTICE TO 

File Ciaims— Pktority. 

In a suit to foreclose a mortgage, and also for the administration of the 
assets of the mortgagor, an insolvent corporation, a receiver of ail its prop- 
erty was appointed, a decree pro confesso entered, and a référence made to 
a master; but it was only by the decree as subsequently amended that the 
court first showed Its ulterior Intent to make an équitable distribution of 
the funds among ail the credltors, and provided for notice to them to file 
their claims. Held. that until the amended decree the creditors were entitled 
to sue at law, and by Judgment acquire a priority in the équitable distribu- 
tion of the property, other than that covered by the mortgage, over less dili- 
gent creditors. 

2. Mortgage— Mortqagor'8 Risht to Bemove Timber. 

A provision in a mortgage of timber lands, by which the mortgagor reserves 
the right to enjoy the premises, reçoive the profits, and let, deal with, and 
manage the sanie in the ordinary coarse of iDusiness, authorizes him, in ac- 
cordance with such ordinary course, to eut and remove logs, manufacture 
lumber from them, and give good tltle to a purchaser of the lumber. 
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This was a suit in equity by George H. Moore and otTiers against 
the Southern States Land & Timber Company, in which James Mc- 
Donnell and otliers intervened. The cause was heard on exceptions 
flled by the interveners to the spécial master's report 

Leopold Wallach, King & Spalding, Bestor & Gray, and Blount & 
Blount, for complainants. 

Gregory L. & H. ï. Smith and John C. Avery, for interveners. 

TOTJLMIN, District Judge. The bill in this case is not strictly or 
technically a gênerai creditors' bill. Primarily, it is a bill for the 
f oreclosure of a mortgage ; but it avers the insolvency of the défend- 
ant corporation, and prays for a foreclosure of the mortgage, a mar- 
shaling of the assets of the corporation, and an ascertainment of its 
debts, and that the court will sell the property as an entirety (that 
uncovered as well as that corered by the mortgage lien), because its 
value largely dépends on its "unity and integrity," and further prays 
that the court will administer the estate as a trust for the benefit of ail 
parties interested therein, according to their equities and priorities. In 
short, the bill is for a foreclosure, and for the administration of the 
assets of an insolvent corporation. Thèse are functions of a court 
of equity, and I think the bill is sufQcient to enable the court to ad- 
minister the property of the défendant, and to marshal its debts; 
making proper parties before adjudging the merits of the cause. 
Union Trust Go. v. Illinois M. Ry. Go., 117 U. S, 459, 6 Sup. Ct. 809. 
The court, having jurisdiction of the subject-matter, has adjudicated 
the insolvency of the corporation by the decree pro confesso rendered 
in the cause, and it will administer the property and marshal the 
debts; making proper parties in due time, and before adjudging the 
merits of the case. So long as a corporation has not been declared 
insolvent, and no injunction or order of the court exists, restraining 
the bringing of suits against it, it can still be sued; but no person can 
acquire any lien upon the property of the corporation, by judgment, 
exécution, or attachment, after the property has passed into the 
hands and possession of a receiver, without leave of the court ap- 
pointing him. Gluck & B. Rec. pp. 131, 132, and note. It has. 
however, been held that when a decree appointing a receiver and 
awarding an injunction, so far as disclosed upon its face, was to 
provide for the safe-keeping of the property of the corporation, and 
to prevent any transfers thereof, and such decree did not state that 
the ulterior intent of the court was to make an équitable distribu- 
tion of the funds, and contained no direction to the receiver to give 
notice to the creditors to file their claims, the decree imposed no re- 
strictions upon creditors in prosecuting their claims, either at law 
or in equity, and a judgment subsequently recovered by a créditer is 
as much a lien on the real estate of the cornoration debtor as if the 
appointment of a receiver had never been made. Gluck & B. Rec. 
p. 24, § 7; High, Rec. p. 310, § 349; EUicott v. Insurance Co., 7 Gill, 
307. I think this ruling is founded in reason, and my opinion is that 
until the court has made some decree showing that its ulterior intent 
is to make an équitable distribution of the funds, and giving notice 
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to the creditors to file their claims, such creditors may sue at law, and 
acquire a priority. Up to tliat time tte complainànt is permitted to 
dismiss the case and discharge the receiver. 

1. The court will recognize the priority of those judgment cred- 
itors who hâve obtained judgments prier to the decree pro confesso 
rendered in the cause, and who would hâve obtained, by the levy of 
an exécution, such priority, if no obstacles had stood in the way of 
the levy of such process by the action of the court in its appointment 
of receivers to take possession of the pronerty of the défendant. 
George v. Eailway Co., 44 Fed. 117. And the court holds that the 
interveners whose judgments were recovered before the decree, 
though after the appointment of receivers, shall hâve a lien upon ail 
the property and eiïects of the défendant not covered by the mort- 
gage, and in the hands of the receivers, and recognizes the right in the 
said interveners, paramount to the other creditors, to be paid out of 
such property and effects. The lien is not one that can be enforced 
or perfected by an exécution, because of the rule that a judgment re- 
covered after the appointment of a receiver does not become a lien 
upon property in his hands, but it is such a lien as will be recognized 
in equity. The pétitions herein were flled before any order calling 
creditors in to establish their claims, and before any decree pro con- 
fesso against the défendant was rendered, and its insolvency adjudi- 
cated, and the judgments set up were ail obtained prior thereto. 
Jackson v. Lahee, 114 m. 297, 2 N. E. 172. 

2. The court holds that the logs eut from the lands covered by the 
mortgage, and removed to the mills, and the lumber manufactured 
from such logs, are not covered by the mortgage lien. By the terms 
of the mortgage the défendant had the right "to enjoy the mortgage 
promises, and to receive the profits thereof, and to let, deal with, and 
manage the same in the ordinary course of business," which was to 
eut and remove the logs to the mills, to manufacture lumber from 
them, and to pledge or sell that lumber. The purchaser of such lum- 
ber acquired a good title to it. The title to the logs from which the 
lumber was made must then hâve been in the corporation, to enable 
it to so use and deal with them ; and in the exercise of its right, or 
claim of right, to do this, an injunction to prevent waste could not 
hâve been maintained against it. Angier v. Agnew, 98 Pa. St. R. 587 ; 
Jones, Mortg. § 4578; 1 Hil. Mortg. p. 226, note A. So far as the lum- 
ber is concerned, I think the pronosition is clear, and beyond question. 
So far as the unmanufactured logs are concerned, I am not so free 
from doubt. But I now make the same ruling as to both. 

The exceptions to that part of the master's report flnding that 
petitioners hâve no lien, nor right to priority of payment out of the 
property and effects of défendant not covered by the mortgage, are 
sustained. The exceptions to that part of the report flnding that 
the logs and lumber are covered by the mortgage lien are sustained, 
and the exceptions to that part of the report ûnding that railway 
equipments are covered by the mortgage are sustained. The excep- 
tions to that part of the report flnding that the mills, etc., at Mill- 
Tiew, Fia., are covered by the mortgage, are overruled. 
83 F.— 26 
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On Exceptions to Êeport of Spécial Master Richard Jonea 
(February 4, 1897.) 

At tlie last tenn of the court, wlien this cause came on to be heard 
on the exceptions to the report of Spécial Master Mitchell, the court 
decided that it would recognize the priority of those judgment cred- 
itors who had obtained judgments prior to the decree pro confesse 
rendered in the cause, and who would hâve obtained, by the levy of 
an exécution, a priority, if no obstacles had stood in the way of the 
levy of such process by the action of the court in its appointment of 
receivers to take possession of the property of the défendant, and held 
that until the court had made some decree showing that its ulterior 
intent was to make an équitable distribution of the funds of the de- 
fendant among its creditors, and gave notice to them to corne in and 
file their claims, such creditors might sue at law and acquire a pri- 
ority, and that the court would recognize the priority of those credit- 
ors who obtained such judgments and exécutions prior to the decree 
pro confesso over other creditors who were less diligent. The opinion 
flled in connection with this ruling was prepared in some haste, and 
amid the pressure of other duties, as stated at the time ; and it seems 
not to hâve been sufflciently explicit to prevent misapprehension, 
and perhaps to hâve been misleading or misunderstood. The points 
now presented and argued are the same as were raised on the former 
hearing. I wish now tp state that the decree pro confesso referred 
to in the former opinion was the decree rendered in the cause on 
May 20, 1896. On November 4, 1895, the plaintifE entered an order 
in the order book that the bUl be taken pro confesso. On May 20, 
1896, the court proceeded to a decree; reciting the decree pro con- 
fesso of November 4, 1895, and making a référence to Spécial Master 
Jones to ascertain and report the number and amount of outstand- 
ing and unpaid debentures issued by the défendant, and secured by 
the deed of trust, and the owners of said debentures. . On June 
18, 1896, the decree of May 20th was amended by ordering the mas- 
ter to ascertain and report the names of ail creditors of the défend- 
ant, and the amount due to each, and whether any of the creditors 
claim a lien upon any of the property, and upon what property such 
lien is claimed, and the manner in which it is claimed, and ordering 
him to give notice calling upon ail creditors, other than the deben- 
ture holders, to présent their claims to him, as master, on or be- 
fore a certain day, to be named in said notice. In connection with 
the statement in my former opinion that, until the court made 
a decree giving notice to the creditors to présent their claims, they 
might sue and acquire priori ties, I referred to the decree pro con- 
fesso (meaning the decree of May 20, 1896), on the idea or assump- 
tion that it provided for such notice. This was an inadvertence or 
error on my part. The decree of May 20th did not provide for such 
notice until amended by the decree of June 18th. According to my 
view then, this last decree was the limitation within which creditors 
might hâve prosecuted their claims to judgment, and hâve acquired 
a right of priority. The court, on further considération, still holds 
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that such Jnâgment créditera are entitled to an équitable lien on the 
property of the défendant not coTered by the deed of trust, and whicb 
was in the hands of the receivers at the time the judgments were ob- 
tained, and to priority of payment ont of said property over the sim- 
ple contract creditors. Such lien is not a common-law or statutory 
lien, — a lien that can be enforced or perfected by an exécution, be- 
cause of the rule that a judgment recovered after the appointment of 
a receiver does not become a lien unon property in his hands,— but 
such a lien or priority as exists in equity, and of which courts of 
equity tabe cognizance in the distribution of a trust f und. 

The accounts, bills receirable, and cash in the hands of the receiver, 
as reported by the master, were not subject to levy and sale under 
exécution, and no lien could hâve been acquired on them by a judg- 
ment and exécution at law. No other proceedings were taken by the 
interveners to subject them, or to obtain a lien on them. 

The exceptions of the interveners to the master's report relative to 
the claims of the judgment creditors Charles Seales and J. J. Fitz- 
gerald are sustained. Ail other exceptions of interveners and tlie ex- 
ceptions by the complainants to said report are overruled, and the 
additional exceptions numbered 12, 13, and 16, to said report, flled by 
the complainants, are also overruled. AU other additional exceptions 
filed by the complainants are sustained. A decree will be entered in 
accordance herewith. 



C^SAR et al. v. CAPELL et al. 
(Circuit Court, W. D. Tennessee. August 17, 1897.) 

1. FORBCLOSURE SuIT—PlEADING— INNOCENT PuRCHASER. 

Averments in a bill for tlie foreclosure of a mortgage, flled some time 
after maturity of the bond secured, that plaintifCs are the owners of such 
bond, and that it was assigned to them by the payée for value, are Insuf- 
ficient to give them standing as Innocent purehasers before maturity with- 
out notice of défenses. 

2. Same— SuFPiciEKCY- OF Plba — Statutbs Regulating Foreign Corpora- 

tions. 

A plea to a blll for the foreclosure of a mortgage which avers that the 
mortgage contract was made In Tennessee, that the mortgagee w.is a for- 
eign corporation which had not complied wlth the requirements of tlio 
statutea to entitle it to do business in the state, that it had opened an 
office In the state for the purpose of making loans, and sceuring the sanie 
by mortgages of lands in the state, and had been, and then was, doing "au 
extensive loan and mortgage business" throughout the state, does not 
sufSciently plead facts showing that the making of tîie contract in suit 
was not an isolated transaction, or that the corporation was "carrying on 
business" or "attempting to do business" hai the state, within the prohibi- 
tion of the .statutes. 

3. Foreign Corporations — RBacLATiON bt State— "Doing Business" in the 

State. 

Where a foreign corporation, which bas not complied with the statutes of 
Tennessee by fillng its charter, etc., through any agency whatever, makes 
a loan of money to a citizen of Tennessee, whlci the latter contracts to 
repay at the domicile of the corporation, and secures by a mortgage on 
land in the state of Tennessee, such transaction does not consUtute a 
"doing of business" by the corporation in the state of Tennessee, within 
the prohlbltory and pénal provisions of the statute. 



404 83 FEDERAL REPORTER. 

4. Fbdbbal CôUbts— Construction of Statb Statotks— Rulbs of Decisiok. 

WJille fédéral courts follo-w the construction of a state statute by the 
courts of the state, they are not required to adopt a construction based on 
Implications from the language of a judicial opinion. 
.6. Contraots — Law Governing— Intention of Pakties. 

Where a cltlzçn of Tennessee and a corporation of Missouri entered Into 
a contract which would liave been Invalid under the laws of Tennessee, 
but valid under those of Missouri, and by its terms made it a Missouri con- 
tract, and to be tliere performed, it will be presumed that they intended 
it to be governed by the laws of that state. 

6. Samb— Epfect of MoBTGAaB ON Place of Contract. 

A contract for a loan of money and its repayment, evidenced by a bond 
dated and payable in Missouri, is not rendered a Tennes.see contract by the 
fact that the debt is secured by mortgage on land in that state. 

7. Fop.EiGN Corporations — State Régulation — Mortgages. 

The provision of the statutes of Tennessee prohibiting foreign corpora- 
tions, unless they comply wlth its requirements, from owning or aequiring 
property withln the state, do not render invalid a mortgage on lands within 
the state securing a valid debt to such a corporation. 

8. Same — Statutes of Tennessee Cokstrued. 

Under Laws Tenn. 1877, c. 31, and Laws 1891, ce. 95, 122, regulating for- 
eign corporations "doing business" in the state, a corporation is to be con- 
sidered as doing business in the state only where it becomes in a sensé 
domesticated therein, subject to be sued in the courts of the state, and 
responsible to its eitizens as are domestic corporations. 

9. Saiib— Failurb to Comply with State Statuts— -Effbct of Subséquent 

Compliancb on Contraots. 

Under the Tennessee statutes requiring foreign corporations to comply 
with certain conditions to entitle them to do business in the state, a con- 
tract made by a foreign corporation which had not complied with the con- 
ditions becomes enforceable on a subséquent compliance. 

10. Fédéral Courts — Construction of State Statutes — Rules of Décision. 

Fédéral courts are not bound by the construction of a state statute by 
the courts of the state, as applied to contracts entered into before such 
construction was adopted. 

11. Equity— Deposit in Court as Tbndbr— Powers of Court. 

Where a défendant tn a foreclosure suit before answer or plea volun- 
tarily pays into court a sum as a tender, with an admission that such sum 
is due, and without imposing conditions as to the deposit, the court has 
power to refuse to permit tlie withdrawal of the money, and to order it 
paid to the plaintifC as a payment pro tanto on the mortgage debt, though 
défendant by his pleading has put in issue the validity of the mortgage 
contract. Such order, however, will be made without préjudice to the right 
of défendant to make his full défense. 

In Equity. 

Hearing on Plea. 

(August 17, 1897.) 

The blll allèges that the widowed défendant and her husband In Ms Ufetime 
exeeuted a deed of trust to the plalntiff Jarvis, now a citizen of the state of 
New York, whereby was conveyed a tract of land of 484 acres sltuated lu 
Haywood county, Tenu., In trust to secure to the .Tarvis-Conklin Mortgage Trust 
Company the payment of a bond for $6,000 exeeuted and delivered by them for 
money loaned, due five years after date, with interest payable semiannually ou 
the Ist days of February and August. There are no distinctive allégations in 
the bill setting forth the ténor and efCect of the bond, but it is made an exhibit 
to the bill, and appears to be a coupon bond by which, five years after date, the 
obligors promise to pay to the order of the Jarvis-Conklin Mortgage Trust Com- 
pany, "at Its office in Kansas City, Missouri," $6,000, with Interest at the rate of 
6 per cent, per annum, payable semiannually aceording to the ténor and efCect 
of the Interest notes thereto attached, and of even date therewlth. Then fol- 
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!ows thls redtal: "This note la given for an actual loan of the above amount, 
and Is secured by a trust deed of even date herewltli, which Is a flrst lien on 
the property herein described." The paper Is dated at Kanpas City, Mo., 
August 1, 1891, and signed by William E. Oapell and Lezinlia Capell. Then 
foUow, In the inverse order of their numbers, the four unpaid coupons, each 
for the sum of $180, No. 10 of which reads as foUows: 

"On August first, 1896, for value received, we promise to pay to the Jarvis- 
Conldln Mortgage Trust Company or bearer, at the office of said company in 
Kansas City, Missouri, one hundred and eighty dollars, for interest due on a 
principal note of six thousand dollars. This coupon note bears interest at the 
rate of six per cent, per annum after due. 

"[Signed] Wm. B. Capell. 

"Lezinka Oapell. 
"Dated Kansas City, Mo., August Ist, 1891." 

The others are in the same form and words, except as to payment dates. 

The bill allèges that "said bond- is now the property of complainants Osesar 
and Fowler, is overdue and whoiUy unpaid, together with interest thereon pay- 
able semiannually from Auguat 1, 1894." Ceesar and Fowler are British 
subjects, complainants in the bill along with Jarvis, the trustée. The bill al- 
lèges that the Jarvls-Conlilin Mortgage Trust Company, the payée In the bond, 
was a corporation organized and existing under the laws of the state of Mis- 
souri, with its principal office in Kansas City, in that state, and then avers 
that, "being sueh, was the owner of said bond, and asslgned and delivered the 
same to thèse complamants for value." The bill again allèges that the 
obligors hâve not paid any part of the principal and interest, except as before 
mentioned, and contains other allégations not neeessary now to be noticed. 
The bill does not set ont the ténor and eiîect of the deed of trust, except so far 
as to state that it was made to secure payment of the bond above mentioned; 
but it also is made an exhibit to the bill, and prayed to be taken as a part of 
it. From Its inspection In aid of the bill, it appears to be an indenture between 
William E. Capell and his wlfe, Lezinka Capell, of the county of Haywood and 
state of Tennessee, and Samuel M. Jarvis, trustée, of the county of Jackson 
and state of Missouri, by which they recite that they "are justly indebted 
unto the Jarvis-Conklin Mortgage Trust Company in the sum of six thousand 
dollars, borrowed money, as is evidenced by their note of even date herewitU 
for the sum of six thousand dollars, due and payable on the first day of 
August, 1896, with interest at the rate of six per cent, per annum from date 
until maturity." It also recites that the interest payments are evidenced by 
10 coupons, and that said note and coupons are payable to the order of the 
Jarvis-'Conklin Mortgage Trust Company at its ofhce in Kansas City, Mo. In 
the usual form, the instrument then eonveys the 484 acres of land in Haywood 
county by metes and bounds to said trustée or his successors, in trust, forever, 
releases claims of homestead and dower, walves the equity of rédemption, 
and States the trust to be that in case of default in the payment of the 
indebtedness, or any part thereof, according to the ténor and effect of the 
bond and coupons, on the application of the légal holder of the note, it 
shall be lawful for the trustée to sell the promises upon certain named con- 
ditions, and place the proceeds to the payment of costs and expenses of execut- 
ing the trust, including the attomey's fee of $600, compensation to the trustée, 
and ail sums paid for taxes, Insurance, assessments, and charges to protect the 
title, and finally to the payment of the principal and Interest due upon the 
note and its coupons. The bill prays In the ordlnary form for a foreclosure, 
for an account, and application of the proceeds of the sale that Is to be made 
under judicial decree according to the ténor and efEect of the deed of trust 
itself. 

The défendants appeared, and on the 5th day of June, 1897, flled their plea, 
by which it is averred that the Jarvis-Conklin Mortgage Trust Company at 
the tlme of the making of the loan and the exécution of the mortgage was a 
forelgn corporation organized and ehartered under the laws of the state of 
Missouri, and that at that time, to wit, August 1, 1891, It had not filed a copy of 
Its charter with the secretary of state of the state of Tennessee, and had not 
caused aa abstract of same to be recorded In the register's office of Haywood 
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cotiiity, Tenn., as requlred ht the acts oî the législature of Tennessee (chapter 
122 of the Acte of 1891 and chapter 31 of the Acts of 187T of saJd state), 
although the said Jarvls-Oonklln Mortgage Trust Company was at that tlme 
dolng business In sald state and In the sald county of Haywood in violation 
of said acts (the sald company having opened an office in the city of MempUis. 
Shelby county, Tenn., for the purpose of mailing loans in Playwood and other 
countles thronghout the sald state, and seciiring the same by mortgages and 
deeds of trust on lands situated In said counties In the said state), and that 
the said company was in fact at that time, before, and after, doing an extensive 
loan and mortgage business thronghout the state, and also did and was doing 
a large business in the said county of Haywood, through the said local agencies, 
and In violation of said acts, and that the loan herein sued on was made 
through the said agencies, and In violation of said acts (the said loan being 
negotiated in Haywood county, Tenn., where the said William B. Capell and 
wife, Lezlnka Capell, lived and resided, and where Oiey executed the bond 
and coupons, and wliere they received the money for the same, and where 
the lands are situated which are secured in the deed of trust and the said 
trust deed being also executed and aclînowledged in this state); that the said 
company, although it did business "as above set out" from 1890 to the year 
1893, did not compiy with the said aet of 1897 (chapter 122) until tbe 30th 
of March, 1892, when a copy of Its charter was flled with the secretary of 
state, and on May 16, 1892, when an abstract of the same was filed in the 
register's office of Haywood county, Tenn.; that the sald loan with its trust 
deed, bond, and coupons, set out and exhibited with complainants' bili, was 
therefore nuU and void; that the législature of Tennessee, by an act of 1895 
(chapter 119), extended the time In which forelgn corporations having made 
loans in violation of said act could file their charters, and that complainants, 
tf entitled to recover in this case at ail, are only entltled to recover under and 
by virtue of said act of 1895 (chapter 119), and that under this act no suit can 
be brought to recover thereunder within two years from the passage thereof, 
to wit, May 10, 1895, and therefore May 10, 1897, was the earliest possible 
day In whieh complainants' suit could hâve been legally instltuted, and the 
same, having been brought on Aprll 22, 1897, was therefore prématuré, where- 
foi-e the défendants pray that the same may be abated and dismissed, and 
demand judgment of this honorable court whether they ought to be compelled 
to malie any answer to said bill of complaint, and pray that they may be 
hence dismissed witii their reasonable costs In this behalf. On the 9th of 
June, 1897, the minor défendants, wlio are joined in the foregoing plea by 
their guardian ad lltem, flled a separate plea In ail respects the same as that 
whieh Is above set out, the two being copies of each other. 

Scruggs & Henderson, for plaintiffs. 
Lee Thomton, for défendants. 

HAMMOND, J. (after Stating the facts as above). The pîeas lo 
this case are somewhat inartificial. They are, in the flrst place, 
without leave of the court, double, inasmuch as they set up matter 
both in bar and in abatement. They also do not within themselves 
state ail that is necessary to render the pleas a complète équitable bar 
to the case made by the bill,by clear and distinct averments of the facts 
themselves, but deal mostly in mère conclusions of fact and law drawn 
by the pleader from the undisclosed circumstances or supposed facts 
of the case. Also they ignore certain material facts stated in the bill, 
bearing upon the issue tendered by the pleas. For instance, it ap- 
pears by the bill that the note and coupons were dated at Kansas City, 
Mo., and were to be paid there; also, it appears by the deed of trust 
that it was given for a note and coupons payable to the Jarvis-Conklin 
Mortgage Trast Company at its oflQce in Kansas City, Mo.; and thus, 
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upon the yery face of the contract itself, both as to the indebtedness 
and the security, it is recited that the obligation was to be perfonned 
in the state of Missouri. Thèse averments are net traversed by the 
plea nor any answer accompanying it, nor are there any averments of 
either plea or answer by way of confession and avoidance of the effect 
of thèse acknowledged statements in the bill; and ûnally, in the aver- 
ments themselves that are relied upon as showing that in this transac- 
tion between the Jarvis-Conklin Cbmpany and the défendants' intes- 
tate there veas a violation of the statutes of Tennessee which hâve been 
pleaded in défense, there is almost a total absence of any statement 
of spécifie and definite facts which might show that the Jarvis-Conklin 
Company did or attempted to ao business in the state of Tennessee 
without having complied with the provisions of the statute which is 
relied upon as a défense. It is stated that it was at that time doing 
business in the state of Tennessee and county of Haywood, in violation 
of the acts; but this is only a conclusion of fact or an inference drawn 
by the pleader, and not a statement of any fact itself. It is stated 
that the company had at that time opened an oiHce in the city of Mem- 
phis for the purpose of making loans in Haywood and other counties 
throughout the state, and securing the same by mortgages and deeds 
of trust; but, again, this is not an averment of spécifie facts that 
would enable the court to see from the récitals of the plea itself that 
an office was opened in the city of Memphis, and the nature and char- 
acter of that oifice, and the other facts from which it is assumed that 
it had a purpose to make loans, and secure the same upon mortgages 
throughout the state. Again, it is said that it was before and after- 
wards doing an extensive loan and mortgage business, and also did 
and,, was doing a large business in the county of Haywood, through 
the said local agencies, without stating any particular facts from 
which the court can see that the business done was a. loan business and 
a mortgage business, and how it was done through the local agencies. 
There is no averment of fact in this, but only the inference which the 
pleader draws from what he seems to know or to hâve been informed 
concerning the business of the Jarvis-Conklin Mortgage Trust Com- 
pany; and yet again it states that the loan herein sued upon was made 
through said agencies, and in violation of said acts, which is the very 
question to be determined by this litigation, both as to the fact and 
law. It is not stated speciflcallv how the loan was made through 
the agency, who was the agent, what was the character of his agency 
and the extent of his authority, what he did, how he did it, where he 
did it, and ail the circumstances that would show upon the face of 
the plea that the business was done in the state of Tennessee. It is 
next said that this loan was negotiated in Haywood county, Tenn., 
where the défendants resided, and where they "executed" the bond 
and coupons sued on, and where they "received" the money for the 
same. This averment does not show the facts which are described 
as "negotiations," does not show what facts are relied upon to sustain 
the averment that the bond and coupons were executed in Tennessee, 
nor how the money was received, — whether it was by draft payable 
at Kansas City, Mo., or New York, or elsewhere, which for their con- 
venience was cashed in Tennessee at their request by some banker 
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■who was willing to do that, or whether it was directly paid 6Ter to thé 
makers of the note by some agent of the company witHn the state of 
Tennessee. In other words, almost every avennent of this plea in re- 
spect of this transaction is a mère gênerai conclusion of fact drawn 
by the pleader, and not the averment of any spécifie act done by the 
parties or their agents. The same may be substantially said about 
most of the other averments in the plea, and, taken altogether, it 
would be entirely compétent to décide this case upon the insufflciency 
of this plea in respect of its f orm ; for it surely does not comply with 
the description of sufiQcient pleas as laid down in Mitf. Eq. PL (6th Ed.) 
341, 351, et seq., and 1 Daniell, Ch. Prac. (5th Ed.) 684 et seq. But 
thèse authorities show that courts of equity are very libéral in the 
matter of pleading, and do not deny to the parties the défenses they 
make because of any mère defects of f orm ; and as the bill itself is also 
quite inartificial, de^ending in many of its material averments upon 
the assistance which it gets by an inspection of the exhibits to the bill, 
rather than the averments contained in it, and a décision on that 
ground would only resuit in amendments to the bill and the pleas, I 
hâve concluded to détermine the questions at issue without référence 
to thèse inconvénient defects in the pleadings. 

Plaintiffs rely in argument upon a défense of innocent purchaser 

without notice, sustained by the case of Lauter v. Trust Co., Fed. 

— , in the United States circuit court of appeals for the Sixth circuit, 
and decided May 17, 1897, which would be an all-suiïicient défense if 
it were available to eomplainants on the pleadings in this case, but 
it is not. The bill by way of anticipation nowhere states facts en- 
titling eomplainants to claim as innocent purchasers before maturity 
for value, without notice. It does aver that the bond is the prop- 
erty of the plaintiffs Csesar and Fowler, and in another place that 
X!he Jarvis-Conklin Mortgage Trust Company, being the owner there- 
of, assigned and delivered the bond and coupon to thèse plaintiffs 
for value, but it does not aver that this assignment was in due course 
of business and before maturity; and, as the bond became due on 
the Ist of August, 1896, we cannot say but that this assignment was 
within the nine months from that maturity to the flling of the bill. 
Again, the bill does not aver that at the time of that assignment, 
whether before or after maturity, the plaintiffs Csesar and Fowler, 
who are now the holders of the paper, had no knowledge of the fact 
that the Jarvis-Conklin Mortgage Trust Company, at the time the 
loan was madë, being a corporation of the state of Missouri, had not 
filed a copy of its charter with the secretary of state, and had not 
caused an abstract of the same to be recorded in the register's office 
of Haywood county, Tenn., where the land lies, as required by the 
acts of the législature which are set up in the plea. If the bill had 
averred thèse facts, the plea must hâve been accompanied by an 
answer denying them, before it could be a défense; but as there 
was nothing in the bill showing that the holders were innocent pur- 
chasers for value before maturity, without notice of the inflrmity, 
it was not required that the plea should be accompanied by an 
answer denying thèse alleged facts, nor can we know now what the 
real facts are in that regard. In the Lauter Case, above cited, it 
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appeared that the note was assigned before maturity, in due course 
of business, for value, and without any notice of the infirmity, and it 
bas therefore no application hère; and we must décide this case 
without regard to that défense against the alleged illegality of the 
transaction. It may be open to the plaintiffs to set up the facts only 
by way of amendment to the bill, siuce the abolition of spécial re- 
joinders to pleas in equity which hâve fallen into disuae. Mitf. Eq. 
PL 382. But, until this be donc, we need pay no further attention 
to that défense. 

This plea broadly assumes that every business transaction having 
any connection of fact with this state by a foreign corporation which 
has not complied wiux the statutes is the doing of business, or at- 
tempting to do business, in contravention of them, and tliat ail con- 
tracts arising ont of such transactions are null and void. This can- 
not be so, and a properly drawn plea should show, either directly or 
by its necessary implications, that the particular contract involved 
in the litigation is not within any category of transactions not com- 
prehended within the prohibitions of the statute, whatever they be. 
For instance, the statute cannot constitutionally apply to any trans- 
actions within the category of foreign Interstate commerce, as was 
asserted by two of the justices in their concurring opinion in the case 
of Manufacturing Go. v. Ferguson, 113 U. S. 727, 736, 5 Sup. Ct. 739, 
nor within the category of an isolated transaction, as was decided in 
that case by ail the other justices of the court. In Paul v. Virginia, 
8 Wall. 168, it was decided that the transaction of insuring against 
flre is one concerning an instrumentality of commerce, and not com- 
merce itself ; and the court there cites approvingly the case of Nathan 
V. Louisiana, 8 How. 73, and gives the opinion in that case a some- 
what more extensive application than its technical limitations as a 
précise adjudication would require, from wldch it may be assumed in 
favor of the défendants hère that, if dealing in the purchasing and 
selling of foreign bills of exchange is not foreign or interstate com- 
merce, dealing in bond and mortgage securities, by either lending on 
them originally, or buying and selling them afterwards, is also not 
interstate commerce, particularly as we hâve been cited to no case 
liolding otherwise. But it does not appear in this plea by any 
négative averment that this was not an isolated transaction of its 
kind, as was that in Manufacturing Ck). v. Ferguson, supra. It is 
true that the plea avers in the gênerai way already stated that this 
Company was doing an extensive "loan and mortgage" business in 
the state, but it does not aver that the spécifie nature and character 
of that other business was just like this contract, not even by saving 
that the other transactions were similar to this, or that they were 
analogous in ail substantial respects to that we hâve hère. It need 
not hâve averred each particular transaction to be given in évidence 
in support of this plea, perhaps, but it should hâve shown that the 
other business was the same as this business, or sufflciently like it to 
take it ont of the category of isolated transactions; and therefore 
we cannot say from this plea, or from anything we hâve before us, 
that this was not a single transaction like that in Manufacturing Co. 
V. Ferguson, supra. For anything tliat appears deflnitely from the 
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allégations of the plea, ît may hâve been. Doubtless th.e plea could 
hâve been framed to sbow that the company was making contracta 
of loan and mortgage other than this that were, in their légal effect 
and character, Tennessee transactions or Tennessee contracta, if that 
be the fact; or, sustaining th.e broadest construction of the statute 
in favop of the défendants, it might hâve shown that this f oreigu corr 
poration was doing, in any way whatever, any other business what- 
ever within the scope of its charter, which amounted to "carrying 
on business" in Tennessee, or "attempting to do business" in Ten- 
nessee, to use the language of the statute, so that it was really not 
engaged in a single transaction, but in many, ail in défiance of the 
prohibitions of the statute. But this plea does nothing of the kind. 
On the contrary, it eonveniently and gratuitously présupposes that 
this particular transaction was a Tennessee contract, and that ail 
and any business that could be done by this company concerning 
lands in this state could only be done in violation of the statute, 
without pleading any other circumstance concerning the contract to 
make that fact plain. In other words, the plea assumes that a for- 
eign corporation which has not complied with the régulations of the 
statute cannot hâve a loan and mortgage transaction with a citizen 
of Tennessee> conveying lands in Tennessee, without the business be- 
ing done in that state. This is a mistaken assumption, and a plea 
based upon it cannot be a sufficient défense as showing the invalidity 
of a contract arising ont of a violation of the prohibitions of a stat- 
ute. This is made entirely plain by the décision of the suprême 
court of Tennessee in the case of Loan Co. v. Cannon, 96 Tenn. 599, 
36 g. W. 386. In that case, Cannon, a citizen of Memphis, had a loan 
f rom a building and loan association in the state of Minnesota, secured 
by a deed of trust upon lands in Shelby county, Tenn. He and his 
wife executed a joint note to the company, and, to use the language 
of the opinion, "this note was dated and made payable at Minneapo- 
lis," and provided for the payment of 5 per cent, premium and 5 
per cent, interest, and for 10 per cent, attorney's fee in default of 
payment of the note. One of the défenses set up there was that the 
Minnesota corporation had not complied with the statutes we now 
hâve under considération, and therefore the transaction was void, 
but that was suflSciently answered by the showing made that the loan 
was effected prior to the passage of the act of 1891, and was therefore 
not within its provisions. But another défense was made, that the 
transaction was usurious, in violation of another pénal act of Ten- 
nessee which makes void any note agreeing on its face to pay more 
than the lawful interest allowed; and in reply to that défense the 
suprême court of Tennessee says that although the note stipulâtes 
on its face to pay 5 per cent, interest and 5 per cent, premium, as it 
was dated and made payable at Minneapolis. and the interest and 
premium were payable at the ofiice of the company in Minneapolis, 
Minn., it was a Minnesota contract, and, being expressly authorized 
by the charter of the company and by the laws of that state, it was 
valid. In other words, being a Minnesota contract it was not ame- 
nable to the pénal laws of Tennessee. Precisely the same reasoning 
would hâve led the court to say that it was not amenable to the pénal 
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laws of Tennessee în regard to tlie prohibition laid upon foreign cor- 
porations from doing business in Tennessee, for tbe simple reason 
tliat the making of such a contract is not doing business in Tennes- 
see, but in Minnesota. The court did not find it necessary in that 
case to décide this, because there was another sufflcient answer to 
the défense set up under the later pénal statute of Tennessee, that 
it was made before the statute -was passed. Counsel do not cite 
and I hâve found no case in Tennessee directly deciding this point, 
but for my part I am unable to see any reason why that contract 
should hâve been exempt from the penalties of the usury laws of 
Tennessee, any more than it should be exempt from the penalties of 
the foreign corporation act of 1891. They are both pénal statutes, 
both based on public policy which the législature has declared for 
the protection of the citizens of Tennessee in their business dealings, 
and, so far as I can see, are, in respect of this question of invalidity, 
precisely the same in their nature and chai'acter; and, if the fact that 
the contract is to be performed in the state of the domicile of the 
foreign corporation relieves it from the penalties in the one case, I 
do not see why it should not relieve it in the other. It does not 
appear in the Case of Cannon where the "negotiations" for the loan 
were had, whether in Tennessee or in Minnesota ; but it is altogether 
inf érable that Cannon and his wife did not go to Minnesota to make 
the negotiations, but that it was done either through the agency of 
the United States mails, or through the agency of other représenta- 
tives of the roreign Insurance company in the state of Tennessee. 
The trustée in the mortgage was a citizen of Tennessee and of Shelby 
county, and, to one as familiar as the writer of this opinion is with 
the citizens of this county, it is not an unfair inference that he was 
likewise the agent through whom the loan was negotiated, and that 
that fact would appear by an inspection of the fuU record in the 
case, as it rests in the chancery court of Shelby county or the suprême 
court of Tennessee. We may take judicial notice of the fact that or- 
dinarily the business of the county ia done in that way, and, while 
ï would not extend the facts of the case beyond the récitals of the 
reporter, I think, from the nature and character of the transaction, we 
may at least suggest that there is nothing in the case to show that 
the negotiations preceding the loan in that transaction were very 
dissimiiar to those which are set up in this plea. 

In another case pending before me, involving thèse Jarvia-Oonklin 
Mortgage Trust Company mortgages, counsel for the company has 
cited an unreported case of Partridge & Wife v. The Jarvis-Conklin 
Mortgage Trust Company, arising in the chancery court of Tennessee, 
and going by appeal to the suprême court of Tennessee, from the rec- 
ord of which it appears that that company had made a loan to Par- 
tridge and wife, and taken a mortgage very similar, if not precisely 
like this. The trustée advertised the property for sale on default of 
payment, and Partridge and wife filed a bill to enjoin the sale upon 
the ground that the contract was usurious. By the agreed statement 
of facts it was admitted that 10 per cent, interest was charged, al- 
though the papers were written upon their face to bear only 6 per 
cent. ; but it was also agreed that, by the laws of the state of Mis- 
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souri then In force, it was lawful to charge 10 per cent. It was also 
agreed that the application for the loan was made to one W. A. Smith, 
the agent of the Jarvis-Oonklin Mortgage Trust Company at Memphis, 
Tenn., and that he forwarded the application to the home office, at 
Kansas City, Mo., where the loan was allowed by the company, acting 
through its proper offleers at Kansas Oity. It was further agreed that 
the notes, though signed in Memphis, were dated at Kansas City, Mo., 
and that the money was paid in Kansas City, Me, through the banks, 
upon a draft given by the agent at Memphis. XJpon this agreed state- 
ment of facts the chancellor dissolved the injunction, and upon an 
appeal to the suprême court the judgment was affirmed. There were 
no opinions prepared and flled, but it is understood that both courts 
based the judgment upon the fact that the contract was not made in 
Tennessee, but was made in Kansas City, Mo. It is said in the brief 
of counsel furnishing us with the abstract of this case that there are 
two other cases involving Jarvis-Conklin Mortgage Trust Company 
mortgages of similar import to the last-mentioned Partridge Case; 
the court holding that the contract was not complète until the company 
agreed to it in Kansas Oity, Mo., and that it was a Missouri contract. 
It is greatly to be regretted that we hâve not been favored with opin- 
ions by the suprême court of Tennessee in thèse cases, but, presumably, 
they base their judgment upon the case of Loan Co. v. Cannon, 9(> 
Tenn. 599, 36 S. W. 386. 

One of the latest and most extensive writers upon the law of corpora- 
tions in several chapters bas treated of the relation of foreign corpora- 
tions to other states in which they do business, with or without per; 
mission, express or implied; and he has gathered and classifled the 
most important and modem cases upon that subject, with a gênerai 
tendency in his text to support the most absolute powers of prohibi- 
tion on the part of the states as against foreign corporations. 6 
Thomp. Corp. §§ 7875-7984. But one cannot read the cases relating 
to the restrictive législation of the states without at once observing 
that the courts everywhere are doing ail that they can to confine this 
absolutism, which nowhere else exists under our laws, within the rea- 
sonable bounds of due regard for the ordinary principles of justice, 
at least. It may be that the absolute power of a state to prohibit 
foreign corporations from doing business within that state when they 
are not engaged in strictly interstate commerce will enable the légis- 
lature of a state to say that no contract made by a foreign corporation 
with a citizen of that state, or concerning land situated in that state, 
shall be valid, or that it shall not be valid except upon compliance 
with arbitrary conditions prescribed at the unrestrained will of the 
législature. But I am satisfled that the législation of the state of 
Tennessee which we are now considering has not gone to that extent, 
and yet we must go precisely to that limit in order to sustain this plea, 
for that is the very thing which it avers. For my part, I am not will- 
iug judicially to concède this, notwithstanding the broad language of 
much of the writing upon this subject, — that it is within the power 
of the législature of the state of Tennessee to annul a contract made 
by one of its citizens with a foreign corporation simply because the 
parties to the contract deal with each other across the state lines; 
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each remaining within Lis own domicile, and using the ordinary in- 
strumentalities of intercommunication for tlie purpose of reacliing 
their agreement; not upon any theory that this is doing business with 
a foreign corporation whieh may be excluded from any given state 
other than that of its domicile. The state may prohibit the for- 
eign corporation from becoming domesticated within its boundaries; 
it may prohibit it from residing there, in the sensé that it establishes ' 
its working agencies within that state, and it may use ail the applian- 
ces open to governmental power to exclude such agencies; it may 
close its courts to the foreign corporation, deny it ail protection of its 
laws, punish it with any instrumentality of governmental force availa- 
ble for punishing those who violate the prohibitions of the statutes; 
and it may do ail this under circumstances that, if the corporation 
were an ordinary citizen, might provoke retaliation by his government, 
or even provoke war, as against those barbarians upon whom the ordi- 
nary intercourse of civilization is sometimes imposed by war. But it 
does not follow from ail this that in the relations that exist between 
our states, as members of a Union, and under a common constitution, 
the States can make absolutely null and void ail contracts that are 
made between a corporation of one state and a citizen of another state, 
so that the courts sitting within the boundaries of the latter shall be 
under a prohibition to enforce the contract. If the courts of the state 
are required to do this, and to an estent that the constitution of the 
United States would not permit the obligation of the contract to be 
interfered with if the stockholders had been acting jointly in their 
individual capacity, or as partners of each other, in the exercise of that 
freedom of citizens of the states to contract and trade with each other 
which it is the object of our constitution to secure, there is yet no 
authoritative décision going that far in its adjudication, whatever lan- 
guage may be used in writing about it. Suppose a corporation of the 
state of Missouri opens communication by mail with a citizen of Ten- 
nessee to do precisely that which was done in this case, and it shoul'd 
resuit in precisely the contracts that were made. Would not the post- 
master gênerai, the postmaster at Kansas Oity, the postmaster at 
Memphis, and ail the letter carriers active in the opération, be human 
agencies of the foreign corporation for doing the business in the state 
of Tennessee? Would they not be as much the agents of the foreign 
corporation, in offering or accepting the loan, and in conducting the 
particular negotiations, as any other duly-accredited agents would be 
who are temporarily sent into the state of Tennessee, or réside there, 
for the purpose of making thèse negotiations, and would not the for- 
eign corporation, through thèse epistolary agencies, be doing business 
in Tennessee as much in the one case as it would in the other? Or 
suppose the citizen of Tennessee goes to Missouri, and there exécutes 
and delivers the bond and mortgage, or, first executing them in Ten- 
nessee, he takes them to Missouri for delivery. Would not this be 
also doing business in Tennessee? Now, under any or ail of thèse cir- 
cumstances, could the législature of Tennessee say that this contract 
should be null and void? It has the same control over foreign cor- 
porations, to prohibit the doing of business in the state, in the one case 
as in the other, if we are to accept the absolutism of this doctrine to 
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its ntmost limits, and it is just this power that is invoked in aid of this 
plea, with the practical result, if allowed, tliat a citizen of Tennessee 
would be permitted to take from citizens of Missouri, acting in a cor- 
porate capacity in that state, a large sum of money, appropriate it to 
his own use, and refuse to repay it according to the terms and ténor 
of his own contract, which is neither hurtful in itself, nor in any sensé 
immoral or wrongful in its uses or purposes. Sucli a right of annul- 
ment must rest solely and entirely upon the most arbitrary exercise 
of unrestrained governmental power, which exists in no constitutional 
country, unless it may be as against corporate entities. 

Certainly the courts wUl not aid either party to such a contract in 
escaping its obligations upon any doubtful construction of the légis- 
lation, and not until the législature of Tennessee has said in plain 
and unequivocal terms that a bond dated at Kansas City, Mo., with the 
contract of loan to be performed there, or the security only incident to 
Jhat contract upon lands in Tennessee, is to be held null and void be- 
cause the foreign corporation has not previously flled its charter with 
the secretary of state, and caused an abstract thereof to be recorded 
in the county where the land lies; or not until the suprême court 
of the state has, by an unequivocal déclaration, announced that such a 
contract is within the equivocal prohibitions of the statute, will the 
courts of the United States import such prohibitions into the statute 
by any implication or doubtful or elastic words. It is quite true that 
that which is prohibited cannot be enforced, and that contracts made 
in contravention of lawful and constitutional législation may be in- 
valid, if the législature says so, either expressly or by necessary im- 
plication ; and it is the duty of ail courts, state and fédéral, to give 
effect to this principle, but not until the effect of the prohibition is be- 
yond ail controversy and doubt. What we hold hère is that where a 
iforeign corporation, which has not complied with prohibitory and 
pénal statutory régulations about flling its charters and abstracts in 
the state of Tennessee through any agency whatever, makes an agree- 
ment with a citizen of that state to lend him money, which the citizen 
of Tennessee agrées to repay to the foreign corporation at its own domi- 
cile, and, to secure that payment, gives a mortgage upon lands situated 
in the state of Tennessee, there is no "carrying on of its business," or 
"acquiring or owning property," or "doing" or "attempting to do any 
business," within the state of Tennessee, according to the ténor and 
effect of this statute. That is doing business in Missouri with a cit- 
izen of Tennessee, or it is the "doing of business" in the state of Mis- 
souri by a citizen of Tennessee with a corporation created by the laws 
of Missouri, and not amenable because of this transaction to the author- 
ity of the state of Tennessee, or at least the législature of the latter 
state has not attempted by this act to annul such a contract as that. 
The cases cited from the suprême court of Tennessee by counsel do not 
sustain the position that such a transaction is doing business within 
the state, within the purview of any of thèse statutes. The suprême 
court of Tennessee considered them in the case of State v. Phœnix 
Ins. Oo., 92 Tenu. 420, 21 S. W. 893, deciding that foreign flre insur- 
ance companies which had already complied with other laws of Ten- 
nessee especially prescribing régulations for the government of dômes- 
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tic and foreign insurance companies establisMng theiûselTes iû Ten- 
nessee were nevertheless required, under thèse gênerai acte gorerning 
ail corporations, to comply with tlieir régulations about flling their 
charters and abstracts of them in the several counties of the state 
where they did business, and that they were liable to the privilège 
taxes and officiai fées imposed upon companies complying with thèse 
gênerai acts. The opinion claims for the législative power the utmost 
absolutism over foreign corporations, but the facts of the case show 
that those companies were confessedly doing an established business 
in Tennessee in the same manner that domestic insurance companies 
do their business within the state. In reaching this conclusion the 
court overruled a contrary opinion of one of the circuit judges, who is 
now one of the justices of the suprême court; and the then chief justice 
of the suprême court, who is now one of the United States circuit 
judges for this circuit, dissented; showing that judicial opinion was 
not unanimous in respect of this construction of the statutes. The 
case of Lumber Ck). v. Thomas, 92 Tenu. 587, 22 S. W. 743, always re- 
lied upon in favor of the invalidity of thèse oontracts, was one where 
there was a contract for the building of a house in the city of Memphis, 
Tenu. ; and, the contracter having abandoned it, the owners undertook 
to complète the house themsehes. A foreign insurance company, 
using the language of the court, "fumished lumber and material in the 
construction of the house for a price amounting to $1,249." It does 
not appear f rom the report of the case how this building material was 
furnished by the foreign insurance company, nor whether it might hâve 
been interstate commerce, such as two of the justices thought the ma- 
chinery furnished in Manufacturing Co. v. Perguson, 113 U. S. 727, 5 
Sup. et. 739, was, nor whether it was an isolated transaction, as the 
other justices decided it to be in that case. Indeed, the whole report 
is very bare of any information about the nature and character of that 
transaction ; but f rom the f act that the défense of interstate commerce 
was not dealt with by the court, and from the fact that it does appear 
by the report that tiie lumber company had subsequently complied 
with the statutes by registering its charter and abstracts as required 
by the act of 1891, seemingly a short time after the building materials 
were furnished, it must be inferred that it was a foreign corporation 
engaged in the domestic commerce of dealing in lumber in Tennessee. 
The act of 1891 went into effect on the 26th of March, and the lumber 
company registered its charter and abstracts on the 5th of July, 1891 ; 
and, although the dates do not otherwise appear, it must hâve been 
that this contract for furnishing the materials was made between 
those dates, and it therefore is to be taken, in considering the effect 
of that opinion, to hâve been the fact that the foreign corporation was 
engaged in domestic commerce and doing an established business in 
Tennessee as other lumber dealers do such business, — wholly within 
the state. This was the view taken of the effect of that décision in the 
case of Lauter v. Trust Co., supra, by the circuit court of appeals for the 
Sixth circuit, and in the case of Éailroad Co. v. Evans, 14 C. C. A. 116, 
66 Fed. 809, 816, by the same court. It was held in the last case that 
the statuts was not broad enough to impose a forfeiture of property 
already acquired by a foreign corporation through a prohibition of 
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the Baie ot that property, or an annulment of a contract to sell it wîth- 
out having flrat complied with the registration régulations of the act. 
The case does net deny to the législature of Tennessee the power to do 
Buch a tblng aa that, but simply décides that it has net been done. It 
takes occasion to call attention to the broad language of the Suprême 
court of Tennessee in the case of Lumber Go. v. Thomas, and refuses 
to be governed by the implications of argument based upon such a 
broad déclaration of an agreed principle, and to comprehend within 
the authority of the case such a forfeiture as was insisted upon in that 
case, very much as we décline hère to apply the agreed principle to the 
annulment of a contract to be performed outside of the state of Ten- 
nessee. If ail should agrée that it is within the power of the législa- 
ture, by reason of its control over foreign corporations, to impose for- 
feitures such as that which was insisted upon in the case of Railroad 
Go. V. Evans, or to déclare the annulment of a contract like that we 
hâve in this case, it is sufficient to say that until the statute has, in ex- 
plicit and express language, declared such forfaitures and annulments, 
the courts will not do this upon any implications of loose and indeflnite 
language and phraseology like that of "carrying on" or "doing busi- 
ness within the state." And if it be conceded, as we do concède, that 
it is the duty of the fédéral courts to foUow the construction of the 
state statutes by the courts of the state, and that such results as we 
hâve just mentioned may be reached by implication from the words 
of the statute, without express language, yet, until the suprême court 
of the state has definitely declared that it is a proper construction of 
the statute to include such forfeitures and annulments, the fédéral 
courts cannot be bound to déclare them upon any implication based 
on the language used in judicial opinions. It was conceded in Bank 
V. Matthews, 98 U. S. 621, that such prohibitions may be raised by im- 
plication, without express language in the statute, where it was clearly 
the intention of the législature to include them ; but at the same time 
it is said that if the statute be silent upon such a subject, as it would 
be easy for the législature to déclare in express terms such a resuit, it 
is hardly to be believed that they hâve that intention, or hâve left 
the question to be settled by the uncertain resuit of litigation and judi- 
cial opinion, and, further, that a court of equity is always reluctant, 
in the last degree, to make a decree which will effect a forfeiture, in 
the absence of the most imperative command of the législative wlU. 
Therefore we cannot be asked, because of the emphatic language used 
in this opinion of Lumber Co. v. Thomas, to go beyond the adjudica- 
tion, and déclare forfeitures and annul contracts which are not dis- 
tinctly within the adjudication itself. The suprême court of Tennes- 
see does not say in this case that it was the intention of the législature 
to déclare null and void contracts made with a foreign corporation, to 
be performed within the limits of its own domicile, because they were 
made by citizens of Tennessee without its charter and abstracts hav- 
ing been registered as required by the act. Neither has it made such 
a déclaration in the case of Insurance Co. v. Kennedy, 96 Tenu. 711, 
36 S. W. 709, so much relied upon in argument. The insurance Com- 
pany in that case had been doing business in Tennessee by establishing 
agencies, just as domestic insurance companies do business in that 
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state, and had a contraot with its agents at Memphîs that they were 
personally to be responsible for uncollected premiums. After the 
passage of the act of 1891 it declined to comply with that statute, but 
for a while its business went on, notwithstanding the act, until the 
agents were indebted to their company for uncollected premiums, and 
upon settlement gave their notes for the amount. Being sued on the 
notes, they set up the illegality of the transactions out of which the 
premiums arose, and the défense was allowed to be available. But 
hère, aiïain, it appears beyond any controversy that the company was 
doing business in Tennessee as domestic corporations do their insur- 
ance business, and there is no'thing in the case to show that the su- 
prême court would hâve annulled any such contracts as we hâve in 
this case, or would hâve declared that the statute comprehended such 
contracts. And even in that case the court is moved to say that, if 
the agents had actually got the money, they would be required to pay 
it to the company, and would be estopped to set up the invalidity of 
the contracts, so as to keep the money (citing the case of State v. O'Bri- 
en, 94 Tenu. 79, 28 S. W. 311, as authority for that position); showing, 
aa we hâve before remarked, that the courts everywhere struggle 
agalnst the bald injustice of allowing a citizen of the state to appro- 
priate the money of a foreign corporation to his own use through a 
reliance upon such a prohibition as we hâve in this case. 

We hâve examined ail the other cases cited by counsel, and those 
cited in those cases, that hâve considered this statute, in the suprême 
court of Tennessee, — cases like that of Haworth v. Montgomery, 91 
Tenu. 16, 18 S. W. 399, where Mr. Circuit Judge Lurton, then chief 
justice of the suprême court of Tennessee, said : 

"Where a statute has for its manifest purpose the promotion of some object 
of public policy, and prohibits the carrying on of a profession, occupation, 
trade, or business, except in compliance with the statute, a contract made in 
violation of the statute cannot be enforced." 

Not one of them establishes any principle that can control our judg- 
ment hère in favor of the contention of the défendants. It may be 
said, upon the authority of thèse Tennessee cases, that that state has 
placed itself in a group with those which inexorably hold that, if a 
foreign corporation does business within the state contrary to the 
prohibitions of its statu tes, it will not be allowed to enforce its con- 
tracta in the courts of the state (6 Thomp. Corp. § 7950), and that this 
exclusion applies without regard to any distinction between that which 
is malum in se and that which is merelv malum prohibitum. Ohio 
Life Ins. & T. Co. v. Merchants' Ins. & t'. Ce, 11 Humph. 1, 11, and 
Œbbs V. Gas Co., 130 U. S. 396, éll, 9 Sup. Ct. 553, where Mr. Justice 
Totten, of the suprême court of Tennessee, and Chief Justice Fuller, of 
the suprême court of the United States, use almost identical words 
in considering this distinction. 6 Thomp. Corp. §§ 7955, 7958. Nor 
do the courts of Tennessee draw any distinction in respect of this 
between statutes that impose a penalty and those which do not, but 
take the broad position that, in addition to the penalties imposed 
by the statute, the courts wiil not enforce a contract made contrary 
to its prohibitions, and will not be satisfied with merely enforcing the 
penalties. 6 Thomp. Corp. § 7958; Perkins v. Watson, 2 Baxt, 173. 
88 F.— 27 
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And yet the case last dted is another illtistration of tlie fact that 
the courts will not extend thèse pénal statutes beyond their clear 
and explicit commands, whether expressed or implied, and will not 
give what Mr. Justice Gray bas called "ubiquitous effect to a pénal 
law." Wisconsin v. Pélican Ins. Co., 127 U. S. 265, 290, 8 Sup. Ot. 
1370. In this last case the state of Wisconsin had recovered a large 
judgment against a foreign Insurance compauy for doing business in 
the state contrary to the régulations of the statute accumulating 
penalties similar to those imposed by this Tennessee act; and the 
judgment being sued on in the courts of the United States, namely, 
by original suit in the suprême court itself, the suit was dismissed 
becauee to giye a judgment for the penalties would be to give extra- 
territorial effect to the pénal laws of Wisconsin. So we say hère 
that to enforce the penalty of invalidity demonstrated by the statute 
on the construction giyen to it by the défendants, as to a contract 
made by a citizen of Tennessee with a foreign corporation to be 
performed in the state of the foreign company, would be to extend 
the pénal laws of Tennessee to contracts made in the state of Mis- 
souri, which surely cannot be doue. That Missouri was the situs 
of the contract, in relation to such pénal statutes, we hâve already 
shown by citations from the suprême court of Tennessee; and that 
doctrine is supported by the décisions of other states as well, though 
it seems that there are décisions to the contrary, at least in the ap- 
plication of the principle to policies of Insurance. 6 Thomp. Corp. §§ 
7968, 7970; Ooghlan v. Railroad Co., 142 U. S. 101, 12 Sup. Qt. 150; 
Hall V. Cordell, 142 U. S. 116, 12 Sup. Ct. 154; Society v. Cléments, 
140 U. S. 326, 11 Sup. et, 822; Supervisors v. Galbraith, 99 U. S. 214, 
218; Cook v. Moffat, 5 How. 295, 307, 314, 315; Pritchard v. Norton, 
106 U. S. 124, 1 Sup. Ot. 102; Story, Confl. Laws, § 287. 

Whatever confiict of authority there may be on this subject, or 
whatever confusion in judicial décision, as shown by the cases, 
it cannot stand in the way of reaching correct conclusions, if atten- 
tion be paid to the discriminating judgment of Mr. Justice Matthews 
in the case of Pritchard v. Norton, 106 U. S. 124, 1 Sup. Ct. 102, which 
has made everywhere quite easy the solution of the difiQculties sur- 
rounding this subject, and has been frequently reaffirmed by the 
suprême court of the United States. Coghlan v. Eailroad Co., 142 
U. S. 101, 12 Sup. Ct. 150. The governing principle is that in every 
case the validity of the contract is to be determined by that law 
which, either expressly or presumptively, the parties themselves hâve 
incorporated into the contract, as constituting its obligation. There 
is no hard and fast rule by which the question is to be determined, 
but the intention of the parties is to be reached, as in other cases, 
according to the facts and circumstances as they appear in that 
particular transaction, and they are to be held to hâve contracted in 
view of the law of that place which they themselves hâve selected 
as the law of their contract. according to its nature ; and, wherever 
there are peculiar characteristics, thèse are to be considered along 
with the rest. Hère we hâve the case of a state prohibition, passed 
en the 26th of March, 1891, imposing onerous and burdensome condi- 
tions Tipon a company which the plea says prier to that time had 
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been engagea in "doing business in the state of Tennessee," — whetber 
ot the précise character of the transaction we hâve now under con- 
sidération or not doea not appear by any averments in the plea, but 
it may be assumed that the company was engaged in lending money 
upon mortgages of real estate according to such terms and conditions 
as the parties migùt agrée upon. Now, let us suppose that a citizen 
of Tennessee on the Ist of August, 1891, aware of this statute, and 
the managers of this loan and mortgage company, also aware of it, 
hâve in contemplation, on the one hand, that the citizen of Tennes- 
see wishes to borrow of the foreign corporation a large sum of money, 
to be secured by a mortgage upon liis real property in Tennessee, 
and, on the other hand, that the foreign corporation is willing to lend 
it if the parties can effectuate the transaction without the violation 
of this statute, and without incurring its penalties. Is it possible 
for them to do so? If so, how may they effect such a contract? 
To do the business in Tennessee by agreeing that it should be per- 
formed in that state would be to make it invalid, let us say; while to 
make it in Missouri, to be performed in Missouri, would make it valid, 
let us say. Is it not reasonable to suppose that both parties, being 
honest, and intending honestly to deal with each other, would em- 
body into the contract the laws of Missouri, and make it a valid trans- 
action, as between them, according to those laws, and they were not, 
presumptively, on the other hand, intending to make it a Tennessee 
contract, to be avoided and made invalid by a resort to the prohibi- 
tions of the statutes of that state, — in the absence of deiinite proof 
to the contrary, that they resorted to the state and the law which 
would give full effect to their contract on both sides? If we then 
flnd them making the contract on its face appear to be a Missouri 
contract, and by its own stipulations providing for a performance 
in the state of Missouri, is it not conclusive that they were contract- 
ing with a view of the laws of the state of Missouri, and not with 
a View of the laws of the state of Tennessee? And is it not a mère 
sticking in the bark of the circumstances of such a transaction to 
say that because thèse parties stood each withîn the limits of his own 
state, and carried on their intercommunications about this contract 
through any convenient agency that might exist for that purpose, 
it is a Tennessee contract? Should it be so held merely because one 
party to the contract resided in Tennessee, and because the agencies 
used in and about the preliminary negotiations were found operat- 
ing within the boundaries of the state, and because the money was 
delivered to him there, if indeed it was in this case? In the case 
of Pritchard v. Norton, supra, one of the obligors of the bond lived 
in the state of New York, and the other in the state of Delaware. 
The bond was executed, signed, and delivered in the state of New 
York, and possibly through agents of the obligée in that state, just 
as completely as this transaction can be said, by reason of the par- 
ticular circumstances mentioned in this plea, to hâve been executed 
in Tennessee. By the statute of New York the obligation was null 
and void for want of considération to support it, and yet it was heiU 
that inasmuch as, from the nature and character of the obligation, 
it was to be fulfilled in Louisiana, although not so expressed in the 
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body of the instrument, as it is in this case, tliat tke contract waa 
to be governed by the law of Louisiana, that being the lex loci solu- 
tionis; because, presumably, that was the law that was in the con- 
templation of the parties at the time of the maldng of the contract. 
On the authority of that case, and the case of liverpool & G. W. 
Steam Go. v. Phénix Ins. Co., 129 U. S. 397, 458, 9 Sup. Ot. 469, it was 
held in Coghlan r. Railroad Co., supra, where the bonds were payable 
at a future day, both principal and interest, in London, that, in the 
absence of attendant circumstances to show to the contrary, the 
parties were contracting with référence to the law of England; the 
court saying that the law of the place where the contract is signed, or 
even delivered, can never be the governing law, when the transaction 
is entered into with an express view to the law of another country, 
and that, presumptively, if the contrary does not distinctly appear, 
they hâve in contemplation that country within which the contract is 
to be entirely performed. Hère the contract was to be entirely per- 
formed, as to the pajTnent of principal and interest, within the state 
of Missouri; and therefore, so far, at least, as the agreement of loan 
and repayment is concerned, it was whoUy a Missouri contract. Does 
it make any différence that the incidental security of the mortgage 
was upon lands within the dominion of Tennessee? Surely not, for 
it is held everywhere that the mortgage or other security goes with 
the contract, as a mère incident to it; and as stated by our circuit 
court of appeals in the Lauter Case, supra, the mortgage to secure 
this note was a mère security, and followed the debt. 

It must be admitted that everywhere the law is that the control 
of a state over land situated within its boundaries is quite absolute, 
and it may déclare its own public policy and its own rules and régu- 
lations governing ail dealings and ail rights of property therein, and 
surely this statute does say that ail foreign corporations not comply- 
ing with its terms shall not own or acquire any property within the 
state ; but this does not necessarily imply that the state of Tennessee 
has chosen to exercise the dominion it mav hâve over lands in Ten- 
nessee to the extent of declaring that there shall never be any mort- 
gages made to secure obligations to be performed in the other states 
of the Union unless the foreign corporation shall come hère and 
register its charters and abstracts. Possibly the state has the 
power to do this, but it is sufflcient to say that it has not done so 
in express words, there is no décision of the state of Tennessee that 
has construed the statute as doing that thing, and there is nothing 
in the facts and circumstances of this case to induce any court to 
make that ruling as one of original instance. It is outside of any 
manifest purpose, as expressed in the législation of the state, to so 
invalidate securities given for the contracts of citizens of the state 
to be performed in other states; and it is not to be presumed, in 
the absence of express words or necessary implication, that the state 
would désire any policy that would prohibit its citizens f rom borrow- 
ing money in other states upon liens on property situated hère. The 
purposes and policies of the statute are fuUy met by denying to this 
and other foreign corporations the privilège of coming into Tennes- 
see, by bringing their capital hère and making contracts that are to 
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be performed within thls state on both. sides, and doing business in 
th.e same way and to the same full extent that our own domestic cor- 
porations might do in tliat line of business ; but if a citizen of Ten- 
nessee should choose to go to the state of Missouri, tlie state of New 
York, or elsewliere, and there make a contract to be performed in 
other places than the state of Tennessee, there is no public policy 
obviously in thèse statutes against such a transaction as that. There 
is nothing wrongful of itself, arising ont of the nature and character 
of the transaction, and therefore the case falls within the principle 
recognized by the suprême court of the United States in Gibbs t. Gas 
Co., 130 V. S. 408, 9 Sup. Ct. 553, where the chief justice says that 
the prohibitions of public law and public policy should not be arbi- 
trarily extended so as to interfère with the freedom of contract; cit- 
ing Eegistering Co. v. Sampson, L. E. 19 Eq. 462, where the master 
of the rolls says : 

"If there is one thlng whieh, more than another, public polley requires, It 
is that men of full âge and compétent understanding shall hâve the ntmost 
power of contracting, and tlieîr contracts, when entered into freely and volun- 
tarily, shall be held sacred and shall be enforced by courts of justice, and 
that this Is a paramount public policy, and that you are not lightJy to interfère 
with this freedom of contract" 

It is not to be supposed that if, in Pritchard v. Norton, supra, the 
New York citizen had given a mortgage upon land situated in New 
York to secure the contract which was to be performed in Louisi- 
ana, there would hâve been any différent décision, in the absence of 
the most positive prohibition against the giving of such a security, 
or that it would hâve been held that the mortgage was anything 
more than a mère incident to the contract itself, which would be 
always valid where the contract was valid, so far as relates to any 
mère inflrmity like this. It may be that, in a certain common and 
superiicial sensé, a corporation of the state of Missouri, undertak- 
ing to lend money to a citizen residing in Tennessee, secured by a 
mortgage upon lands in Tennessee, is doing business in that state, 
particularly where the citizen of Tennessee remains physically with- 
in the boundaries of that state, and the preliminary negotiations are 
carried on with him there through the agencies of epistolary corre- 
spondence by the mails, or verbal negotiations with a différent class 
of agents ; but in a technical and légal sensé the "business" done is 
the ultimate making of the contract which is the resuit of the pre- 
liminary negotiations. If that is to be performed in Tennessee, it 
is ordinarily a Tennessee contract, and the business is done in Ten- 
nessee; but, if it is to be performed in anv other state, the contract 
belongs ordinarily to that state, and it is "business done" there, and 
it is that law, ordinarily and presumably, that the parties intended 
should govern the contract in ail its incidents, and by which its 
validity or invalidity is to be determined, unless the contrary mani- 
festly appears from the attendant circumstances. 

We had occasion in this court to consider the meaning of the phrase 
"doing business in a state" in the case of Hazeltine v. Insurance 
Co., 55 Fed. 743, where many cases dealing with the phrase are gath- 
ered and commented upon, both American and English. It was 
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there held that a Tennessee corporation insuring property in the 
State of Maine by a correspondence through the mails was net doing 
business in that state, within the purview of the statutes of Maine 
regulating the service of process upon foreign insurance companies, 
and the suggestion is there made that the remedy against the am- 
biguity of this phrase eau be better met by législation which shall 
within itself more explicitly deûne the conditions upon -which the 
companies may act; and it will be found by an examination of the 
législation cited in Thomp. Corp., supra, that many of the states, in 
drafting thèse restrictive acts, hâve with commendable distinctness 
declared the particular conduct on the part of the companies which 
is prohibited, so that we can tell precisely what they mean by "doing 
business within the state." It seems to be the resuit of the English 
cases cited in that case that there must be a managing, controlling, 
or governmental élément in the business done by the corporation in 
England, — a sort of branch of the foreign company established there, 
— and that the foreign corporation, in a sensé, must be domiciled in 
England, very much as if it had been chartered there. And one can- 
not read the act of the Tennessee législature of March 21, 1877 (chap- 
ter 31), and of March 17, 1891 (chapter 95), and of March 26, 1891 
(chapter 122), without coming to the conclusion that this was the 
dominant idea in the mind of that législature at the time of the 
passage of thèse acts, namely, that thèse foreign corporations should 
be domesticated in the state of Tennessee and become, pro hac, Ten- 
nessee corporations, suable in the courts of the state, responsible to 
the citizens of the state just as its domestic corporations were, and 
that it is that kind of "doing business" within the state which was 
contemplated by the statute, — very much as the phrase is deflned by 
the English cases above referred to. In one of thèse English cases 
it was held that a foreign corporation could continuously run a rail- 
road upon the soil of England, with ail the appurtenances of agents 
and the like, and still not be "doing business," within the meaning 
of this phrase. The phrase was also somewhat considered in thîe 
case of Henning v. Insurance Co., 28 Fed. 440, where the property in- 
su red was situât ed in Minnesota, and the business was done by the 
mail, and through a broker residing in Illinois. From the cases re- 
ferred to, it will be seen that the phrase "doing business" is to be 
interpreted with regard to something more than the mère linguistic 
signification of the words used to the ordinary ear, and that it has 
acquired in légal terminology a much narrower meaning than that 
which is given to it in the argument in favor of this plea. The resuit 
of this considération is that the contract involved in this case is not 
aflected by this législation, and that it is not invalid or nonenforce- 
able in the courts of Tennessee, as has been supposed in favor of the 
défense set up by the plea. 

The second branch of the plea, however, also requires some considér- 
ation at our hands. The défense made is that the suit prematurely 
brought, even if the contract be valid, but this défense proceeds upon 
the theory that the contract originally was invalid, but has been given 
vitality by the curative act of May 10, 1895, c. 119. It is to be observed 
hère that the prohibitive act of 1891 took effect on the 26th of March, 
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1891. This contract was made on the Ist of August, 1891, and that 
curative act (so called in the argument) took efféct on the lOth of May, 
1895. It appears by this plea that, more than three years before the 
curative act was passed, this company had complied with the act of 
1891, and on the 30th of March, 1892, had flled a copy of its charter 
with the secretary of state, and on the 16th of May, 1892, had filed an 
abstract in the register's office of Haywood county, where this land 
lies. The argument in favor of the plea assumes that on the Ist of 
August, 1891, when this contract was made, it was inralid, because 
of the previous noncompliance with the régulations of the statute of 
the March precediug, and that the subséquent compliance with the 
statute in May, 1892, had no force and effect whatever to validate this 
contract,— accomplished nothing in its behalf, — and that it lay dor- 
mant until the passage of the act of 1895. Conceding that the transac- 
tion was within the prohibition of 1891, and this resuit does not follow 
necessarily. The groundwork of the argument is that the contract 
was absolutely null and void. It may be doubtful if the Tennessee 
cases hâve taken this position. They décide that prohibited contracte 
cannot be enforced in the courts of Tennessee, which is not the same 
thing, but far less than being null and void. But, in every case where 
this has been said, it bas been said with référence to a still subsisting 
infirmity, and the cases, as far as I hâve seen them, hâve had no réf- 
érence to a condition where that infirmity may be said to hâve beeu 
removed by any subséquent compliance of the parties with the régula- 
tions of the prohibitory act; and, so far as we are advised, it does not 
appear that the suprême court of Tennessee has considered that ques- 
tion in relation to this class of statutes. It will be observed in read- 
ing the text of Mr. Thompson on Corporations, at the sections already 
cited, that he notes that the décisions in the several states are of irrec- 
oncilable contradiction as to whether the contracts are void, only 
voidable, or only nonenforceable, as well as in other respects relating 
to their légal effect. It is stated that the suprême court of Indiana at 
flrst treated the contract as void at the élection of the citizen of the 
state, and that he might even sue to recover the money back, but that 
the demoralization produced by this sanction of répudiation and spo- 
liation induced that court, upon a reconsideration, to take the position 
— much commended by the author — ^that a failure to comply with the 
régulations of the statute does not make the contract absolutely void, 
but only opérâtes to suspend the remedy until such time as the for- 
eign Insurance company shall comply with the statute; that until such 
compliance should take place any suit brought to enforce the contract 
would be only prematurely brought, and a plea setting up the dé- 
fense should be, not a plea in bar because of the invalidity of the con- 
tract, but only a plea in abatement to dismiss that particular suit. As 
a resuit of this position, the compliance of the company with the régu- 
lations of the statute subsequently to the making of a contract would, 
ipso facto, vitalize that contract, and theretore it could be enforceable 
between the parties. 6 Thomp. Corp. §§ 7950, 7956; citing Insurance 
Co. V. Thomas, 46 Ind, 44, and Machine Co. v. Caldwell, 54 Ind. 270, 
281. If this be the correct rule of judgment, when this company, in 
May, 1892, complied with the régulations of the statute, this contract 
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was at once, by that compliance, made good, and thereafter stood as 
if there had never been any infirmity in it. 

It is to be observed that our act of 1891 does not impose any time, 
or limitation of time, within whiich the compliance of tlie foreign In- 
surance Company sliall take place; there not being even an intimation 
in the act of such a limitation. Wherefore it would seem, from ordi- 
nary analogies, that by législative pennission the companies might at 
any time when they chose to do so comply with the terms of the act. 
It is then a whoUy gratuitous assumption to maintain that the eon- 
tracts made prior to that time, and in violation of the act, remain in 
the same state of infirmity in which they were when no such compli- 
ance had taken place. There is nothing in the nature and character 
of the prohibition — it not being immoral or vicious in itself — to sup- 
port such a claim of invalidity. Whatever invalidity and infirmity 
there was arose soldy and entirely ont of the fact that the législature 
had prohibited the making of the contract, and out of the sentiment 
that that which the législature chooses to prohibit is just as much 
unlawful as if it were within itself vicious and immoral. Concède this; 
yet, if we flnd that the prohibition itself is only provisional, and not 
absolute; that the infirmity only arises under prescribed conditions, 
which may be removed, and that by the very terms of the act itself 
the conditions are such that they are within the control of the foreign 
corporation itself; that it may, by doing or not doing a particular 
thing, create the conditions or remove them, — it necessarily follows, it 
would seem, that the act of the party itself is all-sufficient to give that 
validity or invalidity to the contract which dépends alone upon com- 
pliance or noncompliance with the conditions, according to its choice. 
Where the conduct ia not within itself vicious and immoral, or con- 
demned by a public policy existing entirely outside of any mère lég- 
islative expression of it, there would seem to be no very sound reason 
for holding to the sentimental idea that, once a contract is prohibited, 
it remains always prohibited, until the législature may choose, by sub- 
séquent enactment, to remove the prohibition. The législature might 
undoubtedly in the beginning hâve imposed such absolute prohibition, 
but it did not. It imposed only cpnditional prohibitions, and those 
conditions were left within the control of the parties to the contract, 
or one of them. Therefore it seems to us to be correct in principle to 
hold that subséquent compliance with the conditions of the statute 
would remove any objection that might ever hâve been made to the 
making of the contract, in such a case as that. It is no objection to 
this reasoning to say that this is giving rétroactive effect to the act of 
compliance, because there is no reason why it should not be rétro- 
active; and, in the very nature of the subject-matter of the législation, 
such rétroactive effect is possible, and will be presumed, in favor of the 
paramount public policy of freedom of contract, to hâve been within 
the contemplation of the législature, and within its grant of a power 
to remove by compliance the obstructive conditions. Therefore we 
think that the compliance in May. 1892, was in itself an act which re- 
moved whatever infirmity there was in this contract, and that there- 
after it might be enforced by the courts without regard to the act 
of 1895, subsequently passed. The infirmity theretofore existing was 
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that thé courts of Tennessee, state and fédéral, would not enforce a 
oontract made in disobedience of the statute; but whenever that dis- 
obedience was removed, and the parties complied with the conditions, 
there was no longer any substantial reason why the courts should not 
enforce it. Any reason that might be assigned for not enforcing it 
would be neither within the mischiefs to be remedied by the statute, 
nor within the enforcement of any public policy declared by it, but 
purely and entirely sentimental; the sentiment being that the con- 
tract, having been originally made in disrespect of the statute, should 
be forever disfavored by the courts, and repelled from their precincts, 
until the législature had granted a statutory pardon. We think it will 
be found tliat courts do not proceed upon any such theory, unless the 
infirmity inheres in the vicious and immoral or criminal nature of the 
act itself. The act of 1891 carried its own curative remédies. In 
Haworth v. Montgomery, 91 Tenu. 16, 18 S. W. 399, the statute re- 
^juired that satisfactory proofs that the applicant possessed the neces- 
sary qualifications to practice medicine should be made within six 
months after the passage of the act, and this was a positive limitation 
of the time within which the thing required should be done, — a con- 
dition wholly wanting, as before remarked, in this act of 1891 in 
relation to foreign corporations; and this is a distinction that must 
not be overlooked in the cases treating of this subject. 

It has been held, and it is an obviously correct principle, that it is 
within the power of the législature, where such contracts as this are 
made void, to make them valid by rétroactive opération of législative 
authority, inasmuch as they do not impair the obligation of a con- 
traet, nor devest the parties of any of their rights of property, 
so that neither constitutional inhibitions against rétroactive laws, 
nor the gênerai public policy against them, shall prevent the opéra- 
tion of such bénéficiai rétrospective laws; and it is also obvious 
that to bring them within this principle requires quite the same rea- 
soning that we hâve already indulged in favor of this contract be- 
cause of the subséquent compliance with the statute that took place 
in May, 1895. The implied vitality arising, under the original act 
of 1891, whenever a foreign corporation should comply with the 
statute subsequently to the making of a contract which was prohib- 
ited before it had complied therewith, rests upon precisely the same 
ground with the more direct and express grant of vitality contained 
in a rétroactive law subsequently enacted for the purpose. G 
Thomp. Corp. § 7963, citing Mortgage Co. v. Gross, 93 Hl. 483, 494. 
Somewhat upon the same principle, that such statutory and constitu- 
tional prohibitions will not be extended beyond the reasonable in- 
tendment of the législature in the enforcement of its policy, it was 
held in Fritts v. Palmer, 132 U. S. 282, 10 Sup. Ct. 93, that the title 
to real estate acquired in the teeth of a prohibition like this, not- 
withstanding the more absolute dominion of the state over the lands 
lying within its own territory, and notwithstanding that the corpo- 
ration violated the statute, might be transmitted by the corporation, 
and be available in an action of ejectment. Other cases to a like 
effect will be found cited in 6 Thomp. Corp. § 7964; and from thèse 
cases it will be seen that ail courts everywhere do everything they 
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can to préserve to the parties the benefits of their contracts, and th.eir 
riglit to enforce them, in ail cases wh.ere there is not inhérent in 
the contract itself some hurtful vice or immorality or the like. 
Where the thing itself is harmless the législature is not presumed 
to do anything more than to protect the public against the mis- 
chief which is indicated by the nature and character of the législa- 
tion itself, and that indicated by this législation was that of haring 
foreign corporations "doing business within the state of Tennessee" 
without suflScient information on the part of the people of the na- 
ture and character of their charters held under a foreign authority. 
It was only a policy of registration, for the purpose of convenient évi- 
dence and domestication, and perhaps for the purpose of subjecting 
the Company conveniently to the processes of the state courts; and 
possibly there was some intention of ousting the jurisdiction of the 
fédéral courts, by making thèse foreign corporations domestic cor- 
porations, pro hac. But this last, as we now know, is impossible of 
accomplishment, since the subséquent décisions declaring the surer 
and more satisfactory foundations on which the fédéral jurisdiction 
has been placed by the constitution and législation under it. Eail- 
way Co. V. James, 161 U. S. 545, 16 Sup. Ot. 621; U. S. v. Express 
Co., 164 U. S. 686, 17 Sup. Ct. 206; Railway Co. v. Steele, 167 U. S. 
659, 17 Sup. Ot. 925. Therefore the public policy indicated by thèse 
statutes must be conflned to.that of securing a speedy response to 
the processes of the state courts, and the fumishing of convenient 
évidence of chartered rights and privilèges, ail of which is fully 
accomplished by actual compliance with the statute subséquent to 
the making of any given contract, and there is no longer any reason 
for holding it invalid or unenforceable. 

It is suggested that the act of May 10, 1895 (chapter 119), called 
in the argument the "curative act" of 1895, is a législative expression 
contrary to this view, inasmuch as by that act it is assumed that con- 
tracta made under the circumstances in which this was made, without 
flrst having complied with the provisions of the act, were invalid, 
and required the curative administration of législative authority as 
contained in this latter act of 1895. If it should be conceded that 
this was the view of the législature in passing this act, it is at least 
only a construction by implication ; and yet it is entirely consistent 
with the act itself to hold it to be one of supplementary caution, fa- 
voring a policy of rendering eflQcacious contracts made without com- 
pliance with the statutes, were it not for the conditions attached, 
which are to be presently considered. But whatever may be said 
in favor of it as a législative exposition of a former statute, or a 
législative déclaration of the force and eiïect of a compliance by a 
foreign corporation subséquent to the making of a contract, euch 
exposition, while having great weight and persuasive force, is'not 
binding on the courts, especially when it opérâtes to defeat contracts 
entered into before the récent législation. Sedg. St. & Const. Law, 
252; Wade, Eetro. Laws, §§ 30-32; Cooley, Const. Lim. 93. 

It cannot be denied, however, that this act does assume that ail 
contracts made by a foreign corporation prier to a compliance with 
the act of 1891 are nonenforceable or invalid, and it permits them 
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to be enforced or makes them valid only upon condition that the cred- 
itor shall give the debtor two additional years after the passage 
of the act for the payment of the debt secured by the mortgage. This 
is a condition précèdent to the législative authority to enforce the 
contract. "VMiether or not it be constitutional, as against the pro- 
hibitions of the fédéral constitution against impairing the obligation 
of a contract. might be an interesting subject of inquiry, if the rights 
of thèse parties depended upon it. The argument in favor of its 
constitutionality is that it does not impair the obligation of the 
contract, but that it extends législative grâce and authority to a con- 
tract already invalid, or so infirm that it cannot be enforced, upon 
a condition with which the créditer may or may not comply, as he 
chooses, but the new grant only opérâtes upon the creditors consent- 
ing to the extension of time for the enforcement of the mortgage 
lien. We say that it is possible, where the législature bas any favor 
to grant, that it may attach this condition without its action being 
obnoxious to the constitution of the United States in respect to the 
obligation of a contract, or the provisions of the state constitution 
in the same behalf ; but, having reached the conclusion that the con- 
tract we hâve under considération did not need any curative process 
on the part of the législature, we feel relieved from the necessity of 
considering thèse questions. 

But there is another view of this act which it is well enough to 
notice. Ail the décisions of the suprême court of Tennessee relied 
upon as a construction of the act of 1891 hâve been made since, the 
Ist of August, 1891, which was the date of the making of the con- 
tract which we hâve under considération; and it is the settled law 
of the fédéral courts that, where a contract or obligation has been 
entered into before there has been any judicial construction of a state 
statute by the courts of the state, a subséquent judicial construc- 
tion of the statute by the state courts is not binding on the fédéral 
courts. If the parties to the contract find a construction by the state 
courts already existing at the time they made the contract, they are 
presumed to hâve entered into it with due regard to that construc- 
tion, but they are not presumed to know that the législature or the 
courts would subsequently place upon equivocal législation a différ- 
ent construction from that implied by the making of the contract; 
and in the fédéral courts, at least, such subséquent judicial construc- 
tion is not binding on the parties as a rule of statutory décision or 
property right. Therefore it is that, even if the défendants hère be 
correct in their argument that the suprême court of Tennessee has 
construed this législation as invalidating this contract, it is not, 
under the décisions, binding on us. Louisville Trust Co. v. Citv of 
Cincinnati, 22 C. G. A. 334, 76 Fed. 2»6; Jones v. Hôtel Co., 79 Fed. 
477; Douglass v. Pike County, 101 U. S. 677; Burgess v. Seligmau, 
107 U. S. 20, 2 Sup. et. 10; Pleasant Tp. v. Aetna Life Ins. Co.. 138 U. 
S. 67, 11 Sup. et. 215; Butz v. City of Muscatine, 8 Wall. 575^ This 
case falls within the exception last mentioned by Mr. Circuit Judge 
Lurton in Louisville Trust Co. v. City of Cincinnati, supra, "where 
contracts and obligations hâve been entered into before there has 
been any judicial construction of tbe statutes upon which the con- 
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tract or obligation dépends by the Mghest court of the state wh.ose 
statuts ip involved." 22 0. 0. A. 334, 76 Fed. 296, 301. Whether 
this rule is likewise to be applied to subséquent législative construc- 
tion, we do not décide, but suggest that there seems to be no substan- 
tial reason for any différence in tbis regard. But tbe fédéral courts 
are always reluctant to rely upon tbis principle, and are anxious to 
conform to tbe décisions of tbe state court wbose statute is involved, 
and they resort to this indépendance of judgment only when impelled 
tbereto by tbe impossibility of agreement with the judicial décisions 
of the state courts. We do not feel this necessity upon us in this 
case, and therefore do not base our judgment so much upon this inde- 
pendent power of construing the statute as we do upon the earnest 
conviction that, notwithstanding the very broad language found in 
the opinions of tbe suprême court of Tennessee, it bas not construed 
this législation so as to invalidate this contract, under any vievr 
whatever that may be taken of the facts of this case. 

On the whole, we are of the opinion that this plea is insufficient 
as presenting any défense, either in bar of the relief prayed for by the 
bill, or in abatement of it ; and it will be so declared, with leave to 
tbe défendants to answer over according to the practice of the court. 

[A-pplication to Pay ont Money. 

(August IT, 1897.) 

TSiis bill was flled to foreclose a mortgage made to the Jarvis- 
Oonklin Mortgage Trust Company by William E. Capell and Lezinka 
Capell, bis wife. 

The bill was flled on the 226. of Aprll, 1897, and before any steps were taken 
In défense, by plea or answer or otherwlse, and without any order of court, 
on the 24th of Aprll, 1897, the défendants voluntarily appeared In the clerk's 
office, and paid into court, in legal-tender money, the sum of $6,163.50, and the 
folio wlng entry appears on the docket of the court in relation thereto: 

"Memphis, Tenn., Aprll 24th, 1897. 
"Lee Thomton, as attorney for défendants in this cause, paid into court as 
follows: 

Legal-tender treasury notes $6,000 00 

Gold coin 160 00 

Silver 3 50 

$0,163 50 
"And same Is deposited in registry of the court by me. 

"[Signed] John B. Clough, Clerk." 

At the same time the clerk executed the following receipt In duplicate, a copy 
of wblch was retalned and flled by him: 

"Memphis, Tenn., Aprll 24, 1897. 

"Heceived from Lee Thornton, solicitor for ail the défendants, the sum of 
six thousand one hundred and sixty-tliree and fifty-one one-hundredths dollars; 
the same Iseing paid by défendant Lezinka Capell, on behalf of ail the défend- 
ants, as a tender of the amount admitted by défendants to be due, of principal, 
interest, and costs, la equity cause No. 514, J. W. Csesar et al. against Lezinka 
Oapell et al.. In U. S. circuit court at Memphis, Tenn. 

"[Signed] John B. Clough, Clerk U. S. Circuit Court at Memphis, Tenn.'^ 

'«$6,163.50." 
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Subsequently te the payment of the money Into court the défendants 
appeared, on the 5th day of June, 1897, and flled their plea setting up tlie 
inralldity of the contract because the forelgn corporation had not complied 
wlth certain statutes of Tennessee requiring the registration of its charter and 
abstracts thereof before doing bushiess in the state. That plea has just beeu 
dlsposed of by an order pronouncing its Insufficiency as a défense, and the 
plaintiffs move to bave the money paid orer to themselves, 

HAMMOND, J. (after stating the facts as above). Plaintiffs hâve 
asked for an order to hâve the money that has been paid into the 
registry of the court by the défendants paid immediately over to them. 
It will be seen by référence to the receipt given for the money, and the 
mémorandum on the docket of the court in relation thereto, that two 
days after the bill was flled, and more than a month before the pleas 
were flled or any défense was made, the défendants deposited in the 
registry of the court, voluntarily, and without any previous order or 
directions, and wholly of their own accord, the sum of 16,163.50, "as 
a tender of the amount admitted by the défendants to be due of prin- 
cipal, interest, and costs," to use the language of the receipt, vyhich 
was accepted from the clerk. It is contended by the défendants 
that tMs money must remain hère until the final judgment of the 
court, and that there is no authority to pay it to the plaintiffs, ex- 
cept upon the condition that they shall accept the same as ail that 
is due to them, and end the litigation, or, more broadly, that it 
shall remain hère until ail the questions that are made by this plea 
or any subséquent answer that may be flled shall hâve been flnally 
determined by the court; that it was paid in only for the purpose of 
securing the ultimate judgment of the court, and to prevent a sale 
of the property under the mortgage, or the necessity of applying for 
any injunction to restrain the exercise of the powers of sale therein 
contained. It will be seen by an inspection of the receipt that was 
accepted from the clerk that no such conditions were attached to 
the tender, or, if they were, it does not appear by anything now be- 
fore us. 

We do not flnd, upon a somewhat extended examination of our 
equity practice, that the law of tender, as known to the common- 
law courts, is applicable to courts of equity. The common-law courts 
borrowed their law from the equity courts, to some degree, when they 
departed from the ancient common law of tender between the par- 
ties inter sese before the suit was brought, and the contimiing offer 
expressed in the plea of the défendant that he was still ready and 
willing to pay, and established a practice that the défendant might. 
outside of, and wholly beyond, that kind of an offer to make a plea of 
former tender good, come into court, and by its permission, and un- 
der its direction, pay money into court, to be dealt with under its 
orders according to the conditions accompanying the payment into 
court, established either by the rule of the court based upon the 
intention of the parties, or otherwise. There is no more obscure, 
difficult, and perplexing subject than the practice of the law courts 
in respect of such tenders, and there has been no subject upon which 
the décisions of the com-ts of England hâve been so vacillating. 
Pinally they hâve come to regulate the matter by orders or rules of 
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court, eîther parlîamentary or judicial, so that now, as we under- 
stand the authorities, tke practice in courts of law is very much. liko 
that insisted upon by the défendants in this case, namely, that the 
money will remain in court iintil the final détermination of the case. 
This is not, perhaps, an absolute rule, but altogether it is the gên- 
erai practice. The difQculty under the old law was one rather of 
pleading than of right to the money. The ancient law of pleading 
was so logical and sensible, and at the same time sensitive, that 
antagonistic or even inconsistent averments in the pleadings were 
not allowed to pollute the record; but the modem improvements 
by statutes hâve treated this as supersensitiveness, and impractical 
adhérence to mère œsthetic form, and thèse now permit alternative 
or even inconsistent pleas to appear in the same record. In défér- 
ence to this sensitiveness to pleadings in the old common-law courts, 
this payment of money into court was to be managed outside of the 
technical record, and it waa so managed and conducted whojly by 
rules and orders of court, under which the practice became, as before 
stated, very perplexing. Owen v. Morgan, 35 Ch. Div. 492. The 
best and most instructive historical exposition of the subject of 
tender of money into court we hâve found is in the judgment of Wil- 
liams, J., in tte case of Wheeler v. Téléphone Co. (1884) 13 Q. B. Div. 
597, 603, et seq.; and again in the judgment of Eead, J., in Levan v. 
Sternfeld, 55 N. J. Law, 41, 25 Atl. 854; and yet again by Wilkes, J., 
in Jonathan Turner's Sons v. Lee Gin & Mach. Co. (1897; Tenn. Sup.) 
41 S. W. 57. 

The resuit of the authorities, in their relation to the practice of the 
courts of law, seems to be that modem statutes like that we hâve in 
Tennessee, considered by Mr. Justice Wilkes in the case just cited, 
and the modem orders goveming perhaps ail the courts of both law 
and equity in England, require the rétention of the money in court 
until final judgment, unless the plaintiff takes it ont by leave of the 
cotfrt, with the understanding that'he accepts the tender upon the 
conditions that hâve been made by the défendant, and in full satisfac- 
tion or amends of his claim. In other words, by a législative sanc- 
tion, or by order of court under a législative sanction, as in England, 
the courts hâve ultimately rid themselves of the perplexities formerly 
existing, by adopting the simple rule that the money will be paid out 
only upon such conditions as the party who pays it in has attached to 
its payment, and will be treated rather as a security for the final judg- 
ment, if the plaintiiî shall obtain one, than as any ofler of intermediate 
amends or satisfaction. This has been more deflnitely settled to be 
the rule by the orders in England than it has by the statutes of Ten- 
nessee, or other analogous American statutes; for I understand Mr. 
Justice Wilkes to hold in the case just cited from Tennessee that there 
may be yet two sorts of tender, — one made strictly under the statute 
as it was in that case, and governed by the statutory rule, — but still 
payments may be made "under spécial rules prescribing conditions and 
terms." And, of course, where the tender is not made under the stat- 
ute, the conditions and terms may be anything that is established by 
the rules and orders of court. The resuit of our Tennessee statute, as 
it is there constnied, is that the défendant tendering money under it, 
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and payîng money Into court, does so in full satisfaction and liquida- 
tion of the plaintiff's demand, and, if accepted by the plaintifl, it must 
be so received. And it was held that the tender in that case was made 
under tiie statute. The money having been taken ont without any or- 
der of the court, the plaintiff was held bound by the statutory imposi- 
tion of satisfaction. Yet I understand the court to there maintain 
that the money may be "withdrawn by consent or under order of court, 
the order or consent fixing the terms of withdrawal" ; and from many 
expressions and the gênerai trend of the opinion in that case, as I un- 
derstand it, the money, even under the Tennessee statute, is still with- 
in the control of the court, and may be withdrawn by its order; that 
order prescribing the terms and conditions which shall bind the par- 
ties in référence to that withdrawal. Be that as it may, I do not un- 
derstand that this court is at ail bound by that statute, being a court 
of equity, whose practice is regulated solely by the acts of congress 
and the rules of equity prescribed by the suprême court of the United 
States, which conforms in ail cases to the practice as it existed in Eng- 
land in 1842, at the time of the adoption of the rules, except so far as 
it has been changed by act of congress, or by thèse rules prescribed by 
the suprême court. A payment into court, on the law side of our dock- 
et, might be taken as a payment made under this Tennessee statute; 
but a payment made by the défendants voluntarily into court, on the 
equity side of the docket, must be taken to be governed by the equity 
practice as established by the rules of the suprême court of the United 
States; and the question we bave to détermine is, what practice gor- 
erns us in a case like this? And I must say that it seems to be quite 
as obscure as the other, but less perplexing, by reason of the fact that 
there never was a time when a court of equity did not hâve complète 
control of the question of the payment of money into court, or the 
payment of money out of it, — quite as complète control as the courts 
of admiralty hâve; and the practice is verv similar in each of the 
courts. Daniell, Ch. Prac. (5th Ed.) 1770, 1793; Id. 1794-1816; Id. 
(Ist Ed.) 498. 

Strictly speaking, it is our belief that you cannot say that the law 
of tender, as known to the common-law courts, had any application 
to a court of equity or its practice, although when it appeared that a 
défendant had»offered to a complainant in equity, before the suit was 
commenced, to do what he ought to do, a court of equity, in adjudicat- 
ing between the parties, and particularly in determining the question 
of costs, which do not go in equity, as at law, absolutely according to 
the judgment, would be governed in the exercise of its discrétion by 
that fact in determining who should pay the costs. But, beyond this, 
there was and is a requirement of a court of equity that both the plain- 
tiff and a défendant who shall ask relief shall offer to do what is équita- 
ble and right to be doue in the matter of paying money admitted to 
be due; and therefore, if one files a bill setting up, for example, the 
défense of usury, or the like, or, for another example, the défense oîE the 
invalidity of the contract under some statute, a court of equity would 
require the défendant, if he had received money, to pay that which 
was absolutely due, without regard to the défense of usury, and, if he 
set up the défense of the invalidity of the contract, that he should re- 
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fund the money he had receired in the attempt to deal under tîie in- 
.Talidating statute, before a court of equity would grant any affirmative 
relief. Daniell, Ch. Prac, supra. Also, there was another principle, 
that if a défendant came in, and by his answer admitted that a certain 
sum of money was due to the plaintiff, the court would, upon the ap- 
plication of the plaintiff, require the défendant to pay that which was 
admitted to be due into court, upon the bare admissions of his answer, 
either by way of security for the final judgment, or by way of immédi- 
ate payment to the plaintiff, under such terms and conditions as the 
court should prescribe. And the court would, according to the circum- 
stances of the case, hold the money as security, or immediately pay it 
ont, upon the application of the plaintiff, to him. The courts do not 
always exercise this power upon the admission of the défendant debtor, 
nor under ail circumstances would they grant the application to hâve 
money paid in; but they would frequently do so, according to the rights 
of the parties and the justice of the case, and the relation of the parties 
to each other. It was a more common practice in former times than 
now, to compel a défendant to pay money upon his admissions of what 
he considered to be due. Now, if a défendant, along with his plea or 
answer, or before plea or answer, should come and voluntarily pay the 
money into court upon an admission that that much was due to the 
plaintiff, the money would stand in the court subject to its orders and 
decrees, just as it would be if the money had been paid upon similar 
admissions under the direction of the court, according to the practice 
just adverted to. And I think that, for the purposes of this case, it 
may be conceded — though it is diflacult to say upon the authorities just 
how the rule would be — that always heretofore, and certainly now, ac- 
cording to the practice in England, the court would recognize and en- 
force such conditions as the défendant would attach upon his voluntary 
payment of money into court, and compel the plaintiff' to comply with 
those conditions, or else hold the money, even as against the conditions, 
until the final judgment of the court, as a security for that judgment, 
whatever it might be. But I do not find any suggestion of authority 
whatever that when a défendant has voluntarily paid money upon his 
admissions that so much and no more is due, without any conditions 
attached, he would be allowed under any circumstances to withdraw 
it, or to deny the right of the plaintiff to receive it according to the 
practice of the court. Nor do I find any suggestion of authority that 
if the défendant, in making such voluntary payment, choose to impose 
or attach conditions, the court will, after the money has been paid, if 
it can see that the plaintiff is entitled to it, allow the défendant to 
withdraw it because the conditions hâve not been accepted, and force 
the plaintiff to the exécution of his decree by other means; and it is 
my judgment that the inference to be drawn from ail the authorities 
is that the court, having once got hold of the money, either by the 
voluntary payment of the défendant into court, or by an enforced 
payment such as has been suggested, will hold onto it, and deal with 
it as the right and justice of the case demands, and will exercise the 
widest and most complète discrétion, unhesitatingly, for the purpose of 
doing justice between the parties, notwithstanding any conditions 
that hâve been attached, unless it may be that, in the nature and char- 
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actep of those conditions, rights of property and title would require 
that the money be returned to the défendant notwithstanding his lia- 
bility to the plaintiff. If such a condition as tliat existed, the court 
would return it to the défendant, and leave the plaintiff to whatever 
remedy he had otherwise to enforce his just claims against the de- 
fendant. A court of equity has the amplest powers to deal with a 
fund according to the right, and has, I thinli, never been embarrassed 
by any such perplexities as those which hâve concerned the courts of 
law. Mr. Daniell says: 

"Wien money has been pald, stock transferred, or spécifie articles deposited 
in court, on decree or order at the original hearing, or upon further considéra- 
tion of the cause, the matter. f urnished provides for the payment, transf er, or 
delivery of the same to the parties then entitled thereto." 2 Daniell, Ch. Prac. 
1794. 

This original hearing referred to meaus the hearing at the timt 
the money was ordered to be paid in, when the rights of the parties 
probably should be settled, and that might be by interlocutory or 
final decree, according to the circumstances ; and it will be seen, 
abundantly, from reading the text as to the payment of money into 
court and the payment of money out of court, that the party entitled 
thereto, whether plaintiff or défendant, has always had the right to 
apply to the court — upon pétition, usually, and according to the 
ordinary practice, but sometimes upon motion — for the immédiate 
payment of the money to him who was entitled to it. 2 Daniejl, 
Ch. Prac. 1396, under title "Costs"; Id. 1391,— where it is said that 
if a flrst mortgagee receives from a second mortgagee a tender of 
ail that is due of principal, interest, and costs, the flrst mortgagee 
will not be entitled to the costs of a f oreclosure suit after the tender ; 
and it seems to be prlncipally a question of costs, where the money 
has been voluntarily paid as the amount admitted to be due to the 
plaintiff. If a mortgagor tenders money, interest shall cease, and 
the mortgagor ought not to keep the pledge. Manning v. Burges, 
1 Ch. Cas. 29; Gyles v. Hall, 2 P. Wms. 378; 2 Chit. Ed. Dig. tit. 
"Tender," p. 1255; Id. tit. "Practice; Payment into Court," p. 1109; 
Id. p. 1111; Broughton v. Pitchford, 6 Madd. 295 (the latter case is 
an example of where the money is paid in as a security, and not as 
a payment); 5 Cuit. Eq. Dig. p. 5134; Strange v. Harris, 3 Brown, 
Ch. 365; Brown v. De Tastet, 4 Euss. 126; Woods v. Downes, 1 Ves. 
& B. 49. And it will appear from the cases, also, that even where 
admissions are not made in the answers upon which moneys can be 
ordered to be paid, and where it has not been voluntarily paid, if, 
during the progrès» of the taking of an account, or at any stage of 
the proceedings, it shall appear in any way that a sum of money 
is actually due, the court has power to order it to be paid in and out 
immediately to the party who is entitled to it; and, so far as I 
can see, originally there was scarcely any limitation upon the power 
of a court of equity in dealing with such matters, though it must be 
confessed that the tendency of modem practice and modem décisions 
is to treat the money paid in as a security for the final decree; and 
it is not now nearly so common to order the money to be paid either 
in or out until after final decree ; but if it does come in, in any way, 
83 F.-28 
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the court ia net apt to hold it until the ultimate decree if it can be 
seen that, with due regard to the rights of ail the parties, it can be 
justly paid out at once to him who is entitled to it. In Eichardson 
V. Bank, 4 Mylne & 0. 165, Lord Cottenham reviens the law of re- 
quiring money to be paid in upon admissions in the defendant's an- 
swer, which case well illustrâtes the former practice before it was 
changed by the rules and orders of court above referred to. Knight 
V. Haythorne, 4 Jur. 361; Rogers v. Grazebrook, 12 Sim. 557. In 
Emden v. Carte, 45 Law T. (N. S.) 329, as digested by Chitty (5 Eq. 
Dig. p. 5136, par. 10), it is said: 

"Where a défendant by his statement of a défense dénies that he Is under 
any liabillty to the plaintiff, and at the same tlme pays money Into court, 
and pleads that, although he is under no liabillty, the sum paid in is enough 
to satisfy the plalntlfC's clalm, the plaintiff may obtain payment out, under rule 
4 of order 30, Judicature Act, and may either, under rule 4, accept It in satis- 
faction of his clalm, and tax his costs, and sign judgment for the costs, or 
may go on with his action for the purpose of recoyering more; and where the 
plaintiff succeeds or fails in recoverlng more, or even fails altogether in 
establishing that the défendant is under any liabillty, he will be entitled to 
retain the money so taken out of court." 

Thèse rules of English chancery practice were understood, as it will 
appear from the authorities, to express, not new législation, but the 
then existing law upon the subject, and it is my judgment that this 
statement is a succinct exposition of the chancery practice as it had 
been understood from the earliest times. Emdèn v. Carte, 17 Ch. Dir. 
169, 768; Id., 19 Ch. Div. 311; Berdan v. Greenwood, 3 Exch. Div. 251; 
Hawkesley v. Bradshaw, 5 Q. B. Div. 302; Wheeler v. Téléphone Oo., 
13 Q. B. Div. 597; Goutard v. Carr, Id. 598, in the note; London Syn- 
dicate v. Lord, 8 Ch. Div. 84; Gretton v. Mees, 7 Oh. Div. 839; Spurr 
V. Hall, 2 Q. B. Div. 615; Clover v. Adams, 6 Q. B. Div. 622; Emden 
V. Carte, 17 Ch. Div. 168, 768; Id., 19 Ch. Div. 311; Mchols v. Evens, 
22 Ch. Div. 611; Harper v. Davis, 19 Q. B. Div. 170; Maple v. 
Earl of Shrewsbury, Id. 463; Greenwood v. SutclifEe [1892] 1 Ch. 
Div. 1; Westacott v. Bevan [1891] 1 Q. B. 774. See, also, Nelson 
v. Loder, 132 N. Y. 288, 30 N. E. 369; Taylor v. Railroad Co., 119 
N Y. 561, 23 N. E. 1106; Foster v. Mayer, 65 Hun, 610, 20 N. Y. Supp. 
487; Wilson V. Doran, 40 Hun, 633; Coghlan v. Railroad Co., 32 Fed. 
316; Califarno v. MacAndrews, 51 Fed. 300. 

It is another resuit of thèse cases, and their authorities to which 
they lead, that, where money has been paid into court upon an ad- 
mission that that amouut is due, the défendant will not be allowed 
to retake it, scarcely under any circumstances, though it might be 
that under some peculiar conditions it could be repaid to him. It 
would not do to say that the court has not the power to refund it to 
the party who paid it in, even upon such an admission, if it should 
turn out that the voluntary payment had been made under some mis- 
apprehension that would excuse its force and effect as being a volun- 
tary appropriation of an amount that was due; but, except un- 
der spécial or irregular emergencies, it would not be repaid. Hère, 
in this case, therefore, inasmuch as the défendants admitted that the 
amount of money they paid in was due, and voluntarily deposited it 
in the registry of the court before they had flled any plea or made 
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any answer, !t does not follow that they can subseqnently, by plea 
or by answer, set up a défense which would defeat the plaintiffs' 
right to the money so voluntarily appropriated to the plaintiffs and 
paid in. They might defeat the plaintiffs' right to costs or to any 
fnrther interest, or of any right to foreclose the lien or make a sale 
under his mortgage or to recover any more than they paid in; but, 
as to the amount thus paid in unconditionally and voluntarily, the 
plaintifEs' title to the money would be quite as effectuai and absolute 
as if the party had voluntarily, out of court, tendered it, and it had 
been accepted by the plaintiffs as an exécution of the contract This 
is not to be misunderstood as saying that by such a payment the 
défendants disable themselves from making défenses, but only that 
the fact that they hâve voluntarily paid the money may materially 
affect the défenses that they do make, and sometimes may make 
them nugatory and ineffectuai. If, therefore, it should hâve turned 
out that we were of the opinion hère that this contract was invalid, 
and that the parties had no right to make it in the teeth of the stat- 
ute, and that it was absolutely nuU and void, yet if the défendants 
pay the money, and it is accepted by the plaintiffs, either volun- 
tarily or under an order of the court, the défendants would then, as 
they do now, stand in the attitude, after having paid the money upon 
an invalid contract, of asking to recover it back ; and where they hâve 
received plaintiffs' money in considération of their mortgage, and 
appropriated it to their own use, and the repayment was nothing 
more than what an honest man should do, a court of equity would 
never be disposed to allow them to recover it back because, forsooth, 
the contract had been prohibited by the statute. Indeed, as we 
hâve shown already, were they to file a bill to enjoin the foreclosure 
of the mortgage, or to resist the payment of usury, or to make any 
such défense as that, the court would require, even if the contract 
were invalid, that they should refnnd the money, before it would 
give any aid in resisting the exécution of the trust. Under such 
circumstances as thèse the défendants hère would not be entitled to 
demand that the monev be repaid to them, no matter what the court 
mdght ultimately think of the effect of the Tennessee législation upou 
this contract. Equitablv considered, the case is bare of the remotest 
equity on the part of the défendants to keep the money, and there- 
fore it would hâve no hesitancy in paying it out to the plaintiffs at 
the earliest possible opportunity. 

Without pursuing the subject further, we are satisfied that the 
plaintiffs are entitled to an order for the payment of this money to 
them. Strict practice, however, would require that the application 
should be made by pétition, and not by motion, though it is some- 
times done in that way; but I do not think it is material that the 
proceeding should be bv pétition, except where the petitioner wishes 
to offer to take it upon certain suggested conditions. 5 Chit. Eq. 
Dig. 5153; Daniell, Ch. Prac. 1794; Garratt v. Mblock, 5 Beav. 143; 
Petty V. Petty, 12 Beav. 170; Shipbrooke v. Hinchingbrook, 13 Ves. 
394; Anon., 4 Madd. 228; Heathcote v. Edwards, Jac. 504; Oliver 
V. Burt, 1 Beav. 583. But this motion will not be granted except 
upon the condition, to be fixed in the order, that this payment un- 
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der the order of court is not to preclude the défendants from making 
any further défenses that they can make, in as full a maimer as they 
could hâve made them if this order had not been made and the money 
had remained in court. Nor shall the payment to the plaintiffs be 
regarded as any acknowledgment bv them that no more is due than 
the amount so paid under the terms of this contract; and ail ques- 
tions of costs and interest and the actual amount due shall be re- 
served until the final détermination of the case, and this payment 
shall be held to be only a satisfaction pro tanto of the amount ulti- 
mately found due the plaintiffs under the terms of the contract. 
Also, ont of abundant caution, the decree will contain a réservation 
of the right of the court to compel the plaintiffs to repay the money 
if it should turn out upon final hearing that the défendants are enti- 
tled to hâve it refunded to them. Ordered accordingly. 
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nant to any provision of the constitution of the United States. Turner v. 
People, 18 Sup. Ot. 38, followed. 

This was an action of ejectment by the Saranac Land & Timber 
Company against James A. Roberts, as comptroller of the state of New 
York. A demurrer to the complaint on the ground that the court 
was without jurisdiction was heretofore overruled. See 68 Fed. 521. 

Frank E. Smith and Weeds, Smith & Conway, for plaintiff. 
T. E. Hancock, G. D, B. Hasbrouck, E. H. Leggett, and John H. 
Burke, for défendant. 

COXE, District Judge. I am of the opinion that this cause must 
be decided in favor of the défendant upon the authority of People v. 
Turner, 145 N. Y. 451, 40 N. E. 400, aflflrmed by the suprême court 
of the United States, October 18, 1897. 18 Sup. Ct. 38. By thèse 
décisions the constitutionality of chapter 448 of the Laws of New 
York of 1885 is aflûrmed and its validity as a curative act and as a 
short statute of limitations is fully recognized. The defects involved 
in the Turner Case were similar to, and, in some instances, identical 
with those relied on by the plaintiiï in the case at bar. Assuming 
thèse defects to be proved, they were irregularities which were cured 
by the act of 1885. The plaintiff has failed to show either the pay- 
ment of the taxes or that they were levied without légal right. In 
other words, it has failed to show jurisdictional errors such as would 
render the assessment proceedings void and which the législature 
had no power to remedy, The court cannot adopt the view of 
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the leamed counsel for the plaintiff in his ingénions effort to prove 
that the constitutionality of the act of 1885 is still an open question. 
His argument is suiHcîently answered by the plain and unequivocal 
language of the suprême court, as f ollows : 

"It was argued in behalf of the plaintiff in error that the statute was uncon- 
Btltutional, because it did not allow him any opportunity to assert his rights, 
even within six months after its passage. But the statute did not take away 
any right of action which he had before its passage, but merely limited the time 
within which he might assert such a right. Within the six months, he had 
every remedy which he would bave had before the passage of the statute. If 
he had no remedy before, the statute took none away. From the judgments of 
the court of appeals in the case at bar, and in the subséquent case of People v. 
Roberts, 151 N. ï. 540, 45 N. E. 941, there would appear to hâve been some 
différence of opinion in that court upon the question whether his proper remedy 
was by direct application to the comptroUer to cancel the sale, or by action of 
ejeetment âgainst the comptroller or the forest commlssloners. But as that 
court has uniformly held that he had a remedy, it is not for us to détermine 
what that remedy was under the local constitution and laws." 

The plaintiff has failed to prove that it "is seised in fee simple and 
entitled to the possession" of the lands in dispute. The complaint is 
dismissed, with costs. 



CHICAGO, ST. P., M. & O. RY. CO. v. BBDLIWITH. 
(Circuit Court of Appeals, Bighth Circuit. November 15, 1897.) 

No. 869. 

1. CONTRACTS— PaRTY UNABLE TO ReAD. 

If one caimot read a contract which he Is about to exécute, It Is as much 
his duty to procure some reliable person to read and explain it to him before 
he signs it as it would be to read it hlmself if he were able to do so, and 
his failure to obtain a reading and an explanation of it is such gross négli- 
gence as will estop him from repudiating it on the ground that he was 
ignorant of its contents. One who has received the benefits of a written 
contract in silence cannot escape its burdens by proof that he did not know 
and did not inquire what thèse burdens were when he assumed them. 
S. Pbikcipal and Agent — Notice. 

Notice to and knowledge of an agent or attorney, acquired and présent 
In his mind while he is exercising the powers and dlscharging the duties of 
his agency, are notice to and knowledge of his principal. 

3. CONTRACTS— FbAUD AND MiSTAKE. 

A written instrument cannot be avolded for fraud or mistake unless the 
évidence of the fraud or mistake Is clear, unequivocal, and convincing. 

4. Teial in Fédéral Courts — Diebcting Verdicts. 

The judges of the fédéral courts are not required to submit a question to 
the jury merely because there is some évidence In support of the case of 
the party who has the burden of proof, but at the close of the évidence it 
Is their duty to direct a verdict for the party who is clearly entitled to it, 
when it would be thelr duty to set aside a verdict In favor of his opponent 
if one were rendered. At the close of the évidence there is always a pre- 
liminary question for the judge,— not whether there is literally no évidence, 
but whether there is any substantial évidence, upon which the Jury can 
properly render a verdict in favor of the party who produces it. 

5. Admissibilitt dp Evidence— Hearsay—Waiver dp Settlement. 

Where a railroad company, through its attorney, made a settlement with 
one clalming damages for Personal injuries, and took a release from him, held, 
that testimony that a claim agent of the company, who was not présent at 
such settlement, had afterwards said to the witnesses that the company had 
never made any gênerai settlement with the clalmant, but had only given 
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hlm a llttle money to help hlm along, was InaflmlssiWe to show a walver of 
the settlement, In the absence of anything to sbow that sueh agent had any 
authority to abrogattt or waive settlements made by the company's counsel, 
and also as being mère hearsay. 

In Error to the Circuit Court of tlie United States for tke District of 
Minnesota. 

On September 15, 1894, a freight train was wrecked on the track of the Chi- 
cago, St. Paul, Minneapolis & Omaha Raiiway Company, the plaintifr in error, on 
its road between Minneapolis and Menomonie, In the state of Wisconsin. A tank 
In the wreek, which contained oil, took fire about 7 o'clock in the morning ot 
that day, and, after burning about four hours, exploded and bumed John Belli- 
with, the défendant in error. He was a passenger on a train which started that 
morning from Minneapolis, and arrlved at the scène of the wreck in the forenoon 
of that day, before the explosion. The company stopped this train at a safe 
distance from the bm-ning tank, made a gap in the fence on the south side of 
its right of way, opposite this train, and conducted Belliwith and the other pas- 
sengers around the buming tank, through a fleld, to a point on the right of 
way a safe distance east of the tank, where they were led through another gap 
made in the fence, and left to await the arrivai of a passenger train whieli was 
coming from the east to talce them forward on their journey. After BeUiwith 
had been safely led around the burning tank to this point, he voluntarily started 
back towards the passenger train which had brought him from Minneapolis, 
for the purpose, as he testified, of getting a package which he had forgotten and 
left in the car which he had occupied. The fiâmes from the burning tank were 
loaping high in the air, and making so rouch noise that they were the most con- 
spicuous ohjects in view. Instead of passing around them through the tleid, in 
the safe way in which he had been led east by the employés of the raiiway com- 
])any, he went materially nearer the right of way of the company and the burn- 
ing tank as he proceeded westward; and, just as he came near the tank, it 
exploded, and he was burned. He sued the company for négligence. It an- 
swered that it was not négligent; that Belliwith brought his injuries upon hiui- 
self, by leavlng the safe place to which he had been conducted by the company. 
and approaching nearer to the burning tank, without its knowledge or consent; 
and that on November 30, 1894, he had compromised his claim, and released the 
company from ail llability for the Injuries which he sustained from the explosion 
and burning. In considération of $300, which the company had paid him on 
that day. Belliwith flled a reply to this answer. In which he denied that he 
had been négligent, denied the compromise and release, and alleged that he could 
not read or wrlte; that on November 30, 1894, "he demanded of the company a 
money settlement for his injuries; that the company would not pay him what 
he demanded, but paid him $200, and told hlm that It would iielp him along 
temporarily, and settle with him later. He also alleged that If the company 
had any release, claimed to be signed by him, it was a fabrication, and his con- 
sent to it was procured by artifice and deeeit, and nnder a mistake. with no 
Intention on his part to release any clalm against the company, except for the 
value of the goods which he lost at the time of the accident. The case was tried 
to a jury, and thèse facts were established without controversy: BeUiwith was 
a German peddler, who had been in this country 20 years, and had been engaged 
In his occupation of a peddler for 5 or 6 years. He could not read or write, but 
he gave more than 50 printed pages of testimony, in Bnglish, in this case, with- 
out the aid of an Interpréter; and it évinces a ready understanding and a proper 
use by him of the English language. After his injuries he was treated in a 
hospital in St. Paul. When he had recovered sufficiently to go out on the streets 
of the city, and on the 21st day of November, 1894, he met an attorney at law, 
told hlm the facts regarding his ciaim against the raiiway company which Is In 
suit hère, employed him to prosecute that claim, and gave hlm a written power 
of attorney "to receipt for, settle, and compromise said cause of action as to 
him may seem fit, as fuUy and eompletely as said second party [Belliwith] 
might do If he were personally présent, hereby ratifying every aet by him done 
In the premlses." His attorney immediately flled a copy of this power of attor- 
ney with the raiiway company, and commenced negotiations with Mr. Wilson, 
the gênerai counsel of the company, for a settlement of this claim. Mr. Wilson 
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denled an liabllity on the part of the company, but after several Interviews, and 
on November 29, 18&4, he offered the attomey of Belliwitli $300 for à compro- 
mise ot the elaim, and a release of the company from ail llability on account 
of It On the same day the attomey reported this ofCer to BeEiwith, and on 
the next day they went together to Mr. Wilson's oflace, where, after some con- 
versation, a wrltten release and diseharge of the clalm, for the expressed con- 
sidération of $300, was prepared by Mr. Perrin, an assistant of Mr. Wilson, 
was slgned vi^ith the name of Belliwith, by his attomey, while he touehed the 
pen, and was delivered to the company; and $300 was then pald for It by the 
corporation to the attorney of Belliwith, who retained ?100 for his fées, and 
gave $200 of It to his client. Belliwith went home, spent his money, and at 
the end of four months appeared to the company for the first time after the 
settlement, and presented a demand for more money and more settlement. The 
foregoing facts are undisputed, but the testimony which folio ws la contradicted: 
To avoid the written contract of compromise and release which he had made, 
Belliwith Introduced în évidence, over the objection of the company, the testi- 
mony of one Kort, to the efiCect that Poole, who was the claim agent of the 
company, but who was not présent at, and tock no part in, the compromise 
made on November 30, 1894, said, six months after that settlement was made, 
that the company had never made. a gênerai settlement with Belliwith, but had 
glven him a little money— a few hundred doUars^to help hhn ont. For the pur- 
pose of avoidlng the release, BeUiwlth himself testlfied that he lost a paclsage 
worth $4.11 at the time of the accident; that the company never asked him to 
make a settlement; that he could not read or write; that he did not ask to hâve 
the paper that he touehed the pen to read to him, and that it was never read 
to him; that his attorney told him that It was the settlement for the $4.11; 
that he supposed that it was; and that he never signed any release of any 
clalm, except for the $4.11. But he also testified that when he saw his lawyer 
recel ve the $300 he knew it was more money than $4.11; that when he got home 
he found he had recel ved $200; that he did not pay this money back to the com- 
pany, but that he used it at home; and that it was a présent to him from the 
company. He testified that his lawyer told him on the day before he executed 
the release that Mr. Wilson offered $300 to help him out, and that he replied 
that he did not want it, because they told him that to accept it would be to set- 
tle his claim; and he testified that, at the interview with Mr. Wilson on the 
day when the release was signed, Mr. Wilson offered him $300, and refused to 
pay him any more; that he told Mr. Wilson that he did not want it; and that 
he knew that, if he took it, Its acceptance was a settlement. His attomey, who 
wrote Belliwlth's name to the release while he touehed the pen, and the assistant 
of Mr. Wilson, who drew the release, testified that after It was drawn, and be- 
fore it was signed, It was handed to his attorney, who read It aloud in the prés- 
ence of Belliwith. The court below refused to instmct the jury, at the request 
of the plaintiff io error, to retum a verdict in Its favor upon this évidence, re- 
fused to give other instructions which it requested, and gave instructions to 
which It exeepted. Thèse ralings are assigned as error, 

L. K. Luse, for plaintiflf in error. 
Benjamin Davenport, for défendant in error. 

Before BREWER, Circuit Justice, and SAISfBORN and THAYER, 
Circuit Judges. 

SANBORN, Circuit Judge, after stating the case as aboTe, delivered 
the opinion of the court. 

A written contract of release cannot be annulled or avoided by 
proof that one of the parties to it, who was sound in mind and able 
in body, could not read or write, did not know the tenus of the agree- 
ment, and neglected to ask any one to read it to him when he signed 
it. A written contract is the highest évidence of the terms of an 
agreement between the parties to it, and it is the duty of every con- 
tracting party to learn and know its contents before he signs and de- 
livers it. He owes this duty to the other party to the contract, 



440 83 FEDERAL REPORTEE. 

becanse the latter may. and probably will, pay bis money and shape 
Ms action in reliance upon the agreement. He owes it to the public, 
which, as a matter of public policy, treats the written contract as a 
conclusive answer to the question, what was the agreement? If one 
can read his contract, his failure to do so is such gross négligence that 
it will estop liim from denying it, uniess he bas been dissuaded from 
reading it by some trick or artifice practiced by the opposite party. 
If he cannot read it, it is as much his duty to procure some reliable 
person to read and explain it to him, bef ore he signs it, as it would 
be to read it bef ore he signed it if he were able to do so; and his fail- 
ure to obtain a reading and explanation of it is such gross négligence 
as will estop him from avoiding it on the ground that he was ignorant 
of its contents. This is a just and salutary rule, because the other 
contracting party universally acts and changes his position on the 
faith of the .contract; and it would be a gross fraud upon him to per- 
mit one, who has received the beneflts of the agreement in silence, to 
escape from its burdens by proof that he did not know and did not in- 
quire what thèse burdens were, when he assumed them. TJpton v. 
Tribilcock, 91 U. S. 45, 50; Fuller v. Insurance Oc, 36 Wis. 599, 603; 
Sanger v. Dun, 47 Wis. 615, 620, 3 N. W. 388; Albrecht v. Railroad 
Oo., 87 Wis. 105, 109, 58 N. W. 72; Wheaton v. Fay, 62 N. Y. 275, 283; 
Germania Fire Ins. Co. v. Memphis & G. E. Co., 72 N. Y. 90, 93; 
Hill V. Railroad Co., 78 N. Y. 351-353 ; authorities cited in Insurance 
Co. V. Norwood, 32 U. S. App. 490, 507, 16 G. C. A. 136, 145, and 69 
Fed. 71, 80. A case in which the excessive zeal of a claim agent 
leads him to force his way into the sick room of an injured employé, 
where he lies alone, conflned to his bed, and to procure a release from 
him by false représentations, when his sensés hâve been so stupe- 
fied by the use of opiates administered to relieve the tortures of 
excruciating physical pain that he cannot read it, and does not know 
its contents, or what course he ought to pursue to learn them, as in 
Eailway Co. t. Harris, 158 U. S. 326, 15 Sup. Ct. 843; Id., 27 U. S. 
App. 450, 455, 12 G. C. A. 598, 601, and 63 Fed. 800, 803,— constitutes 
a rare exception to this gênerai rule, which must not be permitted to 
interfère with its steady and uniform application to the cases which 
fall within it. Notice to and knowledge of the agent or attorney, 
acquired and présent in his mind while he is exercising the powers 
and discharging the duties of his agency, are notice to and the knowl- 
edge of his principal. Smith v. Ayer, 101 U. S. 320, 325. A writ- 
ten instrument cannot be avoided for fraud or mistake uniess the 
évidence of the fraud or mistake is clear, unequivocal, and convincing. 
Insurance Co. v. Nelson, 103 U. S. 544, 548, 549 ; Maxwell Land-Grant 
Case, 121 U. S. 325, 381, 7 Sup. Ct. 1015; Howland t. Blake, 97 U. S. 
624, 626; Insurance Co. v. Henderson, 32 U. S. App. 536, 541, 542, 16 
C. C. A. 390, and 69 Fed. 762. The judges of the national courts are 
not required to submit a question to a jury merely because there is 
some évidence in support of the case of the party who has the burden 
of proof; but, at the close of the évidence, it is their duty to direct 
a verdict for the party who is clearly entitled to it, when it would 
be their duty to set aside a verdict in favor of his opponent, if one 
were rendered. At the close of the évidence there is always a pre- 
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liminary question for the judge, before the case can properly be sub- 
mitted to the jury; and that question is not whether there is literally 
no évidence, but whether there is any substantial évidence, upon 
which the jury can properly render a verdict in favor of the party who 
produces it. Commissioners of Marion Co. v. Clark, 94 U. S. 278, 284 ; 
North Pennsylvania R. Co. v. Commercial Nat. Bank of Chicago, 123 
U. S. 727, 733, 8 Sup. Ct. 266; Delaware, L. & W. R. Co. v. Converse, 
139 U. S. 469, 11 Sup. Ct. 569; Laclede Pire-Brick Manuf'g Co. v. 
Hartford Steam-Boiler Inspection & Ins. Co., 19 U. S. App. 510, 
515, 9 C. C. A. 1, 4, and 60 Fed. 351, 354; Gowen v. Harley, 12 U. S. 
App. 574, 585, 6 C. C. A. 190, 197, and 56 Fed. 973, 980; Motey v. 
Granité Co., 36 U. S. App. 682, 686, 20 C. C. A. 366, 368, and 74 Fed. 
155, 157. 

Thèse are unquestioned rules of law^ and practice. In the case at 
bar, the written contract of release was on its face a complète bar to 
this action. The most important question in this case is, did the 
défendant in error produce such clear, convincing, and unequivocal 
évidence that his signature to this release was procured by artifice, 
deceit, or mistake, that the jury could properly flnd that fact? There 
was certainly no évidence which, under the law, would warrant the 
avoidance of this contract on the ground of mistake. If, as Belli- 
with testifies, he could not read or write ; if, as he says, the contract 
was not read to him, and he did not know its contents, — that was 
the resuit of his own gross négligence; for he testifled himself that 
he did not ask anyone to read it to him, and he said that he signed 
it under the supposition that it was the release of his claim for $4.11 
for the loss of a package. Fif ty pages of his printed testimony dem- 
onstrate the fact that he knew perf ectly well the différence between 
his claim for personal injuries and his claim for the lost package, and 
that, if the release had been read to him, he could not hâve failed 
to understand its effect. He was willing to receive, and did receive, 
the |300 for this release, without reading it or hearing it read; and 
he cannot be, and ought not to be, now heard, while he retains its 
benefits, to say that his own ignorance and négligence exempt him 
from its obligations. If, on the other hand, the release was read to 
him, as his attorney and the attorney of the company testify, he 
signed it with fuU knowledge of its contents, and is, of course, bound 
by it. Moreover, whether it was read to him or not, he was charged 
with knowledge of its contents when he signed it, because the testi- 
mony is clear and uncontradicted that his attorney, whom he had 
authorized by a written power of attorney to compromise this claim 
for him, read the release, understood its contents, signed Belliwith's 
name to it while the latter touched the peu, received the |300, and 
divided it between himself and his client. Under the law, the 
knowledge of this attorney was the knowledge of the défendant in 
error. Nor was there any évidence upon which a flnding that this 
release was procured by artifice or deceit can be lawfully sustained 
for a moment. The fact that, as we hâve seen, the plaintiff was char- 
ged under the law with full knowledge of the contents of this agree- 
ment, is itself fatal to this claim, for there could be no deceit where 
there was no ignorance and no concealment. It is true that Belli- 
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with testifled that he was told by his attorney that the release evi- 
denced a settlement of his claim for $411, only, and that he supposed 
this to be true when he signed the contract. But the solemn, writ- 
ten agreements of men cannot be whistled down the wind by the tes- 
timony of one of the parties to them to such a story as this, in. the 
teeth of the power of attorney he executed, and his own testimony 
that he had employed his lawyer to prosecute and settle this claim for 
Personal injuries; that his attorney had reported to him the day 
before his settlement that Mr. Wilson offered him |300 for the release 
of this claim, and that he replied that he did not want it, because 
they told him that its receipt would settle his demand; that Mr. 
Wilson made him the same offer the next day, and he then knew that, 
if he took it, its acceptance would constitute a settlement, and told 
Mr. Wilson that he did not want it; that he knew when the money 
was paid to his attorney that there was more than $4.11; that he 
knew when he got home on that day that he had received f 200 ; and 
that this |200 was a présent to him from the company, and so he kept 
it, and used it at his home. In view of this testimony, and the facts 
that this settlement was made in the présence of the défendant in 
error, by his chosen attorney, after a negotiation which continued 
through several days; that he was charged, under the law, with knowl- 
edge of the contents of the release he signed ; that he took and used 
the proceeds of the settlement, and has never offered to return them, 
— the évidence in this case comes far short of that clear, convincing, 
and unequivocal proof which would warrant either a jury or a court 
in finding either mistake, f raud, or deceit in the exécution of this con- 
tract, and the court below was in error when it refused to instruct the 
jury to return a verdict for the company. 

In the considération of the sufficiency of the évidence to warrant 
the verdict, we hâve not ref erred to the testimony of Kort and others 
that Poole told him six months after this release was executed that 
the company had never made any gênerai settlement with Belliwith, 
but had given him a little money — a few hundred dollars — to help 
him out, because, in our opinion, that testimony was incompétent, 
and should not hâve been received by the court or considered by the 
jury. This statement of Poole was not admissible in évidence as an 
admission of the company, because, although Poole was its claim agent, 
and may hâve been empowered to settle claims against it, there is no 
évidence in this record that he had any authority to abrogate settle- 
ments which the gênerai counsel of the company had made, or to 
admit on behalf of the company that such settlements had not been 
made. He was not présent on the day when Mr. Wilson closed the 
negotiations, made the settlement, and obtained the release of this 
claim of the défendant in error, and he could hâve known what was 
said and done on that day by hearsav only. The company, so far as 
this record shows, had never delegated to him the power to admit 
that the settlement which Mr. Wilson had made had not been made, 
and it required a spécial délégation of such a power to authorize the 
destruction of the contract of release by any such admission. The 
testimony of Kort and others was therefore not compétent as évidence 
of an admission of the company. Nor was it admissible as proof of 
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a verbal act, wMch was a part of the res gestse. The statement of 
Poole was not made at or near the time when the act to whicli it re- 
fers was done. It was not made until about six months after the 
event which it describes had happened, and it was a mère narration of 
tbis past event, founded, not on wbat Poole saw or heard at the time, 
but on wbat some one else had told him that he saw or heard. This 
statement was entirely detached from any material act that is perti- 
nent to tbe issue in this case, and was itself notbing but hearsay. 
Insurance Go. v. Mosley, 8 Wall. 397, 405, 416; Vicksburg & M. R. 
Co. V. O'Brien, 119 U. S. 99, 104, 105, 7 Sup. Ct 118; Association v. 
Shyrock, 36 U. S. App. 658, 667, 20 G. G. A. 3, 8, and 73 Fed. 774, 778. 
Tbe testimony of Kort was therefore hearsay repeating hearsay, and 
it should bave been rejected. 

It is assigned as error that the court refused to give lo the jury 
the foUowing instruction: 

"If you find that the plalntiiï, after going round to the easl gap, where he 
understood he was to wait for the incoming train, from motives of curioslty, or 
for his own pleasure, went much nearer the burning tank, and was injured by 
reason of so doing, he cannot recover; and you are to consider, in that connec- 
tion, whether the reason which he now gives for going back Is truthful, or 
whether it is a mère subterfuge to excuse his conduct." 

Witb the exception of that part which relates to tbe reason which 
Belliwith gave for going back, this is substantially the same instruc- 
tion which we held in Chicago, St. P., M. & O. Ry. Go. v. Myers, 25 G. 
G. A. 486, 80 Ped. 361, — ^a case arising out of the same accident, — 
should bave been given. Our reasons for this view, and some of the 
authorities which support it, will be f ound in Judge Thayer's opinion 
in that case, and will not be repeated hère. Belliwith testifled that 
be went back towards the burning tank to get a package that be had 
left in the passenger car which he had occupied on bis way from Min- 
neapolis. Several witnesses, however, testifled that he had told them 
at varions times that he went back to find bis handkerchief, which 
he discovered he had lost from his pocket. In view of the testimony 
of thèse witnesses, and the gênerai character of the évidence given 
by Belliwith, we think tbe latter part of this request was not objec- 
tionable, and are of the opinion that the entire request should bave 
been given, if tbe case was to be submitted to the jury at ail. 

Tbere are other assignments of error in this record, but tbe ques- 
tions which they présent are not likely to arise again in tbe case, and 
no good purpose would be served by discussing them. The judgment 
below must be reversed, witb costs, and the case must be remanded 
to the court below, with directions to grant a new trial; and it is so 
ordered. 
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HAMBI/T r. BANŒOFT. 

(Orcult Court, N. D. Califomia. November 15, 1897.) 

No. 12,385. 

1. Action fob Salakt — Paetnership. 

S. made an agreement with défendant by whleli, in considération of past 
services rendered by S. to a certain business about to be Incorporated as 
the H. Co., défendant sold to him a one-tenth interest in that eompany and in 
Jts assets; and S. agreed, for at least 10 years to corne, to dévote his entire 
attention to tlie business of tlie eompany. Upon tlie Incorporation of the 
eompany, S. was to recelve one-tenth of the stock, subject to forfeiture 
for his breach, and subject to defeasance, as to one-half, in case of his deatu 
within five yeare. The agreement added, "The salary of the said S. shall 
be $350 a month." Beld, that tlie contract was one of employment, and 
not of partnership, and that défendant was personally liable for S.'s salary. 

2. JuDiciARY AcT— State Law as RuiiB of Décision. 

Section 34 of the judiciary act of 1789 (1 Stat. 92; Rev. St. § 721), pro- 
viding that "the laws oi the several states * * * shall be regarded as 
rules of décision * ♦ * in the courts of the United States * * *," does 
not apply to a décision of a state court determining the construction of a 
contract. 

This was an action at law by H. B. Hambly against H. H. Ban- 
croft to recover the sum of |9,833.33, alleged to be due as salary 
owing under a contract of employment. Demurrer that the com- 
plaint does not state facts sufBcient to constitute a cause of action. 

Keddy, Campbell & Metson, for plaintifl. 
Page, McCutchen & Eells, for défendant. 

MOEROW, Circuit Judge. The présent suit was removed to this 
court on June 21, 1897, from the super ior court of this state in and 
for the city and county of San Francisco. The plaintiff is a citi- 
zen of this state; and the défendant, a citizen of the state of Mas- 
sachusetts. The action is brought by the plaintiff, H. B. Hambly, 
as the assignée of N. J. Stone, to recover the sum of |9,833.33, al- 
leged to be due by the défendant, H. H. Bancroft, as salary owing 
to Stone under a contract of employment. The case now comes up 
on a demurrer to the complaint, it being claimed that the facts 
stated in the complaint are not sufiScient to constitute a cause of 
action. The complaint sets ont, substantially, that on the 20th day 
of August, 1886, N. J. Stone and the défendant, H. H. Bancroft, 
made and entered into the following agreement: 

"That in considération of the valuable services done by the said Stone In con- 
ducting the publication and sale of tlie historical works of the said Bancroft, — 
the business formerly being conducted as the Bancroft's Works Department of 
A. L. Bancroft & Co., but now being done and shortly to be incorporated under 
the laws of the state of Califomia as the History Company,— the said Bancroft 
hereby sells and assigns to the said Stone a one-tenth interest In the said His- 
tory Company, plates, paper, stock, nioney outstanding, accounts, or other prop- 
erty of said eompany, upon the following conditions: The said N. J. Stone is 
to dévote his whole time and best énergies, so far as his health and strength 
shall permit, for a period of not less than ten years from the date of this agree- 
ment, to the publication and sale of the historical works of H. H. Bancroft, 
and of such other works, and conduct such other business, as may be from time 
to time taken up and entered into by said History Company; and the said 
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Stone agrées not to enter Inlo or engage In, dlrectly or Indlrectly, any other 
mercantile or manufacturîng business, or in any other business or occupation 
wlilcli shall In sjiy wlse absorb his mind and strength, or interfère with his in- 
terest or efforts on behalf of the said Histoiy Company, during the said tenu 
of ten years. Upon the incorporation of ttie History Company, one-tenth of 
tbe whole number of shares shall be Issued and delivered to the said N. J. 
Stone; but should the said Stone fail In any wise to carry out this agreement, 
or any part thereof, in its full letter and spirit, then the said one-tenth interest 
in the said History Company shall be forfeited, and revert to the said H. H. 
Bancroft: provided, and It is distinctly understood and agreed, that, in case 
of the death of the said N. J. Stone before the expiration of flve years from the 
date of this agreement, the said Stone having fulfilled ail the conditions of this 
agreement up to that time, then one-half of the said one-tenth interest of the 
said Stone in the History Company shall go to his heirs, and be their property, 
unconditionally; and in the event of the death of the said Stone at any time 
after the expiration of five yeai-s from the date of this agreement, the terms 
hereof having been fuUy complied with, then the -whole of the said one-tenth 
interest shall belong to his heirs, unconditionally. The salary of the said Stone 
shall be $350 a month. The copyright of the said historical works belongs ex- 
clusively to the said Bancroft, and shall be flfty cents a volume for the History 
and Diaz, and twenty cents on the little History of Mexico. 

"Signed in San Francisco the twentieth day of August, 1886. 

"H. H. Bancroft. 
"N. J. Stone. 

"Witness: W. N. Hartvirell." 

It is further averred that N. J. Stone duly performed ail the con- 
ditions of said contract on his part to be kept and performed, and 
that he is now, and always has been, ready and willing to perform 
ail the terms and conditions of said contract on his part to be kept 
and performed, but that said défendant has failed and neglected to 
ppi^form the terms and conditions of said contract upon his part to 
be kept and performed, and has failed and neglected and refused to 
pay or cause to be paid to the said Stone the salary mentioned in 
said contract, and still refuses to pay said salary, although often 
requested so to do; that no part of said salary has been paid to 
said Stone from the Ist day of April, 1894, to the 20th day of Au- 
gust, 1896; that prior to the commencement of this action, to wit, 
on the 13th day of June, 1896, said Stone sold, assigned, and trans- 
ferred to the plaintifE herein ail of his right, title, and interest in 
any moneys then due or thereafter to become due under the said 
contract with the said défendant as hereinbefore set forth; that 
nothing has been paid by défendant to plaintiff on account there- 
of. It is contended upon this demurrer by counsel for the défend- 
ant that the parties, by the terms of the contract set out in the 
complaint, created a partnership, and not a contract of employ- 
ment, and that, therefore, the présent suit, being predicated upon 
a contract of employment, cannot be maintained. On the other 
hand, it is contended by counsel for the plaintiff that the contract 
sued upon is one of employment, and that the suprême court of this 
state, in a case involving the same contract, and between the par- 
ties to it, so decided, and that this décision is binding on this court. 
The interprétation of the contract sued on in this case was in- 
volved in the suit of Stone v. Bancroft, brought in the state court. 
Stone sued Bancroft in the state court for his salary at the con- 
tract rate of |350 per month for the period of 14 months. He re- 
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oovéred judgment, and the case was appealed to the suprême court, 
where the judgment was afflrmed. 112 Cal. 652, 44 Pac. 1069. The 
suprême court held that the contract was one of employment, and 
not of partnership, and that the action to recover his salary was 
a proper one, instead of a suit for damages for breach of contract, 
in view of the fact that the évidence introduced in that case showed 
that Stone had never been discharged by Bancroft from his employ- 
ment under the contract. That suit was brought by Stone to re- 
cover his salary for the period extending from January 1, 1892, to 
May 1, 1898. The présent suit is brought to recover his salary from 
April 1, 1894, to August 20, 1896. 

The flrst question which arises is whether the interprétation 
placed by the suprême court of this state on the contract sued upon 
is binding on this court, under the thirty-fourth section of the ju- 
diciary act of 1789 (1 Stat. 92; section 721, Rev. St.). That section 
pro vides that: 

"The laws of the several States, except where the constitution, treaties, or 
statutes of the United States otherwise require or provide, shall be regarded 
as rulcs of décision in trials at common law, in the courts of the United States, 
in cases where they apply." 

The expression "laws of the several states" includes the déci- 
sions of the state courts construing the laws. Swift v. Tyson, 16 
Pet. 1. The gênerai rule as to when décisions of the state courts, 
under the above-quoted section, are binding on the fédéral courts, 
and when they are not, is well stated in the case just cited, in the 
following language: 

"In ail tiie various cases -vrtileh hâve hltherto eome before us for décision, 
this court hâve uniformly supposed that the true Interprétation of the thirty- 
fourth section limited Its application to state laws, strictly local; that is to say. 
to the positive statutes of the state, and the construction thereof adopted by the 
local tribunals, and to rights and titles to thlngs havlng a permanent locality, 
such as the rights and titles to real estate, and other matters immovable and 
Intraterritorial in their nature and character. It has never been supposed by us 
that Hhe section did apply, or was designed to apply, to questions of a more gên- 
erai nature, not at ail dépendent upon local statutes or local usages of a flxed 
and permanent opération, as, for example, to the construction of ordlnary con- 
tracts or other wrltten instruments, and especially to questions of gênerai com- 
mercial law, where the state tribunals are called upon to perform the like 
functions as ourselves; that is, to ascertaln, upon gênerai reasoning and légal 
analogies, what Is the true exposition of the contract or Instrument, or what 
Is the just rule furnlshed by the principles of commercial law to govem the 
case. And we hâve not now the slightest difficulty In holding, that this section, 
upon its true Intendment and construction, Is strictly limited to local statutes 
and local usages of the character before stated, and does not extend to con- 
tracts and other instruments of a commercial nature, the true interprétation 
and effect whereof are to be sought, not in the décisions of the local tribunals, 
but in the gênerai principles and doctrines of commercial jurisprudence. Un- 
doubtedly, the décisions of the local tribunals upon such subjects are entitled 
to, and will receive, the most dellberate attention and respect of this court; 
but they eannot fumish positive raies or concluslve authority by wîhlch our own 
Judgments are to be bound up and governcd." 

It is true that in the case cited the suprême court were consid- 
ering and interpreting a negotiable instrument in the light of the 
principles of commercial law, but their language is equally appli- 
cable to the interprétation of ordinary contracts. Subséquent de- 
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cîsions onlj tend to reaflarm this raie, and in Lane v. Vick, 3 How. 
464, it was said: 

"Wlth the greatest respect, It may be proper to say that tlils court do not 
foUow the State courts in their construction of a will or any otlier instrument, 
as they do in the construction of stati^tes." 

See, also, Oarpenter v. Insurance Co., 16 Pet 495; Butz v. Oity 
of Muscatine, 8 Wall. 575; Oates v. Bank, 100 U. S. 239; Watson v. 
Tarpley, 18 How. 517; Amis t. Smith, 16 Pet 303, 314; Railroad 
Co. V. National Bank, 102 U. S. 14, 54; Liverpool & G. W. Steam 
Co. V. Phénix Ins. Ce, 129 U. S. 397, 443, 9 Sup. Ct. 469. 

The only question involved in the case at bar, as in the suit of Stone 
V. Bancroft in the state court, is one of the interprétation of the con- 
tract sued upon. No rule of property can be said to be involved, nor 
does the décision in the case dépend upon the construction given 
by the state court, tu the case referred to, to the laws of this state. 
The question is confined to the single inquiry as to the interpré- 
tation to be given the contract sued on; that is, whether it is one 
of hiring or one of partnership. This obviously calls for the inde- 
pendent judgment of the court. Reverting, therefore, to the ground 
of demurrer, that the complaint does not state facts sufBcient to 
constitute the cause of action sought to be made, it is plain that 
the disposition of this question dépends upon the interprétation to 
be given to the contract set ont in the complaint Looking at the 
instrument without the aid of any extraneous évidence, it is 
difQcult to escape the conclusion that it was drawn up as, and ex- 
presses, a contract of employment, and not of partnership. Stone 
agreed with Bancroft that he would render certain services in con- 
nection with the publication and sale of the historical works of Ban- 
croft, and of such other work, and conduct such other business, as 
might be, from time to time, taken up and entered into by the His- 
tory Company, for which services te was to receive a monthly sal- 
ary of $350. He was engagea by Bancroft, and the latter agreed 
to pay him. Stone, in return, agreed "to dévote his whole time and 
best énergies, so far as his health and strength shall permit, for a 
period of not less than ten years from the date of the agreement," 
to the purposes and objects above specified. The period of serv- 
ice was distinctiy stated and agreed upon to be not less than 10 
■years, and Bancroft, fully cognizant of this stipulation, neverthe- 
less agreed to pay Stone during that period, for the services ren- 
dered under the contract, the sum of $350 a month. This Bancroft 
agreed to do, although it is recited in the agreement for the em- 
ployment of Stone's services that the History Company, so-called, 
was shortly to be incorporated. Therefore, from the terms of the 
contract itself, Bancroft deliberately engaged and contracted that 
Stone should render services to himself and to the History Company, 
when it should be incorporated, for a certain period, specified at not 
less than 10 years, and for a stipulated salary. The fact that, upon 
the incorporation of the company, Stone was to render his services, 
under the contract with Bancroft, to the company, does not, in law, 
relieve Bancroft from his solemn engagement to pay Stone for the 
services called for by the contract, and which the latter vttas ready 
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and willlng to render. It is immaterial wkether the services were 
rendered to Bancroft personally, or to the History Company. It is 
enough tiiat Stone was engagea by Bancroft to do certain work, 
and that he entered upon the discharge of his duties at the solicita- 
tion of Bancroft, and upon his Written promise to pay for such 
services. The company might receive, under the terms of the con- 
tract between Stone and Bancroft, the benefit of Stone's services, 
and yet, in law, Bancroft, by virtue of his written promise, be liable 
for the payment of the salary. That one may engage the services 
of another to be rendered to a third party is elementary law. 1 
Add. Cont. (3d Am. Ed.) § 38; Craig v. Pry, 68 Cal. 363, 9 Pac. 550; 
Civ. Code Cal. § 1965. One can search the contract in vain for a 
statement or admission that Stone was hired or to be employed by 
the History Company upon its incorporation, and was to be paid 
by the company for the services he rendered under his contract 
with Bancroft. On the contrary, a careful reading of the agree- 
ment leads to the conclusion that Stone was to be paid by Bancroft, 
with whom he entered into the contract. 

It is claimed, however, that the contract was one of partnership, 
and that, by the terms of the contract, Stone was to get a one- 
tenth interest in the History Company, and that, therefore, the 
salary to Stone was intended to be paid by the partnership, and 
not by Bancroft personally. But the difSculty about this conten- 
tion is that Stone was not given the one-tenth interest in consid- 
ération of the services called for under the contract. This one- 
tenth interest was for past services, which had nothing to do with 
those to be performed under the contract sued upon. It was: 

"In considération of the valuable services done by tlie said Stone In eonduet- 
lag the publication and sale of the historical works of the said Bancroft, the 
business formerly being condueted as the Bancroft Works Department of A. 
L. Bancroft & Co., but now being done and shortly to be incorporated under 
the laws of Calif ornia as the History Company." 

This transfer of a one-tenth interest was, however, qualifled by 
a stipulation in the agreement that: 

"Should the said Stone fail in any wise to carry out this agi'eement, or any 
part thereof, in its fuU letter and spirit, then the said one-tenth interest in the 
said History Company shall be forfeited, and revert to the said H. H. Bancroft." 

There was a further stipulation in the agreement that, should 
Stone die before the expiration of flve years from the date of the 
agreement, his heirs would only get one-half of the one-tenth in- 
terest referred to. Outside of this transfer of a one-tenth inter- 
est for past services, there is nothing in the language or terms of 
the contract sued upon which would justify the interprétation that 
it was ever intended to be, and is, in légal effect, a contract of part- 
nership. The Word "partners" is not once used, nor, in fact, does the 
instrument contain any expressions from which it could be reason- 
ably and fairly deduced that the parties considered that they were 
entering into partnership relations. Indeed, the récital in the in- 
strument that the History Company, so-called, was shortly to be in- 
corporated, would seem to be inconsistent with the idea that Stone 
and Bancroft considered that they were entering into a partner- 
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dilp. Tte STipreme court of this state, in the case before referred 
to, involving tais agreement, took the view, as stated, that the con- 
tract was one of employment, and not of partnership. While it is 
true that this décision, under the authorities heretofore cited, is 
not binding on this court, involving, as it does, merely the inter- 
prétation of an instrument, still it is entitled to great respect. 
Swift V. Tyson, supra. The interprétation of the contract in ques- 
tion arose, as in the case at bar, upon a gênerai demurrer to the 
complaint. The suprême court, in afflrming the décision of the 
trial court overruling the demurrer, used the following language: 

"We think the only fair interprétation to be given this contract is that Ban- 
croft was to pay Stone three hundred and fifty dollars per month for his 
services. There is but a single theory that can be advanced looking to a con- 
trary construction, and that is to the effect that this contract between Bancroft 
and Stone constituted them pai-tners (Stone possesslng a one-tenth interest in 
the partnership), and that consequenfly the salary of said Stone was to be pafd 
by the partnership. Upon a mère cursory examlnation of the contract, it Is 
plalnly évident that it does not, and was never intended to, create a partnership 
between thèse two parties. This is patent from the fact that it was contem- 
plated in the writing itself that in the near future the History Company was 
to be incorporated. It is doubly apparent when we conslder that the one-tenth 
Interest in the property given by Bancroft to Stone failed to vest any absolute 
tltle in him, but was dépendent upon conditions, and llable to be forfeited and 
revert to Bancroft at any moment. That Stone liad no such interest in this 
business as to constltute him a partner is further made plain when we look at 
the provision of the contract wtierein it Is expressly stipulated that, if Stone 
should die within five years from its date, then only one-half of the one-tenth 
interest should pass to hls helrs. To hold thèse parties partners imder the 
agreement would make Stone's salary dépendent upon the profits of the busi- 
ness. There is nothing eontained herein to indicate any suoh intention, and it 
is certainly not so provided. We eonclude that the contract should be construed 
as a contract of hiring of Stone by Bancroft at an agreed priée of three hundred 
and fifty dollars per month." Stone v. Bancroft, 112 Cal. 652, 655, 44 Pac. 1069. 

The view taken, and thus expressed, by the suprême court of this 
state, accords with the view I take of the légal effect of the contract 
in question. In my opinion, the plaintiff's cause of action is legally 
and properly based upon the contract as one of employment; and 
the complaint, in my judgment, states facts sufQcient to consti- 
tute a cause of action. The demurrer will be overruled, with leave 
to the défendant to answer within 10 days, if he shall be so advised. 



STUFFLEBEAM v. DE lASHMUTT. 

(Circuit Court, D. Oregon. November 18, 1897.) 

No. 2,409. 

National Banes — LiABiiiiTY of Stockholdbr — Pdrchasb Indttced et 
H'haud. 

One who is induced by fraud to purchase stock of an insolvent national 
bank, and hâve it transferred to him on the books of the bank, and who, 
npon discovery of the fraud, takes prompt action to rescind the contract, 
is not llable to assessment on such stock, except on behalf of persons who ex- 
tended crédit to the bank, after the transfer, wlthout knowledge of the fraud. 
Apparent Stockholder— Gkound op Liabilitt — Estofpei,. 

The binding character of the obligation of one whose name appears as a 
Stockholder on the books of a corporation Is on the principle of estoppel, 

83 F.— 29 
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wMch pieclndes hlm from denylng a relation he bas assumed, and upon the 
strength of wblch others bave acted. 

W. H. Effinger, for plaintiff. 
E. B. Williams, for défendant. 

BELLINGEB, District Judge. This is a demurrer to the separate 
answer of De Lashmutt to the complaint in an action brought to 
recover an assessment upwn national bank stock held by défendant, 
on the ground that the facts alleged do not constitute a défense to 
the cause of action set ont in the complaint. The separate answer 
allèges, in eflfect: That défendant was induced by false représenta- 
tions, fraudulently made, as to the condition of the National Bank of 
Moscow, by Brown, the président of the bank, and Brune, its cashier, 
to convey land of the value of $15,000 to Brown in considération of 
the transfer to défendant of stock in the bank of the par value of 
112,500. That about 20 days thereafter said bank was closed by 
the ofacers of the United Statea government, and the bank taken in 
charge by them. That then, for the flrst time, the défendant became 
apprised of the condition of the affairs of such bank, and of the 
fraud practiced upon Mm. That he then leamed that said bank 
was insolvent at the time the stock was assigned to défendant. That 
the stock at that time was valueless, and the holders thereof were, 
moreover, liable to be called upon for assessments to pay creditors. 
That, as soon as this condition of the aflfairs was made known to 
défendant, he rescinded the contract he had made with Brown, and 
called upon him to reconvey the land taken by him; and défendant 
tendered the stock, duly assigned, to Brown. That Brown refused 
to accept such tender, or make reconveyance, as demanded. That 
immediately thereupon, and prior to the assessment sued on, défend- 
ant brought a suit against Brown to rescind such contract, and re- 
convey the land so fraudulently, as alleged, procured to be conveyed 
by Brown and Brune. The plaintiff contends that the liability of 
défendant is absolute ; that it follows the légal ownersMp of the stock 
in his hands, regardless of any right in défendant to hâve the con- 
tract by which he took such title canceled. 

ït is held in numerous cases — and there is nothing to the contrary 
— that a subscriber who is induced to subscribe for stock in a corpora- 
tion by fraudulent représentations may set up such fraudulent rep- 
résentations by way of défense in an action to recover the purchase 
price of the stock so taken. Bank v. Peck, 29 Conn. 384. And a re- 
ceiver has only the right existing in the corporation at the time of 
his appointment. The case mainly relied upon in support of the 
demurrer is that of Pauly v. Trust Co., 165 U. S. 606, 17 Sup. Ct. 
465. This case holds that if the owner of stock transfers his 
shares to another as collatéral security for a debt due to the latter 
from such owner, and if, by the direction or with the knowledge of 
the pledgee, the shares are placed on the books of the association in 
such way as to imply that the pledgee is the real owner, then the 
pledgee may be treated as a shareholder, within the meaning of 
section 5151 of the Revised Statutes of the United States, and there- 
fore liable, upon the basis prescribed by that section, for the con- 
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tracts, debts, and engagements of the association. The court, in its 
opinion, says: 

"It is true that one who does not In fact Invest hls money In such shares, but 
who, although reeeivlng them slmply as collatéral security for debts or obliga- 
tions, holds himself out on the books of the association as true owner, may be 
treated as the owner, and therefore liable to assessment, when the association 
becomes Insolvent and goes into the hands of a recelver. But this is upon the 
ground that, by allowing hls name to appear upon the stock list as owner, he 
represents that he is such owner; and he will not be permltted, after the bank 
fails, and when an assessment is made, to assume any other position, as agalnst 
eredltors. If, as between creditors and the person assessed, the latter is not 
held bouDd by that représentation, the list of shareholders requlred to be kept for 
the inspection of creditors and others would lose most of Its value." 

And the court, in its opinion, further says: 

"But thls rule can hâve no just application when, as in this case, the cred- 
itors were informed by that list that the party to whom certiflcates were issued 
was not in fact, and did not assume to be, the owner of the shares represented 
by them, but was, and assumed to be, only a pledgee, having no gênerai prop- 
erty ta the thlng pledged, but only a right, upon default, to sell in satisfaction 
of the pledgor's obhgation. * * * As already indlcated, those may be treat- 
ed as shareholders, within the meaning of section 5151, who are the real owners 
of the stock, or who hold themselves out, or allow themselves to be held out, as 
owners in such way and under such circumstances as, upon principles of fai» 
dealing, will estop them, as agalnst creditors, from claiming that they were not 
in fact owners." 

The liability thus held to exist is, as will be seen, upon the prin- 
ciple of an estoppel, by which a person who has held himself out as a 
stockholder of a corporation will not be allowed to escape the lia- 
bility that attaches to him in that relation, as against persons who 
dealt with the corporation upon the strength of his relation to it as 
a shareholder. 

In Waite v. Dowley, 94 U. S. 527, the court says that the act of 
congress "was merely designed to f urnish to the public dealing with 
the bank a knowledge of the names of its corporators, and to what 
extent they might be relied on as glving safety to dealing with the 
bank." Many of the cases use the expression, with référence to 
the conduct of persons sought to be held as stockholders, "holding 
themselves out" as stockholders. If in this case any créditer for 
the payment of whose debt the assessment sued on was levied, 
had become a creditor after the transfer to De Lashmutt of the 
shares of stock upon which he is sought to be held, the principles 
of the case of Pauly v. Trust Co. would apply. In such case it 
must be said that the creditor acted upon the représentation that 
De Lashmutt was a stockholder, in extending his crédit to the cor- 
poration; and in that case, whatever equities there might be as be- 
tween De Lashmutt and the persons from whom he took the stock, 
thèse would not avail the défendant as against the innocent creditor, 
who dealt with the corporation without knowledge of thèse equities 
Consider the reason for the liability that attaches to the stock- 
holder whose name appears upon the books of the company as such, 
What efîScacy is there in the fact of the name of the stockholder 
being upon the books of the company to bind him? The reason 
of the obligation is apparent. It is in the fact that this appear- 
ance of the books of the corporation opérâtes as an inducement to 
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persons to deal with the corporation. There is no mystery in the 
binding character of the obligation wliicli tke stoc]ih.older assumes 
whose name appears upon tlie boolis of tiie company, The obliga- 
tion is because of the principle of estoppel, by which one is pre- 
cluded from denying a relation which he has assumed, and upon the 
strength of which others hâve acted. If no one has acted upon tiiis 
représentation; if the contract is repudiated with promptness, and 
before an assessment or other attempt to enforce the liability is made, 
— there is no reason in law or in morals why the party should be 
bound as a stockholder. In this case the facts, as disclosed by the 
separate défense, show that De Lashmutt acted with promptness 
upon discovering the fraud that had been perpetrated on him, in 
proceeding to disafSrm the contract under which he took the stock, 
and he brought his suit to cancel that contract and recover bacli the 
considération paid by him before this assessment was made; and it 
is not claimed that any debt of the corporation was created between 
the time of the transfer and the levying of the assessment, so that, so 
far as the creditors of the bank are concemed, they hare not been 
afïected by the transfer to the défendant. No one has been preju- 
diced by what has been done. The rights of ail persons interested 
in the assessment made are precisely what they would hâve been 
had there been no transfer of stock by Brown to the défendant. Un- 
der thèse circumstances, upon what principle of justice, or of law, 
which is the embodiment of justice, can De Lashmutt be held to a 
liability on account of the fraud by which he was induced to give 
up a valuable property for certificates of stock, which were not only 
worthless at the time, but which carried with them a large liability 
in favor of existing creditors? The case is not différent from those 
cases where the action has been brought to recover the considération 
agreed to be paid by the transférée for the stock taken by him. In 
those cases the action has been brought either by the corporation it- 
self, or by the receiver acting for the creditors of the corporation. 
In this case the receiver has no greater right than the corporation 
would hâve, suing in its own right. The demurrer is overruled. 
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(Circuit Court of Appeals, Fifth Circuit. June 7, 1897.) 

Triai,— Instructions. 

Where the whole charge, taken together, does not présent such misiîlree- 
tlon as could hâve mlsled the jury in their application of tlie charge to the 
entlre proof , there is no ground of reversai, thoueh some parts of the charge 
may be subject to crlticism as separate propositions. 

In Error to the Circuit Court of the United States for the Eastem 
District of Texas. 

This was an action at law to recover damages for negligently causing 
death. At the trial in the circuit court a verdict was given for the 
plaintiff, judgment was entered accordingly, and the défendant has 
brought the case to this court on writ of error. The facts are suf- 
flciently stated in the charge of the court to the jury, which was in full 
as follows: 
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"This Is an action brought by Maggle A, Holllday for the beneflt of herself 
and chlldren, named lu the pétition, against the Texas & Pacifie Railway Com- 
pany, In whieh the plalntlffs allège that on the 31st day of August, ISSM, In 
the clty of Texarkana, Bowie county, Tex., the défendant, through Its agents 
and employés, in the opération of its train and cars at Texarkana, negligently 
ran an angine of défendant over the person of De Witt C. Holllday, by whlch 
he was killed. Suit was brought by Mrs. Holliday as the surviving wife of 
De Witt C. Holliday, for the beneflt of herself and cWldren, alleging that the 
chlldren were the issue of marriage between herself and the deceased. This 
action is brought under the state statute which reads as follows, in so far as 
It relates to this case: 'When the death of any person Is caused by the négli- 
gence or carelessness of the proprietor, owner, charterer, or hirer of any rail- 
road, steamboat, stage coaeh or other vehicle for the conveyance of goods or pas- 
sengers, or by the unfîtness, négligence or carelessness of their servants or 
agents;' and then state that an action may be brouglit therefor. This Is not 
the exact language of the pétition, but It is substantlally the issue made by the 
plalntiffs. The défendant answers by a gênerai déniai, which places the bur- 
den of proof upon the plalntiffs to establlsh the charge as alleged by a pré- 
pondérance of the évidence. Défendant further answers specially that De Witt 
C. Holliday was killed without any fault or négligence upon the part of the 
défendant, but that said Holliday was guilty of négligence himself, which con- 
tributed to his death. In this action there is no dispute that if said Holliday 
was killed by the défendant through its négligence, uncontributed to by said 
Holliday, that the plalntiffs could reeover, and there is no contention that if 
said Holliday was guilty of contributory négligence upon his own part, which 
was the direct cause or contributed to his death, that no recovery could be 
had. There is no question made that said Holliday was the busband of the 
plaintiff Maggie A. Holliday, and was the father of the chlldren mentioned in 
the pétition, nor Is It disputed that he was killed at the time and place chargea, 
and by being run over by an engine of the défendant. The questions to be 
decided by you are as follows: 

"Was the défendant négligent in the opération of the engine that killed De 
Witt 0. Holllday? Was De Witt €. Holllday himself guilty of négligence that 
contributed to his death? You are further to décide whether or not both the 
défendant and De Witt C Holliday were guilty of négligence which resulted in 
said Holliday's death. In determining thèse questions that it was the duty 
of the défendant to either ring the bell or blow the whistle in approaching Oak 
Street erossing, in order to avoid injury to any one crossing said street. Being 
In the corporate limits of a city, and where one or more streets should be 
crossed, and the évidence showing that said défendant was moving its engine 
from its dépôt to its roundhouse, a distance less than eighty rods, the state 
statute would not make It incumbent upon the défendant to ring the bell or 
blow the whistle contlnuously, but it would be incumbent upon the défendant 
to use ordinary care to avoid injury to any one crossing Oak street, whlch might 
be by keeping lights at said crossing, ringing the bell or blowing the whistle, as 
It approaehed said street; and also, if said Oak street was a place where many 
people were in the habit of crossing, and might reasonably be expected to be 
crossing, said street, it might also be necessary to keep a watchman in addi- 
tion to the other précautions above mentioned. There is no exact définition of 
the words 'ordinary care.' Its légal meaning Is that ail reasonable précautions 
shall be taken to avoid injury, the means to be used, or necessary to be used, 
dependlng upon the danger to be apprehended from négligence, and this varies 
owing to each particular situation. The diligence that might be used at a coun- 
try crossing, where but few people pass, would be less than that required In 
crossing a street in a city or town where people were in a habit of frequently 
passing. But the test, finally, is the taking of ail reasonable précautions to 
avoid danger, that a reasonable prudent person would take under like clrcum- 
stances. The duty of a person approaching a railroad crossing is that he shall 
look and listen, use his sensé of hearing, and that he shall also use ail watch- 
fulness that a reasonable prudent person would use under like circumstances. 
A person approaching railway crossings bas the right to expect that a railway 
Company wIU give such signais of an approaching train as the law requires. 
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and If, relylnK Hpon thls, he attempts to cross the tracks and is injured by reason 
ot the fallure of the employés of the railway company to give such signais, then 
he Is entitled to recover, unless you flnd from the évidence that in attempting 
to cross the rallroad track the person Injured failed to exercise such care aa 
an ordinary prudent person would liave exercised under similar circumstances. 
Upon the issue of contributory négligence, the burden of proof is upon the 
défendant to show that De Witt C. HoUiday was négligent, and that this nég- 
ligence contribnted to his Injury; and it will not be presumed, without évidence, 
that deceased dld not exercise proper care in attempting to cross defendant's 
track at the time of the injury, but you are Instructed that such négligence 
need not be proven by any eyewitness, as to whether he was looking or not, 
or exercising proper care, but may be proven by ail the circumstances surround- 
Ing the parties at the time of the accident. If the jury find that there is no 
évidence to show whether De Witt C. HoUiday did or did not look and listen 
for approaching engines, cars, and trains when about to cross the defendant's 
track where he was killed, in that event the law would présume that he did 
so look and listen when about to cross said track. If you find from the évi- 
dence that an ordinance of the city of Texarkana, Tex., was in force at the 
time deceased, HoUiday, was kiUed, requiring the défendant, in connection 
with the St. Louis. Arkansas & Texas Bailway Company, to keep and main- 
tain a watchman during aU hours of the day and night, at the intersection of 
Oak Street with said railways, within the limits of Texarkana, and that said 
ordinance fnrther required said railways to maintain an electric arc light at 
the intersection of said Oak street with said railways, and you further find that 
said railway companies failed to keep a watchman, as required, or failed to 
erect and maintain such electric are light, at the intersection of said Oak 
Street with said railways, as provided by said ordinance, and that no watch- 
man was kept, or that no electric light was maintained, as provided by said 
ordinance, at the time De Witt C. HoUiday was kUled, in that event the law 
authorizes you to infer négligence on the part of the défendant railway company. 
Therefore you are instructed that if from the évidence in this case you flud 
that De Witt C. HoUiday was killed by the défendant, and. that such death was 
the resuit of négligence on the part of the défendant, and was not contributed 
to by the deceased, HoUiday, you will find for the plaintifCs against the de- 
fendant damages as hereinafter Instructed, not to exceed the amount claimed 
in the pétition, to wlt, .$20,000; but if you flnd that said HoUiday was killed 
by the défendant, and that said HoUiday was négligent, as above deflned, and 
that his négligence contributed to his death, in that event the plaintiffs cannot 
recover, even if the défendant was négligent, or if both were négligent and 
his death was the resuit of the concurring négligence; In that event, plaintiffs 
cannot recover, and you wiU find for défendant. 

"In determining the question as to whether the défendant was négligent or 
not, you are to take Into considération ail the évidence offered in this case. 
In determining the question as to whether De Witt C. HoUiday was négligent, 
you are likewlse to consider aU the testlmony offered in this case affecting his 
knowledge of the use of said yards, the passage of trains, and the dangers to 
be apprehended In crossing the same; also that It was dark, and to use reason- 
able care under the circumstances; or if you flnd from the évidence that De 
Witt C. HoUiday was standing near the track upon which he was afterwarda 
kiUed, and after the engine had approached him so closely that it could not 
be stopped, and he unthoughtedly or intentionally stepped upon the track, and 
was killed, in that case the plaintiffs could not recover. The measure of dam- 
ages In this case, if you find for the plaintiffs, would be In such sums of money 
as a présent payment in cash would falrly and reasonably compensate tbem 
for the loss of De Witt 0. HoUiday; but in that connection you are instructed 
that no recovery can be had for mental angulsh or the loss of his association, 
but It is based purely upon the amount of money that he would bave probably 
earned during the remainder.of his life, taking Into considération his âge, and 
you will not consider any other élément of damages." 

The first assignment of errer was to the refusai of the court to 
direct a verdict for défendant. The other assignments were as fol- 
lows: 
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"Second asslgnment of error: The court erred In Its main charge in giving 
th« foUowlng: 'If the Jury flnd that there is no évidence to show whether 
De Wltt 0. Holllday dld or dld not look and llsten for approachlng englnes, 
cars, and trains when about to cross the defendant's track, where he was 
klUed, in that event the law would présume that he dld so look and listen when 
about to cross the track,'— because the same Is not applicable to the évidence, 
and the law présumes nothing, and the charge was mlsleadlng to the jury, as 
there were eyewitnesses to the killing, as shown by the évidence, and It was 
the duty of the court to charge the law on the évidence, and not to Instruct 
the jury to Inquiré If there was or was not any évidence on any particular Issue 
or phase of the case. 

"Thlrd asslgnment of error: The court erred in Its main charge to the jury, 
as follows: 'If you find from the évidence that an ordinanee of the city of 
Texarkana, Tex., was In force at the tlme deceased, HoUiday, was kllled, 
required the défendant, in connection with the St. Louis, Arkansas & Texas 
Railway Company, to keep and maintain a watehman, during ail bouts of the 
day and night, at the intersection of Oak street with said railways, within the 
Umits of Texarkana, and that said ordinanee further required said railway^ 
to maintain an electric arc light at the intersection of the said Oak street with 
Said railways, and you further find that said railway company failed to keep 
a watehman as required, or failed to erect and maintain such electric arc light 
at the intersection of said Oak street with said railways, as provided by said 
ordinanee, and that no watehman was kept, or that no electric light was main- 
tained, as provided by said ordinanee, at the tlme De Witt C Holliday was 
killed, in that event the law authorizes you to infer négligence on the part of 
the défendant railway company,'— because such failures, upon which there was 
a confllct In the évidence, were only circumstances from which, on the whole 
case, the jury might Infer négligence, and the same was too broad and mlslead- 
lng to the jury. 

"Fourth asslgnment of errôr: The court erred In refusing to give the fol- 
lowing spécial instructions to the jury: (2) 'If you believe from the évidence 
that the deceased. De Witt C. Holliday, stopped north of track No. 24, in the 
yards at Texarkana, and waited for the train to back up said track with cars, 
and that as the englne passed or cleared Oak street crossing pushing said cars, 
that then the deceased walked to track No. 23 or 21, on which he was killed, 
and that just as he stepped on said track the tender of the englne No. 48 waa 
in close proximity to him, and almost instantly killed him, you will find for 
the défendant company, even though there was no electric arc light burning, 
and no beU was being rung on the engine, and no whistle had been sounded by 
it, and no watehman was on duty at the time of night when Mr. Holliday was 
killed,'— because this Is the law applicable to this case, and should hâve Iseen 
given by the court. 

"Fifth asslgnment of error: The court erred in refusing to give the foUowing 
spécial charge: (3) 'If you believe from the évidence that the deceased, De 
Witt C. Holliday, was well acquainted with the yards, and the opérations of 
trains thereln, and that it was dark at the time of the accident in which he 
lost bis life, then a higher degree of care than ordinary devolved on him to 
look out for hls safety, and the plaintiiïs hâve the burden to establish, by 
proof, that he was exercising such high degree of care when he stepped upon 
the track just before he was killed,'— because the deceased' s kr;owledge of the 
yards, operating of trains, and familiarity with the surroundings required him 
to be constantly on the lookout for danger, and, knowing the yards to be dan- 
gerous, should hâve exercised a higher degree of care for his own safety than 
would be required of a stranger, or one not so well acquainted therewlth. 

"Sixth assignment of error: The court erred in refusing to give the foUowing 
spécial charge: (4) 'If you flnd from the évidence that the deceased by his acts 
in stepping on the track In close proximity to the engine and tender which 
kllled him, wlthout looking or listening before he stepped on said track for 
approachlng engines and trains, was guilty of contributory négligence,— that is, 
that his said act put in motion a train of causes which led to his death,— you 
wlU flnd for the défendant.' The refusai to give this spécial charge was error, 
because the act of the deceased in so stepping upon the track was contributory 
négligence, and the accident could not hâve been avoided If the engineer had 
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seen hlm, and the défendant owed him no dnty untll the engineer had knowl- 
edge o£ hte perlions condition. 

"Seventh assignaient o£ error: The court erred In refuslDg to glve the fol- 
lowlng spécial charge: (5) 'If you believe from the évidence that the deceased 
went upon the track at the Oak street erossing, the duties of the deceased 
and the défendant were mutual and reclprocal, and the deceased did not forfeit 
ail right of protection by going on the track, yet the plaintiffs could not recover 
unless they prove that the operatives In charge of said engine could hâve stopped 
the engine, and avolded the accident after they had observed him on the track 
in a place of danger.' The refusai of the court to give this spécial charge was 
error, because the deceased was constantly at work in the yards, and familiar 
■wlth the environment, and not expeeted by railway operatives to step directly 
In front of a movlng tender, and the défendant owed him no duty untU its 
operatives observed him in a place of danger, or knew him to be in péril. 

"Eighth assignment of error: The court erred in refusing to give the follow- 
Ing spécial charge: (6) 'If you flnd from the évidence that Orland Holliday 
Is twenty-two years of âge, you wlll flnd against him in your verdict, even if 
you should find for the rest of the plaintiffs.' The court erred in refusing t» 
give this spécial charge, because the undisputed évidence showed that Orland 
Holliday was over twenty-one years of âge at the time of the trial, and the 
suit bcing brought by hls mother for herself and her mlnor children, he being 
then a mlnor." 

T. J. Freeman and W. T. Armistead, for plaintiff in error. 
Oscar D. Scott, Paul Jones, and Sam S. Solinski, for défendants in 
error. 

Before WHITE, Circuit Justice, McCORMICK, Circuit Judge, and 
NEWMAN, District Judge. 

PER CTJRIAM. The paragraphs of the gênerai charge to which 
exceptions were taken and on which error is assigned, considered as 
separate propositions, may be somewhat subject to criticism and re- 
quire qualification; but considered in their relation to the whole 
charge, and to ail the proof in the case, they do not présent such mis- 
direction to the jury as did or could hâve misled them in their appli- 
cation of the whole charge to the whole proof. The charges requested 
and refused, as far as they were sound and not calculated to mislead 
by giving undue prominence to certain features of the proof, are suffl- 
ciently embraced in the gênerai charge of the court. Upon a full con- 
sidération of the whole case, we are satisfied that it was faîrly submit- 
ted to the jury under sufflcient and proper instructions, and that the 
judgment of the circuit court should be, and it is, afiQrmed. 



SMITH V. McINTIRE et al. 

(Circuit Court, N. D. Ohlo, W. D. July 15, 1897.) 

WiLL — Construction — Trust in Lands — Power to Sell to Pat Debts. 

A wiU required that the debts of the testator should first be paiiJ, ami 
then proceeded: "I give, devise, and bequeath to my wife, in lieu of her 
dower, the plantation on which we now réside, • * * during her natural 
life, and ail the live stock of every description; also ail the household fur- 
niture and other items not particularly mentioned and otherwise dlsposed 
of in this will, during her natural life, as aforesaid; she, however, first 
disposing of a sufficiency thereof, to pay my Just debts as aforesaid. And 
at the death of my wife ail the property hereby devised or bequeathed to 



8MITH T. M'INTIEB. 



467 



her as aforesald, or eo mueh tbereof as may then remain unexpended, to 
my cblldren, and thelr heirs and assigna forever." The wlfe was then 
named as exécuter. EM, that the will conferred on the wif e, independently 
of her office of executrix, a trust In the land, wlth power to seU It to pay 
debts, and that, she havlng sold It, after the lapse of 50 years, and in the 
absence of proof to the eontrary, the presuinption would be Indulged tiiat 
Bhe excrdsed the power for that purpose. 

Si 8ame — Marriagb oï Execdtbix — Vacation of Office. 

The Ohio statute in force in 1846, providing that, whenever a single 
woman appointed as exécuter should marry, the marriage should vacate her 
office of exécuter, was probably not applicable to a wlfe who was nomi- 
nated as exécuter in her husband's will, and who becomes exécuter, and a 
single woman, by hls death. 

8. Statute op Limitations — Ci-atms against Bstatb — Phesumption. 

After a lapse of nearly flfty years It will be conclusively presumed, in 
favor of bona fide purchasers for value of real estate sold to pay the debts 
of an estate, that such debts were net barred by the statute ef limitatioas 
in force at the time, if it appears that they might hâve been wlthln any of 
the exceptions in the statute. 

4. Estoppel— Dbvisebs dp Kemaittdeb — Delat, 

Where a testator devised a life estate in real property to hls wlfe, wlth 
remainder in fee to hls children, ail of whom were quite young, and the 
widow, in the exercise of a doubtful power to sell such real estate to pay 
debts, conveyed the same In fee simple, remarried, and wlth her husband 
and children moved to a distant state, where she remained about 40 years, 
nelther the long delay, inaction, nor the fact that they participated in the 
distribution of thelr mother's estate, will estop them from claiming such 
real estate 10 years after thelr mother's death, the statute of limitations 
In such case allowing 21 years. 

K. Construction of Will— Puhchaseks undeb Power— Pbesumptions after 
50 Ykars. 

Wliere the construction ef a wlU and the existence of a power under it 
are brought in question, and found to be doubtful, if a challenge cornes after 
50 years, the beneflt of every possible doubt will be given, and erery rea- 
sonable presumption will be indulged, In favor of bona fide purchasers for 
value of lands sold and conveyed by the trustée In the exercise of such 
doubtful power; and, unless the right of the plaintifCs to recover, and that 
no such power existed, clearly appear from the language of the will, titles 
thus acqulred will be upheld. 

Action at law by A. Lee Smith against John H. Mcintire and otbers 
to recover real estate. On motion to direct verdict for défendants. 

Hurd, Brumback & Thatcher, for plaintiff. 
Potter & Emery, for défendants. 

HAMMOND, J. Lord Coke observed that "wills, and the construc- 
tion of them, do more perplex a man than any other learning; and, 
to make a certain construction of them, this excedit jurisprudentum 
artem. But," he adds, "I hâve learned this good ruie: always to 
judge in such cases as near as may be and according to the rules of 
law." 3 Jarm. wais, 699; 2 Bulst."l30. Certainly no will could more 
perplex a man than that we bave before us for construction. It is 
susceptible of at least three différent interprétations. It is as fol- 
lows: 

"I, William L. Smith of Williams County, and State of Ohlo, do make and 
publish this nay last will and testament in manner and form foUowing, that 
is to say: flrst, it is my will that my funeral expenses and ail my just debts 
be fuUy paid. second, I give, devise and bequeath to my beleved wife, Mar- 
garet, in Heu of her dower, the plantation on whlch we now réside situated In 
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Town seven, North of Range four Bast In section eight, containlng eighty acres 
more or less, during her natural Ufe; and ail the live stock of every descrip- 
tion; also ail the houseiiold fumiture and other items net partlcularly mentlon- 
ed and otherwlse dlsposed of In thls will during her natural llfe as aforesald; 
she however flrst disposlng of a sufiQciency thereof, to pay my Just debts as 
aforesald. 

"And at the death of my wlfe, aJl the property hereby devised or bequeatlied 
to her as aforesaid, or so much thereof as may then remain unexpended, to my 
chiidren and their heirs and assigns forever. And lastly, I hereby constitute 
and appoint my wife to be Exécuter for this my last will and testament, re- 
voking and annuUing ail former wills by me made, and ratifying and eonfirming 
thls and no other to be my last will and testament. 

"William L. Smith [Seal]. 

"Signed and sealed thls seventh day of December, eighteen hundred and for- 
ty-three, in présence of 
"John Rings. 
"Rachel C. Rings." 

The will is neatly written, evidently by a man of éducation, gram- 
matically expressed and punctuated, barring some indistinct and 
doubtful marks of punctuation. It was evidently written by the 
testator himself. Analyzing the document by its sentences, phrases, 
and paragraphs, the structural arrangement is quite clear. First. 
In the ordinary fonn, he directs his debts and funeral expenses to be 
paid. Second. He devises the 80 acres of land on which they lived, 
which is in contre versy in this suit, to his wife for life. Then he dis- 
poses of his Personal property, partlcularly mentioned, and in gênerai 
words, ail his other estate, by giving it to his wife, either for life or 
absolutely, as it may be interpreted ; f ollowing which he writes the 
words of such great concern in this litigation, which again refer to 
the payment of his debts. Then, by a separate paragraph, he blends 
the real and personal property in a devise and bequest of the remain- 
der in the whole to his chiidren, and appoints his wife executor. It 
may be doubtful, on an inspection of the original will as to punctua- 
tion and capital letters and spaces, whether there are three para- 
graphs or only two ; but it is certain that the disposition made of the 
real and personal property, so far as it relates to the interest of the 
v/ife, and her power over it, is made in a single paragraph and a 
single sentence, and it may be that the opening provision for the pay- 
ment of his debts and funeral expenses is also embodied in the same 
paragraph, and even in the single sentence; and what might hâve 
been separate items, paragraphs, or sentences, and ordinarily would 
be for clear expression, are consolidated by the use of commas and 
semicolons, thereby very much confusing the meaning of the testator, 
when sought under the rule of noscitur a sociis, because it is difflcult 
to tell just what association the words and phrases were intended 
by him to hâve. He very clearly gives his wife only a life estate in 
the land, and no larger estate whatever. Whether he gives the per- 
sonal property to her absolutely, or only for life, or part of it abso- 
lutely and part of it for life, is very doubtful, when we look alone at 
the words by which he gives it to her. If, however, that personal 
property were in litigation, and it became important to résolve that 
doubt, it would be resolved, by the paragraph giving the remainder 
to his chiidren, as giving her only a life estate. The importance of 
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tte phraseology in respect of this is now conflneci to the association 
of thèse words with the great struggle over tiie other words, "she how- 
ever first disposing of a suflQciency thereof, to pay my just debts as 
aforesaid." Wliether she took a life estate in the personal property, 
or took it absolutely, whatever was left at her death "unexpended" 
goes to the children. But, inasmuch as the words relating to the dis- 
puted power are so intimately associated in juxtaposition to the be- 
quest to her of the personal estate, the contention of the plaintiff is 
that the words, "not particularly mentioned and otherwise disposed 
of in this will during her natural life as aioresaid," are ail to be takeu 
together as an adverbial or descriptive expression of the meaning of 
the words immediately preceding them, namely, the words "and other 
items," thus resulting in an absolute bequest of the entire personal 
property to the wife, with the power of disposing of "a sufficiency 
thereof" to pay his just debts. It must be conceded that there is 
great force in this suggestion, particularly when we look at the con- 
dition of the family in 1843, when this will was written, and nearly 
three years afterwards, when the testator died, located almost in the 
wilderness, upon a farm in the woods, which they were opening and 
establishing, and under circumstances where one of the old people ex- 
amined as a witness in this case, living a neighbor to them at that 
time, says that the chances of making much indebtedness did not 
exist ; and when we consider that he was buried in a coffin made at 
home, and carried to his grave in the farm wagon, it is probable that 
neither funeral expenses nor debts, under such circumstances, could 
involve a very large sum of money, and it is not impossible that he 
considered his personal property sufflcient to pay his debts, and had 
no thought of creating a power to sell his land for that purpose. 
Nevertheless, while the court will look at the circumstances under 
which the testator makes his will, such as the state of his property 
and of his family and the like, and will be guided by the principle of 
interprétation by which clauses that compose a complicated sentence 
are applied to the objects to which they properly belong, as ruled in 
Boyd V. Talbert, 12 Ohio, 212-214, this kind of paroi testimony, even 
where the will is ambiguous, is not controlling, and will not be al- 
lowed to override a contrary intention, fairly manifested by the whole 
will itself. 3 Jarm. Wills, 705, rules 8-11; Smith v. Bell, 6 Pet. 68; 
Blake v. Hawkins, 98 U. S. 315-324. Why should we take the 
words, "she however first disposing of a sufflciency thereof, to pay my 
just debts as aforesaid," which is the final clause in the sentence and 
paragraph relating to the wife and her interest and power over the 
property, and which cornes after the last semicolon in the sentence, 
and, going back, stop at the next preceding semicolon, thereby limit- 
ing her power of disposition to the household furniture, which ordi- 
narily a testator does not désire to be applied to the payment of his 
debts, but rather wishes to keep in the continued use of the house- 
hold, and such "other items" as are disposed of in that preceding 
clause? The proof hère does not show what thèse "other items" may 
be, and it is altogether conjecture to say that there was anything 
more than a farm wagon, plows, drags, a small library, and such like. 
Besides, this narrowest construction that is possible under this will 
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■would leare ont of her power of disposition "ail the live stoct of every, 
description," wMch is the next immediately preceding clause of the 
sentence between two semicolons. And if we may pass the semicolon, 
and take that into the power of disposition, why may we not pass the 
next semicolon, and take in the clause giving her a life estate in the 
land, thereby extending the power of disposition to pay debts at least 
to her life estate in the land and the live stock, which, it is suggested, 
she had absolutely, and not as a life estate? But is it a fair and 
reasonable construction of this will that there should flow from the 
husband's pen a provision for his wife's comfort and sustenance dur- 
ing her life, and from the same penful of ink a direction that she 
should sell that, and nothing more, to pay his debts? It is true that 
there is much force, as said before, in the suggestion of the condi- 
tions surrounding the family, that the debts were small. But, great 
or small, would a husband, providing for the sustenance and comfort 
of his wife, so eut down her allowauce, and particularly when that 
which he gives is expressed to be in lieu of her dower, which the law 
would exempt from any charge for thèse debts, great or small ? Be- 
sides, the proof is not wholly wanting that the debts may hâve been 
considérable in relation to the value of this whole property. In the 
first place, there is what I will call the "freak" bond, which no one 
seems to be able to satisfactorily explain, that she gave on the 17th 
of August, 1848, about a month before she commenced the sales of this 
property. That bond is in the sum of |1,G00, and is in the form re- 
quired by a statute then existing in Ohio, allowing a residuary legatee 
to take the psoperty and give a bond to pay the debts, yet it is absurd 
to suppose, on the face of this will, that she was in any sensé a "resid- 
uary legatee." There was also another statute of Ohio, cited from 
Curwen, allowing heirs, devisees, and distributees to give a bond, and 
take the property, and pay the outstanding debts. It seems to be 
conceded that the bond was not given under this statute, and nobody 
seems to hâve any explanation now, after nearly 50 years, of the prés- 
ence of this bond in the administration record, beyond the barest con- 
jectures of counsel. Yet, inasmuch as there are no spécifie legacies 
to pay under this will, and whatever gifts of personalty there are were 
to herself, it is a fair inference that this bond was given to quiet the 
clamors or appréhensions of creditors, to some considérable amount, 
in relation to the penalty in the bond of $1,000. More than this, we 
hâve the implication, arising out of the fact that there was a wife 
and an executrix, charged with the duty of paying the debts, en- 
gaged in the business, a month afterwards and subsequently, of sell- 
ing off this property under the assumed powers of this will, or at 
least with no other title to convey except her own life estate in the 
same property, which, naturally, she would not désire to appropriate 
to the payment of her husband's debts, if otherwise she could avoid 
it. It is true that this implication that she was honestly discharging 
her duty as wife and executrix in carrying out her husband's inten- 
tions may be confronted with another implication, — that she was 
dishonestly scheming, in conspiracy with her second husband, to de- 
prive her children of the beneflt of their remainder interests, and ap- 
propriate the property to their own use, and that she was yielding to 
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the temptation to sell the property off in town lots, and get the money, 
and remove to another country, whicli she certainly did. But after 
50 years, and the ravages of ail tkat time upon the lives of witnesses 
and other évidence, would a court adopt the implication of the dis- 
honest purpose rather than the implication of the honest adhérence 
to flduciary duty? Certainly not. Trom this anomalous bond and 
the fact of sales we hâve at least sufSicient proof to counterbalance 
that of the circumstances of the family so forcibly insisted upon by 
the plaintiff's counsel, and we come at last to the cardinal rule of con- 
struction that in such a counterbalancing we shall adhère to what 
intention we may reasonably flnd within the four corners of the will. 
There is a more reasonable construction of this will within the 
four corners of it, and that is to take the words, "she however flrst 
disposing of a sufficiency thereof, to pay my just debts as aforesaid," 
and carry them back over ail the semicolons to the very beginning of 
the will, and then towards the other end of it, to the clause provid- 
ing the remainder for his children, and the last item appointing his 
wife the executrix, and to so interpret it that it was his intention to 
charge his debts upon ail his property, both real and personal, men- 
tioned in the will. The words "a sufficiency thereof" will then compre- 
hend ail the real and personal property, and the words "to pay my 
just debts as aforesaid" will go back to the beginning clause, direct- 
ing that, "flrst, it is my will that my funeral expenses and ail my 
just debts be fully paid," and leave the devise to her and the bequest 
to her, whatever they be, and the devise to his children and the be- 
quest to his children, whatever they be, to take eiïect in actual enjoy- 
ment only after she has "first" disposed of "a sufficiency" to pay the 
debts. Whether this power belongs to her as an individual to whom, 
as a wife and devisee, a spécial trust has been conûded, or as a wife 
to whom the gênerai trust of being the executor of the will has been 
confided, would ordinarily, in practical effect, at least, be unimpor- 
tant. But we shall presently consider its spécial importance in this 
case, and for the présent will pass that considération. It would take 
days, if not weeks, of time, to go carefully over ail the authorities 
that hâve been cited in this argument, and which hâve been sent to 
me in supplemental briefs since the argument closed, to justify this 
construction by the citation of authorities. I should like to do this, 
but the time is not at my command, nor is it necessary. One has only 
to read very superâcially the text-books to see how much litigation 
has arisen, and what a contrariety of opinion has been expressed in 
litigation, about innumerable wills, almost as numberless as the 
sands of the sea, upon the construction whether or not any given 
words constitute a charge of the debts upon the real estate, or croate 
a power in some donee to sell the real estate to pay the debts. In the 
case of Fenwick v. Chapman, 9 Pet. 461, the words of the will were 
thèse: "And after my debts and funeral charges are paid, I devise 
and bequeath as follows," — and they were held by the suprême court 
of the United States to create a charge upon the real estate in exon- 
ération of a manumitted slave. And this upon the authority of cases 
cited with such phrases as "after paying debts," "my debts and lega- 
cies being first deducted, I devise ail my real and personal estate to 
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J. S.," and thfe like; and the court quotes approvingly from one of 
the cases that "very little is suflScient to amount to a charge upon real 
estate," Moreover, it cites approvingly Trot t. Vernon, 2 Vern. 708, 
where a testator willed and devised tliat his debts, legacies, and fu- 
neral should be paid in the flrst place, and then devised his lands to his 
sister for life, with remainder to her issue, remainder over, and made 
the sister executrix, and it was decreed that the lands be charged with 
the debts. Yet, more, the court cites approvingly Earl of Godolphin 
V. Pennock, 2 Ves. Sr. 270, where it was held that real estate was 
charged for the payment of debts under a gênerai clause in a will 
that debts should be ârst paid and satisfled, and it disapproves of 
the contrary doctrine in Davis v. Gardiner, 2 P. Wms. 189, and ad- 
verts to the fact that many cases, both before and after thèse déci- 
sions, could be found either way. There can scarcely be a doubt upon 
such a décision as this by the highest court in the land that it is con- 
clusive that this will should be construed to charge the testator's 
debts upon this real estate. Almost as conclusive is the case of Pot- 
ter V. Gardner, 12 Wheat. 498, where the opinion was by Chief Jus- 
tice Marshall, and the language of the will was this: "I give and 
devise to my beloved son, Ezekiel W. Gardner, and his heirs f orever, 
two-thirds of my Ferry farm, he paying ail my just debts out of my 
said estate," — in which case it was also held that purchasers, who 
pay the purchase money to the persion authorized to sell are not bound 
to look to its application, as to which counsel in this case for the 
défendants cite abundant authority, to which I need not hère refer. 
It is also thoroughly well settled by the cases and authorities cited 
by the défendants' counsel that this rule that the purchaser is not 
bound to look to the application of the proceeds extends to and com- 
prehends a presumption that there are debts existing to support the 
exercise of the power, even where none in fact exist, upon the plain 
ground that the action of the trustée or executor, whichever the case 
may be, is conclusive in favor of bona flde purchasers for f ull value, 
who are not in any manner engaged in a fraudulent conspiracy with 
the trustée or executor charged with such a duty, to defraud the re- 
mainder-men, the ultimate owners, whose estâtes are subjected under 
the power to the charge of the testator for the payment of his debts 
in the first instance. Elliot v. Merriman, 2 Atk. il, 1 White & T. 
Lead. Cas. Eq. 109, note; Hill, Trustées, 506, and note; Story, Eq. 
Jur. §§ 1129-1131, and cases there cited. 

That the power contained in the will was sufQciently executed by 
the deeds which she made without référence to the will on the face of 
the deeds is abundantly established by the authorities, and conclu- 
sivelv by the suprême court in the case of Warner v. Insurance Oo., 
109 tl. S. 357, 3 Sup. Ct. 221, in which the aacient English rule to the 
contrary is disapproved, as it also is in the case of South v. South, 91 
Ind. 221, where the authorities are carefuUy reviewed. See, also, Lee 
v. Simpson, 134 U. S. 572, 590, 10 Sup. Ct. 631; Batchelor v. Brereton, 
112 U. S. 396, 5 Sup. Ct. 180. Hère we hâve in the proof outside of the 
deeds the facts established by the évidence that the priées paid for 
the lots were the values of the entire fee, and not alone of the life 
estate, which was much less ; and we hâve the f urther fact that the 
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parties at the time acted consistently with a conveyance of thé wliole 
fee, and somewliat inconsistently witii the idea of a conveyance only 
of a life estate. The grantors moved entirely away, and gave no at- 
tention to the property such as their fiduciary relation would hâve 
required if they had left behind only life tenants; and the grantees 
proceeded to improve and hold the property as if they owned the en- 
tire fee, and not for the life estate of a woman growing old. There 
cannot be the least doubt that the grantor intended to convey the en- 
tire fee under the supposed authority she had under the will. Besides 
ail this, the language of the deeds and their warranties are not the 
îanguage used in the conveyance of a life estate, but such as is always 
used in the conveyance of a fee. Under such circumstances the au- 
thorities we hâve just cited preclude the idea that the conveyances 
should attach to and convey only the life estate which she held. 

Many very perplexing and interesting questions raised in the prog- 
ress of this case on the pleadings, on the évidence, and upon the tech- 
nical distinctions that hâve been taken in the law for the construc- 
tion of wills and the exécution of powers hâve been ably argued by 
counsel, and I only wish I had the time to caref uUy review and advert 
to them in their bearing upon the soundness of this judgment; but 
that is impossible, and the rulings that hâve been made during the 
trial must sufQce for the présent. It is necessary, however, that we 
should revert to the distinctions that were taken between a power con- 
ferred upon an executor qua executor and one acting as a trustée be- 
yond the ofSce of executor. As before remarked, there would be, ordi- 
narily, for the purpose of this judgment, no practical différence be- 
tween the two. I hâve been inclined to think that possibly the tech- 
nical construction of this will would be that it was the intention of 
the testator to confer on his wife no other power than that ordinarily 
conferred on exécutera in the payment of debts by spécifie directions 
to apply property to their payment, the title to which has descended 
to the heir, or been devised to the heir, and has not been devised to 
the executor, as this was not, so far as relates to the fee, after the 
termination of her life estate. But, having reached the conclusion 
that this will was not the bare and naked devise of a power to sell the 
land to pay the debts, but was a direct charge upon the land itself, 
it has seemed to me that, without the words used, the power of the 
executor to sell it for that purpose might possibly be implied from 
the language and circumstances of this will. There are many nice 
technical distinctions upon this subject, arising ont of the différence 
between the devise of the power and the devise of a title and the créa- 
tion of trusts, that are very perplexing and complicated. But, not- 
withstanding thèse, I am satisfied that under the laws of Ohio any 
executor qua executor might hâve exercised a power to sell this land 
to pay the debts. Possibly it could not hâve been done without the 
aid of a court of equity or a court of probate decreeing the exécution 
of the trust and the subjection of the property to the lien created by 
the will. But if any executor, without such aid, should assume to 
sell the land for the payment of the debts, by direct conveyance, after 
the lapse of 50 years, it is my belief that neither a court of equity 
nor a court of law would disturb a title acquired under such détective 
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exécution of the trust, where it appeared that the purchasere were 
acting bona fide, and not in fraud of the remainder-men, and hâve 
paid a fair considération for the property. However this may be, 
upon considérations of public policy to be presently adverted to, in a 
case of even doubtful construction as to the lodgment of the power, 
a court of law as well as a court of equity would construe it to exist 
aliunde the ofSce of execUtor, and to réside in the danee independently 
as a trustée. The language of this will is broad enough to create 
such a trust outside of the office of exécuter, when you hâve once 
reached the conclusion, as we hâve, that the will charges the debts 
UBon the land ; and theref ore I am prepared to hold, for the purposes 
of this case, that the v;^ife and life tenant hère appointed as exécuter 
also was invested in her own right with the power of sale to pay 
debts, and not by virtue of her ofBce of executor. 

There was a statute in existence at the tlme of thèse transac- 
tions, cited from Curwen, which declared that, whenever a single 
woman appointed as executor should marry, the marriage should va- 
cate her office as executor; and the décisions under that statute show 
that such a marriage annuls her power as executor. It may be sug- 
gested whether this is applicable to a testator's wife, appointed ex- 
ecutor by his will, who becomes executor and a single woman by the 
very death of the testator himself. It may be that the reason of 
the statute as shown in the décisions would apply only to a woman 
who was single at the time she was selected as executor, it being 
presumed that the testator, having selected a single woman to be 
his executor, did not intend that she should be executor when 
that condition was changed. But, If this testator had intended 
such a resuit, he could hâve expressed it in the will, and not relied 
on the statute at the moment when he selected his wife, a married 
woman, to be his executor when she became his widow. I am not 
satisfled that the statute at ail applies to a wife who is nominated 
as executor in her husband's will, and theref ore that the office of 
executor in this instance was vacated when the widow married 
Miller, her second husband, which she did before the most of thèse 
lots were sold. But it is sufflcient to say that, if we hâve properly 
treated her as a trustée in her own right to exercise this power, then 
this statute would not apply. 1 Curw. St. p. 714, § 28; Weyer v. 
Watt, 48 Ohio St. 545-549, 28 N. E. 670; In re Fagin, 19 Wkly. 
Law Bull. 149; Pollock v. Hooley (Sup.) 22 N. Y. Supp. 215; Veazie 
V. McGugin, 40 Ohio St. 365; Mott v. Ackerman, 92 K Y. 539. 

It is also necessary to refer to the question made upon the statute 
of limitations of four years, in existence at the time of thèse trans- 
actions, whereby claims against an estate were barred if not pre- 
sented to the executor or administrator and allowed within four 
years from due notice published. It is argued that, inasmuch as no 
sales of this property to pay debts were made for two years after 
the death of the testator, and the largest part of the property was 
not sold for more than four years after the death of the testator, 
the power to sell land to pay debts no longer existed after that stat- 
ute had barred the claims. It seems to be conceded by counsel for 
the défendants that if, as a matter of fact, ail debts had been barred 
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by the statute of limitations, the power to sell would no longer exist; 
but they say that the exceptions to the statute and tlie law of Ohio 
in relation to this subject was such that, if a claim was presented to 
the administrator or executor within the four years, and was al- 
lowed, or was by him rejected, or if the claim did not accrue and 
fall due within the four years, it is not alïected by the bar of the 
four-years statute, and may be, if presented or allowed or sued for 
at any time before the final exhaustion of the assets; and there- 
fore it is argued, that the presumptions in favor of bona fide pur- 
chasers for value, without any participation in fraudulent con- 
spiracîes, attach in this case, and in their favor, and it will be con- 
clusively presumed either that the debts, if they existed, were pre- 
sented to the administrator, and acknowledged or allowed, or that 
they were not due within the four years, or that they were sued for 
and put in judgment, and that under the authorities before cited, 
whether thèse be facts or not, they would be conclusively presumed 
in favor of any such purchasers as are above described, everybody 
being bound by the exercise of the discrétion and détermination of 
the trustée that the conditions did exist requiring an exercise of the 
power, unless it shall appear that there is some fraud between the 
trustée and those who hâve purchased the property. We think this 
is a complète answer to the statute of limitations of four years 
against the claims against executors. 

The défendants hâve relied wîth great eagemess and earnestness 
upon an estoppel upon this plaintiiï to recover this possession by 
reason of the fact that he and his ancestor and the co-heirs of his 
ancestor hâve stood by for so many years without complaint, and ac- 
quiesced in the sales that had been made by their mother. This 
great lapse of time is accounted for by two noticeable conditions. 
In the first place, the life tenant lived for 40 years, nearly, after the 
death of the testator; but while the life tenant was alive the pos- 
session was not adverse to the remainder-men, and they need not 
sue. Then, again, the remarkable fact is that the law of Ohio 
gives as much as 21 years to the rightful owner to bring an action 
to recover his possession of real estato. This plaintiff, and those 
interested with him, waited for more than 10 years after the life 
tenant died before this suit was brought. But, if we are to pay any 
attention to the statute of limitations of Ohio in that behalf, and 
not to paralyze it by this doctrine of standing by and acquiescence, 
I cannot see why one having the right to bring an action cannot 
bring it at any time within the 21 years; and it does not seem to 
me that the statute can be shortened by any misapplication of the 
doctrine of estoppel, although a great many of the words and phrases 
of the text writers and the cases in dealing with the doctrine of 
estoppel might be broad enough to hold that such a resuit would 
ensue. In this case, when the sales first commenced, the children 
of the testator were ail under âge, and at the first sales were very 
much under âge; and, being infants, the doctrine of estoppel could 
not apply to them, at least until after they became of âge, and be- 
gan to look ont for themselves. When thèse children became of 
âge, the mother had removed away from this property to another 
83F.-30 
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fann in tlie state of Mîchigan, quite distant f rom the property, and 
there is no proof hère to show tliat they ever had any satisfactory 
knowledge of the existence of their right to sue. And, if they had, 
what should they do? Should they corne down to West TJnity, to 
the purchaserg, and solemnly warn them that they had bought their 
remainder interest without authority, and that they would be held 
responsible for it? To hold them estopped for not doing this is to 
simply say that they Ivould be bound to bring some suit during the 
life of their mother, the life tenant, or inunediately after she died, 
within a less time than the 21 years allowed by the statute of lim- 
itations of the state of Ohio. The essential élément of an estoppel 
in pais, that thèse purchasers and défendants acted upon and were 
prejudiced by, or in some way injured by, that which their heirs at 
law did, is wholly wanting in this case; and I see nothing in the 
proof even tending to show that they are estopped by any silence that 
they hâve indulged in, with référence to the sale of theù* interest 
by their mother. The proof is too vague and indefinite to raise any 
such estoppel on that ground. 

It is also urged that they are estopped by reason of the fact that 
when their mother died her property in the Michigan farm, or what- 
ever she had, was divided between thèse heirs at law and their half- 
sister, the child of the Miller marriage. The argument is that the 
Michigan farm and the property held by the mother at the time of 
her death were purchased with the proceeds of the West TJnity 
lands, which had been sold by her under this will, and that by tak- 
ing under this division of her estate thèse heirs at law hâve acquired 
or corne into possession of the proceeds of the original sales, and 
hâve thereby estopped themselves to deny the title of thèse pur- 
chasers by acquiescence in the sale, and receiving a part of the 
purchase money in this indirect way. In the flrst place, there is 
no proof that the property which she held at the time of her death 
was purchased with the proceeds of the West Unity farm. It may 
be an inference to be drawn from the condition of the family and 
the relation of the times to each other. But, at least, it is only 
conjecture. If a bill were filed to establish a resulting trust in the 
Michigan property held by the mother at the time of her death, it 
would utterly fail on the proof we hâve hère, because of the fact that 
it would not show clearly and deûnitely that the original purchase 
money did go into that identical property. Again, it is suggested 
that, if this be true, yet, inasmuch as the mother had made a war- 
ranty deed to thèse purchasers, guarantying the title which she 
had conveyed to them, the purchasers would hâve a debt against the 
mother, upon éviction, for a breach of the warranty; and that, thèse 
heirs at law having taken the property which the purchasers might 
hâve subjected for a breach of their warranties, therefore there is 
an estoppel. This appears to me, with ail due déférence, far- 
fetched, and, like the other suggestion just referred to, must fail for 
the want of any sufiQcieftit proof to show that there was anything 
already liable to any breach of warranty. In fact, there could be no 
debt until after there was an éviction, and there had never been 
any éviction; and to say that thèse heirs at law were to then and 



BMiTH ▼. m'intibb. 467 

there deîermîne IBeforehand that their mother's estate would be 
liable for a breaoh of ber warraaty if they recovered tbeir West 
Unity lands, and that they must, therefore, repudiate and reject ail 
share that there was in her estate, would seem unreasonable. It 
may be that thèse Michigan lands were largely the resuit of their 
own industry and work during their minority and aiterwards, and 
èiere is some proof that one of them gave bis bounty money to the 
part payment of the Michigan farm; and the most that can be said 
is that there are ingénions suggestions of the existence of conditions 
that tnight work an estoppel if they were true. There is no sufift- 
cient proof of the facts upon which the estoppel is based. There- 
fore I lay out of the case the défense of estoppel; and, even if it 
were necessary to submit it to the jury, I should feel constrained to 
say to the jury that there is nothing in the case even tending to 
show that there was any act or conduct of thèse parties to which the 
purchasers could take exception, by way of acquiescence or sharing 
in the proceeds, and certainly no proof to show that any of thèse 
purchasers had ever been injured by a reliance upon the conduct of 
any of thèse heirs at law prior to the time that they brought this 
suit. 

But, while this is true so far as it related to the défense of es- 
toppel, there is a broad principle of public policy, upon which both 
courts of law and courts of equity proceed, which gives to this delay 
some effect in spite of the long time allowed by the statute of limita- 
tions for the bringing of a suit, and the great lapse of time which 
has taken place between thèse transactions and the bringing of this 
suit, — a period of nearly 50 years. This principle finds illustration 
in the case of Carver v. Jackson, 4 Pet. 1, 83, and in another case 
depending upon the same title, and which is substantially the same, 
the case of Crâne v. Morris, 6 Pet. 597-610, where, in aid of a title like 
thèse défendants hâve, it was held as part of the law of évidence 
that after the lapse of 70 years the bare récital of a lease in a deed. 
or, as Mr. Justice Story says, without any such récital, the original 
existence of a lease would be presumed in favor of the défendants, 
conclusively presumed, and neither its loss, nor its original existence, 
nor its contents need be proved; somewhat like the old common- 
ïaw presumption of a grant after 20 years, It also finds illustration 
in the case of Clarke v. Boorman'a Ex'rs, 18 Wall. 493, where Mr. 
Justice Miller held that, outside of a bar of the statute of limita- 
tions, a delay of 40 years before suit is commenced to redress a wrong 
done to the plaintiff's father, during 22 years of which time the right 
of his child to bring the suit was without obstruction or hindrance, a 
court of equity would not tolerate a suit to redress the wrong. 
Now, it is to be remembered that a court of equity, not being bound 
by the statute of limitations, but proceeding upon doctrines of its 
own in regard to lâches and the lapse of time, has a larger scope for 
the exercise of this rule of public policy than a court of law could 
hâve, and expressions will be found in many of the cases which say 
that, notwithstanding the technical doctrine of lâches does not apply, 
the court will nevertheless give effect to the fact that the lapse of 
time has destroyed the évidence of title and of facts and circumstan- 
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ces wMch would protect it. And so I think that in a case like this, 
where the construction of a will and the existence of a power under 
it are brought in question, and found to be doubtful, if a challenge 
cornes after 50 years, the court should be inclined to give the beneât 
of every possible doubt in favor of the défendants in possession, if it 
appears that they paid a fair price for the property, and were not 
themselves fraudulent co-conspirators against him who claims to be 
the rightful owner. Every doubt should be resolved in their favor, 
and such a possession and such a title will not be disturbed by any 
construction of the document which is in itself doubtful, but the right 
of the plaintiff to recover upon the language of the will must be beyond 
ail question clearly established by the language itself. Such is not 
this case. Now, it is true that this doctrine may resuit in depriving 
heirs at law of their title, who in their tendrir years were deserted by 
their trustées, and were wronged by the action of those who should 
hâve protected them and their title. But when ail is said that eau 
be said in this direction, the fact remains in this case that the father 
of thèse chiidren trusted their mother with this power. He trusted 
her in their behalf as well as his own, and he had a right to trust 
her. He had the right of sélection of some one to do what he de- 
sired to hâve done under this will ; and, if she has broken her trust, 
and deserted their interests, there is no reason, either in a court of 
law or a court of equity, why they should not suffer from the breach 
rather than thèse défendants, who, like their father, relied upon 
her fidelity and her honest action, and paid her a fair price for the 
property they got, and which they hâve held unquestioned for 50 
years; and in a choice between the two as to which shall suffer, there 
is no reason why the plaintiffs hère should not rather suffer than 
the défendants. If it were entirely clear upon the language of this 
will that there never was any trust created by the father, and never 
any power given by the testator, this reasoning would not apply, and 
thèse défendants would suffer, because the will itself would indicate 
to them that they were buying a worthless title; but where, when 
they go to the will itself, there is language written by the father in 
his own words and in his own hand upon which a doubt arises, — 
such a doubt as that we hâve dealt with in the décision of this 
case, — and they, along with the trustée, résolve the doubt in favor 
of the existence of the power, and proceed to act, if they hâve not en- 
gaged in a fraudulent design and conspiracy to injure the remainder- 
men, and pay a fair price, and remain in possession unchallenged 
for 50 years, it does seem to me the doubt about the will, in pur- 
suance of the public policy referred to, should be determined in their 
favor. 

As somewhat pertinent to this observation and the possible useful- 
ness in this case, I may refer to the fact that this principle, as in 
the cases just cited from the suprême court of the United States, 
finds illustration in the law of évidence as applicable to the old 
records which hâve been introduced hère. I tMnk, in pursuance of 
that principle, it will be, after 50 years, conclusively presumed that 
the exécuter under this will qualifled, although her oath of quali- 
fication is not to be found; that she gave a bond, although the bond 
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Is not to be found; that she received letters testamentary, although 
the letters are not to be found; and that she had ail the authority 
to pursue in a rightful and regular way, and did pursue, ail the nec- 
essary requirements of the law to enable her as executor to admin- 
ister whatever trust devolved upon her under this will qua executor. 
The old docket entries and journal entries commencing in 1846, at 
the time Smith died, and ail the ancient entries in the dockets and 
the records associated with thèse pertaining to Smith's estate, are 
sufflcient récitals, like that of the récital of the lease in the cases 
just cited, upon which to found the presumption of the existence 
of thèse documents, which hâve been lost by the ravages of 50 years; 
and, without thèse entries, I do not know but what it would be con- 
clusively presumed in favor of the défendants that she was executor, 
and pursued in a regular v/aj the requirements of the law in the 
administration of that trust. Taking ail thèse things together, 
notwithstanding the perplexities and complications and technicalities 
of this case, I hâve reached the conclusion that on the grounds of 
public policy, if not otherwise, this will should be construed in favor 
of the title of the défendants, and this is the ground of my judg- 
ment. Of course, I recognize the fact that such a course of reason- 
ing might be misapplied to the injury of those who ought to recover 
that which bas been taken from them; but courts and juries exist 
for the purpose of administering the law in such cases as best they 
can, and the intelligence and justice of the courts and juries must 
be relied upon to avoid any misapplication of thèse rules of construc- 
tion. 

I bave found one case of which I bave not any note where it was 
held that, if it should appear that the plaintiiï's suit was a spécu- 
lative one, the will would not be construed in his favor. It appears 
hère that this plaintifE bas acquired the rights of his co-heirs by 
alleged purchases, which turn out to be without any considération 
paid on his part, but only an understanding between him and his co- 
heirs that, if he recovered anything, they should get something; and 
on ail of the proof as to the method by which he has acquired the 
right to sue for them there seems to me to be a good deal of spécu- 
lation on his part, justified, as they say, by the fact that they were 
themselves too poor to incur the expense of bringing a suit, and the 
claims were transferred to him because he was willing to assume 
the burden of the cost. How far thèse facts should hâve any in- 
fluence in rejecting his construction of the will in a doubtful case 
need not be decided, because, whatever doubt there may be about 
the construction of this will, there is abundant authority for con- 
struing it in the way that we bave considered it. And, again, I 
say that after the lapse of 50 years even a court of law will not 
incline a ready ear to any construction in the plaintiff's favor of 
words and phrases that are doubtful in themselves. 

For thèse reasons I bave directed a verdict for the défendants. 
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OSGOOD T. A. S. ALOE INSTRUMENT CO. 

(Otrcnlt Court, B. D. Mlssoutrl, B. D. Norember 4, 1897.1 

No. 8,839, 

1. CoPYBioHT— Inpbingkment Suits— Burdbn of Pboof. 

An author siuing for infringemeiit of a copyright iias the burden of show- 
Ing a llteral compliance with each and every statutory requirement In tiie 
nature of conditions précèdent to tlie acquisition of a valid copyriglit. 

8. Samb — Acquisition of Copyright — Deposit of Copies of Work. 

Under tlie act of March 3, 1891, two copies of the booli must be dellvered 
to the librarlan of congress not later tban tlie day of publication thereof; 
and one who, without knowledge of the passage of this act, deposited copies 
of his work withln 10 days after publication, as requlred by the act of 1870, 
acquired no rights whatever. 

8. Samk — Notice of Copyright. 

A notice of copyright, la the followlng words: "Copyright, 1891. AU 
rights reserved,"— is not a sufficient notice, under the act of June 18, 18Y4 
(18 Stat. 78), since it omits the name of the person by whom the copyright 
is taken out. Nor can this omission be supplied by référence to the title 
page, where the name of the publisher appears, for there Is no presumptlon 
that the publisher Is the author. 

This was a suit in equity by Adelaide H. Osgood against the A. S. 
Aloe Instrument Company for alleged infringement of a copyright 

Paul Bakewell, for complainant 

M. B. Jonas and A. G. Fowler, for défendant 

ADAMS, District Judge. This is a suit for relief against an al- 
leged infringement of a copyright. Complainant avers that she was, 
in 1891, the author of a book entitled "How to Apply Matt, Bronze, La 
Croix, and Dresden Colors to China;" that, in order to secure copy- 
right thereof, she fully conformed to the requirements of the act of 
congress approved March 3, 1891, and in so doing deposited a printed 
copy of the title of said book, and also two copies of the book itself, 
not later than the day of its publication, with the librarian of congress. 
She further avers that she gave due notice of her copyright, by insert- 
ing in the several copies of said book, on the page immediately follow- 
ing the title page, the words as follows: "Copyright, 1891, by Ade- 
laide H. Osgood, New York. Ail rights reserved." The bill further 
avers that the défendant, in a catalogue or priée list published by it, 
infringed her copyright, by pirating and embodying therein substantial 
and materfal parts of her book. The défendant dénies that complain- 
ant had any légal copyright in or to said book; avers that the com- 
plainant did not, later than the day of publication, deliver at the 
office of the librarian of congress at Washington, District of Columbia, 
or deposit in the mail within the United States, addressed to the 
librarian of congress at Washington, District of Columbia, two copies 
of her said book; and further avers that she did not give due notice 
thereof as required by law ; and dénies that it has in any manner made 
unfair or unlawful use of any of the contents thereof. On the issues 
80 made the cause is submitted for judgment on the proof. 

The act of March 3, 1891, above referred to, gives to every author, 
designer, or proprietor of any book the sole liberty of printing, reprint* 



OSGOOD V. A. S. ALOB INSTRUMENT CO. 471 

Ing, publisMng, and yending the eame, upon complying with the pro- 
visions of the act, which require that the author shall do two things: 
First, deliver at the oflfice of the librarian of congress, or deposit in 
the mail within the United States, addressed to the librarian of con- 
gress at Washington, District of Oolumbia, a printed copy of the title 
oi the book; second, deliver, net later than the day of publication oi 
the book, at the offlce of the librarian of congress at Washington, Dis- 
trict of Columbia, or deposit in the mail within the United States, 
addressed to the librarian of congress at Washington, District of 
Columbia, two copies of sucb copyright book. And by the provisions 
of section 4962, Eev. St., such author can maintain no action for the 
infringement of his copyright unless he shall give notice thereof by 
inserting in the several copies of every édition published, on the title 
page, or on the page immediately following, if it be a book, the follow- 
ing words, viz.: "Entered according to the act of congress in the 
year , by A. B. in the oiHce of the librarian of congress at Wash- 
ington," or, at the option of the author, the word "Copyright," together 
with the year the copyright was entered, and the name of the party by 
whom it was taken out, thus: "Copyright, 18 — , bv A. B." By the pro- 
visions of this act an author may secure a copyright entitling him to 
an exclusive monopoly, for the period of 28 years, to the sale of his 
own productions, provided he conforms to the requirements of the 
act already particularized. Thèse requirements are in the nature of 
conditions précèdent to the right, and must be strictly complied with. 
Unlike the laws governing the issue of patents to inventors, no cer- 
tiâeate is made by the government conferring a copyright upon au- 
thors. They therefore hâve no grant conferring upon them, in terms, 
a monopoly in or to their productions, and therefore hâve nothing to 
show a prima facie case, like that which arises in a suit for the in- 
fringement of letters patent, upon the production of the patent itself. 
Authors take their rights under and subject to the law, and, when 
assailed, the burden is upon them to show literal compliance with 
each and every statutory requirement in the nature of conditions 
précèdent. Wheaton v. Peters, 8 Pet. 591 ; Merrell v. Tice, 104 U. S. 
557; Thompson v. Hubbard, 131 U. S. 123, 9 Sup. Ct. 710. 

I shall first consider the issue presented as to whether the complain- 
ant, prier to the date of publication of her work, delivered to the 
librarian of congress two copies of her book. With a disposition 
much in favor of upholding copyrights, and thus securing to authors 
what seems to be a natural right to the rewards of their own literary 
labors, I hâve studiously examined ail the évidence bearing on this 
question, and am constrained to find that the complainant's book was 
offered for sale, sold, and given away, and therefore, within the mean- 
ing of the law, "published" (see Drone, Copyr. p. 291 ; G-ottisberger v. 
Publishing Co., 33 Fed. 381), prior to the 20th day of November 1891, 
the date of the delivery of the two copies to the librarian of congress. 
I do not believe that an analysis of the évidence which conduces to 
this conclusion will be of any service to counsel. They hâve caref ully 
and critically done this in their respective briefs and arguments. I 
will, however, state that in my opinion the testimony of the complain- 
ant and her main witness, Mr. Cash, her publisher, are very vague and 



472 S3 FBDERAI. REPORTER. 

uncertaln, somewhat contradictory, and, on the whole, unsatisfactory. 
I do not believe that they intentionally misrepresent anything. The 
fact that there had been a récent change in the laws of congress, 
requiring the delivery of two copies of the book to the librarian of 
congress not later than the day of publication thereof, was not known 
to them. They, according to the proof, did not, at the time of the 
publication of complainant's book (November, 1891), know of the 
existence of the act of March 3, 1891. They believed complainant had, 
under the provisions of the act of July 8, 1870, with which they were 
familiar, any time within 10 days from the publication of her work to 
deliver two copies thereof to the librarian of congress, and thus perfect 
her copyright. Acting on this belief, I think, they innocently, but 
unfortunately, permitted publication of cbmplainant's book befor;^ 
the day they delivered the required copies to the librarian of congress. 
This flnding rendors complainant's copyright void. 

Again, I am constrained to find from the proof before me that com- 
plainant failed to insert in the several copies of her book, on the title 
page, or on the page immediately following the same, notice of her 
copyright, as required by the provisions of the act of March 3, 1891. 
She caused to be inserted on the page immediately following the title 
page the following words: "Copyright, 1891. Ail rights reserved." 
This is clearly not sufflcient. She should hâve added by whom the 
book was copyrighted. The argument of complainant's counsel is 
that inasmuch as there appears on the title page the words, "Published 
by Osgood Art School, 1891," thèse words should be read into the 
copyright notice appearing on the next page, and, inasmuch as the 
Osgood Art School was the trade-name of Adélaïde H. Osgood, the 
whole, taken together, is équivalent to the notice required by the act of 
congress. I cannot^gree to this view. The statute requires that the 
notice must at least contain the word "Copyright," together with the 
year the copyright was entered, and the name of the party by whom it 
was taken out, thus: "Copyright, 1891, by A. B." Griving the most 
favorable construction to the language found on both pages, and con- 
ceding, for the sake of argument only, that we may look to both thèse 
pages, and not one only, for the notice of copyright, it cannot be held 
that they together give any information whatever as to the party by 
whom the copyright was taken out. The book may hâve been pub- 
lished by the "Osgood Art School," and this may hâve been the trade- 
name of Adelaide H. Osgood; but the statement that it was so pub- 
lished is not a statement, or the équivalent of a statement, that Ade- 
laide H. Osgood took out the copyright. It is a matter of common 
knowledge that the publisher of a book is not necessarily or usually 
the author, or the person securing the copyright. The proof in the 
case tends to show that complainant, after delivering two of her books 
containing the defective copyright notice to the librarian of congress, 
was informed of the defect apparent in the notice; that she thereafter 
attempted to correct the same by "tipping in" a title page containing 
on its other side a corrected notice. The édition of her book so 
claimed to be corrected consisted of 522 copies. When this change 
took place, or whether it was made to perfect the notice, or as a pre- 
liminary to a supposed second valid copyright for the same book, is 
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left by the évidence, at best, uncertain. However this may be, I am 
constrained to find from the évidence that before any change was 
made, and before November 20, 1891, the date of the delivery oi the 
copies to the librarian of congress, a substantial number of complain- 
ant's books containing the defective copyright notice were sold and 
distributed to the public. Such copies certainly contained no copy- 
right notice, within the meaning of the law; a defective notice being, 
in contemplation of law, no notice whatsoever, I am also constrained 
to find, from practically undisputed évidence, that at least three copies 
of the fourth édition of complainant's book, containing such defective 
copyright notice, found their way into the public use without ever hav- 
ing had any change made in the copyright notice. In addition to 
this, a fair inference could be drawja from the facts of the case that 
many more copies might hâve been so published. The évidence satis- 
fying me of thèse last conclusions of fact consista of statements of wit- 
nesses, exhibits in the case, original invoices of sale made by com- 
plainant's publishers, and other facts and circumstances attending the 
first introduction of the book to the public. Such being the facts, 
there was a clear failure to conform to the requirement of the law to 
give notice of the copyright "by inserting in the several copies of every 
édition published" such notice. For this reason it must be held that 
complainant could maintain no action for the infringement of her 
copyright, if she were otherwise entitled to it. The foregoing con- 
clusions render unnecessary any considération of the issue raised as 
to whether the défendant made unfair or unlawful use of complain- 
ant's book. The bill must be dismissed. 
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PLY 00. 

(Circuit Court of Appeals, Second Circuit. December 1, 1897.) 

Patents— Interprétation ov Claims— Infringement— Electric Lamp Bock- 

ETS. 

The Bergman patent, No. 311,110, for improvements in soclcets for electrlc 
lamps, is limitecl to improvements in détails of construction and arrangement 
of parts, and is, tlierefore, to be narrowly construed; and, as the fundamental 
Idea of the patent is that ail the parts except the sleeve for engaging the 
base of the lamp are to be located below the disk of Insulating materlal, 
which Is to be interposed between them and the lamp terminais, there is no 
Infringement in a soclset having ail thèse parts located above the disk so as 
t» involve a reorganization in détail of ail the parts. 72 Fed. 274, afflrmed. 

Appeal from the Circuit Court of the United States for the Northern 
District of New York. 

This was a bill in equity by the Edison Electric Light Company 
against the Electric Engineering & Supply Company for alleged in- 
fringement of a patent for improvements in sockets for electrio 
lamps. In the circuit court the bill was dismissed af ter final hearing 
(72 Fed. 274), and the complainant bas appealed. 

Richard N. Dyer, for appellant. 
Alfred Wilkinson, for appellee. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judge». 
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PEB CUEIAM. This is an appeal from a decree dismissing thé 
bill of the oomplainant in a suit to restrain infringement of lettera 
patent No. 311,110, dated January 20, 1885, granted to Sigman Berg- 
man, assignor, for "improvements in sockets for electric lamps." The 
patent relates to "sockets for use with those incandescent electric 
lamps whose tenninals are a screw-threaded ring and a plate on the 
base of the lamp, the lamp being screwed into the socket, and making 
contact with corresponding terminais within the same," The advan- 
tages effected are stated to be as follows: 

"The socket, constructed as described, is of a neat appearance, is very com- 
pact, bas no useless mass oî insulating material, being merely a métal skele- 
ton with just enough insulatlon to support the tenninals, ail the circuit con- 
nections being carried by the single Insulating disk, Instead of being divided 
among two or more insulating portions as heretofore. ïhe circuit controUer, 
for making and breaking the circuit upon the lamp tip, employs fewer parts, 
and Is simpler in construction, than any heretofore used. AVhile it is very ef- 
ficient in opération, the whole may be put together or taken apart with great 
readlness, the parts being easily separated." 

It is insisted for the appellant that the circuit court erred in the 
conclusion that claims 1, 3, and 4 of the patent were net infringed by 
the incandescent electric lamp socket manufactured by the défendant. 
The appellee has not appeared or filed a brief in the cause, and the 
discussion of the patent in the opinion of Judge Ooxe, wha decided the 
cause in the court below, is devoted almost exclusively to those fea- 
tures which are the subjects of claims 9 and 13, and which were obvi- 
ously regarded by him as the important claims of the patent. It is 
api)arent upon the face of the patent that it is for improvements in 
détails of construction and arrangement of parts, which, broadly con- 
sidered, were old in themselves, and old in combination in electric 
lamp sockets. There were two forma of sockets in common use for 
Connecting the lamp terminais with the circuit terminais. In one 
the socket was provided with a ecrew-threaded sieeve to engage a 
screw-threaded band on the lamp plate, and in the other was provided 
with a screw-threaded stud to engage with a screw-threaded sieeve in 
the lamp base. In each form the socket was a metallic case contain- 
ing a disk of insulating material, the circuit terminais, and parts con- 
stituting the circuit controller, adapted to unité the circuit terminais 
electrically with the lamp terminais when the socket and lamp were 
screwed together. The area of invention occupied by the patent is 
exhibited by the following observations in the opinion of Judge Coxe: 

"When It Is remembered that in 1884 and 1885 ail experiments along this line 
had to deal with a weU-knowu lamp, and an almost equally well-known form 
of socket, which of necessity was required to conform to the changes made from 
time to time in the lamp base, it is plain that the area of action was necessarlly 
circumscribed. 'For years both lamp and socket had been of a conventional type. 
Admltting that the material of the disk and the détails of construction were new, 
is it not manifest that the assembling of thèse well-known éléments in an old 
form of socket to receive an old form of lamp did not involve any high order 
of inventive skill, and that the combinations thus formed must be restricted to 
the mechanlsm shown? • * • If the broad construction contended for by the 
complainant were pennissible, the défendant would unquestionably infringe, 
but with the llmited construction made necessary by the prior art, and by the 
language of the patent, It Is equally manifest that the défendant does not in- 
fringe." 
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Omitting various détails of construction set forth in the spécification, 
the patent describes a socket in which ail the circuit controlling parts 
are îocated below the insulating disk. The disk bas a central aper- 
ture, with walls extending about the upper surface. Mounted upon 
the disk, and rigidly attached to it, is a screw-threaded métal sleeve 
for mechanically holding the lamp, and forming one of the circuit 
terminais. The insulating disk is mounted upon a métal post suffi- 
ciently aboyé the bottom of the metallic case to give space for the cir- 
cuit controlling parts. To the under side of the disk is attached a 
plate, having a binding screw for one of the line wires, which plate is 
connected with the screw-threaded sleeve on the upper side of the disk 
by screws passing from the flange of the sleeve through to this plate. 
The other terminal socket is composed of an S-shaped spring, which ia 
secured at one end to a métal pièce depending from the under side of 
the insulating disk, and projects at its other end up through the aper- 
ture in the center of the disk to its upper side. The controlling key 
turns in the sleeve carried by the upright métal post which supports 
the insulating disk. At its inner end the key has an insulating tip, 
which presses against the center of the spring, and a cam on the end 
of the sleeve, engaging with a pin on the key, gives the key an inward 
movement as it is tumed by the hand. This cam has a notch at its end, 
which holds the key at the limit of its inward movement ; but when 
the key is tumed backward, and released from the notch, the spring 
snaps back with a quick motion. The spring thus forming the bottom 
terminal of the circuit is the movable élément of the circuit controller. 
Its range of movement is controlled by the aperture in the disk 
through which it opérâtes to break and make contact with the plate 
terminal of the lamp. A binding screw attached to the métal pièce 
which holds the spring serves for the connection of the line wire 
with it. 

The three claims now in controversy are as foUows: 

"(1) In a socket for an electrie lamp, the combination of two circuit terminais, 
—one a sleeve adapted to make contact with the band or ring terminal, the other 
a spring movable into and ont of contact with the bottom terminal of the lamp, 
— substantially as set forth." 

"(3) In a socket for an electrie lamp, the combination, with a disk of insulating 
material, of a contact sleeve for making contact with the band or ring terminal 
of the lamp, a contact pièce for making contact with the bottom terminal of the 
lamp, and two terminais for the circuit wires leading to the socket, ail said socket 
contacts and terminais being carried by the said insulating disk, substantially 
as set forth. 

"(4) In a socket for an electrie lamp, having two terminais for making connec- 
tion with corresponding lamp terminais, the combination of a métal supporting 
portion and a disk of insulating material carried thereby and carrying ail the 
terminais and contacts of the socket, substantially as set forth." 

The question of infringement upon the présent appeal is conflned 
to sockets similar to the exhibit, "Thomson-Houston Key Socket." 

An élément of both the first and the third claims is the sleeve 
adapted to make contact with the band or ring terminal of the 
lamp. We hâve no hésitation in concluding that the screw-thread- 
ed stud engaging the screw-threaded sleeve in the defendant's socket 
is practically the same thing as the screw-threaded sleeve engaging 
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th.e screw-threaded lamp base of the patent. As regards thîs fea- 
ture of différence, it seems obvions that tbe one socket is merely a 
reversai of the other, and that there is only a colorable variation 
in the operative parts of the structures. 

The first claim is for a combination of the contact sleeve with the 
movable spring. In view of the prlor state of the art, and of the 
description in the spécification, the claim cannot be read broadly to 
cover any kind of a spring movable into and out of contact with the 
bottom terminal of the lamp. Th,e prior art shows varions arrange- 
ments of springs for bringing socket and lamp contacts into elec- 
trical connection, and it was old to employ a movable spring as a 
switch connection between circuits. The spécification describes the 
spring as foUows: 

"The two bent springs, m, nu, are attached by rivets to the pièce E. [E 
being a métal pièce secured by screws to the under side of the insulating disk.] 
One of thèse, m, passes through the central aperture in the disk, A, and bas 
its end, m2, bent horizontaUy, passing through a slot or opening, n, in the lower 
portion of sleeve, B, and resting, when the circuit Is open, upon the upper side 
of disls, A. Spring mi is a re-enforcing spring, to asslst the action of the spring 
m. Through the sleeve, f, passes the circuit controlling key, which is a métal 
rod, o, having a thumb pièce, F, outside the socket, and an insulating tip, p, 
whlch presses against the spring m. The Insulating tip removes the iJey from 
the circuit. The key has a pin, r, whlch passes through the oblique slot, s, in 
sleeve, f, so that when the key Is turned It presses against spring m, and throws 
Its bent end, m*, up against the plate terminal, m», of the lamp, whlch, when 
the lamp is screwed in, rests upon the central élévation, b, b [raised walls sur- 
rounding the aperture of the disk on the upper side], which prevents the terminal 
from touchlng the flange, c. The connection formed when the circuit Is closed 
is a rellable spring contact, and one which allows the lamp to be turned in the 
socket without breaklng connections. To close circuit, the key is turned untll 
pin, r, rests in notch, t, and to open circuit the key is turned back from said 
notch, when m, mi, spring back, bringing mz down upon the disk, A, agaln." 

In the defendant's socket there is no re-enforcing spring. The 
spring is not conformed to do its work in the disk aperture, or pass 
through any aperture in the disk. It has no end passing through a 
slot or opening in the lower portion of the sleeve. It does not rest, 
and is not brought down when the circuit is open, upon the upper 
side of the disk. Its range of movement is not controlled by any- 
thing which is the équivalent of a disk aperture. 

One of the éléments of claim 3 is the movable spring of claim 1, 
but termed "a contact pièce for making contact with the bottom ter- 
minal of the lamp." The defendant's socket does not hâve this 
device of the patent for the same reason that it does not hâve the 
movable spring of claim 1. 

An élément of the fourth claim is "the combination of a métal 
supporting portion and a disk of insulating material carried there- 
by, and carrying ail the terminais and contacts of the soclcet." The 
"métal supporting portion" is described in the spécification as fol- 
lows : 

"The disk, A, Is supported from below by means of the flat métal ring, C, 
from whlch a part, D, extends up, having horizontal projections, e, e, to whlch 
disk. A, is screwed. The sleeve, f, for the circuit controlling key, extends in- 
wardly from the part D. The ring or plate, 0, upwardly extending part, D, and 
sleeve, f, are preferably ail made In one pièce." 
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The defendant's socket does not hâve this métal supporting por- 
tion. 

It is apparent from the description that the basic idea of the pat- 
ent, as regards tlie arrangement of the parts, is that ail of them, 
except the sleeve for engaging the hase of the lamp, are to be lo- 
cated below the disk, and the disk is to be interposed between them 
and the lamp terminais. It is this arrangement which necessitated 
the métal supporting parts of the disk, the aperture in the disk, and 
the construction and arrangement of the spring so that it would do 
its work in the aperture. Ail the détails of construction necessary 
to the co-operation of the parts, as they are described, are adapted 
with a view to this arrangement. . In the defendant's socket ail 
thèse parts are located above the disk. The new location involved 
a reorganization in détail of ail the parts, and permitted a simpler 
arrangement and construction generally. The disk itself was sim- 
plifled by dispensing with the wall aperture. The métal support- 
ing portion was dispensed with. The spring was not required to 
conform to the necessity of doing its work through the disk aper- 
ture. Doubtless, the socket of the patent was an ad van ce upon the 
preceding structures, because of its compactness and comparative 
simplicity of construction. So, also, was the defendant's socket. 
Both were improvements only in matters of détail. We conclude 
that none of the claims are infringed, and that the decree should be 
affirmed. 



WALDER V. ULRICH. 

(Circuit Court, D. New Jersey. October 27, 1897.) 

Patents — ANTicirATiON — Loom pok Makikg French Harnebs. 

The Urbalin patent, No. 289,872, for an improved loom for making French 
harness, is void, because of anticipation. 

This was a suit in equity by Jacob Walder against Franz Ulrich 
for alleged infringement of a patent for an improved loom for mak- 
ing French harness. 

A. V. Briesen, for complainant. 

A. G. N. Vermilya, for défendant. 

KIEKPATEICK, District Judge. This is a bill in equity, flled to 
obtain an injunction restraining the infringement of letters patent 
No. 289,872, granted December 11, 1883, to A. Urbahn, and by him 
assigned to Jacob Walder, the complainant, for an improved loom for 
making French harness. French harness has been long known and 
most extensively used in the art of weaving. It consista of a large 
number of heddles, each of which is composed of two interlooping 
threads, looped alternately equidistant above and below the plane of 
the center of the harness. A référence to Fig. 11 of the drawings 
of the patent shows a double thread suspended from the upper part 
of the heddle f rame, through which a similar doubled thread that con- 
nects with the lower part of the heddle f rame passes, the two doubled 
threads so interlocking and holding one another taut and secure. 
Every warp thread of the loom in which said harness is to be em- 
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plqycd is flrst passed through the loop of one of thèse double-headed 
threads, where the point of interlocking is above the center Une, and 
then through the loop of another, where the interlocking is below the 
center Une; being thereby prevented, beyond certain limited play, 
from moving up or down, exeept as the two heddles which are raised 
or lowered simultaneously are moved. The necessity of bringing the 
supporting loops of the warp threads into exact alignment rendered 
the making of French harness by hand exceedingly difflcult, and, from 
the requirement that each doubled thread be tied over and around the 
heddle frame or to a rig band of tape, there arose a Uability to an 
irregularity in the plane of the loops and a variable tension on the 
heddle frames. The complainqnt's claim of invention relates to 
looms for making the kind of harness above described, and it consista 
more particularly in the combination of two shuttles traveling in cir- 
cular interlocking tracks, with certain reciprocating pins; the shut- 
tles being arrangea to lay their respective threads around said pins, 
and thereby interlock the threads. "For example, one shuttle 
carries the thread, a, and the other the thread, b. The thread, b, 
will be carried through the track described by the shuttle laying the 
thread, a, and thus the two threads will be caused to interlock." 




To accomplish satisfactory results, a machine for making French 
harness must be able to interloop the threads alternately above and 
below the center Une of the heddle, to give them equal tension, and 
provide the means for uniting the threads flrmly and uniformly at 
the ends. It was désirable that the heddles, instead of being fast- 
ened independently of each other to the heddle frame, should be 
woven into a selvage, which should take the place of the heddle 
frames. For this purpose, the complainant's machine provided warp 
threads extended along both sides, shuttles to carry the heddle 
threads and lay them around the reciprocating pins in the center, and 
which on their way back and forth should pass between the side warp 
threads in such manner as, when beaten up by two reeds on opposite 
sides moving together, they would be fastened so as to incorporate 
them into the fabric which has been called the "selvage." In laying 
their threads around the pins, the shuttles travel in eccentrio tracks, 
and the amount of thread paid out by each is regulated by a light 
spring pressing against the bobbin, which is that part of the shuttle 
on which the thread is wound. The patentée states that "the main 
feature of my invention in my estimation, so far as I am acquainted 
with looms, is the use of the two shuttles traveling in interlocking 
paths, in combination with the inner abutting or loop-forming pins or 
needles, a'' and b^. How the motion of thèse parts is obtained 
seems immaterial." 
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The olaims of the patent which are said to be inf ringed are as fol- 
lows: 

Clalm 1: "The combination of the two shuttles, H and I, and mechanisin, 
substantlally as descrlbed, for moving them on tracks that cross each other in 
the same plane, wlth the pins or needies, a^ and bs, and mechanlsm, substan- 
tlally as descrlbed, for moTing said pins, and for moving the warp threads around 
whieh said shuttles are canied, substantially as herein shown and descrlbed." 

Claim 2: "The shuttles, H and I, combined with mechanlsm, substantially as 
described, for moving them on tracks that cross each other in the same plane, 
in combination with the pins or needies, a* and b^, and mechanlsm, substan- 
tially as described, for moving said pins or needies, mechanlsm for moving the 
warp threads, p, substantially as described, stretchers, N, N, and reeds, S^, 
and means for operating the same substantially as specifled." 

The éléments which are in combination in claim 1 are thèse: The 
two shuttles, H and I; the mechanlsm for moTÎng them on the tracks 
that cross each other in the same plane; the pins or needies; mechan- 
lsm for moving said pins; mechanism for moving the warp threads 
around which said shuttles are carried. The function of thèse sev- 
eral éléments I find from the spécification of the patent to be as fol- 
lows: That of the shuttles to carry the bobbins from which the 
thread forming the heddles is unwound; that of the mechanism for 
the motion of the shuttles to move them on the tracks that cross eaçh 
other in .the same plane. The function of the pins is to form an abut- 
ment around which the thread carried by each shuttle is laid, and the 
mechanism for moving the pins is to cause them altemately to pro- 
ject in and be removed out of the path of the threads carried by the 
shuttles, H and I. A référence to the file wrapper shows that the 
original application for this patent was rejected at the patent oiîBce, 
because some of the claims were anticipated by the French patents 
issued to Tournier, No. 26,457, dated August 22, 1860, and Nov 109,335, 
issued August 30, 1875, and another claim anticipated by United 
States patent No. 145,056, dated December 2, 1873 ; the patents issued 
to Tournier were for "improvements in the manufacture of heddles 
for weaving by means of looms modifled for that purpose." Amend- 
ments were made upon the demand of the patent office. Claim 1, as 
originally flled, was amended se as to read as follows: "The two 
shuttles, H and I, combined with each other, with mechanism sub- 
stantially as described for revolving them in tracks that cross each 
other in the same plane, and with means substantially as described 
for supporting and moving two sets of warp threads substantially 
as specifled," — and finally rejected; and claim 2a, for the com- 
bination of the shuttles, H and I, with mechanism substantially as 
described for moving them on tracks that cross each other with the 
pins or needies, a" and b^, and with mechanism substantially as de- 
scribed for moving said pins or needies, was erased. The other 
claims were changed in form, and made more limited, so as to meet 
the requirements of the patent office, and avoid infringements upon 
machines of which the office had knowledge. It also appears that 
the separate claim for the combination of two shuttles traveling in 
circular interlocking tracks was abandoned. Among the erased 
claims we flnd the shuttles, H and I, combined with each other, 
mechanism for moving them on tracks that cross each other, the pins 
or needies and the mechanism for alternately producing them to form 
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tfie abntment aroand wbich the shattles laid their thread. By the 
erasure of his claima to thèse combinations, the patentée hâs admit- 
ted that they were not his inTention, and he cannot now claim them 
as his own. Lane v. Park, 49 Ped. 454; Eailroad Go. v. Kearney, 
15 Sup. et. 871; Knappy. Morss, 150 U.-S. 221, 14 Sup. Ct. 81. Hence 
it appears that ail of the éléments of claim 1 of the patent were old. 
Shuttles H and I, -with suitable mechanism for moving them on tracks 
that crossed each other, had been combined with two sets of warp 
threads, and also with pins or needles and mechanism for moving 
them. The only additional requirement made by claim 1 of the pat- 
ent is that the shuttles shall be moved on tracks that cross each 
other in the same plane. 

There has been much différence of opinion expressed by the ex- 
perts in the case, and discussion in briefs of counsel, in regard to the 
true meaning and interprétation of the phrase "in the same plane," 
as used in this connection. After a careful reading of the patent 
and spécifications, and the testimony ef the witnesses, as disclosed in 
the record, I am unable to come to any other conclusion than that it 
refers to the plane in which the shuttles are when their tracks cross 
each other. The record in this case discloses the prior existence, not 
only of two French devices for manufacturing harness of the kind 
made by the complainant's patented machine, but also another ma- 
chine made by tJrbahn for the complainant, Walder, in 1879, a work- 
ing model of which haa been produced, and called the "TJrbahn 1881 
Model." This machine was intended for the manufacture of French 
harness. Under the agreement for its construction, Walder was to 
pay for ail work and material necessary to build the machine; TJr- 
bahn was to f urnish the design and give his superintendence. If the 
machine turned ont to the satisfaction of Walder, he agreed to pay 
Urbahn $500 for the same. When the machine was completed and 
in working order, Walder not only paid the agreed price of |500, but 
added $10 extra, "to show his entire satisfaction" with it. This ma- 
chine was not patented, but remained in use in Walder's shop for two 
or more years; and Walder had another machine made after its pat- 
tern, and Walder says he showed it with pride. That it was a com- 
plète operating machine is not denied. That harness that was made 
on it was sold and used. Walder and Urbahn now say that com- 
plaints were made of the détective character of the harness, but no 
witness is produced who had bought the harness and says that he was 
not able to use it, while Eckerman swears that the harness turned ont 
was as good as that made on the patented machine. 

Upon an examination of the model of this anticipating machine, 
it will be found that it has in combination the two shuttltes, H and I, 
in no way differing from those in the patented machine; that it has 
pins like those of the patent, and mechanism for moving them in sub- 
stantially the same way. The shuttles are moved by mechanism on 
circular tracks, in the same plane, in such a way that the threads will 
be laid around the pins so as to interlock. It also has mechanism 
for moving the warp threads substantially as shown in the patent. 
The différence between the "1881 Model" and the patented machine is 
Btated by the complainant's expert to be this: 

83 F.— 31 
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"Theione aistlnctlve différence betweenthe .flrst Urbaha machine and the 
machUie :0f the patent In SfUlt Is that In the early machina the sbuttles did not 
moye In interlocking tracks or paths, but moved In the one Identical track or 
path," 

In this opinion the def endant's expert is f ound to be in accord. 
He says: 

"The flrst Urbahn machine differed from the machine of the patent in suit in 
the arrangement of the tracts or races in which the shuttles move, and in the 
mechanlsm by which they are caused to move; • * • the rest of the mectian- 
ism being in aJl substantlal respects • • • identical with the machine of the 
patent In suit." 

In botii machines the shuttles moTed in the same plane. To form 
the heddle in the old machine as well as the machine of the patent, 
it was necessary that the threads should be interlooped, and this 
could only be efifected by the shuttles crossing each other's tracks or 
paths. Both the mechanisms of the old machine and the machine of 
the patent accomplish the same resuit, substantially the same way. 
The old "1881 Model" carries the weft or heddle threads through the 
warp on the sides, to and around the pins interlooping the threads 
as they go, and then brings them back to their own warp, and carries 
them through again. The patented machine does no more. 

It is insisted on the part of the complainant that the produce of the 
1881 model was an unsalable fabric, and that this was due to the 
faulty construction of the machine in the use of the single track on 
which the shuttles moved. Both of thèse propositions are denied by 
the défendant; but, if they be granted, I am of the opinion that with 
the knowledge of the mechanism of the 1881 model, which was free 
to the world, it required no more than mechanical skill to make the 
changes which would resuit in the patented machine in suit. Ail 
the éléments of the patented machine were in combination in the 
1881 model, and it did not require invention to substitute two shut- 
tles moved on tracks that cross each other in the same plane, for the 
purpose of interlooping the threads which they carry, for two similar 
shuttles moving in the same plane on one track, in such manner as 
that the threads which they carry shall, by the crossing of each other's 
tracks, be similarly interlooped. Having come to the conclusion 
that the "Urbahn 1881 model" machine, which was free, was in antici- 
pation of the one described in the complainant's patent, and con- 
tained in combination ail the éléments of complainant's claims, it is 
needless to consider what relation the Huber machine or the French 
machines bear to the patented machine in suit. For the reasons 
given, the bill must be dismissed. 



J. L. OWENS 00. V. BRADLEY et al. 

(Circuit Court, D. Miimesota, Fourth Division. November 10, 1897.) 

Païents— Intbbfretation and Infeingembnt— Cockle Machines. 

The Lucas patent, No. 274,797, for an Improvement in machines for separat- 
Ing coclile from grain, consisting In an endless belt carrying parallel slats 
downward over an inclined screen, so as to hold back the grain and cause 
it to roll in slight banl» above the slats, and thereby allow the small seeds 
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to pass through the screen more certalnly, construed in tbe liglit of the prior 
art, and hOd not Infringed. 

This was a suit in equity by the J. L. Owens Company against 
Bradley, Clark & Co. for alleged infringement of a patent for an im- 
provement in machines for separating cockle from grain. 

Chas. S. Cairns, for complainant. 
A. 0. Paul, for défendants. 

LOCHREN, District Judge. Thia suit was brought by the com- 
plainant as sole owner of letters patent 274,797, issued March 27, 
1883, to John Lucas, of Hastings, Minn., for a new and useful appa- 
ratus named in said patent an "Improvement in Cockle Machines," 
against the défendant, for an alleged infringement of said patent 
since February 1, 1897, asking for an injunction against the défend- 
ant, and for an accounting by défendant of profits obtained through 
such infringement, and for damages. 

The device in the Lucas patent which the complainant insists has 
been infringed by the défendant is described in the second spécifica- 
tion of said Lucas patent as f ollows : 

"(2) In a cockle separator, the combination of the Inelined screen, c, and the 
endless belt, a, arranged above and paxallel wlth the screen, and the cross slats, 
d, fixed upon the belt, a, and havlng their outer edges In contact wlth or in very 
close proximlty to the screen, whereby the grain in its descent Is held in banks 
against the edges of said slats and upon the surface of the screen as set forth." 

The évidence as to the state of the art at the date of this patent 
shows not only that the use of an inelined screen to separate cockle 
and other seeds from grain by allowing the mass to run by its own 
gravity upon and down such inelined screen was then old and well 
known, but that also the use of an endless belt to pass over and paral- 
lel with such screen, and in contact with it, so as to hold the grain 
upon the netting, and retard the motion of the mass, that smaller 
seeds might be more likely to pass through the meshes of the screen 
than if the mass passed rapidly over it by gravitation, was also well 
known. The only novelty in the Lucas patent is the cross slats at- 
tached to the belt, and which, when the machine is in opération, pasia 
over the under side of the belt down the incline of the screen, and in 
contact or close proximity with it, so that grain coming upon the 
top of the screen is held back against the slat, and f orming a small 
bank against it passes down the screen less rapidly than unob- 
structed gravitation would carry it, and moving only with the slower 
motion of the belt such slight bank of grain rolls in its descent so 
as to allow ail small seeds to come against the meshes of the screen 
and pass through them more certainly than if not retarded by the 
slats in passing over such meshes. The machine of défendant has 
the same inelined screen and revolving belt with cross slats as the 
Lucas patent, except that the belt is raised from the screen, so that 
the cross slats do not come in contact with, nor in near proximity to, 
the screen in passing over it, but pass one-half inch above the screen ; 
and that along each of said slats, and distant two inches from each 
other, are set in holes one-fourth of an inch in diameter little brushes 
or tnfts of fibrous material, one-half inch in length, and so set that 
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the brnslies npon one slat do not follow the bruslies upon the pre- 
ceding slats, and thus in the révolutions of the belt the face of the 
scréen ie swept by thèse small brushes, and cleared of chaff, dirt, 
and material liable to adhère to the screen, and hinder the passage of 
seeds through its meshes. While the small brushes hâve a tendency 
to retard the flow of the grain down the inclined screen, and deflect 
to one side or the other such grains as strike against the small 
brushes, they cannot and do not hold the grain in banks as do the 
slats in the Lucas patent. For the séparation of wheat from oats or 
the séparation of other grains of diflering lengths the defendant's 
machine has a wide belt or apron of canvas, one end of which is 
hooked to the side of a slat, and then by the rotary motion of the 
endless belt running over the screen downwards the apron oovers it 
over the ends of the small brushes, and is drawn tight by the move- 
ment, and brought and kept in contact with the screen, holding the 
kernels of grain flat upon the screen, and permitting the shorter 
kernels to pass through the holes or meshes while the longer kernels 
are held flat, and not allowed to pass endwise through the same holes 
or meshes, but are carried to the bottom of the screen. The com- 
plainant claims that with this apron the srain in passing down the 
inclined screen forms into pockets or banks where the brushes under 
the slats press the apron against the screen, making the device the 
équivalent of that of the Lucas patent. -A practical working of the 
machine of défendant satisfles me that such is not the case. The 
slats with brushes are but four or flve inches apart, and press the can- 
vas against the screen. The motion of the endless belt, always in 
one direction, draws this canvas tight between thèse slats, so that 
the canvas runs in contact with the face, or upper side, of the in- 
clined screen from near the top to near the bottom of the screen, and 
the grain cannot and does not slide under the canvas faster than the 
motion of the canvas allows it to pass along, until, as a slat is raised 
by the turn at the bottom of the machine, the canvas between it and 
the next following slat is raised from the screen, and the grain under 
that part of the canvas, being released, drops together over the bot- 
tom of the screen. The contact of the canvas resting on the grain 
prevents any chance for the rolling of the grain such as may occur 
as it follows the slats in the Lucas patent. 

My conclusion is that the defendant's machine does not infringe the 
Lucas patent, assuming that the Lucas patent is valid as to its second 
spécification. But the device of an endless belt with a slat or slats 
hating on each a continuons brush to sweep and cleanse an inclined 
screen was old, and free to the public, before the Lucas invention or 
patent. If, in that state of the art, the défendant had upon ail its 
slats placed continuons brushes to cleanse its inclined screen, it would 
be only using a device which it was free to use for that purpose, even 
though the effect in that case would be that the grain would form 
in banks against such continuous brushes, and be retarded by them, 
and roll freely in passing down the screen, following such brushes, 
just as it rolls in following the slats in the Lucas patent. Decree 
may be entered dismissing the bill upon the merits, with costs. 
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UNITED DfDUEATED FIBEE CO. OE NEW JERSEY et al. T. WHIPPANY 

MANUF'G CO. et ai 

(Circuit Court, D. New Jersey. November 17, 1897.) 

1. Patents— Preliminabx Injunction— Prior Décisions. 

On an application for preliminary Injunction, a prior adjudication In a 
suit against anotber party, sustaining the patent, after full and fair contest, 
on final hearing, Is conclusive of the validity of the patent, unless a new 
défense is interposed, so forcetul as to satisfy the court that, if presented in 
the former case, a dlfCerent resuit would hâve been reached. Hence the only 
question open is that of infrlngement. 

3. Samb— Infringement. 

Reissue No. 10,282 (original No. 267,492), for a process of renderlng paper 
or pulp articles hard, tough, and impervious, and the Keyes patent, No. 
342,609, for a pail, or other similar article, made of wood pulp, or simllar 
flbrous material, held valid and infringed, on motion for preliminary injunc- 
tion. 

3. Samb— Preliminary Injunction— Hardship to DBrBSDANT. 

An injunction will not be denied on the ground of hardship to défendant 
Company, -where it appears that the organlzers and managers thereof were 
both prominently connected with another company at a time when it was ad- 
judged an infringer of the same patent in an earlier suit. 

This was a suit in equity by the United Indurated Fibre Company 
of Jersey City and otbers against the Whippany Manufacturing Com- 
pany and others for alleged infringement of certain patents. The 
cause was heard on a motion for preliminary injunction. 

Pred P. Fish and Charles Neave, for the motion. 

M. B. Philipp, M. H. Phelps, and David Kay, Jr., opposed. 

KIEKPATEICK, District Judge. The bill filed in this case asks 
for an injunction against the Whippany Company and others, the de- 
fendants therein, prohibiting the manufacture by them of indurated 
âbre ware, because the method used by them infringes upon the 
rights of the complainants, as protected by patent No. 267,492 (re- 
issue No. 10,282), and also because in the forming of the articles the 
défendants infringe claim 7 of another patent issued to Martin L. 
Keyes (No. 342,609), both of which patents are held by the complain- 
ants under valid assignments. The claims said to be infringed are as 
follows: 

Patent No. 267,492 (reissue No. 10,282): "Claim 1. The process of rendering 
paper or paper-pulp articles hard, tough, and impervious; consisting in flrst 
saturating the said article in thickened drying oil, or oil and gums, at substan- 
tlally the température specified, in such manner that the surface will be free 
from an oil film, and then exposing said article to air and like température, as 
set forth. Claim 2. The process of rendering paper or paper-pulp articles hard, 
tough, and impervious; consisting of saturating said articles in a hot bath of 
oil, and freelng the surface from films of oil, and subsequently indurating the 
saturated articles. Claim 3. The described article of paper or paper pulp, hav- 
Ing Its pores flUed with hardened linseed oil, or linseed oil with a proportion of 
gums, substantially as set forth." 

Patent No. 342,609: "Claim 7. As a new article of manufacture, a pail, or 
other similar article, formed from wood pulp, or other similar fibrous material, 
having an annular projection or chine around its bottom, said chine being 
formed with a nniformly lamlnated structure, substantially as described." 
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The défenses interposed ard invalidity of patent, prior use, and non- 
infringement ; 

It appears from the record that in 1893 thé complainants lierein 
brought suit in this court against the New York Wood-Fibre Com- 
pany for an infringement of the same claims oif the patents chargea 
to be infringed in this case. Some of the parties hereto were inter- 
ested in the management of the business of the défendants in said 
suit. The case was fully and fairly presented to the court by able 
counsel. In it référence was made to many of the patents now relied 
upon as being anticipatory. There is no suggestion on the record 
of fraud or collusion. Upon a final hearing the validity of both of 
the above patents was adjudged. Under thèse circumstances, upon 
an application for a preliminary injunction the question of the valid- 
ity of the patent is not at issue (American Paper Pail & Box Co, v. 
National Polding-Box & Paper Co., 2 0. C. A. 165, 51 Fed. 229), unless 
a new défense is interposed, so forceful as to satisfy the court that, if 
presented in the former case, a différent resuit would bave fceen ob- 
tained. The reason for this rule is stated in Electric Manuf'g Co. v. 
Edison Electric Light Co., 10 C. C. A. 106, 61 Fed. 834, to be "that an 
adjudication in the case of a patent is not only a judgment inter 
partes, but is a judicial construction of a grant by the government, 
and, in a broad sensé, deals with and détermines the rights of the 
public." I bave carefuUy considered the patents, which were not 
then considered, and fail to find in them anything which satisfles me 
that, if they had been urged in the former suit, it would hâve induced 
the court to reach a contrary conclusion. Giving that weight to the 
prior adjudication to which it is entitled (Purifier Co. v. Christian, 3 
Ban. & A. 42, Fed. Cas. No. 307; Patent Co. v. Adams, 77 Fed. 191), I 
regard as established, for the purposes of this motion, the validity of 
the claims of the complainants' patents which are said to be in- 
fringed, and that the only question to be determined by the court at 
this time is the one of infringement (Manufacturing Co. v. Hickok, 
20 Fed. 116). 

The invention of the complainants' patent No. 267,492 relates 
to an improvement in articles made of paper stock. Such articles 
were not new in the art. They had been made with indiffèrent suc- 
cess for many years. The object of the inventer was to improve 
such articles in respect to hardness and strength, and render them 
imperméable to ail that class of liquids to contact with which they are 
subjected. To this end, he adopted a new step by step process, which 
is clearly set out in the spécification of bis patent. It consisted : (1) 
Of heating the article made of paper pulp to the highest degree of 
beat to which it might safely be subjected. (2) The immersion of 
the article into prepared linseed oil, reduced by boiling or by agitation 
to a thick, semiliquid mass, which oil bas been kept at high tempéra- 
ture, and allowing the article to remain in the oil until it bas ab- 
sorbed so much and no more oil than by subséquent treatment may be 
converted into a hard, résinons substance, cementing the fibres of 
the pulp. Care must be taken that no film of oil, which is the 
effect of oversaturation, remains on the surface of the article. (3) 
Submission of the article in free contact with a beat sufScient to con- 
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vert the oil which bas been absorbed in the pores into a solid tbrough- 
out tbe article. The patent baving been declared valid, we must as- 
sume tbat tbe process was new, and the resuit attained an improved 
article, which was an advance in the art. The record discloses the 
fact tbat many persons engaged in the manufacture of paper pulp 
articles abandoned old processes, and accepted licenses to operate 
under tbat described in complainants' patent. The défendants are 
engaged in the manufacture of paper pails, or pails formed from 
paper pulp. Their process consists in (1) thorougbly drying the 
formed pail in an oven, tbe température of which varies from about 
125 to 170 deg. Fahrenheit; (2) the pails are then immersed in an oil 
bath, heated to a température of 168 deg. Fahrenheit, for from three- 
quarters of a minute to one minute and one-balf ; (3) then baked at a 
température of 162 to 168 deg. Fahrenheit. Tbe température used ap- 
pears from the testimony to be the maximum degree of beat which can 
be used without injury to the défendants' article. Tbe novelty of 
the complainants' process consisted of tbe orderly arrangeinent of the 
steps which contributed to the desired resuit. The process of the 
défendants is, in a modiûed form, tbat of the complainants' patent. 
It differs from tbat of complainants in tbe degree of beat to which 
tbe articles are subjected before immersion in tbe oil bath, the tem- 
pérature of the bath, and tbe degree of beat to which tbey are after- 
warda subjected. The complainants' patent is not limited to any 
specified degree of beat. It recommends tbat, to produce tbe best 
resuit, the article shall be heated to tbe highest degree to which it 
may be safely subjected. Tbe object of tbe preliminary heating of 
the article in its pulpy state is to drive ont tbe air and water with 
which it is saturated, and prépare it to receive tbe oil in which it is 
afterwards immersed. To accomplish tbe same resuit by cbanging 
the thickness of the pulpy article, and using a lower température for 
a longer time, is not to alter tbe flrst steps of tbe process. So, too, 
with the other différences which bave been alluded to. I regard 
them as mère évasions of the patent, upon which tbe court now looks 
favorably. Palmer v. Patterson, 70 Fed. 490. The testimony of one 
of défendants' witnesses discloses the fact tbat "any greater tempéra- 
ture than tbat used by the défendants would be injurious to tbe 
goods," and so tbey come within the spécifications of the patent, and 
■ use "the highest amount of beat to which the article may be safely 
subjected." The question is not merely one of température. The 
process may be tbe same, though the températures dift'er. Tilghman 
V. Proctor, 102 U. S. 707. An other point of différence is in the oil 
used for the bath. That specified in tbe complainants' patent is 
"boiled linseed oil, or linsee^ oil tbickened by the known process of 
agitation in the présence of light and air"; and in tbe daim of the 
patent it is described as "tbickened drying oil, or oil and gums." 
The oil used by the défendants is what is known to the trade as 
"London Oil." This oil is a drying oU, yielding resin upon oxidation, 
and is a well-known member of tbe class of which linseed oil is the 
type. The object to be obtained by the immersion in tbe bath is to 
saturate the pores of the article with an oil which, uniting with the 
vegetable fibre of which the pulp is composed, couverts the whole, by 
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oxidation, Into a tough, elastic, resinous substance. In the case 
against the New York Wood-Fibre Company, to which référence bas 
been made, the oil batb consisted of a mixture of London oil and flsh 
oil, the proportions of each not being given. The résulta attained 
in ail the cases are similar, the means of attainment being chemical 
équivalents. I am therefore of the opinion that by the adoption of 
the process of complainants' patent, and the use of its équivalents, 
the défendants hâve infringed claims 1 and 2 of patent No. 267,492 
(reissue No. 10,282), and by so doing hâve produced the same 
"article of paper or paper pulp, having its pores flUed with hardened 
îinseed oil, or linseed oil with a proportion of gums, substantially 
as set forth," thereby infringing the third claim of said patent. 

It remains but to consider the seventh claim of the Keyes patent, 
No. 342,609, relative to the "pail formed of wood pulp having an 
annular projection or chine around the bottom, formed with a uni- 
formly laminated structure." For the same reasons given in regard 
to the Carniichael patent, I will, for the purposes of this motion, con- 
sider the seventh claim of the Keyes patent. No. 342,609, establis^ied. 
In the suit of thèse complainants against the New York Wood-Fibre 
Company, claim 7 of the Keyes patent, No. 342,609, was held to be 
infringed by the article manufactured by that company. The process 
used and the article manufactured by the défendants in this case are 
admittedly similar to those used and manufactured by the New York 
Wood-Fibre Company in the former suit. The pail made by the 
New York Wood-Fibre Company having been adjudged to be an in- 
fringement of the claim of the patent under considération, I there- 
fore hold that the similar pail made by similar process likewise in- 
fringes. 

It has been urged upon the court that a great hardship will be im- 
posed upon the défendants if a preliminary injunction be issued 
against them. The record discloses that W. W. McEwan, who was 
one of the incorporators of the défendant company, and Caleb H. 
Valentine, the superintendent of défendants' factory, were both 
prominently connected with the New York Wood-Fibre Company at 
the time injunction issyed against it at complainants' suit. The 
organizer and manager of défendant corporation entered upon their 
présent enterprise with a f ull knowledge of complainants' rights, and 
they are not in a position to ask the court to stay its hand in afford- 
ing to the complainants the full measure of relief to which they are 
entitled. The preliminary injunction prayed for in the bill should be 
granted. 



JOHN CROSSLEY & SONS, Limited, v. HOGG. 
(Circuit Court, D. Massaeliusetts. May 15, 1897.) 

No. 684. 

Dbsion Patents — Akticipation. 

The Marchetti patent, No. 23,362, for a design for a carpet, Is vold be- 
cause of anticÏDation as to claim 1, which covers a body having a séries of 
diamond-shàped figures, the size of whieh are formed by a curving stem- 
work bearing slnall flower forms, and the interlor of the diamond-shaped 
figures having conventional flower forms at their centers, around whicti 
are concentrle rows of flower and leaf forms, etc. 
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This was a suit in equity by John Crossley & Sons, Limited, against 
William J. Hogg, for atleged infringement of a patent for a design 
for carpets. 

Witter & Kenyon, for complainant 
Louis W. Southgate, for défendant. 

COLT, Circuit Judge. This is a bill in equity, brought for the in- 
fringement of letters patent No. 23,362, granted June 12, 1894, to 
Griulio Marchetti, for a design for a carpet. The spécification says: 

"The body, A, comprises a séries of diamond-shaped figures, the sides of whieh 
are formed by a curving stem-work bearing small flower forms. Thèse dia- 
mond-shaped figures hâve conventional flower forms at their centers, around 
which are arranged concentric rows of flower and leaf forms, each row or sé- 
ries having the same gênerai ouUine as the main figure. At the bottom of 
each figure is an ornament somewhat resembllng a i^ield or pendant. The 
border, B, conslsts of an inner portion and an outer portion. The Inner portion 
consists of a double line of wavy stem-work, one Une bearing smal! flower 
forms, and the other bearing leaf-Iike serrations. In the dépressions of thèse 
wavy Unes are bunches or sprays of flower forms surrounded by ornamentai 
stem-work. The outer portion of the border consists of a wavy stem-work 
bearing small leaf and flower forms, the crests of the contiguous wave portions 
being joined by bands of flowery stem-work, each of whicto is curved so as to 
form, with its eorresponding wave-portion, a circular figure. In the center of 
each of thèse circular figures is a bunch or spray of small flower îoitqs sur- 
rounded by an ornamentai stem-work." 
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i^imç 1 and 2 are as foUows : . 

"(i):In;a design for acarpet, the t)pdy substantlally as shown and dçscrlbea. 
<2) In à design for a carpet, the border substantlally as sHown and descrlbed." 

The main défense in this case, is anticipation. Upon careful com- 
parison of the patented design "with defendant's exhibit lithographie 
plate representing an old French plate of the fifteenth century, wliich 
is contained in a bock entitled "L'Ornement Des Tisèues," published 
in É*aris in 1877, and received by the Aster Library in 1886, I am of 
opinion that there is nothing new or original in the Marchetti patent. 
The main outlines of the patented design are identical with those of 
the old French plate, and the différences between the two designs are 
limited; to mère changes in deta,il. The flrst claim of the patent is 
therefore void for want of invention. The second claim, which re- 
lates to the border, is subordinate to the main design, and as to this 
claim I find that the défendant does not infringe. Bill dismissed, 
with costs. 



SIMONDS ROLLING-MACH. CO. v. HATHORN MANUF'G CO. 

(Circuit Court, D. Maine. November 20, 1897.) 

No. 487. 

1. Patents — Infringbmbnt Sdits — Equitt Pbockdurk — Expebiments. 

In an Infringement suit an alleged anticipating patent was set up, which 
did not, on its face, expressly show antlcipatory matter, but respondent 
elaimed that It was capable of an antlcipatory use. The çomplainant, by a 
motion j represented to the court that it had experimented with such patent, 
but wàs unable to produce any practical, antlcipatory restlts, and had takeii 
proofs to that effect; that the respondent had Introduced évidence tending 
to show that Its own experiments were successful; further, that respondent 
was invlted to witness complainant's experiments, but respondent's experi- 
ments were made aside from çomplainant. Çomplainant therefore moved the 
court for an order requirlng respondent to repeat its experiments in the 
présence of complainant's witnesses. Beld that, while the court might, per- 
haps, hâve authority to make such an order, the relief was so exti-aordlnary 
as not to be granted except when plainly necessary; and, as the court would 
doubtless hâve power, at the proper time, to send the matter to a master to 
hâve experiments made under proper directions, the motion should be de- 
nied, 
3, Choss-Examination ot" Witnesses. 

Where a cross-examlnation bas been elosed after notice to the çomplain- 
ant, the court will not, on hls motion, require the respondent to produce the 
witness for further cross-examlnation. 

This was a suit in equity by the Simonds Rolling-Machine Com- 
pany against the Hathom Manufacturing Company for alleged in- 
fringement of a patent. The cause was heard on the complainant's 
motion to require the respondent to repeat certain experiments in the 
présence of plaintiff's witnesses, and also to require défendant to pro- 
duce a certain witness for further cross-examination. 

Fish, Eichardson & Storrow, for çomplainant 

Phillips & Anderson and Charles P. Stetson, for défendant. 

PUTNAM, Circuit Judge. The présent matter is an interlocutory 
motion by the çomplainant pending a bill in equity to restrain al- 
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leged infringement of letters patent. The respondent sets up a cer- 
tain Englisli patent as containing anticipatory matter, and the issue 
witli référence to it is, so far as the court understands, one of that 
class ordinarily represented by the expression "double use." The 
court understands that the English patent does not, on its face, 
expressly point eut matter which is anticipatory, but that it is claimed 
to be capable of a use of that character. The complainant repre- 
sents that it has experimented with the English patent referred to, 
but was unable to produce any practical resuit therefrom antici- 
patory of its own patent, and that it bas duly taken proofs to that 
eflect, while the respondent has introduced évidence tending to show 
that its own experiments hâve been successful. The complainant 
represents that the respondent was invited to witness its experi- 
ments, but that the respondent's experiments were made aside from 
the complainant; and the practical object of the motion is to oompel 
the respondent to repeat its experiments in the présence of the com- 
plainant's witnesses. The experiments on either side were not con- 
ducted by persons of merely ordinary skill in the art, but by experts. 
The complainant produces to the court no précèdent sustaining its 
motion, the authorities clted by it going only to the matter of inspec- 
tion, which is a well-known branch of incidental équitable proceed- 
ings. It is not, however, safe to undertake to set a limit to what 
can be worked out by the equity courts in the direction of just and 
proper investigation with référence to any topics concerned in légal 
or équitable proceedings; but it is entirely clear that such extraor- 
dinary relief as the complainant asks should not be granted except 
when it is plainly necessary. As is usual with motions of an inter- 
locutory character touching the progress of a oomplicated suit in 
equity in advance of a final hearing, it is impracticable for the court, 
without very elaborate investigation, to understand clearly the car- 
rent condition of the litigation, so as to be reasonably certain that it 
can adjudicate correctly. It appears to us that the probable results 
of the experiments which the complainant desires the court to order 
would not be of such a character as to justify unusual, and perhaps 
unprecedented, proceedings. Moreover, it may well be doubted 
whether the issue to which the motion relates is a relevant one, and 
whether, in accordance with the gênerai rule that the law applicable 
to patents is practical in its nature, the questions of anticipation 
developed by the uses to which prior inventions may be applied ex- 
tend to a!l which can be worked out by the ingenuity of experts, and 
are not limited to uses apparent to persons of ordinary skill in the 
art. To make thèse matters certain would require an examination 
of the pleadings and proofs in the case, which cannot be expected of 
the court on an interlocutory matter of this nature. 

Under the circumstances of tliis application, the complainant can- 
not be charged with lâches in the matter ; so that if, on opening the 
record on final hearing on bill, answer, and proofs, it should appear 
that the court needs the assistance of such experiments as are now 
desired by the complainant, the court has no doubt that it can do 
complète justice by sending to a master so much of the case as is now 
brought to its attention, to report on the issue underlying the près- 
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ent miotioD, and for that purpose to make expérimenta under proper 
directions, While it is well settled in the fédéral practice that the 
chancelier cannot abnegate hjs duty to hear the fondamental issue 
in a cause witàout the same being clouded or prejudiced by a master's 
report (Kimberly v. Arms, 129 U. S. 512, 524, 9 Sup. Ct. 355; Davis 
V. Schwartz, 155 U. S. 631, 637, 15 Sup. Ot. 237), yet it is a common 
practice to permit inquiries by a master incidental to the principal 
labor which rests on the court (Field v. Holland, 6 Cranch, 8, 22 ; 
Lawrence v. Dana, 4 Cliff. 1, 87, Fed. Cas. No. 8,136; Daniell, Ch. 
Frac. [6th Am. Ed.] 1203, 1646). Indeed, on bills for spécifie per- 
formance it has been the settled course in England to direct a pre- 
liminary inquiry as to title by a master. Having no doubt of our 
power to obyiate in this way the diificulty which the complainant 
thinks now meets it, if it becomes necessary to do so, we deny com- 
plainant's motions, without préjudice to its right to apply for a 
master, as we hâve indicated, in connection with the final hearing. 

The complainant also moves that we require the respondent to 
produce a certain witness for further cross-examination. The cross- 
examination having been closed af ter notice to the complainant, there 
is no propriety in our exercising this power if we could. The cir- 
cumstances stated by the complainant suggest that on an application 
to the court the court might be justifled in entering an order author- 
izing it to summon and examine the witness referred to as its own 
witness; and, if the circumstances are as stated by the complainant, 
the rule stated in U. S. v. Budd, 144 U. S. 154, 165, 15 Sup. Ct. 575, 
will probably give it practically ail the same opportunities as though 
the witness still continued subject to nominal cross-examination. 
The motion of complainant, filed October 29, 1897, is denied. 



ELECTRIC SMELTING & ALUMINIUM CO. v. CARBORUNDUM OO. 
(Circuit Court, W. D. Pennsylvanla. July 26, 1897.) 

L Patents— Inïhingbment — Electric Smelting Procbss. 

The Cowles patent, No. 319,795, for a process of smelting ores by an 
electrie current, contemplâtes a process In which the fundamental idea is 
the diffusion or distribution of heat, as contrasted with its localization,— 
this effeet being seeured by mixlng with the ore a body of granular mate- 
rial of high résistance, such as electrie, light carbon; and the patent is not 
infringed by the Acheson method for the manufacture of carbide of silicon, 
or "carborundum," in which the electrie current furnishing tlie fusing heat 
Is localized along a central core, from which the heat Is radiated into the 
surrounding charge so as to fuse and unité into a new Chemical product 
the atoms of carbon and silicon contalned therein. 

2. Same— Ei,BCTRic Smbltikg Furnacb. 

The Cowles patent. No. 319,945, for an electrie smelting furnace, construed, 
and held not infringed by the form of furnace used in the Acheson method 
of producing carbide of silicon, or "carborundum." 

This was a suit in equity for the alleged infringement of two pat- 
ents relating to the art of smelting by electricity. 

E. N. Dickerson and C. M. Vorce, for complainant. 

Geo. H. Christy and Thomas W. Bakewell, for défendant 
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BUFFmGTON, District Jndge. The Electric Smelting & Alu- 
minium Company flled tliis bill against the Carborundum Company, 
alleging infringement of three patents owned by the complainant 
Company. At tlie hearing the infringement of patent No. 335,058, 
granted January 26, 1886, to Alfred H. Cowles, was not pressed, but 
was of ail the claims of patent No. 319,795, issued June 9, 1883, to 
Eugène H. Cowles et al., for a process of smelting ores by the electric 
current, and of patent No. 319,945, issued June 9, 1885, to Eugène H. 
Cowles et al., for an electric smelting furnace. The large mass of 
testimony presented in this record, the conflicting views of skilled 
experts, the elaborate and protracted oral arguments of able counsel, 
and the multiplicity of their briefs, présent such a vast fleld for ex- 
amination and study that confusion might resuit if sight were lost 
of the comparatively simple statutory enactments regulating the 
grant of patents, and determining the rights vested by such grants. 
Turning to such provisions, we flnd a chart by which we can steer the 
way through the sea of facts, théories, and arguments which char- 
acterize the case. In a gênerai way, a patent may be said to consist 
of two parts: First, the spécification, which discloses the invention or 
discovery; and secondly, the claims allowed, by which the invention 
disclosed may be secured to the patentée. The spécification is the 
foundation on which the claim rests. 

Section 4888 of the Eevised Sta tûtes provides that: 

Before any inventer or diseoverer shall reeeive' a patent for Ws invention or 
diseovery, lie shall make application therefor in writlng to the commissloner 
of patents, and shall flle tn the patent office, a written description ot" the same, 
and of the manner and process of naaking, constructing, compounding, and using 
it, in such fuU, clear, concise and exact terms as to enable any person skilled 
In the art or science to which it appertains, or wlth which it is most nearly 
connected, tq make, construct, compound and use the same * * * and he 
shall particularly point ont and distinctly claim the part, improvement orcombi- 
nation which he claims as his invention or discovery. 

It will thus be seen that the statutory requirement embraces cer- 
tain éléments, viz. a description of the discovery, and of the process, 
etc., of using, etc., the same, in full, clear, concise, and exact tenus, and 
a particular pointing ont and claiming of what is claimed. "The lead- 
ing purposes of the whole of the statute directions," says Curtis' Law 
of Patents (page 256), "are two: First, to inform the public what 
the thing is of which the patentée claims to be the inventor, and 
therefore the exclusive proprietor during the existence of the patent; 
second, to enable the public, from the spécification itself, to practice 
the invention thus described, after the expiration of the patent." 
Patents being whoUy a right of statutory création, the statutory 
requlrements and limitations, fespectively, are the foundation and 
limit of the rights thereby created. Upon a compliance with such 
requirements dépends the existence and validity of the patents issued 
by virtue of their provisions. The validity of a patent is therefore 
dépendent, among other things, upon the patentée having given such 
a description of his invention or discovery, and the manner and pro- 
cess of using it, as the statute requires. 

Assuming for présent purposes the validity of the process patent in 
question, No. 319,795, and that the patentée has complied with thèse 
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statutory requirements, we tum to an examination of its contents, 
to ascertain what was the invention or discovery wMch Messrs. 
Cowles disclosed to the public, and what they claimed when they 
■were awarded the rights which they now assert are infringed. In 
thèse respects the patent is exceptionally explicit and clear. While 
it pertains to a gênerai subject, in which a vast deal of learning is 
requisite to constitute one, in the words of the statute, "a person 
skiUed in the art or science to which it appertains," yet its teachings 
and disclosures are so plaiu and void of uncertainty that a person 
who is not versed to that extent can quite clearly comprehend them. 
While the superior skill and learning of those versed in the art is of 
value in amplifying and more thoroughly diseussing its terms, yet the 
explicit and fundamental teachings of the patent may be quite thor- 
oughly understood and appreciated by the lay mind. The patent re- 
cites that it consists in "improvements in processes for smelting ores 
by the electric carrent," an art which, by the subséquent statements 
of the patent, was concèdedly not new. The improvements relate 
to that "class of smelting furnaces which employ an electric carrent 
solely as a source of beat." Heretofore, the patentées state, it had 
been attempted to reduce ores and perform metallurgical opérations 
by means of an electric arc, and the material to be treated was 
brought within the field of the arc, or passed or f ed through it ; that 
objections exist to the arc System, viz. that it is not adapted to long 
opérations on a large scale ; that there are very great difflculties in 
the régulation of the arc and the préservation of a constant résistance, 
and "the beat generated, though intense, is localized, and diificult to 
control." After reciting thèse conditions, which hâve been found ob- 
jectionable in practice, the patentées recite that the object of their 
invention is to provide a process where they will "secure a distribu- 
tion of the intense beat, which it is well known electricity is capable 
of generating, over a large area, or through a large mass, in such a 
manner that a high température can be sustained for a long time, and 
controUed." It will thus be seen that the primary and fundamental 
idea — the basis and the dominating purpose of the disclosed process — 
was the diffusion or distribution of beat, as contrasted with localiza- 
tion. Localization had been weighed in the balance and found want- 
ing. ' They turned away from this faultj' and supposed objectionable 
practice, and sought its opposite, — diffusion and distribution. The 
ingrédients and process for securing such diffusion of beat are then 
described. A body of granular material, of high résistance or low 
conductivity, is interposed within the current so as to form a con- 
tinuons and unbroken part of the same. This granular body, by rea- 
son of its résistance, is made incandescent, and générâtes the beat 
required. The ore or substance to be reduced bas been mixed with 
the body of granular résistance material, and "is thus brought di- 
rectly in contact with the beat at the points of génération at the same 
time the beat is distributed through the mass of granular material, 
being generated by the résistance of ail the granules, and is not local- 
ized at one point, or along a single line." The patentées then suggest 
the possible use of several résistance materials, — 'preferably, electric 
light carbofi, which is to be pulverized or granulated to a degree to 
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suit the size of the furnaces. As evidenciag the gênerai trend of the 
patentées' disolosures, we note the suggestion ol tlie préférable use 
of coarse granules, rather than finely-pulverized carbon, as working 
better, and giving more even résulta. The better working conditions 
are, positively, "the electrical energy is more evenly distributed" (a 
distribution desired, and in consonance with the patentées' object), 
and, negatively, "the current cannot so readily form a path of highest 
température, and consequently of least résistance, through the mass 
along which the entire current, or the bulk of the current, can pass" 
(a localization not desired, and not in furtherance of the patentées' 
desired object). 

In our study of this patent, we hâve not ignored the fact that in 
describing the composition . of the charge the patentées stated that 
the ore "is usually mixed with body of granular résistance material." 
If, by the use of the word "usually" (upon which great stress has been 
laid by the complainants), is meant there are other ways of prepar- 
ing the charge than by mixture of the ingrédients, such ways are 
neither stated nor even hinted at elsewhere; nor is any other practice 
or method of bringing the beat to bear on the ore suggested than the 
one wherein ore is mixed with the carbon, "and is thus brought direct- 
ly in contact with the beat at the points of génération." It would 
therefore seem that in face of the statutory requirement, requiring a 
full, clear, and exact description of the discovery and the process of 
using it, no controlling influence should be drawn from the use of the 
word in its présent connection and relation to this particular patent, 
or that its use should avail to give this patent a broader scope than 
its teachings and disclosures warrant. While we are perhaps not 
called upon to solve what the patentées themselves hâve not made 
clear and explicit, yet we think what the draftsman had in mind is 
reasonably clear. If, instead of qualifying the verb "mixed"' by the 
adverb "usually," implying there was another method than mixing 
within the range of the suggested process, we apply the phrase 
"usually mixed" to the "granular" résistance material, we hâve a read- 
ing in consonance with the entire patent, for we note that further on 
it is stated that the size of the carbon particles used "may pass be- 
yond what is ordinarily understood by the term 'granular,' and be in 
fact pièces of carbon of considérable size." Thus construed, the pat- 
entées would say that the ore is usually mixed with a body of granu- 
lar résistance material, implying that it might be mixed with a body 
of "pièces of carbon of considérable size," and "beyond what is ordi- 
narily understood by the term 'granular.' " The patent states the 
opération must necessarily be conducted in an aic-tight chamber, or 
a nonoxidizing atmosphère, after which it describes a zinc furnace, 
which is stated to embody the invention, and from which the applica- 
tion of the same to the réduction and smelting of other kinds of ores 
will be understood. In this furnace we find a cylinder of silica, or 
other nonconducting material, imbedded in powdered charcoal, min- 
erai wool, or some poor heat-conducting substance. The rear end 
of the retort is closed by a carbon plate which forms the positive élec- 
trode, and is connected with the positive wire of the electric current. 
The other end is closed by a graphite cruçible, which forms the nega- 
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tlve électrode, and serves as a condensing chamber for zînc fumaces 
Touching the préparation of the charge, the patent says: 

The zinc ore îs mixed wlth ttte pulverized or granular carbon and the retort 
Is charged nearly full througli the front end wlth the mixture. 

And the opération of the current is thus described: 

The drcuit between the électrodes, so called, is continuons; being establislied 
by means of, and through, the body of broken carbon. * * • After the plug 
bas been inserted and the joint properly luted, the electric circuit is closed, and 
the eurrent allowed to pass througb the retort, traversing its entire length 
through the body of mixed ore and carbon. The carbon constituents of the 
mass become incandescent, generating a very high degree of beat; and, being 
in direct contact wlth the ore, the latter is rapldly and effectually redueed and 
dlstilled. 

Not only is the intermixture of carbon and ore explicitly shown, but 
the resuit of such contact is emphasized: 

It will be observed (says the patent) that the intimate mixture of incandes- 
cent carbon and ore afCords the most effectuai utlllzatlon of ail the beat evolved. 
None of It is lost by transmission through aay intervenlng bodies or spaces. 

From this détail study of the patent, it is quite clear that the two 
substantial disclosures thereof were the diffusion of the current, and 
a mixture of the carbon résistance material with the subject of ré- 
duction, as the method of securing the diffusion and utilization of beat 
and current. Nothing else than what is consonant with thèse two 
dominant disclosures is stated or even suggested in the patent This 
construction accords with that reached by the circuit court for the 
Northern district of Ohio in the case of Lowry v. Aluminum Co., 56 
Fed. 495, where the patent was considered by that court. It was 
there said: 

The glst of the Cowles Invention is the use of the granular carbon, dlstrlbuted 
through the mass of granulated ore, to carry the eurrent from one électrode 
to another, and, by its low conductivity and résistance to produce Intense beat, 
not at a single point, or in a single line, but throughout the ore, and to main- 
tain it constant 

This same view was emphasized on final hearing of the same case 
(68 Fed. 354), where the court said: 

The gist of the Cowles invention is ttie use of granular carbon, or other 
équivalent résistance material dlstrlbuted through the mass of granulated ore, 
to carry the cuiTent from one électrode to another, and by its low conductiv- 
ity or résistance to produce Intense beat, not at a single point or In a single 
line, but throughout the ore, and by the beat thus generated to fuse the ore, 
and to separate the métal élément by the Chemical action of the carbon upoii 
the nonmetallic élément of the ore, just as iron and other like ores are smelted 
in a furnace. 

An analysis of the several claims shows that thèse two funda- 
mental disclosures — ^viz. diffusion of the current, and the mixture of 
carbon résistance material with the subject of réduction — character- 
ize the claims. The first one, viz.: 

The method of generating beat for metallurgleal opérations hereln described, 
whieh consists in passing an electric current through a body of broken or pul- 
verized résistance material that forms a eontluuous part of the electric circuit 
(the ore to be treated by the process being brought into contact with the broken 
or pulverized résistance material) wbereby the beat is generated by the ré- 
sistance of the broken or pulverized body throughout its mass, and the opéra- 
tion Can be performed solely by means of electrical energy, 
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— la for a metliod of generating heat for metallurgical opérations. 
Wliat are the constituent éléments of the method? They are, flrst, 
"in passing an electric current through a body of broken or pulverized 
résistance material that forms a continuous part of the electric cur- 
rent." Now, what this body is, what its form, itS purpose, and func- 
tional work, are ail disclosed in the speciflcation, for the claims are 
founded and based upon the discovery disclosed therein. The pat- 
entées say, "The material best adapted for this purpose is electric 
light carbon." It "is ordinarily composed of grains or pièces proxi- 
mately equal in size." Thèse grains are preferably coarse, because 
"coarse granulated carbon works better than flnely-pulverized carbon, 
and gives more even results." And it is "interposed within the cir- 
cuit in such a manner as to form a continuous and unbroken part of 
the same." Their use, and the manner of their use, are "in order to 
secure an even distribution of the electrical energy" ; and such distri- 
bution is defined as where "the current cannot so readily form a path 
of highest température, and consequently of least résistance, through 
the mass, along which the entire current, or the bulk of the current, 
can pass." So much for the current and résistance material. The 
next élément of the process is, "The ore to be treated by the process 
being brought into contact with the broken or pulverized résistance 
material." What is meant by the ore "being brought into contact" 
with the résistance material? The instruction of the spécification in 
that regard is plain, unequivocal, unmistakable. In illustrating the 
process of zinc smelting, where the résistance élément is carbon, and 
which process, it is stated in the spécification, embodies the inven- 
tion, and from which the application of the process to the réduction of 
other ores will be easily understood, the patentées say, "The zinc ore 
is mixed with the pulverized or granulated carbon;" and the condi- 
tion of being mixed is defined as one where "the carbon constituents 
of the mass" are "in direct contact with the ore." We think, there- 
fore, that by the teaching of the patent the élément under considéra- 
tion clearly means, and must be construed as meaning, "The ore to be 
treated by the process being mixed with the broken or pulverized 
résistance material," and that contact is a physical intermixing of the 
two ingrédients is shown by the statement we hâve quoted above: 

It vrill be observed that the intimate mixture of iacandeseent carbon ami 
orç affords the most effectuai utilization of ail the heat evolved. None of it 
is lost by transmission through any intervenlng bodies or spaces. 

No more thorough and effective intermixture of ingrédients could 
be stated. To give the élément in question any other meaning is 
to broaden its scope, so as to cover by it what was not even hinted 
at, much less clearly disclosed, in the spécification ; and to do this 
would pervert the laeneflcent provisions of the patent laws. The 
next élément of the claim is that this relation of the two éléments is 
one "Whereby the heat is generated by the résistance of the broken 
or pulverized body throughout its mass." The teachings of the pat- 
ent in that regard are that "the heat is generated by the résistance 
of ail the granules, and is not localized at one point, or along a single 
line." 

83F.-32 
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The second olaim, riz.: 

The metbod of smeltln* or reducing ores or metalllferous compound» herèln 
deecribed, whlcb conslsts In subjectîng the ore;, in the présence of carton, to 
the flctlon of heat geoerated by passing an electric current through a body 6t 
broken or pulverlzed résistance material, that forms a continuons part of the 
electric circuit (the ore being in contact with the broken or pulverized résist- 
ance material), -vrhereby the ore is redueed by the combined action of the car- 
bon and of the heat generated solely by the résistance of the brolien or pul- 
verized body throughont its œass, 

— Is for a method of smelting or reducing ores or metalliferous com- 
pounds. It consists in subjecting tlie ore, in the présence of carbon, 
to the action of heat generated by passing an electric current through 
a body of broken or pulverized résistance material that forms a con- 
tinuons part of the electric circuit, the ore being in contact with the 
broken or pulverized résistance material, "whereby the ore is redueed 
by the combined action of the carbon and of the heat generated solely 
by the résistance of the broken or pulverized body throughout its 
mass," and is for a method of smelting or reducing ores or metallifer- 
. ous compounds. It consists in subjecting ore, in the présence of car- 
bon, to heat generated in the method specified in the preceding claim, 
"whereby the ore is redueed by the combined action of the carbon 
and of the heat generated solely by the résistance of the broken or 
pulverized body throughout its mass," 
The third claim: 

The method of smelting or reducing ores or metalliferous compounds hereln 
described, whlcb consista in pulverlzing the ore, and mixing with it pulverized 
or broiien carbon, or liije material, then introducing the mixed ore and carbon 
within an electric circuit, of which it forms a continuons part (the said circuit 
being establistied through the carbon constltuenta of the mass), whereby the 
heat is generated by the electrical résistance of the carbon throughout the 
mass, and the opération can be performed entirely by means of the carbon re- 
agent and the electrical energy, 

— Consista in the method of spielting or reducing ores or metalliferous 
compounds whérein pulverized ore is mixed with pulverized broken 
carbon, and subjected to an electric current operating as in the two 
preceding claims, and "the opération can be performed entirely by 
means of the carbon reagent and the electrical energy." 

The fourth claim, viz.: 

The method of smelting or reducing ores or metalliferous compounds herein 
described, which consists in subjecting the ore, lu the présence of a reducing 
agent, to the action of heat generated by passing an electric current through a 
body of brolien or pulverized résistance material that forms a continuons part 
of the electric circuit (the ore being in contact with the brolien or pulverized 
résistance material), whereby the ore is redueed by the combined action of 
the reducing agent and of the heat generated solely by the résistance of the 
broiien or pulverized t)Ody throughout its mass, 

— Is identical with the second, save that for the carbon of that claim 
it. substitutes a "reducing agent." 

From this détail study of the spécification and claims, it is quite 
clear to the unbiased mind that the entire teaching and disclosure of 
the patent is a réduction or smelting process in which diffusion or 
distribution of the current is studiously sought, and localization as 
studiously avoided; that the résistance material used, the mode of its 
préparation, and the position in which it is placed, unité to secure the 



BLBCTBIO SMBLTING & ALUMINIUM CO. T. CAEBOEUNDUM 00. 499 

mdst marked diffusion of thé current and of the heat-generating points, 
and the material to be reduced is also se relatively placed to, and inter- 
mixed with, the résistance material particles, as to be subjected to the 
heat at the relatively separated points of heat génération. Thèse 
two éléments of an intermixture of the résistance material and the 
substance to be reduced, and the diiïusion of the current through the 
résistance material of the mass, are either expressly or by necessary 
implication embodied in the claims. If, as we stated before, the 
patentées had any idea of the possible successful use of a localized 
path of current circulation, it was neither described in their spécifica- 
tion nor as^erted in their claims. Indeed, it seems to us that the con- 
struction we place on the claims is the only one that is in harmony 
with the disclosures of the patent. In the light of those disclosures, 
the claims are quite clear and void of uncertainty; and, thus con- 
strued, they give to the patentées the full measure of protection for 
the discovery which they revealed to the public. To give them such 
a broadened, unnatural construction as would make them cover subsé- 
quent advance in the art in Unes which the patentées never disclosed, 
and in directions which they deprecated and sought to avoid, is to 
shear the claims of that certainty and iixedness which are désirable 
to both patentée and public, and should be their distinguishing fea- 
ture. In our view, the construction we hâve placed upon them was 
the just one, in the state of art as it existed when they were granted. 
If such be the case, it is manifest that such construction should not be 
modifled to meet the subséquent shifting and development of the art'; 
and, moreover, it is signiflcant to note that the Cowles spécification 
would seem by implication to teach that, when the current once found 
a path of least résistance and highest température through the charge 
mixture, it continued to retain it. Such teaching would seem re- 
markable, if the présent contention of the complainants is correct, 
that the continued passage of the localized current increased the con- 
ductivity of the surrounding mass to the extent of substantially disin- 
tegrating the localized current, and diffusing it through the mass; for, 
if such be the case, then it was needless for the patentées to warn and 
provide against localization of the current, when such localization 
was self-adjusting, and could only end in the patentées' desired 
method of nonlocalization, and a diffusion of the current through the 
mass. 

We next turn to the question whether the respondents infringe. 
They are the owners of letters patent No. 492,767, issued February 
28, 1893, to Edward G. Acheson, and are engaged in the manufacture 
of carborundum in pursuance thereof . What are the terms and scope 
of that patent are not questions pertinent to the présent case, and up- 
on them we express no opinion. The simple question hère is, do the re- 
spondents infringe complainants' patent, and not what is the scope of 
their own? We simply allude to it hère as a fact in connection with 
the respondents' opérations. From the proofs it would seem that, 
some years after the Cowles patent in suit, Mr. Acheson, who was an 
electriciau of expérience, discovered the possibility of uniting a 
single atom, each, of carbon and silicon, and producing a new chemical 
product It is chemically known as "carbide of silicon," and com- 
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meroially as *oarborundum." While extremely cheap to manufac- 
ture, it bas proved to be an abrasive barder tban emery, and, indèed, 
than any abrasive material except the diamond; and the dust of the 
latter is so expensive tbat its use is restricted to the cutting of gems. 
The uses to which carborundum bas been applied are varied, its adop- 
tion rapid, and its sale extensive. Prior to January 1, 1892, there 
were manufactured about 50 pounds; during 1892, 2,145 pounds; 
during 1893, 15,200; and during the first nine months of 1894, 32,085 
pounds. It bas been used as an abrasive for the cutting and polisb- 
ing of gems by lapidaries, for grinding and seating of valves, for cut- 
ting and grinding glass, in the form of wheels for gênerai métal grind- 
ing, as in cutlery manufacture, savp manufacturing, and sharpening of 
savps, watch manufacturing, optical work of ail kinds, and, indeed, 
bas been applied to ail the varied uses to which emery wheels bave 
been adapted. In dentistry, small wheels or points of it are ex- 
tensively used for opérations on natural and artiflcial teeth. It bas 
been adapted to thèse and various other uses, and the proofs show 
tbat it bas attracted the attention and favorable notice of the scien- 
tiâc world. The respondents' method, ingrédients, their mode of 
treatment, and the results obtained, are substantially thèse: The ap- 
paratus used consists of the ordinary engine, dynamo, transformers, 
and other appartenances belonging to the generating and regulating 
of an electric current, and what might be termed an "electrically 
heated furnace." Upon an ordinary pedestal of brick is constructed 
a box of flre brick 9 feet 8 inches in lengtb, 1 foot 11 inches wide, and 

1 foot 9 inches deep. No cernent or mortar is used in the con- 
struction of the side walls of the furnace, nor in its ends. In the con- 
struction of the pedestal or base on which the furnace proper is built, 
cément is grouted into the brickwork for the purpose of excluding 
the gases; but in the walls the joints are quite open, to prevent 
escape of such gases. Through the center of the box, extending 
lengthwise, is a core or conductor for the conveying of the electric cur- 
rent. This conductor is formed of granular coke, and bas relatively a 
large cross section. Its terminais are contracted to nine solid 
carbon rods. Thèse carbon rods extend through the ends of the fur- 
nace, and connect with two metallic plates, through which electrical 
connection is made to an alternating current dynamo. The materials 
used in forming the mixture of the charge, and from which the car- 
borundum is prodjiced, are coke and anthracite coal, in the form of 
âne powder, sait, sand, and sawdust. Thèse materials are taken in 
the proportions, by weight, of 31 parts sand, 29 parts coke or coal, 

2 parts sait, and 4 parts sawdust. They are ail tboroughly mixed 
together, and then form what is called the "charge mixture." A 
sutficient quantity of the prepared mixture is placed in the furnace to 
flll it half full. A trough or trench is then dug along the center 
line of the furnace in the mixture, this trough forming a bed for the 
conductor of coke. Being thus prepared, 100 pounds of granular 
coke are placed uniformly throughout the lengtb of the trough, and 
rounded up to form, as nearly as practicaMe a cylinder. When com- 
plète, the core measures from 8 to 9 inchf s in diameter, and extends 
through the lengtb of the furnace for a distance of about 8 feet, leav- 
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Ing a small space between its ends and the carbon rods. A good con- 
nection is made between the granular core and the carbon rods by 
introducing flnely-powdered carbon, thus completing the electrical 
conductor through the furnace chamber and the walls. The remain- 
der of the furnace is filled with another portion of the prepared mix- 
ture, reserving at the ends a small space which is filled with the fine 
carbon, and on top of this bricks are placed to improve the contact by 
pressing the fine carbon against the terminal rods. When the car- 
rent is first turned on, it usually has a volume of 150 ampères. As a 
resuit of the passage of the current through the core, its résistance is 
reduced, and the current is proportionately increased, until eventually 
the résistance of the carbon core has become sufflciently low to per- 
mit of the passage of 1,000 ampères. The volume of the current is 
maintained at 1,000 ampères until the opération of the furnace is com- 
pleted. During the period of the increasing volume of the current 
the température of the core has been raised, by reason of its résistance 
to the passage of the current, to a very intense beat, sufflcient to 
effect a direct conversion of the amorphous form of carbon, as rep- 
resented in coke, into the graphitic form. The température required 
for this transformation is, approximately, 7,000° Fahrenheit. The 
sample of a run exhibited shows that surrounding the core ia a well- 
deflned zone of crystals, of brilliant luster. This zone is compact, 
separate from the core, and, after removal, retains its circular shape, 
corresponding to the contour of the core. Thèse crystals are the 
carborundum, or carbide of silicon. There is an appréciable diminu- 
tion in the size of the outer crystals, as compared with the inner ones, 
and further out they are not found at ail. The outer portion of the 
charge mixture, save that the sait is melted and the sawdust charred, 
does not seem to be affected. Between this outer portion and the 
crystal zone already described there is a zone of about an inch thick, 
which seems to indicate an intermediate state between the original 
charge and the crystallized carborundum, and between the core and 
the carborundum crystals is sometimes found a layer of graphitic 
carbon and silicon in mechanical mixture. The purpose of the several 
charge ingrédients, and the opérations they undergo, are stated by 
respondents' witness Acheson thus: 

The fine coke or anthracite coal is introdiieed for the purpose of providing 
carthon; the sand is introduced for the purpose of providing silicon. Thèse 
two materials hâve sufflcient within themselves for the mailing of carborun- 
dum, as It is a product resultlng from the simple union in ciemical combination 
of one atom of carbon and- one atom of silicon. In the furnace, when the car- 
bon and the sand or oxide of silicon are exposed to the hlgh heat there produced, 
a portion of the carbon unités with the oxygen In the sand, together forming 
carbon monoxide, while another portion of the carbon unités with the free silicon 
to form carbide of silicon. The sait, wMch is the ordlnary chloride of sodium, 
is introduced into the mixture for the purpose of cementing the black mass to- 
gether, that it may the more easUy be removed from the furnace after the 
opération is complète. It also has the efCect of decreaslng the possible oxida- 
tlon or buming away of the carbon in the mixture, which would naturally oc- 
cur by reason of the contact of the oxygen of the air with the carbon at a 
hlgh heat. The sawdust is Introduced for the double purpose of increasing the 
résistance of the mixture to the passage of the electric current, and to afford 
a greater looseness or porosity to the mass, so that the gases which are pro- 
duced during the opération of the fumaee may more readily escape. 
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The contention ot the respondents is that in the commercial man- 
ufacture oî carborundum, as thus carried on by them, the electric car- 
rent passes wholly through the core; that any portion of it that might 
wander off and pass through the charge mixture is a leakage or loss, 
and plays no part in producing carborundum; that the heat is gen- 
erated -whally in the core, and reaches the charge by radiation, and is 
not generated in the charge mixture by the passage through it of the 
electric current; that their purpose, means, practice, and resuit are 
on wholly différent lines from, and at variance with, the suggestions 
and disclosures of the Cowles patent, and that their method is one 
based on localization of the current, heat génération along such local- 
ized central Une; and that the heat reaches the substances to be af- 
fected only by radiation. In considering this question of infringe- 
ment, it is quite clear to our mind that in the use of a core composed 
wholly of résistance material, in the sélection of such résistance ma- 
terial, in the relative size of such résistance material as compared with 
the résistance material necessarily used in the charge mixture, and 
in the location of the core with référence to the électrodes, the re- 
spondents hâve chosen the most effective agencies for localizing the 
current. So far as means and method go, they hâve designedly fol- 
lowed a course the reverse of that advised and disclosed by Cowles, 
— actions not usually characteristic of a copyist and infringer. The 
granular coke of the respondents' core, being of a larger cross sec- 
tion, relatively, than the powdered coke of the surrounding charge 
mixture, and being in the direct line of the électrodes, attracts and 
localizes the current initially, and, as génération of heat continues, 
ita conductivity and current-carrying capacity also increase. It 
would therefore seem clear, and indeed it is conceded, that initially 
the Acheson core is the current's chosen path of least résistance and 
bighest température; and it cannot be gainsaid that no such prac- 
tice was taught, suggested, much less disclosed, in the Cowles pat- 
ent. Nor is such a central core embodied in the éléments of any of 
the claims. Indeed, instead of following the lines of Cowles' teach- 
ing, the central-core method would seem — at least, so far as localiz- 
ing the current goes — more in the line of a return to the arc notion 
of a localized current, which Cowles was seeking to avoid. Nor is 
the mère présence of carbon in the charge mixture proof that its 
purpose is to afford a current path. It is a necessary ingrédient to 
unité with silicon in producing carborundum, and in the respond- 
ents' working the quantity of carbon in the charge mixture is lim- 
ited to the amount necessary for that purpose only. While the car- 
bon of the core mixture remains intact at the close of the opération, 
the carbon of the charge mixture does not. It is clear, too, that 
the other ingrédients of the charge are not relatively good conductors, 
and the silicon, which is the largest ingrédient, is lacking in a marked 
degree in that regard. Moreover, the clear weight of the testimony 
satisâes us that in the practical commercial making of carborandum 
by the respondents (and it is in this the respondents must be held to 
infringe, if at ail) the core is not used as a mère choice of différent 
methods, a thing indiffèrent in itself, or one which could be omitted. 
The proof is that its use is an absolute necessity, that its very pro- 
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portions are considérations of extrême importance, and that the ab- 
sence of such uicely-adjusted proportions résulta disastrously. Its 
préparation constitutes one-half the expense of building the furnace. 
Its résistance and surface area are adjusted to the length of the fur- 
nace, potential, and quantity of current employed. Its surface area 
contrôla the thickness of the résultant carborundùm shell, for the 
proofs show that, when the core is too small in cross section, its mass 
becomes so highly heated that thé carborundùm crystals formed in 
immédiate proximity to its surface are destroyed, and when too large 
the beat conveyed from the surface to the charge mixture is, owing 
to its increased area, not sufiBcient to produce the usual thickness of 
carborundùm shell. "It bas been determined," says the witnesa 
Acheson, "purely by expérimental work prolonged over many months, 
that the size of the core should be adjusted to the point where it 
will be brought to, or slightly under, the température at which the 
crystals of carborundùm are decomposed into free carbon and free 
silicon." The central core being an indispensable factor in the pro- 
cess employed by the respondents, being concededly the initial path 
of the current, and the very decided weight of proof and reasoning 
being that it continues to carry the substantial bulk of the current 
in this localized path, and that the résultant product is the resuit 
of such localization, the case might well be disposed of on that ground; 
for the use of such current-localizing central core is wholly without 
the discovery discloeed by the patent in question, and an élément not 
found in its claims. Waiving, howcTer, this point, for the présent, 
let us pass on tb the inquiry whether the weight of the évidence sat- 
isfies the court that the current, or any part of it, ceases to pasa 
through the core, and is established through the carljon coastituents 
of the charge, — a burden which rests upon the complainants to show 
by a fair prépondérance of proof, if infringement is to be decreed. 
Prom the nature of things, — the impossibility of observing the inner 
working of the furnace, and the subtle character of the electrical 
agents, — absolute démonstration or certainty is impossible. Any con- 
clusion reached is at best a mère déduction from certain observed phe- 
nomena. The interior workings can only be surmised by a consid- 
ération of the structure, ingrédients, opération, and results. When 
Mr. Cowles was asked how he would détermine the relative quantifies 
of the current flowing through respondents' core at any given zone 
of the outer mass, he frankly stated: 

I know of no way of exactly determinîng It. Judgments and Inferences 
might be drawn as to the ourrent denslty In différent parts of the cross section 
of tliat apparatus, and possibly some measurements, but I do not think reliable 
ones eould be secured as to the fall of potential between différent portions, 
but, to my mind, the conditions Inside of that furnace are so varied In différent 
parts, and so subject to the actions of gases evolved, variations in température, 
and varlous other conditions, that exact statements could not be made. 

The divergent conclusions or views deduced may be seen in the 
évidence of Messrs. Cowles and Acheson. Mr. Cowlea says: 

Electrical tests I hâve made hâve given me concluslve évidence that with a 
core présent, similar to that descrlbed in the descriptions of the defendant's 
fumaeeS, that ail the current does not pass through the core. Thèse experlments 
were made durlug the process of the rua of December 15th, which I liave al- 
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ready flescrlbed. • • • . A large proportioii undoubtedly foUows the core, 
vfb&i It Is operated as I hâve read ttie description of tl>e opération. It Is im- 
possible to say, In my Judgment, exactly wliat portion f ollows the core. 

He then stated that, comparing his experiments and the respond- 
ents' opération, there would not be much. différence in the manner in 
which the current would follow the central core in the two cases. 
He had already expressed the opinion that, in such experiments "prob- 
ably over seventy per cent, and possibly ninety-five per cent," of 
the current, passed through the central core. Mr. Acheson gives his 
views as f ollows : 

Tl>e worliing current Is confined to, and passes througli, the core. Any cur- 
rent that may wander o£f from the core and pass through the mixture ean only 
be considered in thellght of lealiage, precisely as we consider the current that 
escapes from the ordinary telegraph llne as lealiage. A lealsage must always 
be looked upon as a source of loss, and it is In ttiis sensé that I look upon tlie 
current thaf by any chance may be deviated from the core to the mixture. 
It is not, however, a quantity of any particular value, and plays no part in tlie 
manufacture of carborundum. 

While, as we hâve said, absolute certainty is impossible, we are, 
by a most patient and detailed study of the case, led to two conclu- 
sions: First, the weight of the proof and the reasons advanced fail 
to show that a substantial, effective part of the current passes through 
the charge mixture in respondents' process; and, secondly, the clear 
weight of the évidence tends strongly to show that the working, ef- 
fective current is confined to the central core in respondents' work- 
ings. In reaching such conclusions we are strongly impressed with 
the fact that the physical indicia at the close of a run of respondents' 
furnace ail point to the idea that, whatever he the concealed work- 
ing of the current, the core is the center of heat, energy, and effect- 
ivenes& The relative effects of such centrally located energy, and 
the central localization of the energy as well, are shown in the ex- 
istence in equidistant surrounding séries of zones of similarly affected 
ingrédients, and by the fact that thèse rings of zones exhibit différent 
conditions of the material acted upon, and such conditions varying 
according to the relative distances of such zones from the central 
core. Then, too, the atoms of the charge zones nearest the core, 
and on ail sides of it, hâve been shifted into radial Unes uniformly 
converging from the core, and at right angles to its axis; thus 
showing that the influence or energy which fixed their position 
emanated from a common, central source. That such is the case 
is also evidenced by the fact that the crystal particles varied in size 
according to their relative distance from the core, diminishing the 
further they are located from it. If the electric current is the basis 
of energy, the formative cause of thèse crystals, and of the changed 
condition of the charge mixture when subjected to it,— and such must 
be the case if infringement exists, — it would seem to follow that the 
diffusion of the current, in effective, appréciable quantity, through 
the body of the charge mixture, would resuit in varying and irregular 
conditions throughout the mass, and that there would be an absence 
of those regular, graduated, and systematic conditions which we flnd 
in symmetrical order at the close of run of a core furnace, and ail of 
which seem in relative relation to the central core. Nor would we 
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flnd the production of crystals confined to any particulat portion of 
the charge. The indisputable phenMnena found at the end of a core- 
fumace rnn are, to our mind, consistent with the theory that the 
seat of the thermoelectric energy which causes such phenomena is in 
a common, central current, and are not consistent with the theory of 
a number of eiïective working currents following numerous diverging 
paths through the mixture, and each constituting an individual ra- 
diating center of effective thermoelectric energy. Assuming that a 
number of fugitive, shunt, subsidiary currents do branch of£ from 
the central-current path, yet it must be apparent, if the évidence of 
the sensés can be relied on, that their relative size and influence, as 
compared with the dominating and masterful efEect of the central- 
core current, is unappreciable. No traces of their path, or even of 
their existence, are found at the close of the run. They hâve left no 
carborundum in their vicinage. Assuming that such currents exist, 
it may be assumed, if they are judged by their fruits, that they are 
noneffective, and a matter of indifférence in the production of car- 
borundum in respondents' process. If we assume that carborundum 
is produced by thermal radiation from a localized Une or current, 
and that such localized current is the dominant and efficient cause of 
the production, then the mère présence of fugitive, inefiScient cur- 
rents, which leave no traces of their path, or évidence no resuit from 
their passage, cannot well be urged as an infringement of a process 
whose gist, substance, and effectiveness are based upon the diffusion 
of working and effective currents which produces the desired effect 
along their several paths throughout the mass. And in this connec- 
tion we might say that if the escape of fugitive sdde currents from 
the main-current path, in obédience to the shunt law, and their pas- 
sage through the charge mixture, were in themselves, and without 
référence to their eiïectiveness, to be deemed infringements of the 
Cowles patent, then the arc method of smelting to which Cowles re- 
fers in his spécification, and in which there must hâve been shunt cur- 
rents in certain conditions, might be urged as a substantial antici- 
pation of Cowles' patent, since, in its practical opération, there were 
diffusive currents as well as localized ones. That the heat is gen- 
erated in the core, and reaches the charge mixture by radiation, and 
not by currents difîused through the mass and generating heat in 
their passage, is also fehown by the fact that within an hour after 
respondents' run begins the heat generated within the core is suffi- 
cient to drive off vapors, while the outside of the charge does not 
become red hot for five hours, and even this is hastened by the burn- 
ing of the gases at the surface. It is also significant, as emphasizing 
the same view, that when powdered anthracite coal, which is well 
known to be of higher résistance material to an electric current than 
powdered coke, was substituted for the latter, it produced no effect 
upon the opération or the output of the furnace; thus showing that, 
if side currents were diffused through the charge mixture, they were 
of such trifling character that their increase or decrease in volume 
was a matter of no relative importance. The wide variation between 
the heat extrêmes at the exterior and interior of the charge mixture 
is showQ by the fact that the exterior zone of the charge undergoes 
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no appréciable change, further than the fusion of tlie sait and the 
charring of the gawdust,— changes which take place at moderate tem- 
pérature, — while the inner zone shows a thin layer of graphite, indl- 
cating the most intense heat at that point. Such wlde variations of 
résulta point to equally widely separated causes, and, as the current 
is the heat-generating source, would indubitably, we might alniost 
venture to say, point to a localized central location for it. The fact 
that graphite, and not carborundum, forms where the charge mixture 
abuts against the core^ indicates that if the charge mixture was in- 
termixed with the core ingrédients, and, in the words of the Cowles 
patent, were "thus brought directly in contact with the heat at the 
points of génération," the respondents' process would be a failure. 
The conceded results of respondents' opérations would therefore seem 
to show that the desired effect was reached, not by contact of the to 
be treated substance with the heat at its point of génération, and 
where, as in Cowles' process, none of it is lost by "transmission 
through intervening bodies or spaces," but where the heat radiâtes 
from its point of génération in order to reach such substance, and 
where some of such heat is lost by transmission through both inter- 
vening bodies and intervening spaces. Indeed, the process, prépara- 
tion of ingrédients, and means employed, in the two methods now 
under considération, are diverse, and the desired objects unlike. The 
like thermoelectric agent is employed in both, but with it the substan- 
tial likeness ends. Cowles' object was réduction, while Acheson's 
was composition. One reduced a substance already in existence; the 
other, by composition, produced a new product. With Acheson, the 
new product consumed the carbon constituen^t of the charge; with 
Cowles, an excess of the carbon constituents remained at the close of 
the process. In Cowles, the charge for functional purposes occupied 
the central space between the électrodes; in Acheson, for functional 
purposes it was removed from such central space, and from électrode 
contact. In Cowles, an excess of carbon was required in the charge 
mixture as a current-conductor; in Acheson, no such excess was re- 
quired or used, but the carbon for that purpose was isolated in the 
central core. Their methods are so radically tmlike, and are carried 
out on such diverse lines, that we are flrmly convinced that the charge 
of infringement has not been sustained. • 

After what we hâve stated in référence to the Cowles process pat- 
ent, we do not deem it necessary to protract this opinion by a detailed 
description of the apparatus patent, No. 319,945. It has been strong- 
ly assailed as void for lack of patentable novelty; but, as we are of 
opinion that respondents' apparatus does not infringe its claims, a 
discussion of its patentabUity is needless. Two species of furnace 
are illustrated in the drawings and described in the spécification. 
One is for the réduction of zinc ores ; the other, for nonvolatilizable 
metals, which require a very high température for their réduction. 
Though différent in construction, thèse two furnaces are substan- 
tially similar in principle; the broad or basis idea being, in both, 
that the material under treatment, mixed with pulverized carbon or 
other résistance material, is isolated in such a manner that the elec- 
tric current may pass through the mixture, and spends its entire 
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energy within the mixture. After a discriminating analysis of the 
patent, the respondents' witness Laureao well says (and we agrée 
with his conclndons): 

A comparison wlth the apparatus used by the défendant company, and the 
gênerai mode of procédure in the manufacture of carborundum, would show 
that there are radical différences betwe«n them and the furnace and methods 
described and clalmed by the Cowles patent In suit, No. 319,945. The furnace 
used by défendant Is built loosely, wlthout any attempt at making It airtight; 
tiie bricks being simply piled up, wlthout any blnding material whatever, and 
the top is left entirely open. The gases hâve no one particular means of escape, 
but In fact issue from sides and top wlth equal facllity, the fiâmes on the slde 
being quite as large as those at the top. The material outside of the core is 
not packed so that it may exclude the beat produced by the electric current 
going through a core of résistance material. The core wlilch was used is of 
pure carbon, unmixed with any material upon whieh the current might hâve a 
decomposing action; and the mixture from which the product sought for is 
obtained is not placed, as in the Cowles furnace, in the direct path of the cur- 
rent, but tn tbe very place from which he speciflcally states. that he wishes to 
exclude it. The material to be acted upon in the defendant's furnace is placed 
where the chareoal packing which confines the beat within the core is in the 
Cowles furnace. * « * The core of the défendant is inert and unproductive, 
so far as final results are concemed. The core of the Cowles patent In suit 
is the active and productive portion of the furnace. 

A detailed examination of tke claims shows that ail the several 
éléments embodied in the claims are not found in the respondents' 
furnace. The flrst claim is : 

In an electric smeltlng or reducing apparatus, a chamber or casing having Its 
longest dimension in a horizontal direction, and adapted to contain a charge of 
ore and electrical résistance material previously pulverlzed and mixed together, 
the oppositely located électrodes in conductive relation to the eliarge, but oth- 
erwise insulated from one another, and an exit for the escape of the gases 
and vapors evolved from the charge dnring the process of réduction, substan- 
tially as herein set forth. 

When respondents' furnace is in use, it is not "adapted to contain 
a charge of ore and electrical résistance material previously pulver- 
ized and mixed together, the oppositely located électrodes in conduct- 
ive relation to the charge." The électrodes of respondents are in con- 
ductive relation, not to the charge, but to a central core, through 
which, and not through the charge, the working current passes. In 
the second claim we flnd among the éléments, "the smelting cham- 
ber, formed of side and bottom walls of closely-packed pulverized or 
granular material, and the perméable top wall, formed of a layer of 
granular non heat conducting material" ; in the third claim, "the com- 
bination of a chamber or casing, the side and bottom layers of close- 
ly-packed pulverized or granular material, and the top covering of 
similar material, made perméable for the escape of gases and vapors" ; 
in the fourth claim, "a smelting-chamber formed of closely-packed 
granular or pulverized material, of a non heat conducting nature, and 
of lesser electrical conductivity than the charge to be smelted in the 
furnace"; and in the seventh claim, "a smelting chamber formed of 
closely-packed pulverized material, of non heat conducting nature, 
and of lesser electrical conductivity than the charge to be smelted 
within it, a layer of similar material, perméable for the escape of 
gas, for closing the said chamber." 
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As bearing on thèse éléments, the spécification states : 
The space between the earbon plates constltutes tlie working part of the fur- 
nace. Thls is lined on the bottom and sldes with a packing of fine chaxcoal, 
0, or such other materlal as is both a poor conductor of beat and electrielty (as, 
for example, in some case®, slllca or pulverized corundum or well-bumed lime) ; 
and the charge, P, of ore and broken, granular, or pnlTerlzed carbon, occupies 
the center of the box, extending between the carbon plates. A layer of granu- 
lar chareoal, O', also covers the cbarge on the top. The charge thus forms a core 
extending lengthwise of the box, in contact with the carbon plates. M, at the 
ends, and Incased on ail sides by the jacket of fine chareoal. Fine chareoal, 
as Is well known, is a very poor conductor of beat, and the chareoal packing 
confines the beat within the eore, protects the walls of the fumace, prevents 
them from fluxing down and mlngling with the charge, thereby introducing 
deleterious matter, and it forms a deoxidizing shell for the charge. The pro- 
tection of the charge from the introduction of deleterious matter by the fluxing 
down of tbe walls is a very Important matter, and the protection alrforded 
therefrom by the chareoal packing immediately surrounding the charge is com- 
plète. Xt is also a much inferior conductor of electrielty than the carbon used 
in the core, and hence it opérâtes as an insulating jacket for the charge, and 
confines the current to Its path through the cbarge, besides confining the beat. 
The protection afCorded by the chareoal jacket, as regards the beat, is so coiu- 
plete that, with the covering slab removed, the hand can be beld within a few 
incbes of the exposed chareoal jacket; but with the top covering of chareoal 
also removed, and the core exposed, the hand cannot be held within several feet. 

It wUI thus be seen the charge is enveloped, and, as stated above, 
"forms a core extending lengthwise." In respondents' process thèse 
éléments are not présent. The charge mixture has nothing outslde 
of it whatever, — neither chamber walls nor inclosing jacket. Nor 
does respondents' apparatus use the form of core speciiied in the flf th 
claim, viz. one "having a greater number of points of contact in a 
cross section of the body taken close to the plates than in a cross 
section of the same taken at intermediate parts thereof." Moreover, 
the body or core therein interposed, which fhe claim states "is sub- 
stantially as described," is, by référence to the spécification, found 
to be composed of the charge mixture. Thus, "the charge thus forms 
a core extending lengthwise of the boXj in contact with the carbon 
plates, M, at the ends, and incased on ail sides by the jacket of fine 
chareoal." In respondents' furnace the charge mixture forms no 
part of the core, and thèse same remarks are applicable to the sixth 
claim. After careful examination, being of opinion that infringe- 
ment has not been shown, the complainants' bill will be dismissed. 
Let a deôree be prepared and submitted. 



CARROLL V. GOLDSOHMIDT et al. 
(Circuit Court of Appeals, Second Circuit. December 1, 1897.) 

JUDOMBNTS — CONCLUSIVBNBSS — PrIVIBS. 

Judgments are binding upon privies as well as upon parties; but only those 
are privies, within the meaning of the rule, who acquire their interest in 
the subject-matter of the suit after the commencement of the suit. 
Patents— Légal and Equitable Titlk. 

Persons acquiring the légal title to a patent, with notice of the prlor 
équitable right of another to the invention, take the légal title in subordina- 
tion thereto, and cannot hold as inf ringers persons who purchase a patented 
machine from such équitable owner. 
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Appeal from the Circuit Court of the United States for the Southern 
District of New York. 

TMs was a suit in equity by Carroll, as trustée, against Goldschmidt 
and others, for alleged infringement of certain letters patent for 
warp knitting machines. The circuit court rendered a decree for the 
complainant (80 Ped. 520), and the défendants hâve appealed. 

Edwin H. Brown and W. Laird Goldsborough, for appellants. 
Arthur, V. Briesen, for appellee. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

WALLACE, Circuit Judge. In disposing of this cause we do 
not iind it necessary to consider whether the conclusions of the court 
below as to the validity of the two patents in suit were correct or 
not. The record abundantly shows that the property in the inven- 
tions claimed in both patents belonged originally to Revis and Payne, 
jointly, as co-partners, by the style of H. B. Payne & Co. ; that it then 
became part of the assets of the business carried on by them under 
the style of J. B. Whitehall & Oo.; that it passed to Eevis exclu- 
sively upon the purchase by him of the assets and good will of J. 
B. Whitehall & Co., and thence passed through him to the firm of 
Eevis, Brewin & Marriott, and upon the retirement from that flrm, 
in 1890, of Brewin, to Revis & Marriott. 

The défendants bought the machines of which infringement of the 
patents is predicated, two of them in 1890 of Revis, Brewin & Mar- 
riott, and the other two prior to September, 1891, of Revis & Mar- 
riott. They were delivered to the défendants at Nottingham, Eng- 
land, and shortly after were brought to this country by the défend- 
ants, and used by them in their factory at New York City. The 
légal title to the patents at that time was in Henry B. Payne and the 
firm of A. G. Jennings & Sons, of which parties the présent com- 
plainant is the trustée, and they had construetive notice of the éq- 
uitable rights of the vendors of the défendants. 

The learned judge who decided the cause in the court below was 
of the opinion that a decree in a suit brought in November, 1891, 
by Payne against Revis, was res adjudicata as to the title in favor 
of Payne and against Revis and thèse défendants. That decree un- 
doubtedly determined that, as against Revis and his privies, the title 
to the patent was in Payne and Jennings & Sons, notwithstanding 
that decree was entered upon a rule pro confesso because of the 
default of Revis in answering the bill. But the learned judge fell 
into an error of fact in assimiing that the rights of the défendants 
were acquired subséquent to the commencement of that suit. They 
were acquired previously, and consequently the défendants were not 
In privity with Revis or concluded by the decree. Judgments are 
binding upon privies as well as upon parties, but only those are 
privies, within the meaning of the rule, who acquire their interest 
in the subject-matter of the suit subséquent to the suit. Ingersoll 
V. Jewett, 16 Blatchf. 378, Fed. Cas. No. 7,039. "No one is privy 
to a judgment whose succession to the rights of property thereby af- 
fected occurred previously to the institution of the suit." Freem. 
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Judgm. § 162. Bee, aiso, Campbell v. Hall, 16 N. Y. 575; Doe v. Earl 
of Derby, 1 Adol. & E. 783; Winslow v. Grindal, 2 Greenl. 64. 

It will not be profitable to reriew extensively the évidence in tbe 
record which. satisfles us tbat the équitable title to the inventions 
of the patents in suit was in Revis and Payne jointly at the time 
when Payne transferred a half interest therein to the finn of A. G-. 
Jennings & Sons. They were originally patented in England; one 
patent having been granted to Payne, December 19, 1884, and the 
other to Payne and Campion, June 4, 1885. The inventions were 
made by Payne while he was a member of the flrm of H. B. Payne & 
Co. Campion was a workman for the flrm, and claims no interest, 
if he ever had any, in the inventions. That flrm carried on busi- 
ness from 1883 to the spring of 1887 at the Boulevard Works, in 
Nottingham; its business consisting mainly in building warp knit- 
ting machines, and selling them to customers in England, the United 
States, and other countries. In April, 1885, the flrm purchased the 
plant of Whitehall's factory in Nottingham, and subsequently carried 
on business at that place by the style of J. B. Whitehall & Co. The 
plant of the Boulevard Works was removed to Whitehall's factory in 
the spring of 1887, and the two concerns were Consolidated, and 
thereafter the business of both was carried on at Whitehall's fac- 
tory, under the name of J. B. Whitehall & Co. Payne was a ma- 
chinist, without means, and Revis furnished the capital for H. B. 
Payne & Co. and also for J. B. Whitehall & Co. It is not disputed 
that the flrm of J. B. Whitehall & Co. consisted of Payne and Revis, 
but Payne dénies that Revis was his partner in the flrm of H. B. 
Payne & Co., and insists that he was the sole proprietor of the busi- 
ness. On the other hand. Revis testifles that he was a partner 
with Payne not only in J. B. Whitehall & Co., but also in H. B. Payne 
& Co., and provided the capital upon the express agreement of Payne 
that he should hâve a half interest in the inventions which Payne 
contemplated and was perfecting in the machines to be built by the 
flrm. Revis' version is corroborated by oral testimony, and seems 
more consistent with ail the probabilities of the case than the ver- 
sion of Payne. That Revis was Payne's partner in the flrm of H. 
B. Payne & Co. appears by documentary évidence, over the signa- 
ture of Payne, of the most unequivocal character. That the inven- 
tions were to be the property of the flrm, and after they were perfected 
were regarded as such by Payne, is convincingly shown by similar 
documentary évidence, and by the conduct and représentations of 
Payne in the transactions attending the dissolution of the partner- 
ship relations. Before applications were made for letters patent in 
the United States, a license was granted to Julius Kayser, of New 
York, for the sole privilège of working the machines embodying the 
inventions in the United States, and the instrument gave him an 
option to buy the patents for the United States. H. B. Payne & 
Co. were the parties of the flrst part named in that instrument. 
Kayser subsequently concluded not to avail himself of the option, 
but, acting upon it, he proceeded to prosecute applications for the 
patents in suit, and the expenses were borne by H. B. Payne & 
Co. In September, 1887, Payne and Revis entered into a written 
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agreement for the termination of their co-partnerskip. It recited 
their co-partnership in the business of H. B. Payne & Co. as well 
as of J. B. Whitehall & Co., and proTided that upon the payment by 
Payne to Kevis of £3,000, on the Ist day of November next f ollowing, 
Eevis should retire from the business, and assign ail his share and 
interest, including "the patents or inventions belonging to or used" 
in the business. Payne endeavored to procure the flrm of A. G. 
Jennings & Sons to advance the £3,000. The agreement was not car- 
ried eut, Payne being unable to raise the money. Then Payne and 
Kevis coneluded to wind up their co-partnership business, «and dis- 
pose of the assets and good will through a trustée, and November 23, 
1887, they entered into a written agreement appointing Robert 
Mellors, of Nottingham, a trustée for that purpose. Mellors adver- 
tised the partnership estate for sale, but no purchasers were forth- 
coming. Then negotiations ensued looking to a sale by Mellors 
to either one of the two partners who should make the naost advanta- 
geous offer. During this time Payne was in fréquent consultation 
with A. Gr. Jennings & Sons, and went to New York to see them, con- 
templating a purchase of the partnership property from Mellors 
through their assistance. In a written ofler made by Payne to Mel- 
lors to purchase a part of the assets, Payne specifled, among other 
things, "ail the patents or interests in the patents or inventions 
which Mr. Revis and myself may hâve as partners, either in the late 
firm of H. B. Payne & Co. or J. B. Whitehall & Co." Early in Feb- 
ruary, 1888, Mellors sold the assets and good will of the business to 
Revis. Up to this time neither Mellors nor Revis was led to suppose 
that Payne did not propose to recognize the inventions as partner- 
ship property, but, as subsequently appeared, he had already trans- 
ferred to A. G. Jennings & Sons a half interest in the inventions for 
the United States, and made some arrangements with that flrm, the 
nature of which does not fully appear, by which they were to be osten- 
sibly the owners of the English patents. Throughout the transac- 
tions which culminated in the sale by Mellors to Revis the inven- 
tions were treated by Payne as appertaining to the partnership assets. 
The English patents were included in the inventory made by Mellors 
upon consultation with Payne. The United States patents had not 
then been granted, but the ofler of Payne to Mellors, which has been 
referred to, mentioned as part of the assets the interest of the flrm 
in the contract with Kayser. Payne's attitude throughout indicates 
persuasively that he had aill along considered the inventions to be 
partnership property. If this was not his understanding, his con- 
duct can only bé explained upon the theory that he deliberately 
intended to mislead Mellors in exercising the power of sale which 
had been confided to him. The manufacture and sale of the ma- 
chines embodying the inventions constituted the principal business 
of the partnership, and unless the right to make them, to sell them, 
and to license their use would accompany the sale of the assets and 
good will, the purchaser would get little of practical value. Payne 
was aware that Mellors supposed himself to be authorized to transfer 
this right to a purchaser, and proposed to do so. We cannot doubt 
that he intentionally gave both Mellors and Revis to understand, not 
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only that this right wonld pass to the purchaser, but that the inven- 
tions as an entirety were to be regarded as a part of the asseta 

A. G-. Jennings & Sons purchased their interests in the inventions 
December 10, 1887. At tliat time they acquired merely an équitable 
title. inasmuch as the applications for the patents were pending in 
the patent oiBce. Their légal title was acquired at the date of the 
grants of the respective patents, one being granted December 25, 
1888. and the other February 5, 1889. There is abundant évidence 
in the record to indicate that prior to December 10, 1887, A. G. Jen- 
nings & Sons were aware that the inventions used in the partnership 
business of Payne & Revis were claimed to be partnership property 
by Revis. Irrespective of this, however, they had explicit notice 
to that effect from Mellors in the letter to them of the date of Febru- 
ary 14, 1888, several months before they became invested with the 
légal title. As purchasers of the équitable title, their rights were 
subordinate to those of Revis as a joint owner with Payne of the in- 
ventions, because his were prior in point of time ; and their légal title 
was subordinate to those rights, because acquired with notice of 
them. 

The défendants, having purchased their machines from vendors 
who had succeeded to the rights of Revis, occupy the position of their 
vendors in respect to liability to the complainant As against those 
whûse title is subordinate to their equities, the défendants acquired 
the right to use and sell the purchased machines. Thèse conclu- 
sioiis lead to a reversai of the decree of the circuit court. 

llie decree is reversed, with costs to the appellants, and with in- 
structions to the court below to dismiss the bill of the complainant, 
with. costs. 



NORTON et al. v. SAN JOSE FRUIT-PACKING CD. 

(Circuit Court of Appeals, Ninth Circuit. October 4, 1897.) 

No. 312. 

Ju?>9MENT lîT Patent Suit — Conclusivene^s. 

A judgment by a circuit court of appeals directing the dismissal, on the 
merits, of a bill for the infringement of a patent, will be foUowed by that 
court without any re-examination of the merits on a subséquent appeal in 
a suit brought against a purchaser of the identical machine which was al- 
leged to infringe in the former litigation, though he had purchased Jt before 
the institution of that suit. 

Appeal from the Circuit Court of the United States for the North- 
ern District of California. 

This was a suit by Edwin Norton and Oliver W. Norton against the 
San José Fruit-Packing Company for alleged infringement of a pat- 
ent. The circuit court dismissed the bill, and the complainants bave 
appealed. 

This is an appeal from a decree dismissing a bill in equlty brought by appel- 
lants to restrain the infringement by appellee of six letters patent heretofore 
fjranted by the government of the United States to the appellants, on mechan- 
Mm laiat Is alleged to be useful In machines that are constructed for use In the 
f?nanufactur€ of can bodies. No testimony was taken upon the trial of the case 
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!n the circuit court. The suit was tried and lieard upon an agreed statement 
of facts, which Is as foUows: "That heretofore a suit in equity was brought 
by thèse complalnants against one Mathias Jensen In the circuit court of the 
United States for the district of Oregon, upon the same patents which are In- 
volved in thls suit; that the object of tiie said suit of thèse complainants against 
the said Jensen was to obtain an injunction and the usual accounting for dam- 
ages and profits for the alieged infrlngement by the said Jensen upon the same 
identical patents involved in the présent suit, and charged to be infringed by 
the respondent hereln; that testlmony was taken and évidence Introduced In 
the said case of thèse complainants against the said Jensen, and the case was 
duly submitted to the judge of said court for the district of Oregon, and, after 
considération of the same, an interlocutory decree was made and entered there- 
'' is in favor of thèse complalnants, and against the said Jensen, sustainlng the 
validlty of ail of said patents, and adjudglng that the said Jensen had Infringed 
the same, and awarding the usiial accounting for damages and profits; that 
thereafter the said Jensen duly prosecuted an appeal in the circuit court of 
appeals for the Ninth circuit f rom the said Interlocutory decree. and, after con- 
sidération of the said appeal by the said circuit court of appeals, a decree was 
'"'jly made and entered by said circuit court of appeals, whereby the said Inter- 
locutory decree was reversed, and the cause was remanded to the circuit court 
for the district of Oregon, with instructions to dlsmiss the bill, and enter a judg- 
ment in favor of the said Jensen for costs, and thereafter the mandate in said 
circuit court of appeals was duly filed in said circuit court for the district of 
Oregon, and, in accordance with the terms thereof, a decree was entered dis- 
missing the said biU, and awarding costs to the said Jensen, against the complain- 
ants In that suit, the complalnants hereln; that the respondent herein, the San 
José Fruit-Packing Company, had used in its business, before the commence- 
ment of this suit, and at the tlme of the commencement thereof was then using, 
one machine known as a body-former machine, for making can bodies, 
which said machine was purchased by the respondent hereln from said Mathlas 
Jensen, and was one of the identical machines charged by thèse complainants 
In the said suit against Jensen to be an infrlngement of the patents sued on, 
and for -the sale of which the said suit was brought against the said Jensen; 
that thls respondent has not used any other body-former machine save and 
except the one hereinabove referred to, and has never made or sold any body- 
former machines of any kind, and It Is solely on aecount of the use of the 
said body-former machine purchased by the respondent from said Jensen that 
thls suit Is brought, and it Is the use of that machine which is charged by the 
complalnants to be an Infrlngement of the patents herein sued on; that this case 
may be submitted to this honorable court for considération and décision upon 
the printed transcript of the record in the said circuit court of appeals in the 
said case, which was brought by thèse complainants against the said Mathlas 
Jensen, and which is entitled in said circuit court of appeals 'Mathlas Jensen, 
Appellant, vs. Edwln Norton and Oliver W. Norton,' and is numbered 134, to- 
getiier with the above agreed statement of facts and the exhibits that were of- 
fered in évidence in said suit against the said Jensen; and upon the submis- 
sion of this oase, as above provlded, upon said record, testlmony, and exhibits, 
thls honorable court may at once proceed to render such decree hereln as It 
may be advlsed is proper, the Issues hereln being Identlcally the same issues 
that were involved In said case against the said Jensen, and this stipulation 
being made for the purpose of saving the necessity and expense of taking 
testimony which would be a mère répétition of the testlmony taken in the said 
suit against the said Jensen; The parties herewlth produce a printed copy of 
the transcript of the record in the said case In the said circuit court of appeals, 
entitled 'Mathlas Jensen v. Edwin Norton and Oliver W. Norton,' and flle the 
same with the papers In the case." 

Munday, Evarts & Adcock, John H. Miller, and Crittenden Thorn- 
ton, for appellants. 
Wheaton, Kalloch & Kierce, for appellee. 

Before ROSS and MORKOW, Circuit Judges, and HAWLEY, Dis- 
trict Judge. 
83 F.— 33 
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HAWLEY, District Judge (after stating tlie facts as abore). TJpon 
the agteed statement of facts it is argued by appdlee that the decree 
enterèd by tiiïs court in the suit 6f Machine Oo. v. Norton, 14 0. 0. 
A. 383, 67 Fed. 236, is a bar to the relief sought by appellants in 
this suit; tliat said decree is a protection to the appellee herein, be- 
cause it purchased from Jensen the machine which is alleged to be 
an infringement of appellants' patent, and is therefore in privity with 
him; and that appellants are estopped from further litigating the 
same question either against the parties to said suit or their privies. 

The gênerai proposition that a judgment or decree of a court of 
compétent jurisdiction between the same parties, and ail parties privj 
thereto, upon the same issues, is, as a plea, a bar, or as évidence con- 
clusive, is well settled. Whenever a cause has been once fairly tried, 
fully heard, and finally decided, upon its merits, by a compétent tri- 
bunal, the same questions, as between the same parties or their 
privies in interest, ought not to be tried over again. They should 
be considered as forever settled. This rule is necessary for the re- 
pose of Society. It is in the interest of the public, as well as of the 
parties, that there should be an end of litigation. It is easy to un- 
derstand and appreciate the bénéficiai results which flow from a strict 
observance of this principle, and to realize the injury which might 
arise by any relaxation of the rule. In a proper case for its appli- 
cation, courts of justice will not permit the rule to be called in ques- 
tion by any supposed hardship which might exist in any particular 
case, but will inflexibly adhère to jt, regardless of conséquences. 
Parrish's Lessee v. Ferris, 2 Black, 606, 608; Cromwell v. Sac Co., 
94 U. S. 351; Stout v. Lye, 103 U. S. 66, 70; Johnson Steel' Street 
Rail Co. V. William Wharton, Jr., & Co., 152 U. S. 252, 261, 14 Sup. 
et. 608; Last Chance Min. Co. v. Tyler Min. Co., 157 U. S. 683, 15 
Sup. et. 733; Forsyth v. City of Hammond, 166 U. S. 506, 517, 17 
Sup. et. 665; Norton v. Fruit-Packing Co., 25 C. C. A. 194, 79 Fed. 
793; Mining Co. v. Dangberg, 81 Fed. 73, 116, and authorities there 
cited. 

It is, however, claimed by appellants that the facts do not bring 
this case within the gênerai rule, because it distinctly appears there- 
from that the sale of the alleged infringing machine by Jensen to 
the appellee was prier to the commencement of the suit of Norton 
V. Jensen in the district of Oregon; that the decree rendered in 
this court in Machine Co. v. Norton, January 28, 1895, long after the 
commencement of this suit, is not a bar to this suit, and cannot be 
held to estop appellants from the considération of their appeal upon 
its merits. In Freem. Judgm. § 162, the author, in discussing the ques- 
tion as to who are privies to a judgment or decree, said: "It is well 
understood, though not usually stated in express terms in works upon 
the subject, that no one is privy to a judgment whose succession to 
the rights of property thereby afifected occurred previously to the 
institution of the suit." See, also, Keokuk & W. E. Co. v. Missouri, 
152 U. S. 301, 314, 14 Sup. Ct. 592, and authorities there cited. But, 
if it be true that a technical bar or estoppel has not been shown, the 
facts are of such a character as to justify this court in affirming the 
judgment of the circuit court, without entering into any discussion 
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of the merits of the cage. The appellee purchased its machine from 
Jensen. It is the same machine as was involved in Machine Co. v. 
Norton. This court held in that case that the machine in question 
did not infringe upon any of the Norton patents therein iuTolved. 
14 0. 0. A. 383, 67 Fed. 236. If the manufacturer of the machine 
did not, by the making, use, or sale of it, infringe upon any of Nor- 
ton's patents, it must necessarily follow that the party who pur- 
chased the machine, either before or after the suit m question, can- 
not be held guilty of an infringement by the use of the same iden- 
tical machine. 

Appellants' counsel assert with apparent confidence and great ear- 
nestness "that the former décision is wrong, and that equity, justice, 
and common f airness demand that a contrarv décision shall be reached 
in this case," and that, "when it comes to fully understand the merits 
of this case, the court will feel itself bound, for the sake of justice and 
right, to correct and overrule its former décision." We believe coun- 
sel to be sincère in the expressions of their Yiews. They hâve con- 
Tinced themselves of the soundness of their position. This court, 
however, after an elaborate présentation of the case by counsel, and 
after a painstaldng and careful considération of ail the questions 
involved, and the rules and principles announced in the authorities 
cited, came to a différent conclusion. After the case was thus de- 
cided, a pétition for rehearing v?as filed, and the court again care- 
fully considered the whole case, and arrived at the conclusion that 
its former opinion was correct AU the judges participating therein 
gave to the considération of the case their best thought, care, and at- 
tention, and were unanimous in the views expressed and conclusions 
reached therein. They are still of the same opinion. This court has 
never hesitated, when convinced that any views it has expressed upon 
the facts or conclusions reached upon the law are erroneous, to re- 
trace its steps, and place itself in liae with the justice, equity, fair- 
ness, and right of the case. 

A fuU examination of ail the cases decided in this court upon the 
Norton patents, which hâve furnished a wide âeld of investigation 
and fruitful source of litigation, will show that there has been more 
or less différence of opinion expressed by the varions judges who 
hâve participated in the trials and décisions of the several cases. 
The writer of this opinion has not at ail times been in entire accord 
with the conclusions reached by the court in some of the cases that 
hâve been decided; but, whatever différences of opinion there may 
hâve been as to the principles announced in any of the cases, there 
cannot be any question as to the duty of the court in tliis case to 
afûrm the judgment of the circuit court herein upon the grounds hère- 
inbefore stated. The judgment of the circuit court is afiBrmed, with 
oosts. 
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PRATT V. THOMPSON & TAYLOR SPICB CD. 

(Circuit Court, N. D. lUlnols. November 8, 1897.) 

Patents for Inventions — Patbntabimty— Piîocess instkad of Machine. 

The Pratt patent, Xo. 407,684, for a process of cleaning, coloring, ana 
polisliing nuts, Is void for want of patentability, since it consista of the ap- 
plication of old substances by a new machine, and no claim is made for in- 
vention of the machine. 

This was an action at law by Adélaïde F. Pratt against the Thomp- 
son & Taylor Spice Company for infringement of a patent. The case 
was heard on demurrer to the déclaration. 

Banning & Banning, for plaintiff. 
Mr. Linthicum, for défendant. 

GROSSCUP, District Judge. The action is at law, to recover dam- 
ages for the infringement of letters patent No. 407,684, issued July 
23, 1889. The présent hearing is upon a demurrer to the déclaration. 
It raises the question whether the patent under considération discloses 
on its face a patentable invention. The purpose of the patentée is 
to disclose such a process of treating nuts as would clean the surface of 
their shells, and polish and color them to an appearance rendering 
them more marketable. The mechanism employed is described in the 
letters patent as follows: 

"A dénotes a housing adapted to be closed on ail sides, and which should be 
provided with doors to permit aecess, when desired, to its interior, contalning 
the tumbling barrel, B, supported in horizontal position on joumals, r, at its 
opposite ends in the sides of the housing, one journal projecting beyond the 
housing, and being provided with a belt -wheel, q, at which the power is appllefl 
to rotate the tumbling barrel. The housing communieates from its upper side 
"wlth a suitable suction fan, C. The form of the tumbling barrel is preferably 
octagonal, and it Is provided at intervais with inserted longitudinal screens, 
p, which are left uncovered while the tumbling opération is being performed, 
to clean the nuts by removing foreign matter (dirt) from their surfaces, but 
should be closed by slidlng bars or Ijoards, o, Into grooves along their upper 
and lower edges while tiie coloring or coloring and polishing is tal^ing place, as 
herelnafter described. To prépare the nuts to receive the coloring matter, 
they s'iiould be cleaned; and, to cleanse them, they are introduced through the 
doors, n, into the tumbling barrel, when the doors, n, and the housing, A, are 
dosed. The tumbling barrel is then rotated, and the fan set in motion, where- 
by the dirt on the nuts is removed and drawn ofC by the action of the fan from 
the interior of the housing, into wtilch it enters through the screens, p. After 
the cleaning bas been thoroughly performed, the banel is brought to a stand- 
still, and the screens are covered by sliding the bars or boards, o, into place 
over them. Dry, pulverized coloring matter, such as Italian sienna of desired 
shade, or a mixture thereof of différent shades of color, and, if desired, other 
suitable earthy coloring material or materials mixed with the sienna, — the 
mixture and ingrédients depending upon the color to be produced,— is introduced 
in suitable quantlty into the tumbling barrel, which is then again rotated. 
The resuit, which is obtained ordinarily in from twenty minutes to half an hour, 
when the motion of the barrel is stopped, Is that the nuts are provided with a 
dull surface coloring. It is désirable that the nuts should then be polished, 
which I accomplish by introducing powdered soapstone upon them in the bar- 
rel, and again tumbling tliem therein for about tifteen minutes, when the nuts 
are removed and paclîed, and ready f»r the market. If prefen-ed, the soap- 
jBtone may be mixed and introduced with the pulverized coloring matter, 
whereby the coloring and polishing opérations are performed simultaneously, 
and time saved. The color most désirable for pecan nuts ranges from light 
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mahogany or cherry to a dark mahogany, anfl may be attained by using a de- 
Blred shade of pulverlzed Italian sienna, or mixing it with other dry, pulverized 
colorlng matter, such as the substance known as 'curcuma,' or a chrome color. 
Other substances than those mentioned can be used for the coloring, depending 
upon the shade or color desired to be imparted to the nuts. Those stated, how- 
ever, sufficlently explain the process, and will readily suggest others for use in 
produdng shades that may be desired. 

"The elalms are as foUows: (1) The process of treating nuts, which consista in 
tumbling them with dry, pulverized coloring materlal, substantially as described. 
(2) The process of treating nuts, which consists in tumbling them to cleanse them 
on their surfaces, and then coloring them by tumbling them with dry, pulverized 
coloring matter, substantially as described. (3) The process of treating nuts, 
which consists In tumbling them with dry, pulverized coloring material, sub- 
stantially as described. (4) The process of treating nuts, which consists lu 
tumbling them with dry, powdered Italian sienna, thereby imparting color to 
them, and with powdered soapstone, thereby polishing them, substantially as 
described." 

In Corning v, Burden, 15 How. 252, referred to in Locomotive 
Works V. Medart, 158 U. S. 68, 15 Sup. Ct. 745, tlie court said: 

"A process, eo nomine, is not made the subject of a patent in our act of cou- 
gi-ess. It is included under the gênerai term 'useful art.' An art may require 
one or more processes or machines in order to produce a certain resuit or manu- 
facture. The term 'machine' includes every mechanlcal device or comblnation 
of mechanical po'Wî-rs and devices tO' perform some function and produce a 
certain efCect or reiiult. But where the resuit is produced by some chemical 
action, by the opération or application of some élément or power of nature, 
or of one substance to another, such modes, methods, or opérations are called 
'processes.' A new process Is usually the resuit of discovery; a machine, of 
invention. The arts of tanning, dyeing, maklng waterproof cloth, vulcanizing 
India rubber, smelting ores, and numerous others, are usually carried on by 
processes, as distlrguished from machines. One may discover a new and use- 
ful improvement In the process of tanning, dyeing, etc., irrespective of any par- 
ticular form oî maebinery or mechanical device. And another may invent a 
labor-saving rnachlne by which this opération or process may be performed, and 
each may be entitled to Ms patent. '* * * It Is when the term 'process' is 
used to represent the means or method of producing a resuit that it Is patenta- 
ble, and it wlU Include aU methods or means which are not afCected by the 
mechanism of mechanical comblnations. But the term 'process' is often used 
in a more vague sensé, in which it cannot be the subject of a patent. Thus, 
we say that a board is undergolng the^rocess of being planed ; grain, of beiïfg 
ground; iron, of being hammered or roUed. Hère the term is used su bjectively 
or passively, as applied to the material operated upon, and not to the method 
or mode producing that opération, which Is by mechanical means, and the use 
of a machine, as distinguished from a process. In this use of the term, it rep- 
resents the function of a machine, or the efCect produced by it on the material 
subjected to the action of the machine. But it is weU settled that a man can- 
not hâve a patent for the function or abstraet effect of a machine, but only for 
the madhine which produces it." 

The patent under considération makes no pretension to the discovery 
that dry, pulverized coloring material, such as Italian sienna, or the 
like, will, if applied to clean and polished nuts, color them, or that 
powdered soapstone applied frictionally wiU polish them. The in- 
vention, if any is disclosed, résides in the mechanism whereby the 
soapstone and the pulverized coloring material are applied to the sur- 
face of the nut. The nut, in being painted or polished, undergoes no 
change or process, except passively or subjectively. The nuts thus 
powdered and colored may be a new commercial product, but their 
novelty in that respect is traceable solely to the application upon 
them, by a new machine, of old substances. The invention is prob- 
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àbly highly meritorious, but should hâve been protected by a patent 
npon the machine, and not by a claim of a new art For thèse rea- 
Bons the d^uurrer must be sustained. 
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MARQUEST y. GRANT. 

(Circuit Court of Appeals, Fourth Circuit. November 24, 1897.) 

No. 235. 

1. Admibaltt Procédure — Rbfbbenob to Commissionbr — Bffect of Pind- 

INGS. 

Wliere, by written consent of the parties, the cause is referred to a commis- 
sloner, his findings of fact are entitled to the same weight as the flndings 
of a master In chancery, and will not be disturbed when based on contlict- 
Ing testlmony or the credlbility of wltnesses, or so far as there is any testl- 
mony consistent with the flnding. 

2. Shipping— Injukt to Stevbdork— Dbfbctive Appliances— Charter Party. 

By a charter party, only the freight room was hired, and the ressel re- 
mained In the control of the owner, the master and crew continuing his 
servants. The loading was to be done by a stevedore employed by the char- 
terers, but under the supervision of the master, and the vessel was to fur- 
nish the use of her taclile and appliances for loading. Held, that the vessel 
was liable for an Injury to one of the stevedore's employés, resulting from the 
use of defective appliances. 
8. Samb— Assumption of Risks. 

A member of a stevedore's gang does not assume extraordinary rislcs whlch 
arise from the use of unsaf e appliances in loading. 

Appeal from the District Court of the United States for the Eastem 
District of South Carolina. 

This was a libel in rem by George Granf against the steamship 
Elton to recover damages for personal injuries. In the circuit court 
a decree was rendered for the libelant, and the master of the steamship 
appealed. 

J. P. Kirlin, for appellant. 

W. Huger Iltzsimons, for appellee. 

Before GOFF and SIMONTON, Circuit Judges, and PUENELL, 
District Judge. 

SIMONTON, Circuit Judge. This case cornes up on appeal from 
the district court of the United States for the district of South 
Carolina, sitting in admiralty. The libel is filed by George Grant, 
one of a stevedore's gang, who was at work in the hold of the British 
steamship Elton, of which the appellant was master. The vessel 
was under charter party for a lump sum. The cargo furnished by 
the charterers consisted of cotton in baies, and of pig iron. The 
appliances furnished for loading the pig iron were at first large buck- 
ets, such as are used in loading coal. Thèse were discontinued, and 
the pig iron was sent into the ship at the same time as the baies 
of cotton. The cotton baies were placed, three or four of them, in 
a sling, and from three to six pièces of pig iron were placed in the 
sling with the cotton. Naturally, if the contents of the sling struck 
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the sîde of the ship or the deck or the combing of the hatch as they 
were hoisted in, one or more of the pièces of pig iron were liable to 
f ail ont. The libelant charges that, while he was at work in the hold, 
he was struck by a bar of pig iron, which fell down the hatchway, as 
it was being put into the vessei; also, that this pig iron fell because 
of the négligence of the master of the ship in his failure to provide 
suitable and saie appliances for loading the iron, and also for failing 
to provide a safe place for him while engaged in the performance of 
his duties, and also in using unsafe, defective, and insecure appli- 
ances. The answer dénies the allégation of négligence; sets up the 
défense of accident, négligence of fellow servants, and risks incident 
to the employment; and also, by way of réduction of damages, pleads 
contributory négligence on the part of libelant. The cause, being at 
issue, came before the court below, which grauted an order, presented 
with written consent of counsel on both sides, referring the cause to 
C. J. C. Hutson, Esq., as commissioner, to take the testimony thereon, 
and to report ail matters of law and fact arising in said case, with 
his conclusions thereon. The commissioner took ail the testimony, 
and made his report thereof, and of the law reîating thereto, giving 
his conclusions thereon. As conclusions of fact, he held that the 
use of improper and unsafe appliances was the proximate cause of 
the injury to the libelant, without any contributory négligence on 
his part; and, as a conclusion of law, he held the vessei responsible 
in damages. Thèse conclusions of the commissioner, having been 
submitted to the court, met with its aporoval. They were adopted 
by the court below, and the report of the commissioner was ordered 
to stand as the judgment of the court. It cornes hère upon assign- 
ments of error. 

The référence to a commissioner was authorized by rule 44 in ad- 
miralty. The commissioner, under that rule, had and possessed ail 
the powers in the premises which are usually given to and exercised 
by masters in chancery in références to them. The référence was 
with the written consent of parties, and was presented to and made 
by the court as the resuit of such consent. The same regard must 
be had for the findings of the commissioner under thèse circumstances 
as would hâve been shown to the findings in a report of a master in 
chancery. The conclusions of a master on matters of fact are, under 
ail circumstances, entitled to great respect. Medsker v. Bonebrake, 
108 U. S. 71, 2 Sup. et. 351; Tilghman v. Proctor, 125 U. S. 149, 8 Sup. 
et. 894; Callaghan v. Myers, 128 U. S. 666, 9 Sup. Ct. 177. And 
when, as in this case, both parties présent to the court a consent order 
providing for a report by the master of his conclusions upon the facts 
and the law, the court will not disturb his conclusions of fact, unless 
they are clearly in conflict with the weight of the évidence. Kim- 
berly v. Arms, 129 U. S. 524, 9 Sup. Ct. 355. 

The rule is clearly stated by Mr. Justice Brown in Davis v. 
Schwartz, 155 U. S. 636, 15 Sup. Ct. 237: 

"As the case was referred by the court to a master to report, not the évidence 
merely, but the facts of the case, and his conclusion of law thereon, we thinli 
his finding, so far as it involves questions of fact, is attended by a presumption 
of correctness, similar to that in the case of finding by a référée, the spécial ver- 
dict of a jury, the findings of a circuit court under Rev. St. § 649, or in an ad- 
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mlralty canse appealed to this court. In nrfther of thèse cases Is the findlng 
absolutely concluslve, as If there be no testimony to support It. But so far as 
it dépends on conflicting testimony or upon the credlbility of witnesses, or so 
far as there is any testimony consistent wlth finding, it must be treated as un- 
assailable.'' 

Applying this rule to the case before us, we must consider as estab- 
lished the facts found by the commissioner, that the in jury to the 
libelant was caused by defective appliances used in loading the ship, 
without any contributory négligence on his part. Thèse facts being 
established, the question remains, is thfc <ship responsible? 'This dé- 
pends upon the construction of the charter party. The charter party 
was for a lump sum, and only the freight room was hired; so the 
ownership of the vessel remained in the original owner, and the mas- 
ter and crew continued to be his servants. Scrutton, Charter Par- 
ties, 3. 

The charter party pro vides: 

'^Charterers are to pay for loading cargo and compressing cotton in presses at 
loading point, but no other charges, and the stevedore to be appointed by them, 
who is to load steamer under eaptain's directions. Charterers are not to be held 
responsible for impropcr stowage." 

So, although the cost of loading cargo and the sélection of the steve- 
dore are in the charterers, the work of loading and the stevedore him- 
self are to be under the eaptain's directions. In other words, at no 
time does the master lose his proper place in control of his ship and 
everything connected therewith. The stevedore is not an independent 
contracter doing the work, which, when completed, is to be tumed 
over to the master for his approval or disapproval; but he must 
load the steamer at ail times under the direction of, and so subject to, 
the control of the master. See The Alejandro, 6 C. C. A. 54, 56 Fed. 
621. And see, also, George W. Bush & Sons Co. v. Thompson, 13 C. 
C. A. 148, 65 Fed. 812. 

The next provision in the charter party bearing on this question is: 

"Steamer to furnish use of her tackle and engine drivers în loading cargo and 
trim or discharge her ballast, as charterers may wish, at her expense, and to 
work night and day if required." 

It will be observed in the flrst extract from the charter party that 
ail that is required from the charterers is that they pay for loading 
cargo, and also that they pay the stevedore, whom they can appoint; 
but, nevertheless, the loading shall alwavs be under direction of the 
captain. Nowhere else but in the clause last quoted is there any 
mention of the appliances to be used. Nor does the record disclose 
any évidence on this point. The conclusion foUows that thèse appli- 
ances were to be furnished by the ship. As the use of the appliances 
was for the loading of the ship, and as this loading was under the 
direction of the master, notice of their condition and imperfection 
was brought home to him. The case before us is not in any respect 
like that of The Persian Monarch, 5 C. .C. A. 117, 55 Fed. 333, decided 
by circuit court of appeals of the Second circuit. In that case the 
ship had furnished safe appliances for loading, but the stevedores, 
instead of using them, used others on the ship, which were defective. 
For this the ship was not responsible. In the case at bar the only 
appliances for loading pig iron furnished by the ship were buckets 



522 83 FBDBRAL REPORTER. 

and the slings which were used. The steyedore, who was called by 
and wlio gave évidence for the claimant, testified that the buckets 
were more dangerous than the slings, and the use of them had been 
discontinued. Under the circumstances stated, the vessel is respon- 
sible for the unsafe appliances, The Rheola, 19 Fed. 926; The Kate 
Cannj 2 Fed, 241. 

It is earnestly contended, however, that the libelant was engaged 
in an employment whose dangers he knew, and whose risk he assumed. 
This is true. But he assumed dangers arising from the employment 
itself; not extraordinary risks, least of ail the risk of unsafe appli- 
ances. Gardner v. Railroad Co'., 150 U. S. 359, 14 Sup. Ct. 140, and 
cases quoted ; Mather v. Rillston, 156 U. S. 391, 15 Sup. Ct. 464. Con- 
sidering the whole case, we see no error in the court below. The de- 
cree appealed from is afflrmed, with costs to appellee. 



THE NEWPORT NEWS. 

GOODWYN V. THE NEWPORT NEWS. 

(District Court, E. D. Virginia. August 20, 1897.) 

1. Collision— TuG and Steamer in Channbl— Foa— Signals— Ebror m Ex- 
tremis. 

A tug navigating in a channel in the edge of a fog bank, on perceiving a 
steamer approacliing at a distance estimated by the tug's master at 400 
yards, gave the proper signal for passing starboard to starboard. The 
steamer answered by two blasts of her whistle, slgnlfying her assent. Those 
on board the tug testified that the answering signal was heard only as one 
blast, and thereupon the tug changed her course, and was run down while 
attempting to cross the steamer's bows. Hcld, that this error was not one 
committed in extremis, and that the tug was therefore liable for at least half 
the damages. 

a. Samb— Excessive Speed. 

When two vessels approach each other at night in a narrow channel, under 
such conditions of weather as affect the visibility of lights and the hearing 
of sounds, there must always be some risk of colUsion. Bdd, therefore, that 
a large passenger steamer proceeding at over 12 miles an hour down the 
Blizabeth river below Norfolk, and approaehing a low-lying fog bank, 
through which the white light of a tug was perceived, her colored lights 
being invisible, was in fault for violating rule 21, requiring every steami 
vessel, when approaehing another vessel so as to involve rislt of collision, to 
slacken her speed, and stop and reverse if necessary. 

This was a libel in admiralty by Caleb Goodwyn, master of the tug 
Katie, against the steamer Newport News, to recover damages oc- 
casioned by a collision. 

Sharp & Hughes and Whitehurst & Hughes, for libelant. 
White & Garnett and Harrington Putnam, for respondent, 

BEAWLEY, District Judge. The collision in the libel mentioned 
occurred about 6:40 p. m. on November 8, 1895, in the Elizabeth river, 
near Norfolk, on the reach approaehing Boush's Bluff lightship. 
The Katie, a steam tug 91 feet in length and of 89.19 gross tonnage, 
having in tow a four-master schooner, left Lambert's Point that after- 
noon. She dropped her tow at Sewell's Point, about 5 miles distant, 
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and was on her return to Norfolk when the steamer Newport News 
ran into and sank her, two lives being lest in the collision. The testi- 
mony of ail on board the Katie is that, after leaving Sewell's point, 
there was a thick low-lying fog, somewhat intermittent, and that, on 
her way down, she was going under one bell during the greater part 
of the time, and blowing her fog whistles. Witnesses who were on 
the Louise, crossing the Craney Islaad flats from Newport News to- 
wards Norfolk, testify to hearing the fog whistles; and it is clearly 
established that there was a fog between Sewell's Point and a point 
near where the collision took place. Goodwyn, the master of the 
Katie, who was in the pilot house on the starboard side, testifies to 
seeing the bright lights and a dim glimmer of the green light of the 
Newport News at a distance of about 400 yards a little on his star- 
board bow ; that he gave the order for two whistles to be blown, and 
after a short interval blew two more whistles. Thèse were the proper 
signais under the conditions prevailing, and the vessels should hâve 
passed starboard to starboard, and ail accounts agrée that there was 
sufficient room for the vessels to hâve passed safely, the dredged 
channel being 500 feet wide. The passing signais of two blasts given 
by the Katie were answered by the Newport News with two blasts. 
This is the concurrent testimony of ail on board of the Newport News, 
and, as it is corroborated by independent and crédible witnesses, I 
tind it as a fact. Unfortunately, however, thèse answering signais 
were misunderstood. Those on board the Katie say that they heard 
but one whistle. Testimony has been offered to show that it some- 
times happens that in certain conditions of the atmosphère two. blasts 
Sound as one, and that sometimcs, because of water in the whistles, 
such confusion occurs. However that may be, the Katie, upon hear- 
ing what was supposed to be one whistle, changed her course, and, 
while attempting to cross the bow of the Newport News, was sunk. 
It is clear that the immédiate cause of the collision was the crossing 
of signais. As thèse were initiated by the Katie, and properly re- 
sponded to by the Newport News, and, if observed, would hâve al- 
lowed the vessels to pass safely, the responsibility for the collision 
would rest upon the Katie, unless her fault is extenuated by the cir- 
cumstances surrounding her; and it is contended in behalf of the 
libelants that the conditions were such that any fault imputable to 
the Katie should be considered an error in extremis, and that the 
responsibility rests upon those whose omissions of plain duty brought 
about those conditions of extrême péril. This involves a more 
minute inquiry into the events immediately preceding the catastro- 
phe, and as to the weather and other conditions prevailing. 

The Newport News is a fast steamer, plying regularly between 
Washington, D. C, and Norfolk, carrying passengers and freight. She 
is about 275 feet in length, and is capable of making about 21 miles 
an hour. Her schedule time for leaving Norfolk is 6:10 p. m., and on 
the evening of November 8th she left at that hour. Other steamers 
of regular Unes leave at and about the same schedule time, and be- 
tween Norfolk and Old Point Comfort go over the same course, which 
passes by Lambert's Point, about 3 miles, Craney Island light about 
4 miles, and Boush's Bluff light a little over 5 miles, respectively, from 
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Norfolk; Old Point Comfort being about 12 miles. The Newport 
News, proceeding at her usual speed, which is stated at from 10 to 
12 miles an hour, was hauling abreast of the Boush's Bluff lightsMp 
at 6:38. The steamer Old Point, belonging to another line, leaving 
Norfolk about the same hour, reached the collision point a few min- 
utes after her. The Katie, a tug engaged in and about those waters, 
should hâve expected to meet vessels about this point; and this must 
be considered in determining how far the suddenness of the péril 
mitigates the fault of her navigation. Goodwyn, her master, testi- 
fies that he saw the lights of the Newport News at a distance of abont 
400 yards. Estimâtes of distance upon the water in the nighttime 
upon moving vessels cannot, in the nature of things, be taken as accu- 
rate measures of distance. The condition of the weather — whether 
foggy or misty or rainy — accentuâtes the uncertainty. What men do 
ofttimes furnishes a more accurate means of determining the truth 
than what they say. Goodwyn's conduct was not that of a man con- 
fronted suddenly with impending calamity. He saw the lights. He 
exchanged words with the mate. He took his glasses, and saw the 
green light a little on his starboard bow. He gave the order to blow 
the passing signais. This was precisely the thing that he should 
hâve done. If he had had ail the time required for cool délibération, 
he could not hâve reached a more correct conclusion. Thèse were 
not alarm whistles or fog whistles, but the signais prescribed by the 
rules of navigation, which would hâve insured safety if adhered to. 
The évidence sufQciently establîshes a fog down the bay, but there 
was nothing in the condition of the weather near Boush's Bluff which 
prevented the visibility of lights for at least a quarter of a mile. 1 
must conclude, therefore, that Goodwyn saw the lights of the New- 
port News in time to hâve avoided the collision, and that if he had 
"stuck to his two whistles," as he expressed it afterwards in the hear- 
ing of Blakey and Palmer, he would hâve passed safely. 

The case does not fall within the principle which excuses because 
of error in extremis. It remains to consider whether there was any 
fault in the Newport News which contributed to the disaster. Much 
testimony was offered as to.the state of the weather in and about 
Norfolk on that evening. While the Newport News is to be judged 
by the conditions prevailing where she was, and not by those existing 
at points at a distance from her, more or less considérable, yet the 
testimony is not without relevancy in enabling us to détermine what 
was the actual state of the weather, and whether there were any cir- 
cumstances which imposed the duty of unusual circumspection. It 
is claimed in her behalf that there was nothing in the state of the 
weather which required her to blow fog signais or to moderate her 
speed, and it is admitted that she did neither. No fog signais were 
given at the Cràney Island lighthouse, nor at Boush's Bluff lightship. 
It is true that one witness, the steward of the ship, called for the 
libelants, testifled that the fog bell was ringing; but the prépondér- 
ance of testimony is that this bell was not rung before the collision, 
but after, and not as a fog signal, but as a warning to approaching 
vessels that a collision had taken place ; and Lindstrom, a deck hand, 
on board the lightship, called for the respondents, testifled that the 



THE NEWPORT NEWS. 525 

bell was not rang before the collision, but that the master of the ship, 
who had been playing cards in the cabin, went on deck about the time 
the Newport News was passing, and came baek reporting that a fog 
was coming up, and that he was going to ring the bell. I am satis- 
fied from this and other testimony that the bell was not rang before 
the collision, 

The captain of the Newport News, his ofQcers and lookout, ail 
testify that there was no fog. Admirai Brown, of the United States 
navy, a passenger on the Newport News, saw slight évidences of a 
low fog as they were coming across from Portsmouth, and at Lam- 
bert's Point there was a low fog, which prevented his seeing the 
decking of the wharf, though he could see the lights above the wharf. 
He was not on deck at the time of the collision, but came eut imme- 
diately after hearing the backing bells. He could see the lights of 
'«essels anchored on the eastern side of the channel, and the lights 
at Hampton, 5 or 6 miles away. He could see lights in small boats 
50 or 100 feet distant, but could not see the boats, and says that 
"the fog was thin and very low." He did not consider that the 
weather was such as to make navigation dangerous. Blakey, an- 
other passenger, who was on deck from the time of leaving Norfolk 
until very near the light-ship, and who was looking out for a view 
of the United States warship Columbia, testifled that he could see 
lights distinctly ail the way down. He went into the saloon just 
before the collision, on account of the rain, but continued to observe 
from that position. 

Richardson, the captain of the Old Point, a steamer that left flve 
minutes after the Newport News, says that there was a low fog at 
Norfolk; that he could see over it. At Lambert's Point there was 
some fog, and he blew his fog whistles at the turn, and the fog at 
that point was such that he went forward to assist the lookout. 
At the point of collision he says that there was a low fog on the 
water, that came up nearly to his pilot house, the floor of which 
was about 24 feet above the water, and that the fog might hâve been 
such as to obscure the view of the pilot house of the Katie, which 
he thought was about 10 or 12 feet above the water, and permit the 
view of the pilot house of the Newport News, which was about the 
same height as his own. Brown, lighthouse keeper at Craney Island, 
testified that there was no fog there, and no fog signais. Ail of the 
witnesses last named were called in behalf of the Newport News. 

In behalf of the Katie, witnesses who were on board the tug Louise, 
passing from Newport News to Norfolk, over Oraney Island flats, 
testify to thick fog, and to blowing of fog whistles, and to hearing 
the fog whistles of the Katie, estimated to hâve been a mile and a 
quarter distant. Some of thèse witnesses testify that, upon getting 
into the main channel at Craney Island light, the fog lifted, and 
lights were distinctly visible in the direction of Norfolk. Cadmus, 
who was on an oyster sloop 100 yards from Boush's BlufE light, tes- 
tifles to the existence of a very thick fog. He says that the fog 
bell at that point was not rung until after the collision. Nùmerous 
witnesses testify to a thick fog at Old Point, at Hampton Roads, at 
Sewell's Point, and at Lambert's Point. My conclusion is that there 
wae a low-lying fog, of considérable thickness, extending from Old 
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Point to wîthin a half mile of Boush's Bluff lightship; that there 
was a fog of like character to the west of the channel, over Craney 
Island flats; that there was a low-lying fog at Lambert's Point, of 
suflacient tliickness to require the customary précautions; that there 
was some fog at and about Boush's Bluff lightship, low-lying and thin. 
Neither the master, officers, or lookout of the Newport News could 
see the colored lights of the Katie. They testifled to seeing her 
bright lights at a distance variously stated as from one-half to one 
mile distant. Had the weather been such as they describe, the 
bright lights should hâve been visible a much greater distance, and 
the colored lights which were of the kind required by law should 
hâve been distinctly visible more than a half mile. That they were 
not seen is conclusive évidence that the atmosphère was thick and 
hazy. The fact that the fog whistles sounded by the Katie were not 
heard aboard the Newport News is a circumstance to be considered. 
They were heard aboard the Louise as she was passing over the 
Craney Island flats to the westward of the main channel, and at a 
distance from the Katie no greater than that which separated the 
Newport News from her. The atmospheric conditions affecting the 
transmissions of sound are so imperfectly understood that the failure 
of those on board the Newport News to hear cannot be imputed to 
her as a fault, for there is no known test of the condition of acoustic 
opacity, the acoustic cloud not being visible to the eye or palpable to 
the touch; but my opinion is that the gênerai atmospheric conditions 
prevailing that night in that much-frequented roadstead, in the main 
channel leading from the port of Norfolk, imposed upon the Newport 
News the duty of caution. 

The twenty-flrst rule provides that "every steam vessel, when ap- 
proaching another vessel so as to involve risk of collision, shall 
slacken her speed, or, if necessary, stop and reverse, and every steam 
vessel shall, when in a fog, go at a moderate speed." The testimony 
shows that the Newport News was going at her usual speed in that 
channel, which was stated as from 10 to 12 miles an hour. As the 
proof shows that she made the distance between Craney Island and 
Boush's Bluff, a distance of l^/s miles, in flve minutes, she was evi- 
dently going at a speed greater than 12 miles an hour. Her engineer 
testifies that her engines make 117 révolutions a minute when going 
at full speed of 21 miles an hour, and that they were making 70 to 75 
révolutions that night. Although her engines, according to the 
testimony of this witness, were backing at full power 30 or 35 seconds 
before the collision, the momentum of the Newport News was such 
that she eut through the keel of the Katie about midship on the port 
quarter, and tore the garboard streak on the starboard side. This, 
certainly, was not moderate speed, and, if there was a thick fog, the 
fault of the Newport News would be too clear for argument. Most 
of the cases cited apply to cases of thick fog, and are not applicable 
to the conditions as found. That the Katie had passed through 
a thick fog bank is clearly proved; that she was on the edge of it, 
and not entirely ont of it, when flrst seen by the Newport News, 
seems also clear, for the witness Lindstrom says that the keeper of the 
light at Boush's Bluff reported a fog coming up in that direction, and 
was about to give the fog signais. 
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The Newport News would hâve seen the Katie earlier but for this 
fog. When she saw the white lights, and failed to see the colored 
Ughts, this should hâve indicated to her that the side lights were ob- 
scured by a low-lying fog. Such fogs are not of unusual occurrence, 
and it is the duty of navigators to give notice of their approach to fog 
banks, and to take précautions against vessels that may be enveloped 
in fog, àlthough they themselves may not be ahrouded. But assuming 
that, notwithstanding the omission of the Newport News to give notice 
of her approach by the required statutory signais, the vessels saw each 
other in time to hâve avoided the collision, as I hâve already deter- 
mined to hâve been the fact in holding the Katie at fault, was the 
Newport News also at fault? It is impossible to deflne accurately 
what conditions "involve risk of collision" according to the exigency 
of the twenty-first rule; but it would seem that there must be "risk 
of collision" in a case where actual collision occurs, and, unless such 
collision appears clearly to hâve been the resuit of some gross care- 
lessness or flagrant misconduct on the part of the other vessel, the 
twenty-first rule would seem to be operative. When two vessels ap- 
proach each other at night, in a narrow channel, under such condi- 
tions of weather as affect the visibility of lights and the hearing of 
sounds, there must always be some risk of collision; and I am of 
opinion that the collective resuit of ail the testimony shows that the 
circumstances of this case created such reasonable probability of 
danger as required compliance with the rule. 

H£(,venner, the lookout of the Newport News, testifles that the night 
was dark, with a "light misty rain" falling. He afterwards substi- 
tuted the word "drizzling" for "misty"; but it is clear from ail the tes- 
timony that the atmosphei-e was thick, especially near the water. 
The side lights of the Newport News were about 30 feet above the 
water; the. side lights of the Katie about 12 feet from the top of the 
water, and none of the witnesses on the Newport News could see 
them. The Katie was making about 3^ miles an hour; the Newport 
News, probably, over 12 miles an hour. They were approaching each 
other at the speed of a mile in something less than four minutes. 
If they saw each other at a distance of a quarter of a mile, they were 
less than a minute apart in time. If at half a mile, they were only 
two minutes apart. They were meeting nearly head on, or less than 
a point off . In such a roadway, on such a night, and under such con- 
ditions of visibility of lights, the péril of collision is ever présent; 
and there should be no nice calculation that it may be avoided if meas- 
ures can be taken which may diminish the probabilities or render it 
impossible. The rule referred to prescribes what those measures 
should be. "Slacken speed, or, if necessary, stop and reverse." 
The monarchs of the waves — fast-going passenger steamers — are nat- 
urally impatient of rules which tend to fetter their movements, and 
the observance of which sometimes prevents the keeping of schedules 
in which they hâve a just pride, and their passengers, through an 
unconscious bias, are prone to sustain them in such violations ; but 
there can be no doubt as to the duty of courts to enforce the observ- 
ance of rules which hâve the sanction of authority and of reason as 
promotive of safety. 

It is to be regretted that, in a case involving so much conflict of tes- 
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tîmony, tbe court bas not had the opportunity of observîng the de- 
meanor of witnesses to assist it to right conclusions, but baving been 
heard by Judge SEYMOUR, wbose deatb supervened before a decree, 
it bas been presented upon the testimony taken before bim, and upon 
dépositions. Wbile the testimony is greatly conflicting and unusually 
voluminous, the essential facts upon whicb the décision turns are 
few. The statements of the chief witnesses on either side cannot be 
accepted as absolute verity without rejecting the testimony of many 
crédible witnesses not affected by the natural bias wMch is to be 
looked for in those chiefly interested. The exact spot where the col- 
lision occurred bas been the subject of much contention. One would 
think that, in a place so much frequented, there ought not to bave 
been much diflSculty in flxing it with précision; but the only witness 
— Lander — who claims to bave made an actual measurement fixes 
it at 1,045 yards from the Boush's Bluff lightship, — a much gi-eater 
distance than that fixed by any of the other witnesses. The conclu- 
sion reached by me does not require an attempt to reconcile the tes- 
timony on this point. Ali testimony as to the exact time and place 
and distances of occurrences on the water at night is so uncertain 
that right conclusions must be the collective resuit of ail the facts, 
rather than the rigid reliance upon any one isolated fact. The pré- 
pondérance of testimony is that the collision occurred about a quar- 
ter of a mile from the lightship, but responsibility must be fixed by 
what was done rather than by where it was done. The fault is the 
main thing, not the place where it was committed; and the flxing of 
the exact spot, wbile important in the interest of accuracy, does not 
of itself point unerringly to the fault, although it may be helpf ul. 

The immédiate cause of the collision is not far to seek. It was un- 
doubtedly the crossing of signais by the Katie. If the night had 
been clear, so that she could see at the usual distance the approach- 
ing vessel, there would bave been no excuse for her mistake, and the 
loss must bave rested where it fell. But tbe night was not clear. 
The lights of the Newport News were not visible at the usual dis- 
tance, but were visible at such distance as enabled the Katie to dé- 
termine her proper course; and, baving so determined, she initiated 
the proper signais, wMch were properly answered, but, misunder- 
standing the response, she made the fatal mistake. If the Newport 
News had slackened her speed, as was her obvions duty under the 
circumstances, the Katie would bave had time to slow down, to blow 
her alarm whistles, and to wait until she was assured Ihat her initi- 
atory signais were properly understood ; but tbe speed of the Newport 
News was such that she had no time to wait, and she took the only 
course whicb then seemed to ofifer any hope of safety, and was run 
down. The original mistake being the Katie's, it must be attrib- 
uted to her as a fault. That such mistdPke proved fatal was due to the 
speed of the Newport News, whicb, under the circumstances, must be 
attributed to her as a fault. Both vessels being at fault, the dam- 
ages must be diVided. Let a decree be entered directing a référence 
to ascertain the amount, and that the Newport News be adjudged lia- 
ble to pay to the Katie one-half thereof ; each party to pay its own 
costs. 
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cm OF INDIANAPOLIS v. CENTRAL TRUST CO. OP NEW YORK. 
(Circuit Court of Appeals, Seventti Circuit. December 10, 1897.) 

No. 439. 

1. Craotrrr Court ov Appeals— Jurisdiction—Okdbb Involvinq Constitu- 

TiONAL Question. 

An injunction restraininf; the enforcement of a statute reducing the rates 
of fare chargeable by plaintifC, a street-railroad company, was sustalned by 
the circuit court on tlie ground ttiat such statute was in violation of the 
State constitution, whieh provided that corporations should be created only 
by gênerai law, whiie the statute in question was an amendment of the gên- 
erai law under which plaintiff was ineorporated, but applied to no other 
corporation of the state. Beld, that the circuit court of appeals was not 
without jurisdiction of an appeal from the order on the ground that the 
contract clause of the fédéral constitution was invoived, which fact gave 
exclusive appellate jurisdiction to the suprême court, since such claim could 
only arise in case the statute in question was passed in violation of the pro- 
vision of the State constitution, in which case it was invalid, without référ- 
ence to the question of impairment of contract. 

2. Same— Impaibmbnt of Contract Rights— State Statute. 

But the further contention in support of said injunction, that, if vaiid, 
the statute was an impairment of a vested contract right to charge a higher 
rate of fare, given plaintiff by the city ordinance under which it constructed 
its road. Involves the application of the contract clause of the fédéral con- 
stitution, and iixes exclusive jurisdiction of an appeal in the suprême court. 

Appeal from the Circuit Court of the United States for the District 
of Indiana. 

Bill by the Central Trust Company of New York against the city of 
Indianapolis and others. Heard on motion by complainant to dismiss 
an appeal by défendant city from an order sustaining a preliminary in- 
junction. 82 Fed. 1. 

The appeUee lias entered a spécial appearanee, and moved, in writing, to dis- 
miss the appeal, for want of jurisdiction of this court over the subject-matter. 
The particular grounds on which the jurisdiction is denied are: First, that the 
case in volves a question of the impairment of a contract, in violation of sec- 
tion 10 of article 1 of the national constitution, and a question of the déniai of 
the equal protection of the laws, under section 1 of the fourteenth amendment 
to that constitution; and, second, that in this case a law of the state of Indiana 
is claimed to be in contravention of the constitution of the United States in the 
two particulars above stated. The appeal is from an interlocutory order for 
an Injunction pendente lite. The suit was brought by the appellee, the Central 
Trust Company of New York, against the city of Indianapolis, the Citizens' 
Street-Eailroad Company, and Charles S. Wiltsie, ail citizens of Indiana. The 
bill, briefly stated, shows that the complainant is the trustée in mortgages made 
by the Citizens' Street-Railroaii Company upon its franchises and plant to se- 
cure the payment of bonds to the amount of .$4,000,000, with interest, of which 
bonds one-fourth are held in reserve, to talie up earlier mortgages, and three- 
fourths hâve been issued, and aro in the hands of innocent purchasers for value; 
that Wiltsie is the prosecuting attorney of Marion county, Indiana, chargea with 
the enforcement of the criminal laws of the state; that the street-railroad com- 
pany is a corporation organized under the gênerai statute of the state, ap- 
proved June 4, 1861, and is tho owner in possession of ail the street-railroad 
property in and about Indianapolis, having purchased the same in April, 1888, 
of its predecessor, the Citizens' Street-Railway Company, with ail the privilèges 
granted, and subject to the obligations imposed, by varions ordinances (which 
are set out in the bill) enacted by the common council of the city before and 
since the présent company came into possession; ttiat by section 9 of the act 
of 1861 (section 4151, Rev. St. Ind. 1881; section 5458, Rev. St. 1894) the dl- 
83F.-S4 
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rectors of the Company are glven power "to make by-laws," among other 
tWngg, for regnlatlng the running time of cars and the rate of tares on the road; 
that, by the original ordinance under whlch the Citizens' Street-Railway Com- 
pany entered upon the streets of the clty and constructed Its plant, it was pro- 
vlded that "the rate of fare upon any Une or route of railway shall not exceed 
flve cents for each passenger for any distance"; that under the statute and the 
ordinance the rate of fare was first flxed by the company at flve cents for each 
route, but afterwards was so modifled as to give transfers from oue Une or 
route to another, and on that basls the cars of the company were run, with- 
out question concerning the rate of fare, from 1864 to 1897; that by section 
11 of the act of 1861, which, it Is said, is the only act ever passed in the state 
provlding for the incorporation of street-railroad companies, and under whlch 
ail such companies in the state were organized, it is provided that the act may 
be amended or repealed at the discrétion of the législature; that, by section 13 
of article 11 of the constitution of Indiana, it is provided that "corporations 
other than bahlsing shall not be created by spécial act but may be formed under 
gênerai laws"; that on March 6, 1897, an act of the législature of Indiana was 
approved by the governor of the state, whereby It was attempted to so amend 
section 9 of the act of June 4, 1861, as to require, among other things, that, in 
cities having a population of 100,000 or more by the census of 1890, "the cash 
fare shall not exceed three cents for any one trip or passage," etc., and to 
provide penalties and forfeitures for noncompliance with the requirement; that 
the enactment is in violation of the constitutions of the state and of the United 
States, In this: that, Indianapolis belng the only clty In the etate whlch by 
the census of 1890 had a population of 100,000 or more, the statute is local and 
spécial, and it impaired the contract between the défendant company and the 
clty of Indianapolis, and between that company and the state of Indiana, under 
the act of 1861, and the ordlnances thereunder passed and accepted by the 
company and its predecessor,— the amendatory act belng in conflict, it is alleged, 
not only with section 13 of article 11, tmt vrtth section 23 of article 1, of the con- 
stitution of the state, touching the granting of spécial privilèges and immuni- 
tles, and also in violation of section 1 of the fourteenth amendment, as well as 
section 10 of article 1 of the national constitution. The motion for a prelim- 
inary injunctlon Was granted on April 23, 1897, the court holding the act of 
1897 to be invalid because in conflict with the constitution of the state. For 
the opinion of the court, see 80 Fed. 218. On June 15, 1897, the clty of Indian- 
apolis demurred to the blU, and entered a motion in writing to dissolve the in- 
junctlon, one of the grounds alleged belng "that it Is plain upon the face of 
the complainant's biU that It was not entitled to the injunctlon." In support 
of the motion to dissolve was presented a décision of the suprême court of In- 
diana, rendered in a case begun and carried to that court af ter the granting 
of the injunctlon by the court below, whereby the act of 1897 was deciared to 
be, in ail respects, constitutlonal and valid. City of Indianapolis v. Navin, 47 
N. E. 525, The court overruled the motion to dissolve, delivering an opinion, 
which Is reported In 82 Fed. 1. 

W. H. H. Miller, for appellant. 
John H. Kern, for appelles. 

Before WOODS and JENKINS, Circuit Judges, and BUNN, District 
Judge. 

WOODS, Circuit Judge, after stating the case, delivered the opinion 
of the court. 

The right of appeal to this court from interlocutory orders of in- 
junction is given by the seventh section of the judiciary act of 1891 
only "in a cause in which an appeal from a final decree may be taken 
under the provisions of this act to the circuit court of appeals"; and it 
Is well settled by the language of the act, and by numerous décisions, 
that, "in any case that involves the construction or application of the 
constitution of the United States," the only appeal allowed is to th« 
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suprême court, and under existing statutes that cannot be had until 
after final decree or judgment. Hamilton v. Drisdale's Ex'rs, 2 U. S. 
App. 540, 3 C. 0. A. 639, and 53 Ped. 753; World's Columbian Expo- 
sition V. U. S., 18 U. S. App. 42, 6 C. 0. A. 58, and 56 Fed. 654; Rail- 
way Co. T. Evans, 7 C. 0. A. 290, 58 Fed. 433; Green v. Mills, 25 U. S. 
App. 388, 16 C. C. A. 516, and 69 Fed. 852; Hastings v. Ames, 32 U, 
S. App. 485, 15 C. C. A. 628, and 68 Fed. 726; Barr v. City of New 
Brunswick, 39 U. S. App. 187, 19 C. C. A. 71, and 72 Fed. 689; Holt v. 
Manufacturing Co., 25 C. C. A. 301, 80 Fed. 1. 

The contention of appellee is, and the décision of the court below 
(in part, at least) was, that by force of the statute providing for the 
organization of street-railroad companies, and by force of the require- 
ment of the constitution of Indiana (section 13, art. 11) that ail such 
corporations shall be created or formed under gênerai laws: 

"The State entered into a contract with this corporation whereby it was stipu- 
lated and agreed that, while that statute might be either amended or repealed, 
such amendment or repeal should only be compassed by a gênerai law, applica- 
ble allke to ail similar corporations throughout the state, and that thus the par- 
ties investing money in snch an enterprise did so with the assurance that no 
législation should be taken with référence to them which did not apply alike to 
ail persons interested in property similarly situated. Western Paving & Supplv 
Co. V. Citizens' St. K. Co., 128 Ind. 525, 26 N. E. 188, and 28 N. E. 88; City 
R. Co. V. Citizens' St. R. Ce, 166 U. S. 5ôT, 17 Sup. Ct. 653." 

This proposition assumes that the company had a vested right or 
privilège, within the meaning of the contract clause of the national 
constitution, not in the subject-matter of the contract (that is to say, 
not in the right to construct and to operate a line or lines of street rail- 
road, and to charge tares, in accordance with the terms of the ac- 
cepted ordinances of the city), but in the process or form of législa- 
tion by which it might be proposed to modify or annul the contract. 
It acquired no right, under the contraet, which the state might not 
modify, abridge, or annul, by amending or repealing the act of 1861; 
but it is insisted that the amendment or repeal, by reason of section 
13 of article 11 of the state constitution, can be effected only by a 
gênerai lïiw, applicable alike to ail similar corporations throughout 
the state. And so the court below held, saying, among other things : 

"This right [to charge a flve-cent tare] cannot be modified otherwise than as 
provided In the charter contract, namely, by amendment of the act according 
to the terms of section 11, when read in the light of, and within the restric- 
tions in, the Indiana constitution bearlng upon the matter of amendment to that 
act." 

From this promise it is argued that the question whether the 
amendatory act of 1897 is in harmony with the constitution of the 
state becomes a question of the impairment of contract, within the 
meaning of the constitution of the United States. The proposition is 
believed to be iiovel, and, for the présent purpose, that may be its 
chief merit, since, so long as the contrary has not been established, 
it may be asserted with the better show of reason. Whether it is 
Sound or tenable is not now the question; but it is not improper to 
observe that, if sound, it has a wider scope than has been suggested. 
If there is a contract between the street-railroad company and the 
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State to the effect that the act of 1861 can be amended only by an act 
which shall conform to the constitution of the state, that refers to the 
présent constitution, and means that it is not in the power of the peo- 
ple of the state to so amend their constitution as to authorize spécial 
législation which shall afifect the rights of this company under the sup- 
posed contract, or of any company organized under the act of 18G1. 
Rights once vested, within the meaning of the national constitution, 
are protected against impairment by amendment of state constitutions, 
no less than by ordinary législation. The proposition may mean, toc, 
that by no independent enactment, not purporting to amend the act of 
1861, can the charters or contracts under that act be afEected. For 
instance, the act of March G, 1891, whereby Indianapolis was given a 
new charter, contains full provisions in respect to street railroads, and, 
if valid, would seem to hâve been a repeal by implication of the act 
of 1861, in so far as it applied to that city. So the suprême court of 
the United States seems to hâve understood when, in the case of City 
R. Co. V. Citizens' St. R. Co., supra, it held that the charter of the lat- 
ter company was not repealed by the act of 1891, because that act was 
not to be given a rétroactive construction. 

It is contended by counsel for the appellant that the inquiry, whether 
the législature of Indiana, by the amendment of 1897 bas violated an 
implied engagement that the act of 1861 should not be amended by any 
statute violative of the state constitution, does not involve the appli- 
cation or construction of the constitutional provision against impair- 
ment of contracts, and therefore is not a fédéral question. In support 
of this view are quoted expressions from the opinions of judges in 
Jackson v. Lamphire, 3 Pet. 281; Charles Ri\^er Bridge v. Warren 
Bridge, 11 Pet. 584; Dartmouth Collège v. Woodward, 4 Wheat. 563; 
Bank v. Buckicgham's Ex'rs, 5 How. 317; Newton v. Commissioners, 
100 U. S. 548; Stone v. Mississippi, 101 U. S. 817; Church v. Kelsey, 
121 U. S. 282, 7 Sup. Ct. 897; Lehigh Water Co. v. Easton, 121 U. S. 
388, 7 Sup. Ct. 916. But in none of those cases was there involved a 
question just like that now under considération, and what was said, 
however persuasive, cannot be regarded as décisive. A f urther pursuit, 
however, of this discussion is unnecessary hère, because it is plain that 
this phase of the case may be disposed of without determining wheth- 
er there bas been an impairment of contract. That the contract be- 
tween the parties bas been violated or impaired is asserted, on the 
theory of the proposition now under considération, solely on the 
ground that the act of 1897 is in conflict with the state constitution. 
The court below, having jurisdiction of the case by reason of the 
diverse citizenship of the parties, even if not on other grounds, adhered 
to the view which it at ârst declared, notwithstanding the later dé- 
cision to the contrary by the suprême court of the state, and reaffirmed 
the unconstitutionality of the enactment. From that conclusion, 
without going further, it followed that the motion to dissolve the in- 
junction should hâve been overruled, as it was; and it was unnecessary 
in that court, and on a review of the question in an appellate court it 
will be unnecessary, to consider whether a question of the impairment 
of contract was or is involved. If, on the contrary, the conclusion had 
been that the act was constitutional, there could, of course, bave re- 
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mained no question of the impairment of the contract on the ground 
that the act had not been constitutionally passed. 

The next proposition on which the jurisdiction of this court is denied 
is that by the ordinance of 1864, and the acceptance thereof by the 
Citizens' Street-Eailway Company, there was f ormed a contract for a 
five-cent fare between the city of Indianapolis, representing the sov- 
ereignty of the state, on the one side, and the street-raUroad company 
on the other, which contract, it is claimed, is impaired by the ena ci- 
ment that only three cents shall be chargea. This assumes that the 
act of 1897 is not in conflict with any provision of the state constitu 
tion, and the contention is that the company has a vested right, under 
the contract, to charge a five-cent fare, which by no f orm of législation 
can be taken away. This is a distinct assertion that there is a cou- 
tract right which has been impaired, and, unless the contrary is clear, 
it makes a case of which this court cannot take jurisdiction. The 
décision which, in its main features, seems to be most nearly in point, 
was made in Sioux City St. E. Co. v. Sioux City, 138 U. S. 98, 11 Sup. 
et. 226. In that case the street-railway company (organized under a 
gênerai law which contained a réservation of power to amend and 
repeal not essentially unlike the power reserved in section 11 of the 
act of June 4, 1861) was required by its original charter (the ordinance 
of the city permitting it to occupy the streets of the city with its 
road) to pave between the rails of its track. After the company had 
constructed a part of its Unes, and laid the required pavement between 
the rails, a statute was enacted to the effect that, in cities of the flrst 
class, street-railroad companies should be required to pave between the 
rails, and for one foot outside of the rails. Two years later Sioux 
City, having meanwhile become a city of the flrst class, passed an 
ordinance in conformity with the statute requiring the company to 
pave outside, as well as within, the rails of its track. Touching the 
question of impairment of contract, the opinion of the suprême court 
says: 

"No question can arise as to the impairment of the obligation of a contract, 
when the company accepted ail of its corporate powers subject to the reserved 
power of the state to moâlfy its charter, and to impose additional burdens upon 
the enjoyment of its franchise. TJnder the act of March 15, 1884, it was made a 
condition of the enjoyment of its franchise by the company, that, when the city 
should détermine that the streets should be paved, the company should bear 
a certain portion of the cost thereof; and any prior contract between the com- 
pany and the city in regard to pavlng was subject to the provisions of section. 
1090 of the Code. There was nothlng in the ordinance of December 12, 1883, 
which bound, or could blnd, the city not to exercise its statutory authority to 
Impose other conditions upon the exercise of the rights of the company. Our 
conclusion, therefore, is that there was no contract between the company and 
the state or the city, the obligation of which was impaired by the laying of 
the tax in question." 

In City R. Oo. v. Citizens' St. E. Co., supra, after declaring it entirely 
clear that the Citizens' Street-Eailroad Company had a contract with 
the city, as had been decided by the suprême court of the state, it was 
added: 

"It Is true that by section 11 of the original act of 1861 a right was reserved 
to the gênerai assembly to amend or repeal, at their discrétion, the act author- 
Izing the Incorporation of street-railway companies; but that was a right re- 
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serred to the gênerai assembly Itself, and was never delegated, If, In tact, It 
could be delegated, to the common councU o£ the city." 

But fnrther along in the opinion is f ound this statement : 
"The original ordlnance o( January 18, 1864, was plainly a proposition on the 
part of the city to grant to the company the use of Us streets for thirty years, 
in considération that the company lay Its tracli, and operate a railway thereon, 
upon certain conditions prescribed by the ordinance. This proposition, when 
accepted by the company, and the road built and operated as specilled, became 
a contract, whleh the state was not at llberty to impair during its continuauce." 

In Yiew of this utterance, the soundness of which it is not for us to 
question, it cannot be said to be clear that the company is not right in 
contending that it has a vestefi light to charge a five-eent fare until 
the original period of thirty years, and the additional period of seven 
years given by a later ordinance, which the suprême court declared 
valid, shall hâve expired. There is, to say the least, too much founda- 
tion for the contention to admit of the inference that it is made in bad 
faith; and, that being so, the question is one for the suprême court, 
and not for this court. The appeal is therefore dismissed. 



ASHLEY V. BOAKD OF SUP'RS OF PRESQUE ISLB OOUNTY. 

(Circuit Court of Appeals, Sixth Circuit. December 7, 1897.) 

No. 507. 

1. Fédéral Courts— Jubisdiction — Transfkb of Catjsb of Action. 

Where municipal bonds hâve been really and in good faith transferred to 
a citizen of another state, entitled as such to sue thereon in the circuit court 
of the United States, that a subséquent transfer of the légal title to another 
nonresident is merely colorable does not defeat the jurisdiction of such court, 
under 18 Stat. 470, § 5, relating to transfers of causes of action "for the 
purpose of creating a case" cognizable by that court. 

S. Samk— Motive in Making Tbansfbr. 

The fact that the purpose of a transfer of a cause of action was to enable 
the transférée to bring suit thereon in the fédéral courts does not defeat the 
Jurisdiction of such courts, where the transfer was real and without réserva- 
tion, the motive being material only as a circumstance to be eonsidered In 
determining whether the transfer was In fact real. 

3. Abatbmbnt — Evidence in Support of Plea. 

A défendant who introduces a déposition in support of his plea in abate- 
ment, on the ground of want of jurisdiction, cannot destroy the effect of the 
testimony by argument that the wltness is unworthy of belief, nor sustain 
his plea on an inference that the answers to certain questions which the 
witness refused to answer would hâve disclosed facts showing want of juris- 
diction. 

Error to the Circuit Court of the United States for the Eastern 
District of Michigan. 

Action by William J. Ashley against the board of supervisors of 
the county of Presque Isle. From a judgment sustaining a plea in 
abatement, and dismissing the action, plaint.iff brings error. 

This case was before this court at a former term on writ of error, and, upon 
fnU considération of the questions then before the court, the Judgment was re- 
versed and the case remanded for a new triai. 16 U. S. App. 656, 8 C. G. A. 
455, and 60 Ped. 55. A full statement of the (acts of the case, and the issues 
then disposed of, will be found in the opinion of the court, to which référence 
may be made without now restating the case in fuU. 
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For the purpose of tmderstandlng the question now to be declded, It ta snf- 
fident to say that the county of Presque Isle, Mich., Issued certain municipal 
bonds, on a part of whlch tlie présent suit was brought The bonds were made 
payable to bearer, and reclted that they were issued In conformlty with the 
provisions of the enabllng act of the législature of Miehigan, entitled " 'An act to 
authorize the county of Presque Isle' to issue bonds and to provide for the retire- 
ment of bonds heretofore issued,' approved February 16, 1885, and authorized 
at a meeting of the board of supervisors of the said county of Presque Isle, 
March 25, 1885." Ail of the issue of bonds authorized by thls act were dellvered 
in exchange for bonds of a former issue. In accordance with the purpose of 
the act, whlch was to retire the outstandlng bonds. Fourteen of the bonds 
of this last issue came Into the possession of the Wayne Oounty Savings Bank, 
of Détroit, Mich., as owner, for fuU value, and without any notice on the part 
of the bank of any objection to, or inflrmity in, the bonds. Subsequently, 
William A. Moore, a director in and the attorney for said bank, took some of 
thèse bonds East, and among them the bonds now in question, with a vlew of 
selling them. He stopped with bis brother-ln-law. Dr. Whltbeck, a citizen and 
résident of Rochester, N. Y., and while there sold to Dr. Whltbeck three of the 
bonds and fourteen coupons (belng those now in suit), for the sum of ?3,500, 
which was below par. On the same or a subséquent day the same bonds and 
coupons were sold by Dr. Whltbeck to William J. Ashley, also a citizen of 
Rochester, the plaintiff in error, who was vice président of the Merchants' Bank 
of Rochester, N. Y., and Ashley brought suit upon the bonds and coupons In 
the court beloW, the county faillng and refuslng to pay. Moore, in his testl- 
mony, conceded that it was his purpose in selling the bonds to enable some 
one, not a citizen of the state of Miehigan, to bring suit on the same. Dr. 
Whltbeck executed his note for the purchase prlce of the bonds, payable to 
the Wayne County Savings Bank, at one year, with interest. This note was 
pald at maturity by check of Mr. Moore, brother-ln-law of and attorney In fact 
for Dr. Whltbeck, ont of certain money realized on mortgage loans prevlously 
made by Moore for Whitbeck, the money belonging la part to Whltbeck and 
in part to his wife. When the case came to this court on the former hearlng, 
no issue had been made as to the jurisdiction of the court by any plea in abate- 
ment or otherwlse. Upon the trial, howèver, the défendant introduced déposi- 
tions of Whitbeck and Ashley, which had been taken in the case, apparently 
for the purpose of showlng that the transfers to them were not bona flde, 
but colorable and collusive, with a vlew to bring the case within the juris- 
diction of the courts of the TJnlted States. There belng no issue ralsing this 
question, the court did not pass upon it, nor submit any such question to the 
jury, and the case was tried In the court below, and disposed of in this court, 
on other issues, which were properly raised. In vlew of the introduction of 
this évidence, however, which it was supposed was intended to show that the 
transfers from the bank to Whitbeck through Moore, and from Whltbeck to 
Ashley, were collusive and fraudulent, thls court, in sending the case back, 
said: "Another matter requiring attention is presented by the évidence recited 
in the bill of exceptions, which was introduced by the parties upon the subject 
of the bona fides of the transfer of the bonds in suit as afCecting the jurisdiction 
of the court. No issue of any sort was framed in the court below on the sub- 
ject, but a question arose for the action of the court under section 5 of the ju- 
dlciary act of March 3, 1875 (18 Stat. 470, 472, e. 137), which requlres the court 
on Us own motion to dismiss the action il It shall appear at any time that it bas 
been collusively brought. The circuit court declined to make any express dé- 
cision of the question, but it must be deemed in légal effect to hâve negatived 
the suggestion of collusion; otherwlse it could not properly hâve gone on In 
the exercise of the jurisdiction to the taking of the verdict and the rendition of 
the judgment. It is clear that such a question is an Independent one, and ean 
not properly be confused with the issue on the merlts; otherwlse it could not be 
determined from the verdict whether it was founded on a question of juris- 
diction or of the cause of action. It was not a question for the jury as the 
pleadings stood, but was one which the court was bound to décide before sub- 
mittlng the case upon Its merlts. On the lace ol the record, the court had Juris- 
diction, and the question may not arise upon another trial. It would seem that. 
In a case of lair doubt, the question was one for the trial covirt, though un- 
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donbtediy the conrt of appeals conld and would deal wîth Jt, if the fault clearly 
appeared. In the présent case, upon reversing the judgment, we shall direct 
the circuit court to permit, In its discrétion, an amendment of the pleading of 
the défendant by appending to the plea a plea in abatement, in aceordance with 
the rules of practice of the circuit courts of the state, of the matter touching 
the Jurisdiction, whereon a separate verdict can be taken, or, if it sboiild be 
deemed best, to leave the question for its own disposition under the act of 1875." 
A plea in abatement to the jurisdictlon was sul}sequently filed in the court be- 
low, after the case was remanded, setting up that "the said suit does net really 
and substantlally Involve a dispute or controversy properly withiu the juris- 
dictlon of said court, and that the said William J. Ashley is improperly and 
coUusively made the plaintlfC in said suit for the purpose of creating a case 
cognizable in this court under the acts of congress, and this the said défendant 
is ready to verify; veherefore It prays judgment if the said plaintifl! ought to 
be answered to bis said writ and déclaration." Issue was talien on this plea, 
and, the case having been submitted to the jury under instruction, a verdict was 
returned in favor of the défendant, and judgment pronounced thereon, dismiss- 
Ing the suit, and the case is brought to this court on writ of error. Error is as- 
signed to the action of the court in refusing the request of plaintifl" m error at 
the conclusion of the évidence to direct a verdict in favor of the plaintiff on the 
plea in abatement, and this is the error chlefly relied on In this court for reversai 
of the judgment. 

GriflSn, Wamer & Hunt (Otto Kirchner, of counsel), for plaintiff in 
error. 
Henry M. DuiHeld, for défendant in error. 

Before TAPT and LUETON, Circuit Judges, and CLARK, Dis- 
trict Judge. 

CLAKK, District Judge, after stating tiie facts, delivered tlie 
opinion of the court. 

It will be observed from the language of the plea that the ques- 
tion really made was on the transfer from Whitbeck to Ashley. 
Notwithstanding this, the plaintiff in error took issue on the plea in 
abatement. The évidence introduced for the défendant consisted 
of the dépositions of Whitbeck and Ashley. previously taken in the 
case, in the absence of the issue raised by the plea in abatement 
and the replication thereto. Thèse dépositions were introduced by 
the défendant with a view to sustain the plea, and William A. Moore 
was introduced by the plaintiff in error. In the discussion of the 
case at bar in this court, the transfer from the bank to Whitbeck, as 
well as that from Whitbeck to Ashley, are treated as equally in issue 
under the plea in abatement, notwithstanding the limited form of the 
plea, and we hâve concl«ded to treat the plea in this broader aspect, 
as involving the good faith of both transfers. 

Section 5, Acts 1875 (18 Stat 470), referred to in the former opinion 
of this court and in the briefs, is as follows : 

"That if, in any suit commenced in a circuit court, or removed from a state 
court to a circuit court of the United States, it shall appear to the satisfaction 
of said circuit court, at any time after such suit haf» been brousht or removed 
thereto, that such suit does not really and substantlally Involve a dispute or 
controversy properly within the jurisdictlon of said circuit court, or that the 
parties to said suit hâve been improperly or coUusively made or joined, either 
as plaintiffs or défendants, for the purpose of creating a case cognizable or re- 
movable, under this act the said circuit court shall proceed no further therein, 
but shall dismlss the suit or remand It to the court from which it was removed 
as justice may reguire and shaU make such order as to costs as shaU be just" 
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We think it is very clear that, as thèse bonds were payable to 
bearer, if the transfer from the bank to WMtbeck was a real one, 
in good faith, and not colorable merely, and collusive, the jurisdic- 
tion of this court cannot be defeated by reason of any objection 
that can be made to the transfer from Whitbeck to Ashley. WMt- 
beck being a citizen of the state of New York, if the transfer to him 
was a real one the case was then one properly within the jurisdic- 
tion of the circuit court, and the transfer from Whitbeck to Ashley 
could not create "a case cognizable or removable" in or to the courts 
of the United States. The facts necessary to jurisdiction were al- 
ready complète, unless the transfer from the bank to Whitbeck could 
be successfully assailed. 

In Stanley v. Board, 15 Ped. 483, the court said: 
"The demands in suit were flrst assigned to Mr. O. P. Williams, a citizen of 
thls State. Williams tliereafter assigned to the plaintiff, in circumstances which 
would protoably require a dismissal of the suit, pursuant to the flfth section of 
the act of March 3, 1875, were it not for the fact that the court had iurisdiction 
prlor to and irrespective of the assignment. That the plaintifiPs immédiate as- 
signer might hâve maintained this action, because the controversy is one arising 
'under the laws of the United States,' was directly decided on the former trial, 
and is res adjudicata in this court. The assignment was not made for the pur- 
pose of 'creatlng a case' within the jurisdiction of the court, for such a case 
was already In existence. As the court must, in any event, retain jurisdiction, 
an Inquiry into the relations existing between the plaintiff and his assigner 
can lead to no tangible resuit. Where a party, who is entitled to sue in the 
fédéral courts, transfers hls cause of action to another, who has the same right, 
of what moment is it that the transfer was for an adéquate considération, or 
was wholly without considération, so long as the légal title is transferred? 
The défendant has no reasonable ground for complaint, and the court, for 
whose advantage the statute was f ramed, has not been imposed upon or bur- 
dened with an improper or collusive controversy." 

What was thus said is applicable to the question hère presented. 
In this view, we put aside the transfer from Whitbeck to Ashley, 
and pretermit any discussion of the testimony relating to that trans- 
fer. The question then remains, was the transfer from the bank to 
Whitbeck a real one, or colorable and fraudulent? It is to be ob- 
served that it has been unîf ormly held that the fact that the purpose 
of the transfer was to enable the purchaser or vendee to bring suit 
in the courts of the United States does not affect the question. The 
cases fully recognize the right to transfer or convey with just such 
motive as this, provided the conveyance or transfer is a real one, 
intended to be final without réservation, and not solely for the pur- 
pose of giving jurisdiction. This doctrine was announced in the 
late case of Manufacturing Co. v. Kelly. 160 U. S. 327, 16 Sup. Ct. 
307, in which préviens cases are reviewed. The motive for transfer 
in such cases is to be regarded as a circumstance to be considered 
in connection with ail the other circumstances of the case in deter- 
mining whether the transfer is real. If, in a given case, the sale or 
transfer is real, the existence of a motive to confer jurisdiction on 
the courts of the United States does not invalidate the transfer nor 
defeat the jurisdiction. 

Eeferring, now, to the testimony of Dr. Whitbeck, introduced by 
the défendant to sustain the plea in abatement, it is found that he 
States distinctly that he purchased the bonds and coupons in suit 
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from tUe bank through Moore, giving his note tlierefor, whicli was 
paid at maturity eut of funds in the hands of Moore belonging to 
Mm and his wife. He says that Moore, as liis agent, had loaned 
mon^ for him on mortgage security in Michigan, and tàat he trusted 
him in managing such business matters. He says, in substance, 
that there was no understanding of any kind that his money was to 
be refunded in the event ail or any part of the bonds or coupons 
wa» not collected in suit. In short, he says that there were no con- 
ditions in regard to the sale of the bonds. He states that he sold 
the bonds to Ashley, a citizen of the same place, for the same price 
at which he purchased them, taking Ashiey's check, which was depos- 
ited in the bank of which Ashley was vice président. The burden 
of proof to sustain this plea in abatement was on the défendant, 
and, having introduced and read the déposition of Dr. Whitbeck, the 
défendant cannot be permitted by argument to say that the witness 
is unworthy of belief, or to destroy the effect of his testimony by 
argument which assumes that the witness is dishonest. It is true 
that the défendant might, by independent testimony, show that the 
facts were not as stated by the witness, and we may concède, with- 
out dêciding, that it would be permissible for the défendant to argue 
from the facts' stated by the witness himself that adverse state- 
ments were shown not to be true ; but the défendant cannot be per- 
mitted to impugn the credibility of this witness, nor to insist that 
the plea in abatement is sustained by argument which, in effect, 
questions the honesty of the witness. So far as he testifles afflrm- 
atively, and gives the facts, the testimony of Dr. Whitbeck sustains 
the transfer to himself as a real.and valid sale of thèse bonds. The 
défendant now criticises the testimony of this witness, not because 
of any facts stated, but on account of the refusai of the witness to 
answer certain questions. It was argued, from this refusai to an- 
swer what are said to be material questions, that the statements of 
Dr. Whitbeck, to the effect that the transfer was bona fide, are not 
true, and he is not to be believed. This, in our opinion, is in effect 
an attempt to discrédit the defendant's own witness. The witness 
Whitbeck declined to answer the question from whom he purchased 
the bonds, further than to say it was from a person résident in 
Michigan. There is really no doubt that, the sale being through his 
brother-in-law, Moore, he failed to remember at the moment for 
whom Moore was selling the bonds, or the name of the bank, and 
he was not reminded by any question of any names. He further de- 
clined to answer the question whether he had purchased certain mu- 
nicipal bonds from Mr. Warner, a lawyer of Détroit. Whether this 
purchase took place or not, it had no relation to the bonds in ques- 
tion, and was clearly immaterial. He was then asked whether he 
did not know that thèse transfers had been made for the purpose of 
collecting the money due on thèse bonds and coupons in the United 
States courts. That question he declined to answer, but added that 
neither Mr. Moore nor his wife (Whitbeck's) had any interest in 
the bonds and coupons that he knew of. He was then asked if he 
was aware that there was a county of Presque Isle, and said that 
he was not He stated that he had no mémorandum from which 
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he could describe th.e bonds and coupons in question, but made an 
entry in his bocks o£ their purchase and sale. He states again that 
Mb wife had no interest in the bonds to his knowledge, and that he 
was not aware that Griffln, Warner, and Hunt had any interest in 
them. He furtiier declined to answer the question who recom- 
mended the bonds to him as an investment, further than to say that 
it was a résident of Micldgan; declining, howeyer, to give the name, 
or to say what the business occupation of the man was. 

We may remark that thèse questions were not relevant, in view 
of the issues under which the case was then being prepared for 
trial, and this may be regarded as explaining to an estent why the 
questions were not answered. If the défendant thought answers 
to the questions would bring ont facts material to the case, the 
method provided by law for compelling the answer is very well un- 
derstood, and was available to the défendant. It is probable that 
thèse questions would hâve been answered if the déposition had been 
taken after the issue on the plea in abatement, under which the case 
was submitted to the jury, but the défendant did not retake the dépo- 
sition. It is apparent that there was really nothing willful or inten- 
tionally evasive in Whitbeck's refusai to answer. He was not rep- 
resented by counsel, and the questions plainly indicated to him that 
facts impeaching the sale from the bank to himself were sought to 
be elicited. The appréhension thus excited, with the further fact 
that witness actually knew but little of the facts, having relied en- 
tirely on Moore, goes far to make this reluctance to talk natural, 
ander the circumstances. Every material fact about which Whit- 
beck refused to testify was fuUy brought ont and answered by the 
vsdtness Moore, and Moore was unshaken and his testimony unaf- 
fected by searching and skillful cross-examination, It is very frankly 
admitted that one of his purposes in selling thèse bonds, and in going 
East to sell them, was to put them in the hands of some person who 
would be authorized, by reason of diverse citizenship, to sue in the 
United States circuit court; but he is very clear and positive in his 
statement that the sale was made bona flde, and was final and un- 
conditional, without any understanding, express or implied, which 
in any way qualified the character of the transaction as a complète 
sale. On cross-examination, when asked whether, in the event 
Whitbeck had failed to realize what he paid for the bonds, he would 
hâve refunded the money to Whitbeck, he does say that would hâve 
been a question for the future. It is not to be doubted that he meant 
by this that in such a contingency as that suggested he would take 
into considération whether or not he was under moral obligation to 
save Whitbeck from loss, but the testimonv is positive that there 
was no such understanding. As we hâve said, if the sale by the bank 
to Whitbeck, through Moore, must be regarded as a valid and real 
one, the jurisdictional conditions were then complète, and the sale 
by Whitbeck, already compétent to sue in the fédéral courts, to Ash- 
ley, could not hâve made, and could not hâve been intended to make 
or create, a case cognizable in the courts of the United States. The 
case, then, stated with référence to the effect of the testimony, is 
this: The défendant has proved no positive fact by its own wit- 
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nesses on wWch tlie court or jury could be asked to déclare the sale 
from the bank to Whitbeck collusive. The defendant's own witness, 
as we hâve seen, déclines to answer certain questions, and the court 
and jury are asked to infer from this refusai that the answers, if 
made, would hâve disclosed such facts as would hâve shown that 
the vFitness Whitbeck was testifying falsely when he said that the 
transaction was a real one, without réservation or condition. In 
answer to this, we remark that suspicion from refusai to answer can- 
not supply the want of facts. Hanson v. Eustace, 2 How. 653; 3 
Tayl. Ev. (9th Ed.) § 1467; Lloyd v. Passingham, 16 Ves. 64. And, 
further, the défendant cannot be permitted in this indirect method 
to discrédit its own witness. What we say is to be understood with 
référence to the spécifie facts with which we are hère dealing. It 
is not the case where a party introduces himself as a witness in hls 
own behalf, and refuses to answer questions in regard to documents, 
or knowledge peculiarly within his possession and keeping. The case 
is that of a party introducing a witness, and then undertaking to 
draw unfavorable inferences and supply necessary facts from the 
refusai of such party's own witness to answer certain questions. 

When the évidence was ail in, the plaintifE's counsel requested the 
court, in effect, to instruct the jury that, upon the undisputed testi- 
mony, the plaintiff was entitled to a verdict finding against the plea 
in abatement. This was, in effect, a motion to direct a verdict, 
and was so treated. The court refused to direct the jury as re- 
quested, and error is assigned on the action of the court in this 
respect. We are of opinion that this assignment is well taken, and 
that the motion should hâve been granted, and the jury directed as 
' requested. We think there was no substantial proof on which the 
défendant was entitled to go to the jury on the plea in abatement. 
The jury could not, on the testimony adduced, justiflably hâve in- 
ferred the existence of the facts set up in the plea. This view of the 
case renders it unnecessary to consider other errors assigned on the 
instructions of the court to the jury. Keversed and remanded, with 
direction to set aside the verdict and order a new trial. 



CENTRAL TRUST 00. OF NEW YORK T. GRANTHAM et al. 

(Circuit Court of Appeals, Seventli Circuit. December 2, 1897.) 

No. 342. 

FbderaIi JuRisDrcTioN— Stating Proceedings in State Court— Priobitt. 
Where a roadway of a railroad company is laid eut in part across private 
property, wliicli has not been condemned, the fact that a fédéral court, in a 
suit to foreclose a mortgage given by the company, to which the owner of 
the private property is not a party, decrees a sale, including the roadbed, 
which is sold and conveyed accordingly by its master, gives it no jurisdic- 
tion, by reason of priority or otherwise, to entertain a new suit to enjoin 
the enforcement of a judgment in ejectment rendered by a state court in an 
action by the owner of the private property, even though the applicant for 
an injunction claims throngh the master's sale, and was not made a party 
to the action In the state court. 
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9. Bame— Interstate Commerce— Mail Route. 

The fact that property aftected by a judgment in ejectment rendered by a 
State court Is used as a highway for Interstate commerce and as a national 
mail route cannot be urged in support of the jurisdiction of a fédéral court 
over a suit to restrain tbe enforcement of the judgment, which is brought 
by a party not suing or authorized to sue on behalf of the public, and in 
whlch the United States or the attorney gênerai is not a party complainant. 

Appeal from the Circuit Court of the United States for tlie District 
of Indiana. 

On January 24, 1896, appellant exhibited ta the circuit court of the United 
States for the district of Indiana its bill of complaint, which, barring the exhibit 
thereln referred to, was ta words foUowlng: 

"The Central Trust Company of New York, a corporation created by and ex- 
isting under the laws of the state of New York, and a citizen of such state, 
brings this its bill of complaint against Wesley Grantham, who is a citizen of 
the state of Indiana, and a résident of the aforesaid district, and Charles E. 
Davis, who is sheriff of Montgomery county, Ind., and a citizen of the state 
of Indiana, and a résident of this district, and the Chicago & Southeastern Eail- 
way Company, which is a corporation organized and existing under the laws 
of the state of Indiana, and a citizen and résident of this district, and thereupon 
the complainant shows to the court: 

"(1) That said rallway company is now, and for some years last past has 
been, the owner of the Une of railway about 100 miles in length, extending 
from Anderson, Ind., through the counties of Madison, Hamilton, Boone, Mont- 
gomery, Parke, and Clay, to the city of Brazil, in said last-named county, to- 
gether with certain equipment and appurtenances thc-reto belonging. Said Une 
of rallroad is now and tor somc ytars has been an operated railway, with several 
trains running each way over said road daily, carrying passengers, freight, and 
United States mails, and said rallroad is now engaged in the business of main- 
talning a publie highway and performing its duties as a carrier thereon. 

"(2) On October 30, 1891, the said défendant railway company executed and 
delivered aecording to law, to the complainant and one Josephus Oollett, a cer- 
tain deed of trust, In writing, wherein, for the purpose of borrowing money to 
construct, complète, and equip its rallroad, it duly bargained, sold, granted. 
conveyed, and conflrmed unto the complainant and said CoUett ail and singular 
the Une of railway as the same then was or at any time thereafter might be 
constructed, together with ail the equipment and appurtenances thereunto be- 
longing, and the toUs, income, and revenue to be levied therefrom, and ail and 
singular the powers and franchises thereto belonging. Such deed of trust 
was, shortly after its exécution and delivery, duly recorded in each of the coun- 
ties In which the said Une of rallroad or any part thereof was situated, includ- 
ing therein the county of Monigomery, in the state of Indiana, and such mort- 
gage has ever since such exécution and delivery and record vested in the com- 
plainant an Interest in and lien upon said Une of railway and each and every 
part thereof. In the year 1893 the said Josephus Collett departed this life, and 
no successor has ever been appointed to fiU the vacancy occasionetl by his 
death, and the said complainant has ever since the decease of said Collett been 
sole trustée in such conveyance. 

"(3) Such conveyance was executed to secure the payment of an issue of 
bonds authorized to be certifled thereunder upon the terms and conditions and 
to the amounts recited in said conveyance, référence being thereto had, a copy 
of which conveyance Is flled and made a part of this bill of complaint as Ex- 
hibit A. 

"(4) In accordance with the provisions and authorizatlons of such conveyance. 
the said railway company on or about the exécution of said instrument, in 1891, 
duly executed six hundred and twenty-flve (625) bonds, of ?1,000 each, under 
the said conveyance, and complainant thereupon duly certifled and attested the 
same; and thereupon the said $625,000 of bonds of said défendant railway com- 
pany were duly negotiated and sold In good faith and for value, and hâve ever 
since been outstanding, and are now held by divers persons and corporations, 
and no part of the principal thereof has been paid. 

"(5) The said Une of rallroad now owned by the défendant rallway company 
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formerfy belonged to the Anderson, Lebanon & St. Louis Rallroad Company, 
a corporation organized under the lâws of the state of Indlana, whlch about 
the year 1874 located and graded a contlnuous roadbed and Une of rallroad 
extendlng from Anderson westwardly Into and through Montgomery county, 
Ind., to Waveland. That In the course of the construction of said road, in 1874 
or 1875, the sald Anderson, Lebanon & St. Louis Kailroad Company entered upon 
the lands of one Thomas H. Messielî, lying in Montgomery county, Ind., with the 
fuU linowledge and acquiescence of said Messick, who was then and there in 
possession of said farm, and located, laid out, and fuUy graded its rallroad 
entirely across his said farm, and for many miles on each side thereof, contin- 
uously. Said last-named Company, in 1875, mortgaged its rallroad made and 
to be made, including its roadbed, rights, and franchises, to Kountz & Crosby. 
as trustées, to seeure an issue of bonds, of whlch a large number were issued 
and negotiated to innocent holders for value. The said mortgage to Kountu 
& Crosby was duly recorded in ail counties along the Une, including the said 
county of Montgomery. For default in payment of interest on such mortgage, 
suit for foreclosure was brought In this court by the said Kountz & Crosby, 
and final decree of foreclosure was rendered therein against said Anderson, 
Lebanon & St. Louis Rallroad Company. The property described in said mort- 
gage was sold in 1885, and the sale conflrmed, and conveyance thereof duly 
made by the master of this court to the Midland Railway Company, which en- 
tered into the possession of the property so purchased by it under the decree 
of this court, and completed the said raih'oad entirely through Montgomery 
county, Ind., about the year 1887, including that portion across the farm and 
lands of the said Thomas H. Alessick; and the said rallroad bas ever since 1887 
been continuously operated from Anderson across, over, and upon the right 
of way originally laid out and constructed, in 1874 or 1875, across the lands of 
said Messick. 

"(6) In the year 1891, the défendant railway company purchased and ac- 
quired ail and singular the lino and road so sold under the decree of foreclosure 
in this court, and has ever since operated the same over and across the said 
right of way and between the terminais aforesaid, and the said rallroad, in- 
cluding that portion thereof upon and across the said right of way across the 
farm belonging to the sald Messick at the time the road was located and con- 
structed as one contlnuous Une, and to toUs and revenues thereof, constitute 
the only security for the bonds outstanding under the mortgage executed to 
the complainant. 

"(7) The défendant Charles B. Davis is the sheriff of Montgomery county. 
Ind. He now holds in his hands as such sheriff a wrlt issued under the seal 
of the circuit court of Putnam county, Ind,, upon a judgment in ejectment 
therein rendered in favor of the défendant Wesley Grantham, and against the 
Chicago & Southeastern Railway Company. The said wrlt so held by the said 
Davis, as sheriff, commands him to dispossess the said rallroad company from 
the possession, occupancy, and enjoyment of that part of its railroad described 
as the right of way strip of the said railroad upon and across the lands in 
Montgomery county formerly belonging to Thomas H. Messick, and now claimed 
to be owned by the sald Wesley Grantham, and requlring the sald sheriff to 
deliver possession of that section of the said railroad into the possession, con- 
trol, and enjoyment of the sald Grantham. Complainant is advised, and there- 
fore so charges, that the said wrlt Issued out of the said Putnam circuit court 
upon a final judgment In ejectment therein rendered in an action prosecuted 
by the said Wesley Grantham against sald railway company, wherein and 
whereby a final judgment of ouster was rendered against said railroad com- 
pany of the possession of the said right of way strip aforesaid. The complain- 
ant charges that the said défendant Grantham aequired whatever interest or 
tltle he holds in and to the sald land long after the record in Montgomery county 
of the mortgage to complainant, and several years after there had been a com- 
pleted and operated railroad over and across the said right of way in dispute; 
and that being charged with fuU notice of the rights of the public In and to the 
said property as an unbroken Une of communication, and of the further record 
of the complainant In and to the sald premises, wholly failed, neglected, and 
refused to make this complainant a party to the said ejectment proceeding, so 
that it Is In no manner whatever bound thereby; and the said judgment in 
ejectment of the Putnam circuit court, and the wrlt o£ possession thereon Is- 
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sued, Is, OS against the recorded prior rights of the complalnant, absolutely 
iiull and vold. 

"(8) The sald défendant Davis, as such sherlff, actlng under the directloii of 
the défendant Grantham, now threatens to forthwith serre the sald writ of dis- 
possession in the hands of sald sherlff, and dellver the section of the main oper- 
ated rallroad into the possession and enjoyment of the sald Grantham, and com- 
piainant verUy believes that vmless enjoined by the order of this court the sald 
wrlt wlll be so served Immedlately, and the sald Une of rallroad severed, so 
that it wlll be rendered impossible to operate the same as a continuons Une of 
road, or to run through trains thereon, or to transport the United States mails 
between the terminl thereof. 

"(9) The complalnant charges that, both by the statute law of the state of 
Indiana and a uniform course of décisions constitutlng a rule of property as to 
constructed and operated railways, the only remedy -which sald Grantham can 
prosecute against the said railway company or the interests of this complalnant 
is to obtaln compensation for the taklng of said property, and he is not entitled 
as agahist the recorded lien of this complalnant, and Its right to hold Its secu- 
rity upon the unbroken Une of rallroad, to sever the security held by the com- 
plalnant for the beneflt of sald $625,000 bonds by means of a Judgment or writ 
In ejectment in which the complalnant bas never had its day in court; and that 
as to complalnant such litlgation and the writ now in the hands of said Gran- 
tham does not constitute due process of law, and complalnant bas a right to 
équitable relief as against the enforcement of the same. Complalnant charges 
that, if the said writ of ejectn^ent be allowed to be served, It will sever the said 
rallroad, and prevent its opération, and prevent the receipts of its tolls and in- 
come, and greatly inconvenience the public, and inflict great and irréparable 
injury upon your complalnant and the bondholders whom it represents, and to 
an amount largely In excess of the sum of $2,000, exclusive of Interest and 
costs, and contrary to equity. 

"The premises considered, complainant prays that the several défendants 
be duly summoned to appear and answer the premises, but without oath; 
and that upon the final hearing sald Davis, as such sheriff, and said Grantham, 
and ail persons clalming by, through, or under him, be perpetually enjoined from 
the enforcing of sald judgment in ejectment, to which complainant was not 
a party, or ta any way whatever, under color of that lltigation or judg- 
ment, to seize upon or take possession of the said right of way strip, or any 
part thereof, or interfère in any way with the continuons opération of trains by 
the rallroad company over, upon, or across the said right of way strip in the 
same manner as now operated; and, this being a case of emergency, the com- 
plainant prays that the court wlll temporarlly restrain the said Davis and Gran- 
tham from executing the said writ of ejectment until a motion can be heard for 
a regular temporary Injunctlon." 

A stay order was thereupon made in accordance with the prayer of the bill. 
On the 21st of February thereafter, on motion of the défendants to dismlss the 
blll and dissolve the injunctlon, the foUowlng order was entered: "It is there- 
fore ordered, adjudged, and decreed by the court that the bill be, and the same 
Is hereby, dismlssed for want of jurisdiction, and that the défendants recover 

their costs, taxed at $ , from the complainants. And, the complainants 

having advised the court of their tatention to file their pétition for appeal, the 
court doth flnd the motion to dissolve the restrainlng order ought to be, and it 
Is hereby, overruled; and it is therefore further ordered, adjudged, and decreed 
by the court, on motion of the complainants, that the restrainlng order be, and 
the same is hereby, contlnued in force during the pendency of such appeal, 
and until the décision thereof by the circuit court of appeals and the flllng of its 
mandate in this court." Appellant thereupon perfected its appeal, and in 
July foUowlng brought the record to this court. 

Frank P. Reed, for appellant. 
Tilgliman E. Ballard, for appellees. 

Before WOODS, JENKINS, and SHOWALTER, Circuit Judges. 

SHOWALTER, Circuit Judge (after stating the facts as above). 
The order of dismissal was made pursuant to the rule expressed in 
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Bection 720 of the Eevised Statutes of the United States, and, as 
stated in the brief for appellant, the case of DUlon v. Railway Co., 
43 Fed. 109-114, was deemed in the circuit court to be specially in 
pomt Section 720 reads: 

"The wrJt of injunetion shall not be granted by any court of the United States 
to stay proceedtngs in any court of a state except In cases where such Injune- 
tion nmy be aùthorized by any law relatlng to proceedings in banlcruptcy." 

In practice this section bas been treated, apparently, as being a 
etatutory sanction for that rule whereby a state court, without any 
statutory obligation, déclines to interfère by injuuction with proceed- 
ings in a fédéral court. The décisions on the subject are collected, 
and to some degree discussed, in a footnote to the case of Association 
V. Hurst, 7 C. C. A. 598, 59 Fed. 1. ïïemsley v. Myers, 45 Fed. 
289, may be specially referred to. 

So far as concerns the force of section 720, the question hère, there- 
fore, would seem to be one of priority in time between the circuit 
court of the United States and the circuit court of Montgomery county, 
in the state of Indiana. It is contended that the bill flled by appel- 
lant is really dépendent on, or supplemental to, the foreclosure pro^ 
ceeding of 1885; in other words, that the priority in time is with the 
circuit court of the United States. In Buck v. Colbath, 3 Wall. 334, 
Buck was the United States marshal for the district of Minnesota. 
An attachment suit was commenced in the circuit court of the United 
States for that district. In executing the writ of attachment Buck 
seized' certain chattels as being the property of the défendants in 
the attachment suit. The case went to a final judgment in favor of 
the attaching creditor. This judgment involved the order that the 
property so seized by the marshal, or the interest of the défendants 
fherein, be sold, and the proceeds paid to the plaintiff in satisfaction 
of his debt. Pursuant to this judgment, the sale was so made and 
the proceeds so applied. Meanwhile, Colbath, a stranger to the attach- 
ment proceeding, sued Buck in an action of trespass in one of the 
state courts of Minnesota. He proved that the goods so seized be- 
longed to himself, and that the possessory right was in him, and not 
in the défendants in the attachment suit. Judgment went in his 
favor. The record was thereupon taken to the suprême court of Min- 
nesota, and that court afQrmed the judgment. The cause then went 
by writ of error to the suprême court of the United States, and there 
the judgment of the suprême court of Minnesota was afiirmed. It 
will be seen that Colbath, instead of suing in trespass, might hâve 
made his application to the circuit court of the United States pend- 
ing the attachment proceedings. In that event, the question touch- 
ing his ownership would hâve been before that court; but as the case 
went, notwithstanding the order of sale, the judgment of the national 
court did not involve any adjudication or finding upon the matter of 
ownership in Colbath. 

In the case at bar the foreclosure decree did not involve any ques- 
tion as between Messick and the mortgagees, Kountz & Crosby, or 
between Messick and the Anderson, Lebanon & St. Louis Railroad 
Company. The railroad company, it is said, had entered on Messick's 
land, and marked off the way or route for the proposed road, and had 
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graded the same. In this condition of the mortgaged property the 
foreclosure decree was rendered and saJe thereunder made. The pur- 
chaser, the Midland Eailway Company, took whatever right, as against 
Messick, was then vested in the mortgagor. But the decree did not 
necessarily involve the flnding by the court that any right had so 
vested as against Messick. There was in this decree no basis for 
any writ of assistance against Messick in case he had seen flt to inter- 
fère with the purchaser under the foreclosure decree with respect to 
that portion of his land which had been marked ofE and graded as al- 
ready mentioned. It is even questionable whether, by any necessary 
implication, it hère appears that, at the time when the purchaser un- 
der the foreclosure succeeded to the railroad property, Siessick could 
not hâve enjoined any further work on his land until he had received 
such compensation as he would hâve been entitled to under the law 
of eminent domain. 

If in Buck v. Colbath the marshal had, after the final judgment 
and sale in the attachment suit, filed his bill in the circuit court of the 
United States to enjoin the proceeding in the state court, he would 
hâve failed. The theory of such a bill by him would hâve been that 
the circuit court of the United States, in ordering the property which 
had been seized under the attachment writ to be sold, did, in effect, 
adjudge that the same belonged to the défendants in that suit, and 
that it was necessary for the court to entertain the bill in order to 
effectuate and enforce its own judgment; or that the trespass suit 
could not be entertained in the state court, since the défendant therein, 
in committing the alleged trespass, had acted under color of process 
from the national court. But this view of that case is discredited in 
the suprême court opinion. So, hère, Messick was not a party, or in 
privity with any party, to the decree of foreclosure. There is noth- 
ing in that decree which necessarily concludes him. We are unable to 
see that the foreclosure proceeding of 1885 is available to appellant 
as vesting the circuit court of the United States with a jurisdiction 
prior in time to that of the state court, or as being, in effect, an adju- 
dication on the question of right in the owner of the Messick land to 
eject the railroad company therefrom. 

It is urged that since the railroad is now in opération across the 
land in controversy, and since it is a public highway for interstate 
commerce, and is also a national mail route, the case should be liti- 
gated in the circuit court of the United States. If the United States, 
or the attorney gênerai, were party complainant, this point might well 
be considered. But the appellant hère is a mère mortgagee. It is a 
créditer with a mortgage, striving in its own right as creditor to 
prevent waste of, or injury to, the mortgaged property. It is not 
the custodian of public rights. It does not, nor is it authorized to, sue 
on behalf of the public. This is not an information and bill by the 
attorney gênerai and this appellant. 

The point that appellant was not a party to, and is hence not bound 
by, the judgment in the state court, is doubtless well taken. But the 
proposed ejectment of the railway company from the land in ques- 
tion is a matter within the jurisdiction of the state court. That court 
bas control over its own process. The circuit court of the United 
8SF.-35 
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States cannot give the relief hère prayed witliout înterfering wîth 
the proceedings of the circuit court of Montgomery county, Ind. The 
national court ought not to so interfère, even if there were no such 
express statutory provision as section 720. The order of dismissal is 
af&rmed. 



THOMPSON V. ST. PAUL, M. & M. RY. 00. et aL 

(Circuit Court, D, Minnesota. Aprll 20, 1896.) 

1. PUBIilC LaNDS— PrE-EmPTION— WlTHDRAWAl.. 

No rights can be acqulred, under the pre-emptlon law. In lands wlthdrawn 
by order of the commlssloner of the gênerai land office. 

2. Railkoad Grants— Indemnitt Withdbawal. 

Authorlty Is vested In the commlssloner of the gênerai land office to wlth- 
draw from sale or entry lands wlthin the indemnity Umlts of the grant to 
the Northern Pacific Railroad Company. 
(Syllabus by the Court) 

This was a bill in equity by Andrew Thompson against the St. Paul, 
Minneapolis & Manitoba Eailway Company and Edwin H. McHenry 
and Frank G-. Bigelow, as receivers of the Northern Paciûc Railroad 
Company, to obtain an adjudication that the défendants had acquired 
the légal title to certain lands which of right belonged to the corn- 
plainant, and to hold the défendants trustées of the title for the bene- 
flt of the complainant, The défendant St. Paul, Minneapolis & Mani- 
toba Eailway Company filed a disclaimer. The défendants Edwin H. 
McHenry and Frank G. Bigelow, as receivers of the Northern Paciflc 
Railroad Company, claimed title under an act of congress approved 
July 2, 1864, granting lands to the Northern Pacific Railroad Com- 
pany. 13 Stat. 365, 

Thls act eonferred a grant, for the construction of a railroad from Lake 
Superlor to Puget Sound, of every alternate section of public land, des- 
Ignated by odd numbers, on each side of the Une as deflnltely fixed, to the 
amount of 20 sections per mile In the territories and 10 sections per mile 
in the states through which the road should pass, wlth a rlght of indemnity 
sélection, to be exerclsed not more than 10 miles beyond the limits of the 
granted lands, for the purpose of satisfylng losses from the granted limits. 
By a joint resolution of congress approved May 31, 1870 (16 Stat. 378), a sec- 
ond indemnity belt was created, extendlng 10 miles beyond the Umlts pre- 
seribed, from which the company was authorized to sélect odd-numbered sec- 
tions of land sufflcient to satisfy those losses occurrlng subséquent to the 
passage of the act of July 2, 1864, which could not be satisfled from the flrst 
Indemnity belt. November 21, 1871, the company flled Its map of defiuite 
location opposite the land lu controversy, which was sltuated more than 30 
and less than 40 miles distant from sald Une, and wlthin the second Indem- 
nity limits. December 26, 1871, the commlssloner of the gênerai land office 
directed the reglster and recelver of the district land office for the district 
wlthin which the land was sltuated "to wlthhold from sale or location, pré- 
emption or homestead entry, ail the odd-numbered sections" within the indem- 
nity Umlts. August 25, 1873, the complainant flled a declaratory statement 
of Intention to enter the land In question under the pre-emptlon law, and on 
May 30, 1876, offered final proof before the district land officers, pald the fées 
requlred by law, and received the usual final reeelver's receipt. Prlor to the 
complalnant's final proof, and on April 30, 1874, the land was certified to the 
State of Minnesota under acts of congress of March 3, 1857 (11 Stat. 195), 
March 3, 1865 (13 Stat. 526), amended by the act of March 3, 1871 (16 Stat. 
588), granting lands to ald in the construction of a railroad from St. Gloud to 
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St. Vincent, and eonveyed by the state to the St. Paul & Pacific Raîlroad 
Company, the beneflciary under tlils grant. In a suit between the Northern 
Paeitic Railroad Company and the St. Paul & Pacifie Railroad Company it 
was decreed that, as between thèse companies, the right of the Northern Pacifie 
Company was superior, and that the légal title was held in trust for the bene- 
fit of the Northern Pacific Company. The complainant, Thompson, contended 
that the land was subject to pre-emptlon on August 25, 1873, and that the 
withdrawal of December 26, 1871, was forbidden by section 6 of the Northern 
Pacifie granting act of July 2, 18d4. Section 6 is as foUows: "And be It fur- 
ther enacted, that the président of the United States shall cause the lands 
to be surveyed for forty miles in width on both sides of the entlre Une of said 
road, after the gênerai route shall be fixed, and as fast as may be required 
by the construction of said railroad; and the odd sections of land hereby 
granted shall not be liable to sale, or entry, or pre-emption before or after 
they are surveyed, except by said Company, as provided in thls act; but the 
provisions of the act of September, eigbteen hundred and forty-one, grant- 
ing pre-emption rights, and the acts amendatory thereof, and of the act en- 
titled 'An act to secure homesteads to actual settlers on the public domain,' 
approved May twenty, eighteen hundred and sixty-two, shall be, and the 
same are hereby, extended to ail other lands on the line of said road, when 
surveyed, excepting those hereby granted to said company. And the reserved 
alternate sections shaU not be sold by the government at a priée less than 
two dollars and fifty cents per acre, when ofCered for sale." 

H. Jenkins and George L. Treat, for complainant. 
F. M. Dudley, for défendants. 

THOMAS, District Judge. After such an examination of tlie ques 
tion involved, and a careful review of ail the authorities cited, and 
many others, as I hâve been able to give, I hâve reached the following 
conclusion : That the land in question was reserved and withdrawn 
from the opération of the pre-emption and homestead laws by the sec 
retary of the interior, and that he had légal authority to make suclJ 
withdrawal, and that no right of complainant ever attached to said 
land by vù-tue of his pretended pre-emption claim. I hâve considered 
ail the other questions involved, and am compelled to hold that the 
bill must be dismised. Let a decree be entered dismissing the com- 
plainant's bUl, at his costs. The decree muât be entered as of the 
date the case was submitted in open court. Let a stay be granted 
for 60 days from the date of the decree as to ail matters of proceeding 
except the entry of said decree, to enable the complainant to take 
such action as he may be advised. The complainant duly excepted 
to this order. 



UNITED STATES V. BOYD et aL 

(Circuit Court of AppealB, Fourth Circuit November 5, 1897.) 

No. 229. 

1. Indians — CrrizENSHip— Eastbrn Chbrokees. 

The EJastem Band of Cherokee Indians dld not, by virtue of the treaty 
of New Echota, become citizens of North Carolina and of the United States, 
but are wards of the nation. 
S> Samb. 

The act of February 8, 1887 (24 Stat 388, § 6), declaring certain Indlans 
to be cItizenSk has no application to a tril)e of Indians. 
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8. Samb. 

The political departments of the government hâve reeognlzed the Eastem 
Band of Cherokee Indians as constituting a trihe; at least, as that word is 
used in the United States constitution. 

4. CouBTS— FoLLOwiNa Executive Action. 

It is a rule of the courts to foUow the action of the executive and the de- 
partments in matters whlch It Is the duty of the latter to détermine. 

5. SaME — CONSTITUTIONAL IiAMT. 

Nelther the constitution of a state nor an act of its législature can prevent 
the application of an act of congress to the Indian tribes reslding in the 
States, but subject to the control of the gênerai government. 

6. Same— Sai-e of Timbbr by Indians— Approv al by Intbeior Department. 

In the absence of fraud on the part of those representing the department 
of the Interior, its refusai to sanction negotiations by the Eastem Band of 
Cherokee Indians for the sale of their standing tlmber Is conclusive of the 
matter. 

7. Samb — Protection op Indians. 

It is both the right and the duty of the United States to iustitute such 
procecdings as vplU fuUy protect the interest and property rlghts of its In- 
dian wards. 

Appeal from the Circuit Court of the United States for the Western 
District of North Carolina. 

R B. Glenn, U. S. Atty. 

Louis M. Bourne, George H. Smathers, and W. T. Crawford, for ap- 

pellees. 

Before GOFF, Circuit Judge, and HUGHES and BEAWLEY, Dis- 
trict Judges. 

GOPP, Circuit Judge. This is a suit in equity, flled in the circuit 
court of the United States for the Western district of North Carolina, 
against D. L. Boyd, Harry Dickson, W. T. Mason, and the Eastern 
Band of Cherolcee Indians; the complainants being the United States 
of America, Sampson Owl, Lewis H. Smith, Comeback Wolf, and ail 
other of the Cherokee Indians who may choose to corne in and make 
themselves party plaintiffs. It is set forth in the bill that one Wil- 
liam H. Thomas and wife, for value received, and as directed by a de- 
cree of the United States circuit court for the Western district of 
North Carolina, conveyed by deed, in fee simple, to the Eastem Band 
of Cherokee Indians, a large tract of land, containing many thousand 
acres, situated in the state of IsTorth Carolina, and known as the 
"Qualla Boundary"; that subséquent to the exécution of said deed the 
Eastern Band of Cherokee Indians entered into the possession of said 
lands, which were necessary to their support and maintenance; that 
in said deed was insert ed the foUowing clause, to wit: "to hâve and to 
hold the above-described premises, with the appurtenances thereunto 
belonging, unto the said Eastern Band of North Carolina Cherokee 
Indians, their heirs and successors, f orever, but without power of alién- 
ation, except by and with the assent of their council, and the approval 
of the président of the United States"; that, after said band of In- 
dians had so entered into the possession of the land described, some 
of them, with the approval and assent of their council, entered into a 
contract with the défendant D. L. Boyd, by which ail the timber in 
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and upon a part of said land, containing about 33,000 acres, known as 
the "Cathcart Tract," vvas sold to him for the sum of |15,000, payable 
in three installments of |5,000 each ; that immediately after the exécu- 
tion of such contract of sale said Boyd made a subcontract with the 
défendants Dickson and Mason, and that they took possession of the 
land with a large force of men, who commeneed to eut and destroy 
said timber, and to make arrangements to ship the same to market; 
that many of the Indians of the Cherokee Band, among whom are 
those joined as complainants with the United States, are opposed to 
said contract, and think it is not for the best interest of the band; that 
such contract of sale was never presented to the président of the Unit- 
ed States for his assent, and has never been approved by him, but 
that the department of the interior, acting for the United States in its 
dealings with the Eastern Band of Cherokee Indians, has refused to 
ratify and approve such contract ; that such contract to eut the timber 
from said land was forbidden hj the terms of the deed from said 
Thomas and wife, unless the same was assented to and approved by the 
président of the United States, and that, as he has refused to ratify 
the same, it is absolutely void; and that, therefore, the action of the 
défendants in cutting, destroying, hauling, and removing said timber 
is unwarranted and without légal authority. It is further alleged in 
the bill that by certain acts of the congress of the United States, and 
also by certain treaties heretofore made, as well as by the laws of the 
State of North Carolina, the Eastern Band of Cherokee Indians hâve 
been recognized as a tribe of Indians, under the control and govern- 
ment of the United States, to the same extent as the Indians on the 
réservations are governed; that by reason of such relation between 
said Indians and the United States the proper officers of the same hâve 
the right to control the action' of said band, and to superintend ail 
matters appertaining to their welfare, and to that end to reject the 
contract so made with Boyd as being contrary to the true interests 
of said Indians; that the complainants, under the law, and acting in 
the interest of said band of Indians, hâve the right to and do object 
to the waste being committed on said lands by the removal of said 
timber, and therefore they ask that the said défendants be restrained 
from doing so. The complainants ask in their bill that the court 
will pass upon and construe ail matters in relation to said Eastern 
Band of Cherokee Indians, including the right of their council to 
lease said lands and to sell the timber thereon, and also to say as to the 
right of the United States to control, manage, and superintend the 
affairs of said Indians, and what right, if any, the défendants hâve 
to eut and remove the timbep from the said land. The complainants» 
claimed that the contract with Boyd was void, and that, unless the 
défendants were prohibited from cutting and selling the timber men- 
tioned, a lasting and irréparable injury would be done the Eastern 
Band of Cherokee Indians, who are the wards of the United States. 
An injunction was prayed for, as also an accounting. On the filing of 
the bill, which was duly sworn to, the coure below, on the 20th day of 
February, 1895, entered an order requiring the défendants to appear 
on the second Monday in April, 1895, and show cause why they should 
not be restrained and perpetually en joined from cutting and hauling 
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the timber from said land; and in the meantime their agents and 
servants were restrained from so cutting and hauling. 

The Eastern Band of Cherokee Indians, acting by and through Stil- 
well Saunookee, principal cMef; Will Talalah, vice cMef; Andy 
Standingdeer, Wesley Standingdeer, Jesse Reed, Dawson George, 
Screamer, Sevier Armachame, Cocumma, Morgan Calhoun, Abraham 
Hill, and Climbing Bear, members of their council, — âled its answer 
to the bill on the 16th day of April, 1895. In said answer the alléga- 
tion in the bill that William H. Thomas and wife conveyed the land 
known as the "Qualla Boundary" to the Eastern Band of Cherokee 
Indians is denied, and it is claimed that the same was conveyed by 
William Johnston and wife, in fee simple; but it is insisted that said 
deed was not executed in pursuance bf the award therein referred to, 
which directed that the deed should be made by said William Johns- 
ton "to the Eastern Band of Cherokee Indians, or to some trustée for 
them," and hence it is claimed that the words found therein as follows, 
"but without the power of aliénation, except by and with the assent 
of their council, and the approval of président of the United States," 
were unauthorized by the award referred to, and inconsistent with 
the tenure of a fee-simple estate, in that it created a perpetuity, which 
Is forbidden by the constitution and laws of the state of North Caro- 
lina ; and it is also set out in the answer that by a decree entered on 
the 15th day of October, 1894, in the two suits pending in the circuit 
court of the United States for the Western district of North Carolina, 
entitled, respectively, "Eastern Band of Cherokee Indians vs. Wil- 
liam H. Thomas, William Johnston, et al.," and "The United States vs. 
William H. Thomas, William Johnston, et al.," it was adjudged that 
said words so inserted in the deed were unauthorized and void, and 
it was ordered that a new deed should be executed, omitting therefrom 
the words so found in the proviso mentioned. It is also claimed in 
the answer that the Eastern Band of Cherokees did not in fact enter 
into the possession of said land under and subséquent to the date of 
the Johnston deed, but that they and their ancestors had been living 
continuously on said Qualla boundary of land under a contract of pur- 
chase of the same made with William H. Thomas soon af ter the treaty 
of New Echota, between the United States and the Cherokee Nation, 
dated the 29th of December, 1835 (7 Stat. 478), and that title to said 
land is claimed by said Indians under that contract, the award made 
coneerning the same, and the decree aforesaid entered in the said two 
chancery causes mentioned. It is admitted in the answer that the 
council of the Eastern Band of Cherokee Indians sold the timber on 
the Cathcart tract of the Qualla boundary of land to the défendant 
D. L. Boyd at the price of $15,000, and that he resold the same to hls 
co-defendants, Mason and Dickson, and also that said timber waa 
being eut and prepared for the market until the restraining order was 
issued in this case. It is also admitted in this answer that the con- 
tract with Boyd was not approved by the président of the United 
States, and also that the secretary of the interior refused to ratify 
the same; but it is claimed that it was not necessary to the validity 
of said contract that it should hâve either the approval of the prési- 
dent or the ratification of the secretary of the interior, and therefore 
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it was insîsted that the cutting of said timber was not an act of tres- 
pass on the part of the défendants, but that it was lawfully done, as 
the sale so made by the council of the Eastern Band of Cherokee 
Indians to said Boyd was in ail respects valid. 

The further claim is made in said answer that the true status of 
the Indians mentioned was that they were citizens of the state of 
North Carolina, and that they hâve been such since soon after the said 
treaty of New Echota, and that as such citizens they were incorpo- 
rated a body politic by the gênerai assembly of North Carolina in the 
year 1889, and that by the decree mentioned as entered on the 15th 
day of October, 1894, the title to the Qualla boundary was vested in 
said Indians as a corporation; that the gênerai assembly of North 
Carolina, at the session held on the 8th day of March, 1895, passed 
an act amending said act of incorporation of 1889, and conârming the 
said contract of sale made to Boyd; that the Eastern Band of Cherokee 
Indians, against whom this suit is brdrught, are those Indians, and 
their descendants, who, after the treaty of New Echota, remained in 
North Carolina, and became citizens of that state, by virtue of tbe 
eighth and twelfth articles of that treaty, and that they hâve since 
said treaty paid taxes on their real and personal property, and that 
they hâve voted at state and national élections, and that they hâve 
been subject to ail the liabilities, and entitled to ail the privilèges 
and immunities, of other citizens of the state of North Carolina; that 
the council of said band of Indians, at différent times from the year 
1890 to the year 1893, made application to the interior department for 
permission to sell the timber on said land, but that authority so to 
do was refused; that the council so applied to the interior department 
for authority to sell such timber because the United States hâve for 
the past 12 or 15 years appropriated money to carry on the Cherokee 
training school, and the council did not wish to incur the displeasure 
of the commissioner of Indian affairs and the secretary of the interior, 
and hence it sought their co-operation in making said sale, and not 
because the council believed that the approval of the président or the 
consent of the secretary was necessary to a valid sale of said timber. 
The answer further states that, of the |lo,000 to be paid by Boyd for 
the timber, the sum of |6,000 has been paid by him to said council, 
and that the remaining |9,000, with interest at 6 per cent, per annum, 
is still due and unpaid, but is secured by a lien on the trees sold, as 
is shown by said contract. Other matters not involved in this suit, 
and not essential to the décision of the questions to be disposed of, are 
mentioned in the answer, but we do not deem it necessary to refer to 
them now. The joint and several answer of the défendants Dickson 
and Mason was also flled, and likewise the answer of the Dickson- 
Mason Lumber Company, to which company défendants Dickson and 
Mason had sold and transferred their interest in the Boyd contract, 
and which said Dickson-Mason Lumber Company had also been made 
a défendant to the bill by order of court. Thèse answers, except as 
to certain matters peculiar to the said separate respondents, make the 
same défense to the allégations of the bill as was made in the answer 
of the Eastern Band of Cherokee Indians, and the same will not be 
again set forth. No answer was filed by the défendant Boyd. 
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The court below, on February 11, 1896, appointed George H. Smath- 
ers receiver, with instructions to collect the unpaid purchase-money 
notes given for said timber, and to take such steps as might be neces- 
sary to protect the interest of the rightful owner in the timber that 
had been eut, but which had not been removed, and was liable to 
détérioration in value. The court also referred the cause to the 
standing master, with instructions that he inquire into ail the facts 
connected with the contract in issue, and the circumstances under 
which it was made, the adequacy of the considération therefor, and 
the existence of any fraud or unfair dealing therein. The master duly 
returned his report, together with the évidence taken before him, 
f rom which it appears that Boyd contracted for the timber on the 28th 
of September, 1893, agreeing to pay fl5,000 for the same, and that 
he sold it to Mason and Dickson inDecember, 1893, for $25,000; that 
H. G. Ewart, by a contract with said Indians made in October, 1891, 
was to receive 20 per cent, of the amount realized from the sale of the 
timber, for services rendered by him in the negotiations preceding said 
sale; that, in the opinion of the witnesses examined, the sum of 
115,000 was an adéquate and fair price for the timber sold to Boyd. 
The master so reported, and also stated that there was no fraud or 
unfair dealing in the making of said contract. The court on the 
llth day of February, 1896, entered an order granting said Ewart the 
right to intervene in this suit, wMch he did by pétition, and the court 
by decree of that date dissolved the injunction and restraining order 
granted when the bill was filed, and authorized the parties to the con- 
tract relating to the timber to carry the same out pursuant to the 
terms thereof. The court below, also, on April 5, 1897, passed a de- 
cree directing the allowance of the claim of the petitioner H. G. 
Ewart, and that provision should be made for paying the same out of 
the f unds to be realized from the sale of said timber. 

From thèse decrees the United States appealed, claiming that the 
court below erred as follows: First. Because, while it held that the 
Eastern Band of Cherokees were wards of the nation, and subject to 
the control of the department of the interior, still it held that the con- 
tract of said Indians relating to the sale of the timber on their land 
was good and binding, unless fraud or undue influence in connection 
with the exécution of the same was shown. The United States con- 
fond that, as said Indians are the wards of the nation, ail contraets 
made by them are void, unless they are approved by the proper of- 
ficiais of the government. Second. It is claimed that the court erred 
in holding that the contract of said Indians with Ewart was binding 
and of force, as the same was without the approval of the department 
of the interior. Third. That, even if the contract with Ewart was a 
valid one, still the court erred in holding that he had complied with 
the same, and in directing that he be paid from the proceeds of said 
timber. 

We fully agrée with the insistence of the complainants below that 
the Eastern Band of Cherokee Indians are the wards of the nation, and 
that they hâve been treated as such since the year 1848 by the exec- 
utive and législative departments of the government; and in this 
connection we may remark that said Indians themselves hâve recog' 
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nized such relatîonship from said date down to the time during wMch 
the negotiations for the sale of the timber now in controversy were 
being carried on. Therefore we hold that the court below had juris- 
diction of this suit, and that it was not only proper, but that it was 
the duty of the United States, to take such steps and to institute such 
proceedings as would fully protect the interests of said band of In- 
dians. We are unable to agrée with the claim of the appellees that 
by virtue of the treaty of New Echota this Eastern Band of Gherokees 
becaine citizens of the state of North Carolina, and of the United 
States. By the twelfth article of that treaty it was provided, in sub- 
stance, that those individuals and familles of the Cherokee Nation 
that were adverse to a removal to the Cherokee country west of the 
Mississippi, and were desirous of becoming citizens of the states 
where they resided, and such as were qualified to take care of them- 
selves and of their property, and to become useful citizens, were to 
be permitted to remain within said states (North Carolina, Tennessee, 
and Alabama), and were to be entitled to receive their due portion 
of ail thè Personal beneûts accruing under said treaty for their claims, 
improvements, and per capita, and to a prescriptive right to certain 
lands. This certainly did not confer cltizenship on any portion of the 
Cherokee Indians, and we are unable to find any statute or any treaty 
that makes them citizens of the United States, or that authorizes 
them to become citizens by naturalization. The action or assent of 
the United States is absolutely essential in order to enable the Indian 
tribes or bands, or indivîdual members of the same, to renounce the 
dépendent condition caused by the state of pupilage in which the In- 
dians hâve been since the adoption of the fédéral constitution. If the 
treaty of New Echota can be held to authorize the members of the 
Eastern Band of Cherokees to apply to the courts for naturalization, 
on showing satisfactory proof of fltness for civilized life on their part, 
still it could not avail as far as this case is concerned; for there is 
no prêteuse that any of them hâve ever made such application, or ever 
been declared citizens of the United States by any court of the same, 
or of the state of North Carolina. On this subject, Judge Deady, in 
the case of U. S. v. Osborn, 6 Sawy. 406, 409, 2 Fed. 58, 61, has well 
said : 

"But an Indian cannot make himself a citizen of the United States withoutj 
the consent and co-operatlon of tiie government. The fact that he has aban- 
doned his nomadlc life or tribal relations, and adopted the habits and mannera 
of civilized people, may be a good reason why he should be made a citizen of the 
United States, but does not of itself make him one. To be a citizen of the United 
States is a political privilège which no one, not born to, can assume wlthout Its 
consent in some form." 

The effort to show that the Eastern Band of Cherokee Indians, in 
disposing of the tiinber in controversy, and in making the contract 
with Boyd, acted as a corporation created by the laws of the state of 
North Carolina, is without force; for it is well settled that neither 
the constitution of a state, nor an act of its législature, can prevent 
the application of an act of congress to the Indian tribes residing in 
the states, but subject to the control of the gênerai government. To 
hold otherwise would be to make the constitution of a state, and the 
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laws of the same, the suprême law of the land, iustead bf the consti- 
tution of the United States, and the laws and treaties made in pur- 
suance thereof. City of Minneapolis v. Eeum, 6 C. G. A. 31, 56 Fed. 
576; U. S. V. Holliday, 3 Wall. 419; Worcester v. State of Georgia, 6 
Pet. 515; Eollins v. Cherokee Indians, 87 N. 0. 329. The congress 
of the United States has repeatedly, since the treaty of New Echota, 
recognized the Eastern Band of Cherokee Indians as a distinct portion 
of the Cherokee race, and has dealt with them, not as individu al s, but 
as a band distinctive in character, dépendent on the United States, 
and entitled to the aid and protection of the gênerai government. 9 
Stat. c. 118; 10 Stat 291,700; 15 Stat. 228; 16 Stat. 362; 18 Stat. 
213, 412; 19 Stat. 139, 176; 22 Stat. 328; 27 Stat. 122. The act of 
July 29, 1848 (cited above in 9 Stat.), treated said Indians as under the 
care of the United States, and provided that the sum of money due 
them under the treaty of New Echota should be held in the United 
States treasury indeflnitely, and that interest thereon should be paid 
them. The act of July 27, 1868 (cited above in 15 Stat.), contained 
this provision: 

"That hereafter the secretary of the interlor shall cause the commissioner of 
Indian affairs to take the same supervisory charge of the Eastern or North Caro- 
lina Cherokees as of other tribes of Indians." 

The act of July 15, 1870, § 11 (cited above in 16 Stat.), reads as fol- 

lows : 

"That the Eastern Band of the Cherokee Indians, by that name and style be, 
and they are hereby, authorlzed and empowered to institute and earry on a 
suit or suits in law or equity In the district or circuit courts of the United 
States against the présent or former Indian agent or agents of said band. 
* * * It shall. be the duty of the district attorney and the attorney-general 
of fbe United States to institute and prosecute ail suits or causes which naay 
arlse under this section." 

The act of June 23, 1874 (cited above in 18 Stat.), provides for survey- 
ing the lands of the Cherokee Indians of North Carolina, under the 
direction of the secretary of the interior. In the act of March 3, 1875 
(cited above in 18 Stat.), the congress made provision for the payment 
of the costs, attorney's fées, and other expenses incurred in the prose- 
cution of the suits of the Eastern Band of Cherokee Indians against 
William H. Thomas et al., which had been instituted as authorized bv 
the act of July 15, 1870. The act of August 14, 1876 (cited above in 
19 Stat.), directed the commissioner of Indian affairs to receive certain 
lands at their cash value, which was "to be determined by an appraisal 
to be approved by the secretary of the interior, and conveyed to the 
Eastern Band of Cherokee Indians in fee simple." The land hère 
referred to is the land f rom which the timber was sold to Boyd by the 
contract in issue in this cause. The act of August 15, 1876 (cited in 
19 Stat.), provides for the salary of a spécial agent for the Eastern 
Band of Cherokees, and then abolishes the office; but the act of 
August 7, 1882 (cited in 22 Stat.), authorizes the secretary of the inte- 
rior to appoint an Indian agent for said band of Indians. The act of 
July 13, 1892 (cited above in 27 Stat.), again abolished the office of 
Indian agent for the Eastern Band of Cherokee Indians, and required 
the superintendent of the Indian school at Cherokee, N. C, an offlcer 
of the United States government, to act as such agent for said Indians. 
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This shows that the original condition of the Indians in this country 
— that of pupilage nnder the government — has not been released, so 
far as this Eastern Band of Cheroliees is concerned. It thus appears 
that the political departments of the government hâve recognized 
thèse Indians as constituting a tribe, — at least, within the meaning 
of that Word as it is used in the constitution of the United States ; and 
it is a rule of the courts, in matters of this kind, to follow the action of 
the executive and the departments whose duty it is to détermine such 
affairs. U. S. v. Holliday, 3 Wall. 407. The suprême court of the 
United States, in U. S. v. Kagama, 118 U. S. 375, 384, 6 Sup. Ct. 1109, 
1114, referring to this subject, says: 

"The power of the gênerai government over thèse remnants of a race once 
powerful, now weak and diminished in numher, is neeessary to their protection, 
as well as to the safety of those among whom they dwell. Itmust exist in that 
government, because it never has existed anywhere else, because the theater 
of its exercise is within the geographical limits of the United States, because 
it has never been denied, and because It alone can enforce its laws on ail tbe 
tribes." 

The appellees insist that, if the Eastern Band of Cherokee Indians 
were not made citizens by the treaty of New Echota, they certainly 
were by the act of congress of Febraury 8, 1887 (24 Stat. 388). That 
portion of said statute on which this insistence is based reads as fol- 
lows: 

"Sec. 6. * • • And every Indian born within the territorial limits of the 
United States to whom allotments shall bave been made under the provisions of 
this act, or under any law or treaty, and every Indian born within the territorial 
limits of the United States who has voluntarily taken up, within said limits, 
his résidence separate and apart from any tribe of Indians therein, and has 
adopted the habits of civilized llfe, Is hereby declared to be a citizen of the 
United States, and is entitled to ail the rights, privilèges, and immunities of 
such citizens, whether such Indian has been or not, by birth or otherwise, a 
member of any tribe of Indians within the territorial limits of the United 
States, without in any manner impairing or otherwise afCecting the right of any 
such Indian to tribal or other property." 

This section has no application to a tribe of Indians, but is intended 
to cover the case of the individual Indian who has taken up his resi 
dence separate and apart from his tribe, and has adopted the habits 
of civilized lif e. There is no contention hère that any members of the 
Eastern Band of Cherokees hâve so separated themselves from their 
band, thereby becoming citizens of the United States, and that as such 
they made the contract with Boyd concerning their individual prop- 
erty. On the contrary, it is the Eastern Band of Cherokee Indians. 
as such, that endeavors to sell the timber to Boyd, and to exécute 
the contract relating to the same. Said statute is not applicable to 
the case we are now considering. 

We are unable to agrée with the court below that, because the Unit- 
ed States sought the aid of a court of equity concerning the alleged 
contract said to hâve been made by Boyd with the Eastern Band of 
Cherokee Indians, it was the duty of the court, in the absence of fraud 
or unfair dealing in the making of the contract, to hold the same 
valid if the considération paid for the timber mentioned therein 
was a fair and adéquate price for the same. It must be kept in 
mind that the complainants below insisted in their bill that the United 
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States had refused to assent to the arrangements made by tHe conncil 
of the Eastern Band of Cherokees with Boyd, and that, therefore, no 
contract had in fact been made for the sale of the timbrer mentioned in 
the bill. Finding this to be true, we think it follows that the défend- 
ants were removing said timber unlawfully, and that, therefore, they 
should hâve been restrained from so doing, and perpetually enjoined 
from further interfering with the same. It will not do to say that 
the Indian tribes subject to the control of the department of the in- 
terior may be permitted to dispose of their property, real or personal, 
without the approval of that department, or over its protest, as in this 
case, and that the courts of the United States will sanction such pro- 
ceedings, and decree them to be valid contracts, in the absence of 
fraud or unfair dealing. We must présume that the department had 
good reasons for declining to approve said sale, and we think that, in 
the absence of fraud on the part of those representing it, its refusai to 
sanction negotiations of the character hère involved is conclusive of 
the matter. To hold otherwise would produce great confusion, and 
would transfer from that department to the courts most of the con- 
troversies relating to Indian affairs now properly disposed of by it; 
thereby fostering litigation, and producing continuons strife among 
the différent Indian tribes. The conclusion we reach is altogether 
independent of the questions raised concerning the power of the East- 
ern Band of Cherokees to sell and transfer the land conveyed to it by 
William Johnston and wife, as, either with or without the restrictive 
clause in the deed from Johnston and wife before mentioned, we find 
that the United States hâve the power to supervise and control the 
affairs of those Indians, so far as said land is concerned. 

For the error indicated, the decrees complained of must be reversed, 
and this cause remanded to the court from whence it came, with in- 
structions to enter a decree of the character indicated by this opinion. 
The rights of the parties, as affected by the money paid by those claim- 
ing under the suppose d contract with Boyd, as well as by the damages, 
if any, occasioned by the unlawful removal of said timber, can be 
adjusted by that court on such just and équitable principles as may 
appear to be proper from the facts as they now appear, and as they 
may hereafter be presented. Disposing of thèse questions as above 
indicated, we flnd it unnecessary to consider the other matters pre- 
sented by the assignments of error. Reversed and remanded. 



ARMSTRONG v. OHEMICAL NAT. BANK OF CITY OF NEW YORK. 

(Circuit Court of Appeals, Slxth Circuit. December 7, 1897.) 

No. 473. 

. National Banks — Authokitt of Offioers to Bobrow Monet — Usagb 
BBTWEBN Banks. 

The rule announced in Western National Bank v. Armstrong, 14 Sup. Ct. 
572, 152 U. S. 346, that the vice président or cashier of a national banlj has no 
power to borrow money on its behalf unless speciallj' authorized bythe direct- 
ors, Is not applicable in a case where a gênerai and long-established usage is 
sbown between corresponding banks, prevaillng In both cities where the 
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lenaing and borrowing banks were respectlvely sltuated, of lending and 
borrowlng through the executive officers of the banks, no further authority 
being fumished or demanded; tbe presumption being that stich usage was 
known and acqulesced in by the directors of the borrowlng bank, in the 
absence of notice to the contrary to Its correspondents. 

i. Same — Implibd Adthoritt prom Directors. 

The vice président of a national bank was engaged in outside spéculations, 
to which the cashier and teller were privy, and in which funds of the bank 
were used. Ail were dlrector». Two of the remaining six directors were 
employés of the vice président, whom he had qualified to act by gifts of 
stock, and the remainder were selected by hlm for the purpose of giving him 
full control and management of the bank, which he exercised, borrowlng 
money and pledging the securlties of the bank therefor, and using large 
amounts of its funds and securlties in his spéculations, to the knowledge 
o( a mlnorlty of the directors, and wlthout inqulry or investigation on the 
part of any. Helâ, that snch knowledge and conduct on the part of the 
directors gave ImpUed authority to the vice président to borrow money 
on behalf of the bank. 

3. Bamb— Ratificatiok— Passing of Cubrent Accounts. 

Where, by usage between two correspondent banks, one rendered a monthly 
statement to the other, which returned a reconcilement sheet notlng any 
matter of différence, which was settled by . correspondence, such a state- 
ment, showlng a loan by the bank maklng it to the other, was notice of such 
loan to the directors of the latter; and a f allure to notice or object to it 
was a ratification, though in fact the bocks of the borrowing bank showed 
the transaction to hâve been a deposit to its crédit by its vice président, and 
the amount was credited to his Individual account and used by hlm, the dls- 
crepancy havlng been overlooked by the bookkeepers whjo checked the state- 
ment. In such case, the négligence of the employés was chargeable to the 
directors, whose agents they were. 

Appeal from the Circuit Court of the United States for the West- 
ern Division of the Southern District of Oliio. 

Bni by the Chemical National Bank of City of New York against 
David Armstrong, receiver of the Fidelity National Bank. From a 
decree allowing the claim of the complainant (76 Fed. 339), the de- 
fendant appeals. 

The bill in the circuit court was exhibited by the Chemical National Bank of 
New York City against David Armstrong, receiver of the Fidelity National 
Bank, to eompel the allowance of a claim of $300,000, with interest, for a loan 
alleged to hâve been made by the Chemical Bank to the Fidelity Bank on 
March 2, 1887. In his amended answer the receiver denied that the Fidelity 
Bank had incurred the obligation, as alleged, or had received the proceeds 
thereof, but averred that its vice président, E. L. Harper, and its cashier, Amml 
Baldwin, In pretending to bind the Fidelity Bank thereto, had acted fraudu- 
lently and wlthout authority of its directors, and in furtherance of a fraudulent 
scheme, By which the proceeds of the alleged loan were aU appropriated to the 
use of Harper, and that ail this was wlthout the knowledge of the bank or its 
directors. It was conceded that a large amount of collatéral had been deposited 
to seeure payment of the loan. At the original hearings in the circuit court, and 
in this court, the question of Harper's and Baldwln's authority to bind the 
Fidelity Bank was but little diseussed, although made both upon the pleadings 
and in the asslgnments of error. It was disposed of in a single sentence against 
the contention of the receiver in the first opinion in tliis court. The main ques- 
tion there considered was whether the Chemical Bank was obliged to reduce 
its claim by the proceeds of collatéral held to seeure the debt, and coliected 
after the declared insolvency and before the filing of proof. This court, revers- 
ing the circuit court, held that no such déduction need be made, but that the 
clabn must be allowed in fuU for the principal and interest due and unpald at 
the date of the declared Insolvency. 16 U. S. App. 465, 8 C. C. A. 155, and 
69 Fed. 372. A motion for rehearing was made by the Chemical National 
Bank on a subordinate question as to the interest to be allowed on délayed 
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dlvidends. Pending the motion, the suprême court of the United States an- 
nounced Its opinion In the case of Western Nat. Bank v. Armstrong, 152 U. S. 
346, 14 Snp. Ot. 572, in which It was held that "tàe borrowing of money by a 
national bank, though not illégal, was so much eut of the course of ordlnary 
and legitimate banking business as to require those making the loan to see to it 
that the offlcer or agent actlng for the bank had spécial authority to borrow 
money," and that where no spécial authority appeared, and no ratification of 
the unauthorized act was shown, the bank was not liable. Thereupon, while 
the case on rehearlng was still bef ore this court, Armstrong also made a motion 
for rehearing on the issue whether the Fldelity Bank was liable for the alleged 
loan. A rehearing was granted and had, and the following order was made: 
"That the decree of the circuit court is reversed, with leave to the parties to 
adduce further évidence upon the issue whether the Fidellty Bank owes any- 
thing to the Chemical Bank by virtue of the alleged loan; that, if the issue is 
decided in favor of the receiver, the bill shall be dismissed, and a decree en- 
tered in favor of the receiver for the restitution of the ?100,000 paid by the 
receiver on July 25, 1892, to the Chemical Bank on the faith of the decree of 
the court below; that, if the liability of the Fidelity Bank for the loan is es- 
tablished, a decree shall be entered directing the receiver to allow the claim 
for $305,450 (being the amount of the loan and interest to the date of the de- 
clared insolvency, June 21, 1887)," and to pay the dividends accrued and 
aecruing thereon, with interest on delayed dividends, taking crédit for the 
$100,000 ah-eady paid, on the principle ordinarily applied in partial payments. 
31 U. S. App. 75, 13 0. C. A. 47, and 65 Fed. 573. New évidence was accord- 
ingly adduced in the circuit court by both parties, and, upon the whole record, 
the circuit court held the Fidelity Bank liable for the loan, and thereupon en- 
tered a decree against the receiver in accord with the mandate of this court, 
for the allowance of the claim for $305,450. and for the payment. by way of 
dividends and Interest, after erediting the $100,000 paid July 25, 1892 (referred 
to above), of $117,749.58, with Interest from October 21, 1896. The opinion 
of Judge Sage, who presided in the circuit court, is reported in 76 Fed. 339. 

The facts disclosed by the record are as follows: 

On February 28, 1887, Harper, vice président of the Fidelity Bank, mailed 
at Cincinnati, to the cashier of the Chemical Bank, in New ïork, a letter, of 
which the following is a copy: 

"Briggs Swift, Président. E. L. Harper, Vice Président. Ammi Baldwin, 
Cashier. Benjamin E. Hopkins, Ass't Oashier. 

"United States Depository. The Fidelity National Bank. 

"Cincinnati, February 28, 1887. 
"Wm. J. Quinlan, Jr., Cashier Chemical National Bank, New York City— 
Dear Sir: Inclosed herewith we hand you for crédit our certlflcate of deposit 
No. 345, for $300,000, with blUs as collatéral, as follows: [Then was set out 
a list of twenty-seven notes, aggregating $326,000.] We désire to keep a large 
reserve with you, and we trust you will make the rate as low as you proposed 
some time since. Please place the amount to our crédit, and advise the rate. 
"Respectfully, yours, E. L. Harper, Vice Président." 

The certificate of deposit inclosed was as follows: 

"The Fidelity National Bank. 
"B. L. Harper bas depositéd in this bank three hundred thousand (8300,000), 
payable to the order of himself on return of this certificate, in current funds. 
"$300,000. Ammi Baldwin, Oashier." 

Indorsed: "E. L. Harper." 

This letter of February 28th was not eopied Into the letterpress copy books 
of the Fidelity Bank, and the stub of certificate of deposit was marked "Can- 
celed." Of the collatéral bills receivable sent, 19 pièces, aggregating $146.- 
169.29, par value, were the property of the Fidelity Bank, and the remainder, 
aggregating $180,000, were mère accommodation paper procured by Hanter. 
and not appearing on the books of the Fidelity Bank. The letter reaehed New 
York on March 2d, and upon that day Quinlan, cashier of the Chemical Bank, 
wrote and mailed the following letter: 
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"New York, March 2, 1887. 
"A. Baldwln, Esqulre, Cashier— Dear Sir: Your favor of the 28th Inst. bas 
been received. We crédit Fideility National Bank $300,000, and shall be consid- 
erate as to rate of interest whea the loan is paid. * ♦ * 

"Wm. J. Quinlan, Jr., Cashier." 

Upon the books of the Chemical Bank was entered, on March 2d, this crédit 
In (avor of the Fidelity Bank: "Fldelity Temp. Loans, $300,000." 

Upon the 2d of March, two days before Harper could hâve received the an- 
swer, he directed Watters, the gênerai bookkeeper of the bank, to crédit hls 
(Harper's) individual account with $300,000, and to charge the Chemical Bank 
vcith the same on account of "transfer of funds." Thèse tvyo entries, taken 
together, meant that Harper had deposlted $300,000 In the Chemical Bank to 
the crédit of the Fidelity Bank, and that the same had been carried to his 
Individual crédit on the books of the latter bank. 

On May 19th the following telegram was sent to the Chemical Bank: 

"Cincinnati, May 19, 1887. 
"To Chemical National Bank, Nev? York: We send other bills to take place. 
WiU want ail returned hère without presenting, as we advised parties to ar- 
range payment hère. Fidelity National Bank." 

On May 20th Harper wrote and mailed the following letter: 

"May 20, 1887. 
"William J. Quinlan, Jr., Cashier, New York— Dear Sir: Please do not pré- 
sent any of the collatéral paper for payment. We hâve advised parties we 
would order back and charge up hère. We will to-morrow send you new notes 
to take place of ones maturlng. We wiU pay the loan July 15th, and wlU pay 
interest till that date, if agreeable to you. 

"Yours, truly, E. L. Harper, V. P." 

On May 21st Harper wrote and mailed the following letter: 

"Cincinnati, May 21, 1887. 
"Chemical National Bank, New York City— Gentlemen: Inclosed herewith we 
hand you to hold as collatéral the following bills- [Then follows a list of 
twenty-one notes, aggregating $230,582.46.] WiU you kindly return to me the 
following: [Then follows a list of nineteen notes of those forwarded in his let- 
ter of February 28th.] We will pay the loan July 15, 1887, If agreeable to 
you, and will pay interest now to that date. 

"RespectfuUy yours, B. L. Harper, Vice Président." 

The substitution of collatéral was effected in accordance with Harper's re- 
quest. Nothing was paid on the loan, and nothing coUected by the Chemical 
Bank on the collatéral, until after the suspension of the Fidelity Bank. There 
is affirmative évidence that three or four of the nine dlrectors had no actual 
knowledge of this loan. And there is no évidence that any of the other dl- 
rectors had knowledge of it except Harper and Baldwin, and probably Hop- 
kins, the assistant cashier, who were ail directors. 

The Chemical Bank based its contention that the Fidelity Bank was liable 
for this loan on several grounds: First, that it was the custom in New York 
and Cincinnati for banks to borrow money one from another, and that the 
executive offlcers of the bank— the président, the vice président, and the cashier, 
or either of them— were, by custom, regarded as having authority to contract 
such loans; second, that the directors of the Fidelity Bank had entirely aban- 
doned to Harper the direction and management of the alïairs of the bank, and 
thereby conferred upon him ail necessary authority to do what they might do; 
thlrd, that the Fidelity Bank had full notice of the loan nearly three months 
before the suspension, and, by failure to repudiate It, ratifled It; fourth, that 
the Fidelity Bank received the money and used it in Its legitimate business, and 
is liable theref or as for money had and received. 

It Is convenient to state the facts of the case under thèse four heads: 

First. Upon the question of custom seven witnesses were called from New 
York City and six from Cincinnati by the oomplainant and appellee. 

William J. Quinlan, cashier of the Chemical National Bank since 1878, testified 
that, prior to the décision in the Western Bank Case, it was a very usual thing 



560 83 FBDEKAL REPORTKB. 

for a national bank to borrow money; that the offlcer who acted for the bank 
was elther the président, vice président, cashier, or assistant cashler; that 
never, In the many years durlng -which the custom prevailed, had the lendlng 
bank demanfled proof of the authority of the borrowlng offieer In the form of 
a resolution of the board of directors; that the loans se made were in amounts 
large and small, and that the loans were made either upon certlficates of 
deposlt, made payable to the lendlng bank or.lndorsed in blank, or merely upon 
request by letter; that collatéral was usually required to the affiount of the 
loan, In the shape of bills receivable. 

George G. Williams, président of the Chemical Bank since 1878, and connected 
wlth it for 40 years as discount clerk, paying teller, cashier, and président, and 
for many ye^rs connected with the New York Clearing House, testifled that 
it was usual for one bank to borrow money of another before the Western 
Bank décision; that it was done by a rediscount of its bills receivable, by its 
own note secured by collatéral, or by a certiflcate of deposit; that the borrowing 
bank was represented in the transaction by the président, vice président, or 
cashier, or other executive offieer who was authorized to sign drafts and letters 
for the bank, and that, before the décision in the Western Bank Case, the lend- 
lng bank never required any évidence from the board of directors as to the 
authority of the borrowing offlcer, because the New York décisions were express 
to the point that it was not necessary; that hls own bank did not borrow money, 
but that he had had a long expérience in lendlng money for hls bank to other 
banks. 

Dumont Clarke, président of the American Exchange National Bank for two 
years, and connected with it for 30 years as assistant cashier, cashier, and vice 
président, testifled that prier to the décision In the Western Bank Case it was 
a very eommon occurrence for one bank to borrow of another; that the cashier, 
or the président, or one of the offlcers, acted for the borrowing bank; that the 
lendlng bank never required proof of spécial authority granted to the borrow- 
ing offieer by his board of directors; that the loan was made either by a redis- 
count of bills receivable or by a note of the borrowlng bank, with collatéral, 
or by a certiflcate of deposlt, with collatéral; that he knew the custom from 
the course in his own bank and by information as to the course In other banks; 
that his bank never borrowed money. 

A. B. Hepburn, président of the Third National Bank for two years and a 
half, comptroUer of the currency for several years, national bank examiner for 
three years, and superintendent of the New York state bank department for 
four years, testifled that it was a usual thing for banks to borrow money from 
other banks prior to the décision in the Western Bank Case; that either of the 
executive offlcers— the président, vice président, cashier, or assistant cashier— 
acted for the borrowing bank in such transactions; that the lending bank never 
required any proof as to authority of the borrowing offlcer, but relied on the 
genuineness of his signature to the application and correspondence, and pro- 
tected itself by passing the money to the crédit of the borrowing bank upon 
the books of the lending bank, so that it could only be dravm out by the checks 
of the offlcers In the regular course of business; that he never knew of an 
Instance where the lending bank required a grant of spécial authority by the 
board of directors of the borrowing bank to the borrowing offlcer; that the 
form of the loan was usually either a direct rediscount of bills receivable, with 
a margin of 20 or 25 per cent, or a note, with the bills as collatéral, or a cer- 
tiflcate of deposit; that loans were sometimes made on the unsecured note of 
ihe borrowing bank. 

Edward Townsend, cashier of the Importers' & Traders' National Bank for 
15 years, testifled that it was usual for one bank to borrow money of another; 
that any officiai, whose signature was authorized witb the lending bank, acted 
for the borrowing bank; that never, prior to the décision in the Western Bank 
Case, did the lending bank require a resolution of the board of directors of the 
borrowing bank; that the loan was effected either by rediscount of bills 
receivable or by a note, with collatéral, or by certiflcate of deposlt; that no 
change had taken place in the practice of his bank since the Western Bank 
décision. 

George F. Baker, président, cashier, and teller of the First National Bank 
for 30 years, testifled that it was a usual thing for a bank to borrow money 
from its correspondent bank; that any of its executive offlcers acted for th 
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iiorrowlng bank; that no resolution of the dlrectors evidenclng the ofiacer's 
authority to borrow the money was ever requlred before the Western Bank 
décision, but that such a resolution is now generally required; that the witness' 
own bank had litigation with the reeelver orer a loan made by it to the Fidellty 
through Harper. 

Frederick D. Tappan, for 27 years président of the Gallatin National Bank, 
and connected with that bank for 45 years, testified that it was a usual thlng 
for a bank to borrow of its correspondent bank; that the président, the vice 
président, or the cashier acted for the borrowhig bank; that the lending bank 
never requlred any spe<;lal authority from the board of directors of the borrow- 
ing bank prier to the Western Bank décision; that the loans were usually evi- 
denced by notes, with security attached, and sometlmes by a certificate of 
deposit; that ever since the Western Bank décision no change had occurred 
in the custom In witness' bank, and that collatéral on such loans was not 
always required. 

The flrst of the Cincinnati wltnesses was M. M. White, who had been prési- 
dent of the Fourth National Bank of Cincinnati for 15 years, and cashier for 
6 years prier to that. He testified that it was a usual occurrence, and regarded 
as legitimate in the line of banking business, for one bank to borrow money 
of another; that never, until the décision of the Western Bank Case, had the 
authority of the executive officer of the bank— the président, vice président, or 
cashier— to convey the liability of the bank upon his signature In borrowlng 
money from another bank ever been questioned among Cincinnati banks, but 
that since the Western Bank décision many banks had required a resolution of 
the dlrectors of the borrowing bank before making a loan; that it was an ex- 
traordinary thing for a banker in Cincinnati to borrow from $300,000 to $500,000 
for his bank; that where a bank is short of money and long In bills, as fre- 
quently occurs, it was legitimate and proper, and not an unusual thing, for a 
bank to rediscount freely and build up its cash; that the witness' bank had 
once borrowed $75,000 for such a purpose; that it was reported to the directors, 
and aU such transactions should be reported by the acting offlcers to the 
directors. 

W. A. Goodman, 20 years a banker, and président of the Lafayette National 
Bank, testified that it was not a very unusual or extraordinary thing for a 
bank to borrow of its correspondent; that it was rather unusual, but was done 
frequently, though the witness' bank never did it; that witness' bank had not 
many country correspondents; that in making loans by rediscounting their 
paper no resolution of their board of directors was required; that he never had 
an application by a bank to borrow money on its own name, but that on such an 
application he would hâve required a resolution from the board of directors. 

W. S. Rowe, cashier of the First National Bank, testified that before the 
décision of the Western Bank Case It was considered withln the scope of the 
duties of a cashier to borrow money for his bank; that the country banks often 
borrowed money; that it was generally done by correspond ence; that the letter 
would be signed by either the président, vice président, or cashier; that it was 
done either by rediscounting or by a direct note, signed by an executive officer 
of the bank, and that a resolution of the directors was never required; that 
the witness' bank had loaned as much as $150,000 to a country bank on bonds 
and securities; that the bank of Goodman, the last witness, did only a local 
business, and lent little or nothing to country banks; that such loans were al- 
ways reported to the dlrectors of the lending bank; that by country banks wit- 
ness meant banks in the small citles in the agricultural districts, where, when 
crops were to be moved, more money was needed than they had; that witness 
would not regard it as good banking for an ofilcer of a bank to botrow $300,000 
without Consulting his directors; that witness' bank did not borrow money. 

H. C. Yergason, président of the Merchants' National Bank, testified that his 
bank had occasionally made loans to country banks, but had never required 
any authority from the directors, and had deemed the authority of the execu- 
tive offlcer sufflcient; that his bank had occasionally borrowed money, but the 
dlrectors had always been consulted before doing so. 

Grifflth P. Grifllth, vice président of the Citizens' National Bank, testified that 

he had been vice président and cashier of his bank 15 years; that he had been 

assistant cashier of the Flrst National Bank from 1863 to 1866, and cashier of 

the Thlrd National Bank from 1867 to 1880; that It was a usual thing for 

83 F.— 36 



562 83 FEDERAL REPORTER. 

banks to borrow money ofthelr correspondent banks when applied for elther 
by the président, the vice président, or the cashier of the borrowing banks, and 
that no proof of any spécial autliority from directors was demanded from sucli 
offlcers; that tlie loans were made almost entirely by correspondence, and the 
proceeds of the loan were credited on the books of the lending bank to the bor- 
rowing bank; that the loans were made either by rediscount or by direct loans, 
with bonds or good securities; that banks with which he had been connected 
had not been in the habit of borrowing money; that witness would not hesitate 
to rediscount bills without Consulting hls directors, if there was a run on the 
bank. 

.T. D. Hearne, président of the Third National Bank of Cincinnati, and former 
président of the Covington City Bank, testifled that it was an ordinary thing 
for one bank to borrow of another, and that prier to the décision in the 
"Western Bank Case it was not customary for the lending bank to require frouj 
the borrowing bank a resolution from the board of directors; that the executive 
offlcers of the borrowing bank acted for it in the transaction; that no proof was 
required of spécial authority in those offlcers; that it was regarded as falling 
within the scope of the duties of cashier, président, or vice président to bor- 
row money on behalf of his bank from another bank; that loans were made by 
a rediscounting and by direct loans, with bllls receivable, or other collatéral; 
that sums lent by his bank to other banks were usually not large; that witness 
had borrowed money in large sums for his banks; that he always consulted 
his directors before borrowing; that he never advised the lending bank in such 
cases of the approval of his board of directors, beeause it was never requested; 
that since the décision in the Western Bank Case the custom had clianged, 
both in his bank and in other banks with whose mode of business he was 
famiiiar, and that a resolution of the board of directors is now required by 
them before lending money to a bank. 

No witnesses upon the subject of custom were caUed by the receiver. 

Second. E. L. Harper was a director, Ammi Baldwin was cashier, and Benja- 
min Hopkins was teller of the Third National Bank. While occupying thèse posi- 
tions they had been engaged together in wheat gambling, and had been char- 
ged with misconduct in the management of that bank in connection with the 
gambling. In February, 1886, Harper and others organized the Fidelity Bank, 
and the bank opened for business March Ist. Harper took more than one- 
quarter of the stock. He was elected vice président; Baldwin, cashier; and 
Hopkins, assistant cashier. Shortly af ter organization a committee of the di- 
rectors investigated the charges concerning Harper, Baldwin, and Hopkins, made 
by Hearne, then président of the Third National Bank, but the directors decllned 
to hear the report. Alter, a director, who wished to read the report, made him- 
self still more obnoxious by asking to see the call loan account, but access to it 
was denied him. ïhe directors held four meetings in 1886, — one in February, 
to elect offlcers; the second in May, to appoint a committee to draft by-laws; 
the third in August, to approve the by-laws; and the fourth a spécial meeting, 
to vote a dividend. No other business was donc by the directors during that 
year, and Harper managed the bank without tlie slightest supervision of any 
kind. At the annual élection Alter was dropped as a director, and, of the nine 
elected, Harper, Baldwin, and Hopkins, Mathews, Harper's brother-ln-law. 
and Gahr, his confidential secretary, constituted a majority. Mathews and 
Gahr were, confessediy, Harper's puppets in the board. He gave them 10 
shares each to qualify them, and then each also held a large amount of stock In 
his name which belonged to Harper. Mathews was flrst elected in February, 
1886, and resigned to allow some one else to be elected in his place. He was 
re-elected in Jnnuary, 1887, to take the place of Alter, and remained in the 
board to the end. The explanation of hls position in the board, and of that 
of Gahr, is seen by the following question and answer: "Q. Mr. Mathews, you 
said something a little while ago off the record, which dld not go down in the 
sténographie report,— something about yonr directorship being nominal. Will 
you explain what you meant by that? A. Yes, sir. It was nnderstood between 
Mr. Harper and me,— and I think the saroe is true as to Mr. Gahr,— thiat we 
were to be directors only until others were found to take our places; and, in 
explanation, I will say that one tlme Mr. Harper told us that one of us would 
hâve to step out,— that one of us would hâve to resign as director to allow 
somebody else to supply the place,— and I know Mr. Gahr and I tossed coppers 
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to see wUbh of us would withdraw." Mathews was not only Harper's brother- 
In-law, but he was one of the executive offlcers of Harper's corporations,— the 
Rlverslde Bolling-Mill Company, Swift's Iron & Steel Works, and E. L. Harper 
& Oo. In January, 1887, Harper and Hopklns entered upon a comprehenslve 
scheme of wheat gambling, and Baldwin was aceessory thereto. In carrying 
out their plan, Harper raised money by discounting, with the f unds of tbe bank, 
the paper of H. L. Harper & Go., Swift's Iron & Steel Works, and the Rlver- 
slde Rolling-Mill Company, in ail of which companles he was the controlling 
member, and also by cashing the checks of thèse companles, and carrying the 
checks as cash on the books of the bank. This was done with the knowledge 
and connivance of Mathews,. the director. In thèse ways Harper consumed 
of the money of the bank, between January and June, $750,000. The dally 
discounts were recorded In a book, which was open to the inspection of the 
dlrectors. Kineon, one of the directors, repeatedly called the attention of Swift, 
the président, to the large discounts in favor of Harper's companles, and ob- 
jected to It. Swift reported the matter to Harper, who said that if Kineon ran 
the bank he would keep ail the money in the bank. Swift called Kineon's at- 
tention to Harper's large crédits, and Kineon wanted to know where he got 
them. No further Investigation or Inquiry was made, however, until Kineon's 
résignation, hereafter described. 

Harper's brokers in the wheat deal "were Wilshire, Eckert & Co. He ad- 
vanced, from the funds of the bank to that firm, on their notes and by cash- 
ing their checks and carrying the same in cash, a million and a half dollars, to 
be expended for his benefit in buying wheat on the Chicago market. He ad- 
vanced, from the funds of the bank, by way of discounts, to Whltely, Fassler & 
Kelly, a flrm who were interested in the wheat deal, Ç375,000. He borrowed 
in February and March, 1887, In the name of the Fidelity Bank, from the llrst 
National Bank of New York, $400,000, used $113,000 of the Fidelity Bank's 
bills receivable in so dolng, and had $400,000 transferred to his crédit on the 
books of the Fidelity Bank, without exhibiting any written évidences of his 
right to such crédit. He borrowed, in the name of the Fidelity Bank, from 
the Chemical Bank, the $300,000 hère in controversy, in March, 1887, and for- 
warded as securlty $146,000 of the bills receivable of the Fidelity Bank. In 
June, 1887, in order to tide over the stress in which the bank then was, he 
borrowed from the Chemical Bank about $1,000,000, and transferred to that 
bank bills receivable of a greater value. He dld this without any action by the 
board of directors. During this period of less than six months, over which 
thèse transactions extended, the board of directors held five meetings,— one 
meeting in January, to elect ofiicers; another in February, to approve of Har- 
per's purchase of $340,000 In government bonds to qnallfy the bank as a 
United States government deposltory. Thèse bonds were bought from the 
First National Bank of New York, and as part of the contract of purchase that 
bank agreed to lend the $400,000 already spoken of, but it does not appear that 
this was known to the directors. The third meeting was held In March, to 
déclare a dividend; the fourth in March, to vote an increase of stock; and the 
last in May, when Kineon, a director, demanded that the bllls receivable be 
examined. Harper objected, and told Kineon he ought to resign. Kineon said 
he would if Harper would buy his stock, which Harper then dld. A commit- 
tee of directors was then appolnted to examine the bllls receivable, but no rec- 
ord Is made of its reporting. No other business was done by the directors than 
has been stated. 

The by-laws of the bank provlded for monthly meetings, but during the year 
1886 five meetings falled for want of a quorum. The by-laws provided that 
the président, vice président, and cashler should hâve power to discount and 
purchase bills, notes, and other évidences of Indebtedness, and to buy and sell 
bills of exchange, and to sign ail contracts, drafts, and checks. The cashier was 
made responslble for aU the moneys, funds, and valuables of the bank, and 
was required to deliver the same to the order of the directors. The président 
and vice président were made responslble for ail sums of money and property 
IntruBted to them or placed in their hands by the cashler. The last by-law ex- 
pressly forbade the carrying of checks or other memoranda as cash, but re- 
quired them to be entered upon the books as call loans. In splte of this, 
Mathews, one director, was privy to the carrying of $400,000 for several months 
in this way for Harper's accommodation. The président, Briggs Swift, and 
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Ohatfleld and Moorehead, dlrectors, were also accommodated in thls way. 
Watters, the gênerai bookkeeper, testifies that from tbe beginning to the end of 
the bank the entries of cash upon the book were false, because of thèse so- 
called cash items; and Hinsch, the assistant receiving teller, testifies that notli- 
ing was carried as a cash item except upon Harper's order. 

Armstrong, the receiver, filed a bill against the directors to recover compen- 
sation for the loss occasioned and made possible by tlieir négligence and failure 
to supervise Harper's control of the bank. He charged them therein with lia- 
bility for losses arising from excessive loans made by the banks to Wilshire, 
Eckert & Oo., to Harper's companies, and to Whitely, Fassler & Kelly. He also 
charged them wIth permittlng Harper, by thelr négligence, to embezzle more 
than $500,000, and, from the évidence .adduced in support of the averment, it 
is clear that this charge rei'tirei to the transfer of funds by Harper, to bis 
crédit, of $700,000, at the tlmes when he had obtalned the loans from the First 
National Bank and the Chemical National Bank of New York. The solvent 
directors compromised the suit by paying the receiver $450,000, of which Swift, 
the président, paid $300,000; Ohatfleld, one director, $100,000; and Pogue & 
Zimmerman, the remaining $50,000. Watters, the gênerai bookkeeper, testifled 
that Harper controUed ail the affairs of the bank; that no one else attempted 
to supervise his action in this regard; and that the directors permitted him to 
run the bank as he thought best. Kineon, director, testifled that "Harper did 
everything; he ran the whole bank"; and that the directors were aware of this. 
Hinsch, the assistant receiving teller, testifled that Harper dictated as to ail 
the opérations of the bank. 

Armstrong, the receiver, In hls bill against the directors, said: "And com- 
plainant further avers that the said E. L. Harper, vice président of said asso- 
ciation, was permitted bj' the said directors of said bank to manage the affairs 
of said banklng association, and to bave charge and control of Its moneys and 
assets, without any inve&"tigation or control of his management of the business 
of said banklng association." Again, the bill averred as follows: "Oomplain- 
ant further says that the said E. L. Harper, in connection with the said Ammi 
Baldwin and Benjamin E. Hopkins, had been theretofore, and for many years 
prier to the transactions in this pétition alleged, engaged In excessive and reck- 
less spéculations in wheat and other commodities, and were well known to the 
président and directors of said association to be excessive and reckless specu- 
lators, and whoUy unfit to bave the charge, management, and control of the 
moneys, assets, and affairs of the said the Fidelity National Banking Associa- 
tion; and complainant avers that by reason of said facts, and the knowledge 
thereof, the said président and directors were put upon inquiry as to the man- 
agement of the affairs of said banking association, and the safe-keeping and 
investment of its moneys and other properties, duriug the whole time during 
which the money of said association was being loaned and embezzled and 
misappropriated, as hereinbefore set forth, yet the said président and the said 
directors, and each of them, in gross and wlllful disregard of their duty .as 
such directors, whoUy failed to exercise the sllghtest diligence or make the 
sllghtest Investigation of the conduct of the business of said bank; and that 
any investigation of the affairs of said bank, or examination of its books and 
of the évidences of indebtedness held by said bank, would hâve disclosed to 
the said président, or either of said directors, that the moneys of said bank were 
being loaned, and liabilities to said bank were being contraeted, in violation of 
the iaw, and that the affairs of said bank were being mismanaged, and its 
moneys and assets were being embezzled and misappropriated, in the manner 
hereinbefore set forth; and that the exercise of proper care and diligence in the 
discharge of their duty as président and as such directors would hâve prevented 
the losses described to said banking association." 

Third. The Chemical Bank was the reserve agent and correspondent of the 
Fidelity Bank from its organization to its suspension, and the latter kept a 
regnlar deposit wlth the former. At the end of eacù month the Chemical Bank 
transmitted to the Fidelity Bank an account curreut, showing the débits and 
crédits for the month as taken from its ledger account. This account eurrent 
was compared by the bookkeepers of the Fidelity with the books of the Fidelity, 
and the différences noted on what was called a "reconcilement sheet," which 
was retumed to the Chemical Bank, where the différences were examined, 
and eorrespondence, with explanations, ensued. Upon AprU Ist the Ohem- 
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Ical Bank sent an account current for tlie month of March, lu which the FI- 
delity appears eredited, as of date March 2, 1887, "Temp. Loan, $300,000." The 
Tx)okkeepers of the Fidelity Bank negligently overlooked the discrepancy be- 
tween the account current of the Chemical Bank and their own bocks as to 
this Item, In that in the account it appeared as a temporary or call loan from 
the Chemical to the Fidelity Bank, while on their books It appeared, not as 
the proceeds of the obligation of the bank, but only as a deposit by Harper in 
the Chemical Bank to the crédit of the Fidelity Bank. Accounts current and 
reconcilement sheets passed between the two banks on April Ist, May Ist, and 
June Ist. In June, 1887, the Chemical Bank advanced |1,000,000 to the Fi- 
delity Bank as a loan, by way of overdrafts, and received notes as collatéral 
exceeding in value the amount. The validity of the loan bas never been dls- 
puted by the recelver. The circumstances under which it was made do not 
appear in the record, though the minutes fail to show that It was ever author- 
Ized by resolution of the directors. The Chemical Bank paid itself the $1,000,000 
out of the collatéral, after the suspension of the Fidelity Bank, and sought to 
use the surplus remaining for payment of the $300,000 loan, claiming that ail 
the collatéral held by It was equally applicable to both debts. The recelver, 
though not at that tlme denying the llabiUty of the Fidelity Bank on the 
$300,000 loan, dlsputed the right of the Chemical Bank to "mass" the collatéral, 
and contended that only the collatéral deposited wlth each obligation could be 
apiplied to it. In an equity suit in the "United States circuit court of New ïork 
thls issue was declded in favor of the receiver. 

Fourth. The $300,000 crédit of March 2, 1887, In the Chemloal Bank, was 
drawn agalnst by the Fidelity Bank in the usual course of business, and went 
to pay concededly legitlmate obligations of the latter bank. It was ail drawn 
out before April 1, 1887. Harper's account, including the transfer of $300,000 
to his crédit, was largely overdrawn when the Fidelity Bank went into the 
hands of the receiver, June 21, 1887. 

John W. Herron, for appellant. 

William Worthington and George H. Yeoman, for appellee. 

Before TAFT and LUETON, Circuit Judges, and SEVERENS, 
District Judge. 

TAFT, Circuit Judge (after stating the f acts). Can the case before 
us be distinguished on any satisfactory grounds from that of Western 
National Bank v. Armstrong, 152 U. S. 346, 14 Sup. Ot. 572? If not, 
the decree of the circuit court must be reversed. 

In the Western Bank Case it appeared that by a letter of May 
16, 1887, Harper asked for a loan from the Western Bank of |200,- 
000, and inclosed four notes, for $50,000 each, due in four months, 
signed by A. P. Gahr, and indorsed by Harper, and secured by 1.600 
shares of Fidelity Bank stock. The letter, though written on a let- 
ter head of the Fidelity Bank, was signed by Harper in his own name, 
without any officiai désignation, but contained a request that the 
proceeds of the loan be put to the crédit of the Fidelity Bank on the 
books of the Western Bank. This crédit was, in a short time, ex- 
hausted by drafts drawn in the name of the Fidelity Bank, and signed, 
some of them by Hopkins, the assistant cashier, and the remainder 
by Harper himself. The money thus drawn was appropriated by 
Harper to his own use, and never came into the actual possession or 
use of the Fidelity Bank, and was not applied in any way for its 
beneflt There was évidence that Harper was vice président and 
gênerai manager of the business of the Fidelity Bank. 

The only question argued by counsel in the suprême court was 
whether Harper and Jordan, who made the loan for the Western 
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Bank, intended a loan to Harper or to tlie Fidelity Bank. Tlie su- 
prême court based its décision upon a ground not advanced or dis- 
cussed, and held tliat, even if Harper intended to Hnd Ms bank by 
tliis loan, he had no jïeneral authority, as its vice président and prin- 
cipal executive cfScer, to do so, and tihat tbe record did not show any 
spécial authority conferred by the directors upon him for the purpose. 
The court further held that there was no évidence of a subséquent 
ratification of the loan by the directora, or of a receipt of the pro- 
ceeds by the bank to its use and benefit. Upon the question of the 
power of Harper and the directors, the court, speaking by Mr. Jus- 
tice Shiras, used the following language: 

"The most that can be claimed In thls case Is that Harper aeted as the 
principal executive otïlcer of the bank. It cannot be pretended that, as such. 
he had power, without authority from the board, to bind the bank by borrow- 
ing $200,000 at four months' time. It might even be auestioned whether such 
a transaction would be within the power of the board of directors. The pow- 
ers expressly granted are stated in the eighth section of the national bank act 
(Rev. St. § 5136, par. 7): 'A national bank can exercise, by its board of di- 
rectors, or duly authorized offlcers or agents, subject to law, ail such inciderrtal 
powers as shall be necessary to carry on the business oif banking, by dis- 
counting and negotiating promissory notes, drafts, bills of exchange and other 
évidences of debt; by receiving deposlts; by buying and selling exchange, coin 
and bullion; by loaning money on personal seeurity, and by obtaining. issuing 
and clrculating notes.' The power to borrow money or to glve notes is not 
expressly given by the act. The business of the bank is to lend, not to bor- 
row, money; to discount the notes of others, not to get its own notes dis- 
counted. Still, as was said by this court in the case of First Nat. Bank v. 
National Bxch. Bank, 92 U. S. 122, 127, 'authority is thus given in the act to 
transact such a banking business as is specified, and ail incidental powers nec- 
essary to carry it on are granted. Thèse powers are such as are required to 
meet ail the legitlmate demands of the authorized business, and to enable a 
bank to conduct its afCairs, within the gênerai scope of its charter, safely and 
prudently. This necessarily impUes the right of a bank to incur liabilities in 
the regular course of its business, as well as to become the créditer of others.' 
Nor do we doubt that a bank, in certain circumstances, may become a tem- 
porary borrower of money. Yet such transactions would be so much out of the 
course of ordinary and legitimate banking as to require those making the loan 
to see to it that the officer or agent acting for the bank had spécial authority 
to borrow money. Even, therefore, if it be conceded that It was within the 
power of the board of directors of the Fidelity National Bank to borrow 
$200,000 on time, It Is yet obvions that the vice président, however gênerai his 
powers, could not exercise such a power unless specially authorized so to do, 
and It is equally obvions that persons dealing with the bank are presumed to 
know the extent of the gênerai powers of the officers." 

The reasoning of the court is hère based upon two propositions : 
First, that the borrovs'ing of money by a bank is not within the ordi- 
nary business of the bank; and, second, that because it is of an ex- 
trâordinary character, it is not within the scope of the power of the 
chief executive ofûcer of the bank, without spécial authority con- 
ferred by the governing body of the bank, — the board of directors. 
The court does not hold that the national banking act either ex- 
pressly or impliedly forbids a bank to borrow money, but only that 
thè power to do so is not expressly given bv the act. The court 
concèdes that, among the incidental powers necessary to carrv on 
the banking business, is the power, under certain circumstances, tem- 
porarily to borrow monev, but says, in efïect, that it is so mucli out 
of the course of ordinarj' and legitimate banking that the executive 



ARMSTRpNG V. CHEMICAL NAT. BANK. 567 

officers of the bank, who hâve only authority to transact th.e ordi- 
nary business of tbe bank, could not exercise tbe power to borrow 
money without spécial authority from the directors. 

No spécial authority appears by the record to hâve been conferred 
on Harper to borrow the money hère in question, but complainant 
below sought to establish the necessary authority bv évidence that in 
New York and Cincinnati the executive ofiacers of the bank were, 
by a gênerai banking custom, accorded authority to borrow money 
on behalf of their banks. Two questions arise upon this évidence: 
Does it establish the custom? If it does, can the proof of the cus- 
tom supply the place of the spécial authority decided by the suprême 
court to be necessary? 

We hâve set out in the statement of the case, at perhaps too great 
length, a résumé of the évidence as to usage, because its sufûciency 
bas been vigorously attacked by the counsel for the appellant. We 
think that the évidence establishes, in a most satisfactory way, that 
in 1887, when the loan at bar was made, and for many years previous, 
it was the fréquent practice of banks in the interior to borrow money 
of their New York correspondents ; that a similar practice prevailed 
in Cincinnati between the country banks in the neighboring terri- 
tory and their Cincinnati correspondents, and that the borrowing 
was always doue by one of the executive ofiBcers of the borrowing 
bank, and usually by letter ; that no spécial authority from his board 
of directors was ever required; and that by the usage of banks in 
those two cities, at least, he was treated as having adéquate author- 
ity for the purpose, as between his own bank and the lending bank. 
The only witness whose statement may be considered as falling short 
of this is W. A. Goodman, of Cincinnati, and he seems to hâve had 
little expérience in transactions with country banks, and none in 
borrowing money for his own bank. 

It does not militate against our conclusion that several of the 
witnesses testified that it was usual and proper for the borrowing 
offlcer to consult his directors before obtaining the loan, or to report 
it to them afterwards. There are many important transactions 
of the bank concededly within the power of the executive ofiicers, 
concerning which they consult their directors or of which they make 
report. The question hère is not what is the customary duty of a 
cashier or other executive oiïicer in keeping his directors informed 
of what he is doing, but it is, what is his customary authority in 
acting on behalf of his bank and borrowing money from other banks? 
It does not detract from the weight of the évidence that the banks 
of a majority of the witnesses do not borrow money. It is the lend- 
ing bank who bas to décide in such cases upon the question of ap- 
pearance of authority, and their officers are best able to say what Is 
the authority, in the matter of borrowing, which well-known usage 
gives to the executive officers of the borrowing bank. Moreovêr, 
three of the Cincinnati witnesses had borrowed money for their 
banks, and their évidence was like that of the others. 

Nor do we see how it affects the question of authority of the bor- 
rowing offlcer that collatéral is usually demanded from the borrowing 
bank, and that the proceeds are credited in the books of the lending 
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bank to the borrowing bank, to be drawn ont in due course on drafts 
of the latter. This course of business, which opérâtes as a check 
upon possible fraud by the ofScer assuming authority to borrow, 
does not indicate that he is not given, by custom, the requisite ap- 
parent authority to contract the loan on behalf of his bank, but, on 
the contrary, suggests a reasonable explanation why a custom, by 
which banks of the borrowing class might otherwise be prejudiced 
and exposed to risk of loss by the frauds of their executive officers, 
has been accepted and acquiesced in by them. The failure of the 
défendant to call witnesses to contradict the évidence of the com- 
plainant upon the question of usage lends most si^niflcant support 
to the View that it was well known and generally acquiesced in. 
Sumner v. Tyson, 20 N. H. 384-387; Insurance Ooi v. McLaughlin, 
53 Pa. St. 490. The New York and Cincinnati witnesses strongly 
corroborate each other as to the usage prevailing in both places; 
for it is well settled that the existence of a well-known usage in one 
place, or in one trade, has a tendency to establish the same usage in 
the same trade in another place similarly situated, or in a closely- 
allied but différent trade. Insurance Co. v. McLaughlin, 53 Pa. St. 
490; Falkner v. Earle, 3 Best & S. 360; Fleet v. Murton, L. R. 7 Q. 
B. 126. 

The next question is whether the usage proven can make up for 
the absence of proof of Harper's and Baldwin's spécial authority 
to contract this loan. The theory upon which it is offered is that 
bank directors in Cincinnati, who committed to their executive 
ofBcers authority to conduct the business of their bank with a New 
York cori'espondent bank, were presumed to know the apparent 
authority which New York usage in the banking business would at- 
tribute to those offlcers, and are estopped, in the absence of spécial 
notice to such correspondent bank, to deny that those oflEicers had 
actual authority équivalent to their customary authority. We think 
this theory to be sound, The borrowing was doue in New York, 
and it is New York usage which is important hère. Bank directors 
in Cincinnati, doing business in New York, are presumed to know 
the usages in that city, at least so far as they affect out of town 
banks. Goodenow v. Tyler, 7 Mass. 36-47; Dwight v. Whitnev, 15 
Pick. 179-183; Lewis v. Marshall, 7 Man. & G. 729-744; Leach v. 
Beardslee, 22 Conn. 404; Cropper v. Cook, L. R. 3 C. P. 194; Bibb 
V. Allen, 149 U. S. 481, 13 Sup. Ct. 950. The presumption of knowl- 
edge by the bank directors of the Fidelity Bank of the New York 
usage is greatly strengthened in this cause by proof that the same 
usage prevails with respect to the oflficers of banks bearing the same 
relation to Cincinnati banks which Cincinnati banks bear to New 
York banks. Well-established usages of a trade are presumed to 
be known to ail persons engaged in that trade. Carter v. Coal Co., 
77 Pa. St. 286. It is noteworthy that the receiver did not call a 
single witness from the directors of the Fidelity Bank to rebut this 
presumption as to their knowledge of the usage. 

But it is said that to give such eiïect to the usage is, in effect, to 
refuse to follow the authority of the Western Bank Case. We can- 
not understand why. Usage is a matter of fact until it becomes so 
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gênerai and well known to courts, and is so often recognized by theni; 
as to be crystallized into law. There was no évidence of usage ad- 
duced or considered in the Western Bank Case. That makes a broad 
distinction between that case and the one at bar. 

Again, it is said that the usage is illégal, because contrary to the 
law of the Western Bank Case. The court in that case did not dé- 
cide that it was unlawf ul to intrust the vice président or cashier with 
power to borrow money for his bank; it only held that in the absence 
of spécial authority, conferred either by by-law or resolution of the 
directors, such authority did not appertain to the oflice of cashier or 
vice président, but remained with the directors. The manifest infer- 
ence, from the language of the opinion, is that, if the directors chose to 
do so, they might expressly confer such authority by a by-law. If 
they could do this by a by-law, why may they not by acquiescence 
in a weU-known usage effect the same resuït? Can, therefore, a usage 
which assumes the conferring of authority be unlawf ul? We think 
not. It cannot affect the validity of the usage that it may hâve de- 
rived strength from, or even had its origin in, décisions of the state 
courts which dififer from the décision in the Western Bank Case. It 
is undoubtedly true that there were décisions in the state courts of 
New York, Pennsylvania, Missouri, Wisconsin, and Ohio (Barnes v. 
Bank, 19 N. Y. 152; Bank v. SuUivan, 11 Wkly. Notes Cas. 362; Don- 
nell v. Bank, 80 Mo. 165; Sturges v. Bank, 11 Ohio St. 153, 167; 
Eoclcwell V. Bank, 13 Wis. 653; Ballston Spa Bank v. Marine Bank, 
re Wis. 120-134) which take a différent view of the implied authority 
of the cashier to borrow money for his bank; but if thèse décisions 
hâve given rise to a usage in New York and Cincinnati well known 
and recognized by bankers in both places, and having only the same 
resuit which might lawfuUy be brought about by express action by 
oach board of bank directors, it is difflcult to see why, because the 
origin of the usage may hâve been in an erroneous view of the law of 
implied authority of a cashier, it should not be binding on those who 
engage in business with a knowledge of and acquiescence in it. 

In Merchants' Bank v. State Bank, 10 Wall. 604, a suit between two 
national banks, the question was wliether the cashier of one of them 
had authority to certify three checks, amounting in ail to |600,000, to 
pay for certain gold coin bought of the other. It did not appear that 
the cashier had ever certiiied checks bef ore or bought gold. Evidence 
by the officers of 22 banks in Boston was admitted to show a usage 
by which, without by-law or vote, powers were intrusted to cashiers of 
such banks to borrow and lend the money of their banks of and to each 
other, to buy and sell exchange of and to each other, and in ail such 
transactions to pledge the crédit of their respective banks, — usually 
by cashiers' checks, sometimes by certificat es of deposit or memo- 
randa; that thèse transactions were fréquent, involving large sums 
of money; and that they were uniformly conducted in faith of the 
implied powers of cashiers, without inquiry. The suprême court held 
the évidence compétent for the jury to consider on the issue whether 
the cashier had power to buy gold and certify checks without spécial 
authority from the board of directors. The ruling in this case cer- 
tainly upholds the view that a well-known usage, by which an executive 
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ofScer of a bank exercises authority to do acts on its behalf, which 
otherwise could only be done by the directors, is équivalent to a spé- 
cifie délégation of authority by the board. It is worthy of note that 
the usage, which was hère held admissible to show apparent authority, 
was one by which cashiers were permitted to borrow large sums of 
money for their banks without receiving spécial authority from their 
directors. It is hardly conceivable that the suprême court would hare 
held such usage admissible in évidence if it was illégal or unreasonable. 

Our conclusion is that the complainant, by its proof of usage, has 
taken this case out of the rule laid down by the suprême court in the 
Western Bank Case, and has shown thereby that Harper and Bald- 
win had apparent authority to make this loan for the Fidelity Bank. 

2. The conclusion just reached, based upon the usage of banks, is 
greatly strengthened when we corne to consider the actual authority 
exercised by Harper in the affaira of the Fidelity Bank. It is évident, 
from the facts set forth at length in the statement of the case, that 
the board of directors was practicaUy chosen by Harper for the very 
purpose of giving him f ree rein in the management of the bank, and in 
the use of its funds and its crédit to carry on enormous wheat gam- 
bling transactions on the Chicago market. He selected as directors for 
this purpcrse, in addition to himself, Baldwin, the cashier, and Hop- 
kins, the assistant cashier, who had previously been engagea in a simi- 
lar transaction with him at the Third National Bank, and who were 
privy to his présent plans; and two of his own employés, Mathews 
and Gahr, whom he had qualifled by gifts of stock, and who confessed- 
ly were only his représentatives on the board, and quick to do his 
bidding. When a director manifested any désire to look into his 
management, he dropped him from the board at the flrst opportunity. 
That Harper in this way succeeded in having the whole power of the 
board of directors delegated to him, in fact, is clearly manifest from 
what he did in the bank. The indifférence of the directors is most 
emphatically shown by a failure of a quorum to attend the regular 
monthly meetings for five months, and by the perf unctory and merely 
formai matters passed upon by the board when a sufiQcient number did 
meet. The subordinates in the bank, whose assistance was neees- 
sary to Harper in making the transfers of funds to his crédit, and in 
carrying in the cash account worthless checks aggregating three times 
the capital of the bank, recognized Harper as the manager, uot ouly 
of the bank, but of the directors. The slightest questioning of one of 
them at any time during the last six months would hâve developed the 
pecuUarities of Harper's control. Indeed, it is quite clear that the 
flagrant violation of one of their by-laws by Harper, in respect to "cash 
items," was well known to more than the majority of the board. In 
order to effect the loan hère in question, and other loans, he took from 
the bank large quantities of the bank's biUs receivable, to be used as 
collatéral, without registering any explanation of their whereabouts, 
and without arousing the slightest inquiry, either by the président 
or any of the directors. When, near the close, a loan had to be se- 
eured in a fruitless effort to save the bank, he negotiated one, and 
sent away a million dollars* worth of bills receivable, without any au- 
thority from the board. We think that, for practical purposes, Har- 
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per was the bank, and that the directors recognized him as such, and 
that, included in such a délégation of authority as this condition of 
affairs implies, was the power to borrow money, if, as held in the 
Western Bank Case, that power rests with the directors. We reach 
this resuit, not only on the direct évidence, but also upon the bill of 
the appellant herein filed against the directors, ra which the averments 
paint, in the strongest colors, the suprême authority over bank and 
directors which Harper was allowed to exercise, and which does not 
lose evidential force from the fact that the receiver obtained, in com- 
promises, $450,000 from the solvent directors on the character of his 
averments and the strength of the proof adduced by him in support 
of them. 

In Martin v, Webb, 110 U. S. 7, 3 Sup. Ct. 428, the issue was whether 
a bank was bound by the act of its cashier in having canceled obliga- 
tions of its debtor, secured by a first lien on his property, in exchange 
for a partial payment on them and new obligations secured by a sec- 
ond lien. It was conceded by the court that the ordinary powers of 
a cashier do not include the release of security and the canceling of 
any obligation due the bank, except upon payment; but Mr. Justice 
Harlan, delivering the opinion of the court, set out at some length the 
circumstanees, to show that, in fact, the whole business of the banlc 
had been delegated to the cashier by the directors, whose super- 
vision over him was most perfunctory, and who were very little in 
the bank, and that, if the directors did not abdicate ail authority as 
such, they acquiesced in the cashier's assumption of exclusive man- 
agement of the bank's business, and held that the directors and the 
bank could not be heard to deny the requisite authority in the case 
in hand. Mr. Justice Harlan's language, in closing his opinion, was 
as follows: 

"It Is quite true, as contended by counsel for appellants, tbat a cashier of 
a bank bas no power, by virtue of bis office, to bind tbe corporation except 
in the discharge of his ordinary dutles, and that the ordinary business of a 
bank does not comprehehd a contract made by a cashier— without délégation 
of Power by the board of directors— involving the payment of money not 
loaned by the bank in the customary way. Bank v. Dunn, 6 Pet. 51; TJ. S. 
V. City Bank of Columbus, 21 How. 356; Merchants' Bank v. State Bank, 10 
Wall. 604. Ordinarily, he bas no power to discharge a debtor without pay- 
ment, nor to surrender the assets or seeurities of the banlc. And, strictly 
speaking, he may not, in the absence of authority conferred by the directors, 
caneel its deeds of trust given as security for money loaned,— certainly not, 
unless the debt secured is paid. As the executive offlcer of the bank, he 
transacts its business under the orders and supervision of the board of di- 
rectors. He is thelr arm In the management of its flnancial opérations. 
While thèse propositions are recognized in the adjudged cases as sound, it is 
clear that a banking corporation may be represented by its cashier— at least 
where its charter does not otherwise provide — in transactions outside of his 
ordinary duties, without his authority to do so being in writing, or appearing 
upon the record of the proceedings of the directors. His authority may be 
by paroi and eoUected from circumstanees. It may be Inferred from the gên- 
erai manner In which, for a period sufficlently long to establish a settled course 
of business, be bas been allowed, without interférence, to eonduet the afCairsr 
of the bank. It may be Implied from the conduct or acqulescence of the cor- 
poration as represented by the board of directors. When, during a séries ol 
years, or In numerous business transactions, he bas been permitted, without 
objection and in his officiai capacity, to pursue a partlcular course of conduct, 
It may be presumed, as between the bank and those who, in good faith, deal 
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with It Tipon the basis of his authority to represent the corporation, that he has 
acted In conformity wlth instructions received from tliose who tave the riglit 
to control Its opérations. Directors cannot, in justice to those wlio deal witb 
the bank, shut their eyes to what is golng on around them. It Is thelr duty 
to use ordinary diligence In ascertaining the condition of its business, and to 
exercise reasonable control and supervision of its offlcers. They hâve some- 
thing more to do than, from time to time, to elect the offlcers of the bank, and 
to make déclarations of dlvidends. That whieh they ought, by proper dili- 
gence, to hâve known as to the gênerai course of business in the bank, they 
may be presumed to hâve known in any contest between the corporation 
and those who are justifled by the clrcumstanees in dealing wlth its offlcers 
upon the basis of that course of business." 

Now, it is quite true that the holding out in the case at bar was 
of a somewhat différent character from that in the case cited. Hère 
the power to transfer the bank's collatéral, the acquiescence in the 
accounts current based on the loan for three successive months, the 
interchange of collatéral, the negotiation by Harper of a second loan 
for $1,000,000, and the transfer of the requisite collatéral, were ail 
circumstances reflecting on Harper's authoritv. upon which the Chem- 
ical Bank might rely in either making the loan or not compelling its 
payment by those contracting it before the failure. 

In Davenport v. Stone, 104 Mich. 521, 524, 62 N. W. 722, 723, the 
principle is stated as foUows: 

"The directors intrusted the entire management of the bank to Mr. Bradley 
[the cashier], Therefore neither the bank nor its reeeiver can now be heard 
to deny the authority of the cashier to do any of those acts which it or its 
directors might lawfully authorlze the cashier to do." 

The act in question in that case was the rediscount of a renewal 
note. In Wing v. Bank, 103 Mich. 565, 61 N. W. 1009, the same 
principle was recognized, where the act of the cashier, the validity 
of which was in issue, was the release of a surety from a note held 
by the bank. In Bank v. Perkins, 4 Bosw. 420, the issue was, like 
that at bar, as to the binding effect upon a bank of a loan contracted 
in its name by one of the executive offlcers. In that case the cashier 
had had exclusive control of the bank for several years, without any 
supervision or interférence by the directors. ïhis particular loan 
the cashier had taken to himself after its proceeds came to the bank. 
The superior court of New York, made up of Chief Justice Bosworth 
and Judges WoodrufE and Moncrieff, stated, as the principle which 
led them to hold the bank, that where directors of a bank allow its 
cashier for several years in succession, without interférence or in- 
quiry by them, to transact the business of the bank in such manner 
as, in his judgment, may be proper and for its interest, they there- 
by, in effect, authorize him to make ail and any contracta which he 
deems expédient in relation to its business that the directors might 
lawfully make, and such contracta will conclude the bank, as between 
it and a party who has dealt with it through such cashier, and, on 
the faith of his having authority to make such contracts, has loaned 
money to such bank, provided the charter of the bank does not pro- 
hibit it from making such contracts through its cashier. The case 
was afHrmed by the court of appeals on another ground. Bank v. 
Perkins, 29 N. Y. 554. See, also, to the same point, Cox v. Kobinson, 
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82 Fed. 277, a décision by the circuit court of appeals for thé Ninth 
circuit. 

3. Another distinction between the Western Bank Case and the 
one at bar grows eut of the relation wMch. existed between the Chem- 
ical Bank and the Fidelity Bank as correspondent banks exchanging 
monthly statements of the account between tbem for the prior 
month. In the Western Bank Case there was no such relation be- 
tween the two banks involved. This différence has an important 
bearing on the question of notice to the directors and ratification by 
them of the loan. The suprême court, in the Western Bank Case, 
in effect says that when the loan was made to the Fidelity Bank, at 
the instance of an unauthorized agent, the lending bank could not 
predricate ratification of the loan by the Fidelity Bank withont 
bringing knowledge of the same home to the directors, the only bodv 
in the bank with authority to make the loan. The gênerai rule a«» 
to ratification is, as we conceive it, that a failure to repudiate th'" 
unauthorized act of an agent can never work a ratification of the 
act, unless the principal either has actual knowledge, or, by the ex 
ercise of due diligence, would hâve had knowledge, of the act. Now 
due diligence présupposes an affirmative duty owing from the prin- 
cipal to the other party to advise himself of the fact. In the case 
of a étranger seeking relations with a principal through an unau- 
thorized agent, no duty arises on the part of the principal towards 
the Etranger to inform himself of an agent's unauthorized acts, be- 
cause he has the right to assume that the agent will not attempt to 
exercise authority not intrusted to him, and that a stranger will not 
crédit the agent with greater authority than he has. Such was the 
Western Bank Case, and so the principle stated by the court had full 
application there. But where there is an existing relation between the 
principal and the other party, imposing on the former a duty of knowl- 
edge in respect of a class of facts which embraces the unauthorized act, 
then a neglect by the principal to diseharge the duty and inform him- 
self will hâve the same effect as actual knowledge upon the issue 
of his ratification of the unauthorized act by estoppel. To illus- 
trate by the case of Leather Manufacturers' Bank v. Morgan, 117 TJ. S. 
96, 6 Sup. et. 657: There a depositor in a bank was held to ratify, 
by estoppel, his agent's forgeries in raising checks by failure to re- 
pudiate them, not because of his knowledge, but because his relation 
to the bank as a depositor bound him to advise himself, from the 
statements sent by the bank to him, as to the condition of his ac- 
count, and the validity of the checks, payment of which was noted 
therein. Had the forgeries been passed upon a stranger, the prin- 
cipal could not hâve been held to ratify them in favor of the stranger 
on the ground that he had been careless in not supervising his 
agent in the drawing of checks. He would, in that case, hâve owed 
no duty to the stranger of which his careless confidence in his agent 
would hâve been a violation. In the case at bar the Fidelity Bank 
bore much the same relation to the Chemical Bank that an individ- 
ual depositor does to his bank. The Chemical Bank submitted 
monthly statements of the current account between it and the Fidel- 
ity Bank to the latter bank, and in due course the latter bank re- 
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turned a reconcilement sheet, showing discrepanciea, if any existed, 
and correspondence continued until the différences were explained 
and reconciled. This was the regular course of business between 
the two banks from the organization of the ^delity till its close. 
The aiBrmative duty was therebj ùnposed upon the Fidelity Bank to 
inform itself of the correctness of the items therein charged, and 
to object to the same if unwarranted or erroneous. Négligence in 
doing so was a failure of duty towards the Chemical Bank, and was 
the equiyalent of actual knowledge of those things which proper 
inquiry would hâve developed. Notice through such accounts was 
notice to the directors of the items therein contained, because it 
was notice to the Fidelity Bank by the course of business between 
the two banks. The directors cannot rid themselves of such notice 
by saying that their agents failed to communicate the facts to them. 
As between them and the Chemical Bank, they were under an affirm- 
ative duty to examine into the accounts, and so a neglect by the 
agents to discharge this duty was their négligence. Now, it might 
be that, if the agent who committed the fraud originally was the only 
person to make the examination, his failure to report it could be 
considered so much a part of his scheme to defraud that notice to 
him would not be notice to the bank. But hère no such difflculty 
arises. The account current for March and the books of the Fidelity 
Bank differed in this: that the account current showed the source 
of a crédit to the Fidelity Bank of $.300,000, of the date of March 2, 
1887, to be a temporary loan from the Chemical Bank to the Fidel- 
ity Bank. The books of the Fidelity Bank showed the source of th^ 
same crédit to be a deposit in the Chemical Bank by Harper to the 
crédit of the Fidelity. The bookkeepers of the Fidelity negligently 
overlooked the discrepancy, and, by sending a reconcilement sheet 
calling attention to other items, in eflect reported to the Chemical 
Bank that the item of $300,000, as contained in the account cur- 
rent, was correctly set forth therein. They were not privy to the 
fraud, and, if they had discovered the différence, it would hâve been 
their duty to prépare a letter to be forwarded to the Chemical Bank 
calling attention to it, and to hâve told the executive ofiQcers of the 
bank of it. The gênerai bookkeeper says that he would hâve re- 
ported it to the cashier, but one would think that a discrepancy so 
vitally conceming the personal account and integrity of the vice 
président would be reported to the président. In any event, we can 
not présume that such a discrepancy would hâve been suppressed, 
if the président, who was certainly not privy to the fraud, had been 
exercising any care. 

If our theory of notice to the directors by the monthly accounts 
current is correct, then this case cannot be distinguished from the 
Leather Manufacturers' Bank Case, already clted. The grounds for 
an équitable estoppel, based on the delay in repudiating the loan, 
are clearly shown. It appears that, more than a month after the 
acquiescence by the Fidelity Bank in the account containing the 
item of the $300,000 loan, the Chemical Bank, on the faith that the 
loan was a loan to the Fidelity Bank, consented to a substitution of 
worthless collatéral for good collatéral at the instance of Harper, as 
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vice président. It is also quite probable tbat, had the Chemical Bank 
known that there was any doubt as to Harper's authority in April, 
it would bave saved itself from loss by récourse to Harper. 

The effect of notice through monthly statements made in due 
course by one bank to another of unauthorized transactions of agents 
is clearly shown in the case of Kissam t. Anderson, 145 U. S. 435, 
12 Sup. et. 960. In that case the cashier of a country bank drew 
bank drafts on its New York correspondent bank in favor of New 
York brokers, who were conducting a spéculation for him. The 
country bank failed, and its reeeiver sued the brokers for the money 
of the bank, because received by them on thèse drafts with knowledge 
that the cashier was using the funds of his bank for private spécu- 
lation. The brokers sought to hâve the claim reduced by deposits 
which they had made to the crédit of the country bank with its New 
York correspondent by direction of their client. It appeared that 
the New York correspondent sent regular monthly statements of the 
deposit account to the country bank showing thèse crédits, but they 
were not transferred to the books of the country bank, and some of 
the accounts thus sent were not even ox)ened. The cashier drew 
new drafts on thèse deposits, and squandered the money elsewhere. 
The circuit court held that unless it appeared that thèse deposits 
actually reduced the sum total of the cashier's total défalcations, 
by whatever means, below the amount of the drafts received by de- 
fendants, they could not set off the deposits returned by them. The 
suprême court, in an opinion by Mr. Justice Brewer, reversed the 
judgment of the circuit court. He said: 

"Défendants returned thls money to the Albion Bank. They deposited It 
■with the Third National Bank, the correspondent of the Albion Bank, and the 
bank from which they received the money o;i the checks from the Albion Bank. 
In fact, therefore, the money was plaeed where It was before it was taken,— 
in the possession and under the control of the Albion Bank. Not only that, 
the Third National Bank, In its due course of business, by monthly reports, in- 
formed the Albion Bank that they had received this money, and held it sub- 
ject to its order; and it Was subsequently used by the Albion Bank in drafta 
drawn by it in favor of other parties. If it be said that no officer of the Albion 
Bank knew of thèse deposits except Warner, the wrongdoer, and that he sub- 
sequently drew ont most of thèse moneys in drafts to further other wrongs, 
the reply is that the other offlcers and dlrectors of the Albion Bank were 
chargeable with knowledge of thèse deposits. If, through their négligence, they 
did not in fact know, that is a matter for which the Albion Bank, and not the 
défendants, were responsible. Kissam, Whitney & Oo. had no supervision over 
Its affalrs,— no knowledge as to how those affairs were managed. They were 
not called upon to go to Albion and hunt up the varions offlcers and directors, 
and inform them, one by one, personally, that thèse moneys had been deposited 
to their crédit in the Third National Bank. It was enough that they deposited 
them, and that that bank, In the regular course of business, by monthly state- 
ments, informed the Albion Bank that it received and held those moneys. 
• • • It wiU not do to say that they put the money where he could check 
It ont, and therefore are responsible for what he did with it. Tliey deposited 
It to the crédit of the Albion Bank, and It was for the offlcers and directors 
of that bank to take care of its deposits. The rule mlght be différent if War- 
ner, the cashier of the Albion Bank, was the only offlcer authorized to draw on 
the Third National Bank, or charged with knowledge of the state pf the ac- 
count; but the président and teller had equal authority, and were equally 
ehargeable with knowledge. In fact, it appears that thèse offlcers did draw 
drafts on the New York bank, and thus diminlshed the total amount of deposits, 
and the other directors, also, were under some obligation to know the affalrs 
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of the bank; and it will not do to say that the bank can ignore the négligence of 
ail Its offlcers and profit by tlieir omission of duty." 

The same efifect was given by Judge Drummond to monthly ac- 
counts current between correspondent banks in Burton v. Burley, 
13 Fed. 811, where a bank président had paid bis personal debts by 
directing charges to be made upon the correspondent bank's booljs 
against his own bank. 

4. Another distinction said to exist between the case at bar and 
that of the Western National Bank is that there the money borrowed 
from the Western Bank was at once drawn ont by drafts payable to 
Harper, and not a penny of jt went to the beneflt of the Fidelity, 
while hère the crédit of |300,000 obtained by the loan was drawn ont 
on drafts issued to meet legitimate obligations of the Fidelity Bank. 
Upon the day upon which the crédit was given in New York to the 
Fidelity Bank by the Chemical Bank for the loan, however, Harper 
directed a crédit to be made in his favor on the Fidelity books of 
|300,000, and a charge of that amount to the Chemical Bank, and he 
afterwards checked ont this crédit. Under the circumstances, can 
the Chemical Bank hold the receiver as for money had and received? 
The question is not free from difflculty, and as the members of the 
court might not be able to agrée in their conclusions upon the same, 
and as the grounds already stated are quite sufladent to require the 
court to afflrm the judgment of the circuit court, we do not décide the 
point The decree of the circuit court is aflirmed, with costs. 



MONTGOMERY y. McDERMOTT et si. 

(Circuit Court, S. D. New York. November 30, 1897.) 

Dbath of Défendant Pending Attachment Ekocbedinss— Plaintiff's Eq- 
uitable Rembdt. 

A bill alleging, in substance, tbe issue and ievy of an attachment in an ac- 
tion brought to recover a large Indebtedness due, tlie deatb of tbe défendant 
pending the action, and the refusai of his foreign executors to revive it, a 
fund in control of tbe court, arising from the property attached, and a con- 
spiracy on tbe part of défendants to defraud the orator by removlng sucb 
fund beyond bis reach, states sufficient grounds for équitable relief. 

W. W. MacFarland and Stephen H. Olin, for complainant. 
Charles C. Beaman and Gherardi Davis, for défendants. 

COXE, District Judge. This is an equity action in aid of a suit 
at law in which the orator is plaintiff and one James McHenry, 
deceased, was défendant. A warrant of attachment was duly is- 
sued in the suit at law and was levied upon the property of Mc- 
Henry; the fund so attached being now, through the possession of 
the marshal, in the custody of this court. The orator has no rem- 
edy in the suit at law, for the reason that McHenry died in 1891 
and his foreign executors hâve not revived and décline to revive 
the suit, and also because the property is claimed by varions par- 
ties named as défendants, several of whom hâve combined together 
to procure the removal of the fund beyond the jurisdiction of this 
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court and there dîvide it among favored creditors to th,e injury of 
the orator. A portion of the property which is alleged to be covered 
by the attachment was sold with. the consent of the orator who re- 
linquished bis lien upon the express understanding that the pro- 
ceeds of the sales should be held by the trustées of the McHenry 
trust, in lieu of the property sold, untll his rights therein were flxed 
and determined. In violation of this agreement the said trustées 
in collusion with other défendants are seeking to dispose of the fund 
so realized with intent to hinder and delay the orator in the collec- 
tion of his debt. 

The foregoing are some of the salient facts alleged in the bill. 
The relief demanded includes a decree directing the défendant trus- 
tées to pay into the registry of the court the fund held by them 
which is subject to the attachment and also an injunction restrain- 
ing the défendants from interfering with the attached property. 
The bill is demurred to on the grounds that the orator is not entitled 
to the relief prayed for or to any relief, that the bill is indefinite, 
uncertain and multifarious, that there is a defect of parties défend- 
ant and that the orator has been guilty of lâches. In brief, the bill 
allèges a large indebtedness due from McHenry's estate to the orator, 
an attachment issued and levied in a suit at law brought to recover 
this debt, a fund in the control of this court applicable to the pay- 
ment thereof, inability to obtain relief at law, and a conspiracy on 
the part of the défendants to defraud the orator by removing beyond 
his reach the fund which should, pro tanto, satisfy his debt. 

Assuming, as the court must assume, the verity of thèse alléga- 
tions, it seems reasonably clear that unless the orator can maintain 
this bill he will lose his debt. No other remedy is open to him. 
His action at law, though alive, is paralyzed and moribund. He 
must obtain relief hère or nowhere. It is thought that the bill can 
be sustained upon the authority of Oase v. Beauregard, 101 U. S. 
688, Bank v. Wetmore, 124 N. Y. 241, 26 N. E. 548, and People v. 
Van Buren, 136 N. Y. 2.52, 32 N. E. 775, and cases cited. 

In the Van Buren Case, supra, the court say : 

"It woiild seem to be illogical to accord to the plalntifC the right to attach prop- 
erty fraudulently transferred, as he concededly may under the décisions in Ua!i 
V. Stryker, 27 N. Y. 596, and the other cases elted above, and yet deny him the 
right to hâve the lien preserved untll he can merge his claim in a judgment and 
issue final proeess for its collection. No adéquate remedy at law can be sug- 
gested in such a case. The jurisdiction of a court of equity to reach the prop- 
erty of a debtor justly applicable to the payment of his debts, even when there 
is no spécifie lien, is undoubted." 

To turn a suitor ont of court who présents such a statement of the 
difflculties which beset him as is found in this bill would seem con- 
trary to the principles of equity which delights in finding a remedy 
for every wrong. 

The point that no levy was made upon any property of McHenry 
and therefore that there is no attachment or lien to be protected and 
maintained is met by the allégations of the bill to the contrary, at 
folios 10, 11, 20 and 21. 

The bill further allèges that the transfers of the certiflcates by 
McHenry to Moran and Woodman were merely for the convenience 
83 F.— 37 
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of McHënry, the transférées holding tliem as his agents and em 
ployés withôut the actual possession and control thereof. Their 
title; sâys the bill, was only nominal, the real interest being held 
by McHenry. Bank v. Dakin, 51 N. Y. 519, Binchey t. Stryker, 28 
N. Y. 45, and Hall v. Stryker, supra, are authoritiea for the proposi- 
tion that an attachment mây reach property which the debtor has 
disposed of in fraud by his creditors. 

The bill attempts to excuse the lâches in bringing this action and 
succeeds in doing so sufiBciently, at least, to prevent the delay from 
being available on demurrer. 

The other grounds of demurrer are spécial and do not go to the 
merits of the controversy, but relate to alleged defects of parties 
and instifBcient allégations of the bill. It is unnecessary to discuss 
thèse questions at thls stage of the litigatlon. The court is now 
under the impression that the entire controversy can be determined 
upon the bill as it is now exhibited. Should it become necessary ît 
can be amended hereafter, and, should the orator succeed, the decree 
can be so framed as to préserve the rights of ail. Upon the whole 
case it is thought that the court should not attempt to deal with the 
complicated situation foreshadowed by the bill upon demurrer, but 
should postpone its considération until the parties hâve had an 
opportunity to présent their proofs, The demurrers are overruled; 
the défendants to answer within 30 days. 



BUTLER V. WHITE, Collector of Revenue, et al. BERRY v. SAME. RUCK- 

MAN V. SAME. 

(Circuit Court, D. West Virginia. November 8, 1897.) 

1. Officers of THE United Statks— Civil Service Law. 

The act known as the "Civil Service Act" Is constitutional. 
8. Same — Délégation of Législative Powers. 

Congress has not delegated to the président and the commission législative 
powers. 
8. Same. 

By ruie 3, § 1, the internai revenue service has been placed under the civil 
service act and rules made in pursuance of it. 

4. Same — Who are Officers. 

The plaintiffs in thèse actions are officers of the government in the internai 
revenue service. 

5. Same — Removal from Office. 

They cannot be removed from their positions except for causes other than 
political, in which event their removal must be made under the terms and 
provisions of the civil service act and the rules promulgated under it, which, 
under the act of congress, became a part of the law. 

6. Same. 

The attempt to change the position and rank of the officers in thèse cases 
Is in violation of law. 

7. SaMB— EQDITT JnHISDICTION. 

A court of equity has Jurisdletlon to restraln the appolnting power from re- 
movlng the officers from their positions If snch removals are In violation of 
the clvU service act. 
(Syllabus by the Court.) 
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Thèse were bills in equity flled against A. B. White, collector of 
internai revenue for the district of West Virginia, and others, by Wil- 
liam Butler, H. 0. Berry, and J. G. Ruckman, respectively, to enjoin 
the défendants from removing them from their positions as gauger 
and storekeeper, in a distillery, or from transferring them to other and 
subordinate positions. 

Chas. J. Faulkner, for complainants. 

John W. Mason, for commissioner of internai revenue. 

Joseph H. Gaines, U. S. Dist. Atty., for défendant White. 

JACKSON, District Jndge. Thèse causes are now heard upon the 
bills of plaintiffs and the demurrers and answers of défendants, which, 
by stipiUation of counsel, are heard together. The object and purpose 
of the bills are to restrain the défendants from removing the plaintiffs 
in this action from their présent positions as gauger and storekeeper, 
respectively, in the Hannis Distillery, or transferring them to any 
other and subordinate positions in the same distiUery. Thèse ofQcers 
were commissioned by the government, and assigned to duty, and were 
in the active discharge of the functions of their respective offices 
when the défendant White was appointed collector of internai reve- 
nue for the district of West Virginia. It is aUeged in the bills that 
this défendant is about to remove the plaintiffs in thèse actions upon 
political grounds, and it is claimed tliat neither the défendant nor 
the appointing power has the right or power to remove the incum- 
bents from their oflices for political reasons. The demurrers to the 
bills in thèse cases raise 14 grounds of objection, which may aU be em- 
braced in three points: 

First. Is the act of congress known as the "CivU Service Act," 
passed in 1871, and as amended in 1883, constitutional? In consider- 
ing this question, it is well to refer to the history of the country which 
finally led to the passage of this act. The leamed counsel who argued 
thèse cases on behalf of the plaintiffs reviewed, to some estent, the 
action of the various administrations of this government from that of 
Washington down to 1820, when congress passed an act ûxing, for the 
flrst time, the tenure of offtce for district attorneys and marshals of 
the United States. Prior to this time it appears that removals from 
office were comparatively few, and that such action, when had, was 
always for causes other than political. After the passage of the act 
of 1820, subséquent administrations began to make changes in that 
class of oiHcers who held their positions at the pleasure of the ex- 
ecutive. As the country grew, not only in territory but in popula- 
tion, the thirst and greed for office became so great that a growing 
necessity was felt that some législation should be had to correct, as 
far as possible, the evils growing out of the existing system of ap- 
pointments. Such was the condition of the public mind of the country 
that Président Grant, one of the greatest men that ever occupied 
the presidential chair, felt it incumbent on himself , in his annual mes- 
sage of December 4, 1870, to call the attention of congress to the im- 
portance and necessity of reform in "the manner of making ail ap- 
pointments." He employs the foUowing strong and striking language 
in his message, from which I quote: 
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"Always favoring practical reforms, I respectfully call your attention to on& 
abuse, of long standing, which I would like to see remedled by this congress. 
It is a reform In the civil service of the country. I would bave it go beyond 
tbe mère fixing of the tenure of office of clerlis and employés who do not require 
'the advlce and consent of the senate' to make thelr appointments complète. 
I would hâve It govern, not the tenure, but the manner of maklng, ail appoint- 
ments. There is no duty which so embarrasses the executive and heads of de- 
partments as that of appointments; nor is there any such arduous and thankless 
labor Imposed on senators and représentatives as that of flpding places for con- 
stituants. The présent System does uot secure the best men, and often not even 
fit men for public place. The élévation and purification of the civil service of 
the government will be hailed with approval by the whole people of the United 
States." 

In pursuance of this recommendation of Président Grant, congress, 
on the 3d day of March, 1871, passed an act the purpose and object of 
which, among othér thingg, was "to regulate admissions to the civil 
service." It appears, however, that this act was insuiBcient to ac- 
complish the purposes for which it was framed. Its ternis and pro- 
visions were so critieised that there was a consensus of opinion that 
further législation was needed. Président Arthur, influenced, no 
doubt, by the public sentiment of the country, felt it his duty, in his 
annual message of December 4, 1882, to the Forty-Seventh congress, 
to call the attention of that body to this subject, in which he em- 
ployed the foUowing language: 

"I trust that, before the close of the présent session, some décisive action may 
be taken for the correction of the evils which adhère in the présent method of 
appointment; and I assure you of my hearty co-operation in any measures 
which are llkely to eonduce to that end." 

After this recommendation of Président Arthur, congress took up 
the subject, and promptly passed an act "to regulate and improve the 
civil service of the United States," which was approved by the prési- 
dent on the i6th day of January, 1883. Bills were introduced in 
both houses of congress, but the biU that was passed by the senate, 
after much discussion in the house, was passed by the house, and 
approved by the président. In the discussion that took place npon 
this bill in the senate some of the most distinguished lawyers of that 
body participated, among whom were Senator Hoar, of Massachusetts, 
Senator Edmunds, of Vermont, Senator Brown, of Georgia, Senator 
George, of Mississippi, Senator Ingalls, of Kansas, Senator Cockerell, 
of Missouri, and Senator AUisdn, of lowa. I refer to the utterances 
of thèse distinguished lawyers as part of the contemporaneous history 
of this act, and it is to be observed that not one of thèse gentlemen 
entertained any doubts as to the constitutionality of this act, but the 
gênerai trend of the discussion seems to hâve conceded its constitution- 
ality. The utterances of both Senator Hoar and Senator Edmunds 
maintain its constitutionality, and the skeptical légal mind that dif- 
fers with me, and entertains dbxibts as to the constitutionality of the 
act, is referred to the able discussions that took place at the time it 
was under considération. 

This court might well content itself with what it bas now said, 
but I am not either without authority or précèdent upon this sub- 
ject. The constitution of the United States (article 1, § 8, cl. 18) 
confère upon congress the right "to make ail laws which shall be 
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necessary and proper for carrying into exécution thé foregoing pow- 
ers and ail other powers vested by this constitution in the govern- 
ment of the United States, or in any department or offlcer thereof." 
XJnder this provision of the constitution, congress, as early as the 
27th day of July, 1789, passed an act that "the head of each depart- 
ment is authorized to preseribe régulations, not inconsistent with 
law, for the government of his department, the conduct of its offl- 
cers and clerks, the distribution and performance of its business, 
and the custody, use and préservation of the records, papers and 
property appertaining to it." That act has been in force from the 
day of its passage to the présent time. Hère is a power cfonlerred 
by the authority of congress upon the head of each department, and 
is in no sensé a delegated power of législation. The évident pur- 
pose of congress was to furnish each department with authority to 
regulate the conduct of its ofiScers and employés, and the distribu- 
tion and performance of the business of the office. If such a power 
to legislate had been delegated under that act, the courts of this 
country would long since hâve been invoked to pass upon the power 
of congress to delegate a power to the head of any department which 
alone belonged to it ; but long acquiescence in the act is of itself suffi- 
cient évidence of the right of congress to pass it. 

Judge Marshall, in his opinion in the case of McCulloch v. Maryland, 
4 "WTieat. 421, uses the following language, which I think appropriate 
to the discussion of the question under considération: 

"AU must admit that the powers of the government are Umited, and that 
Its Ihnlts are not to be transcended. But we think the sonnd construction ofl 
the constitution must allow to the national législature that discrétion, with 
respect to the means by which the powers it conf ers are to be carried into exécu- 
tion, which will enable that body to perform the high dutles asslgned to it 
In the manner most bénéficiai to the people. Let the end be legitimate, let It 
be wlthin the scope of the constitution, and ail means which are appropriate, 
which are plalnly adapted to that end, which are not prohibited, but consist 
with the letter and spirit of the constitution, are constitutlonal." 

In the case of Ex parte Ourtis, 106 U. S. 371, 1 Sup. Ct. 381, this 
doctrine was again afflrmed by the suprême court of the United 
States, in an opinion delivered by Chief Justice Waite, in which he 
uses the following language: 

"That the government of the United States is one of delegated powers only, and 
that Its authority Is defined and limited by the constitution, are no longer open 
questions; but express authority is given congress by the constitution to make 
ail laws necessary and proper to carry Into effect the powers that are delegated. 
Article 1, § 8. Wlthin the legitimate scope of this grant, congress is permitted 
to détermine for Itself what is necessary and what is proper." 

I assume that, when congress passed thèse acts, it did détermine 
for itself what was necessary and what was proper; that there was 
a necessity to remedy the evil growing out of the existing appoint- 
ments to office; and that the acts passed were constitutlonal, and 
therefore proper. Is it not compétent, and clearly within the legiti- 
mate scope of the powers of congress, under the constitution, to 
remedy an existing evil? If so, did congress, in the passage of 
thèse acts, exceed its legitimate power under the constitution? I 
think not. Under our System of government. congress, by law, is 
vested with the power alone to remedy existing evils; but it is the 



682 83 FEDERAL REPORTER. 

duty of tlie executive, when congress by an act applies a remedy, 
to see that the act is faithiully enforced. Wlien congress under- 
takes to apply a remedy to an eril by repealing an existing law, or 
by amending the law, or by the passage of an act wMch. bas for its 
object an improvement of tbe civil service of tbe country, can it 
be said that congress bas exceeded its power? I tbink not. If 
the time should ever corne in the history of this government when 
congress cannot regulate the administration of the civil service of 
the country, in my judgment it will be an untoward event, which 
will strike at the very foundation of the existence of the government. 

I reach the conclusion that there can be no question as to the con- 
stitutional power of congress to pass thèse acts. In support of this 
position I cite clause 18, § 8, art. 1, Const. U. S. ; Marbury v. Madison, 
1 Cranch, 137; McCulloch v. Maryland, 4 'WTieat. 421; Ex parte 
Hennen, 13 Pet. 259; Ex parte Curtis, 106 U. S. 371, 1 Sup. Ot. 381; 
U. S. V. Perkins, 116 U. S. 483, 6 Sup. Ct. 449. 

The second ground of demurrer is that the assignment or revoca- 
tion of assignment of thèse parties to duty is not protected by the 
provisions of the civil service law or the régulations in pursuance 
thereof. It is urged that the plaintiffs hold positions not technically 
in the executive civil service. I cannot agrée with this position. 
Section 1, rule 3, of the revised rules promulgated May 6, 1896, dé- 
clares that : 

"AU that paît of the executlye civil service of the United States which haa 
been or may hereafter be classifled under the civil service act, shaJl be arrangea 
In branches, as follows: The departmental service, the custom-house service, 
the post-office service, the government printing service and the internai revenue 
service." 

Storekeepers and gaugers are appointed by the secretary of the 
treasury, and are required by the statute to take an oath to faith- 
fully perform the duties of their ofQces, and to give bond for the 
faithful discharge of their duties. The storekeepers are to receive 
a compensation not to exceed four dollars a day, to be determined 
by the commissioner of internai revenue, and are not permitted to 
engage in any other business while in the service of the United 
States without the written permission of the commissioner of inter- 
nai revenue. The fées of gaugers are to be determined by the 
quantity gauged, under such régulations as the commissioner may 
prescribe. Thèse places held by the plaintiffs are positions of honor 
and trust, and hâve attached to them a fair compensation. It is 
true that their duties are ministerial; yet the faithful discharge of 
them is so important to the government as to require men of capacity 
and integrity. Section 6 of the same rule déclares that: 

"The Internai revenue service shall Include offlcers and employés In any in- 
ternai revenue district who hâve been, or may hereafter be, classifled under the 
civil service act." 

By the direction of the président, the secretary of the treasury 
classifled ail persons not before classifled in the internai revenue 
service, except those merely employed as laborers or workmen, and 
those whose appointments are subject to confirmation by the sen- 
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ate, and made report to tke commission, in pursuance of raie 12, § 
1. It must be apparent that gaugers and storek;eepers are eitlier 
"oÊ8cers or employés" in the internai revenue deparlment, and it is 
immaterial whether they are ofïicers or employés. In either event 
they are protected under the rules of the civil service, as they do not 
fall within the exception of rule 12, § 1. 

The acting commissioner of internai revenue, Mr. G. W. Wilson, 
reported to the commission the classification of the internai revenue 
service, which was approved by the secretary of the treasury. A 
provision of section 7 of the act is that, after the expiration of six 
months from the passage of the act, "no oflBcer or clerk shall be 
appointed, and no person shall be employed to enter, or be promoted, 
in either of the said classes now existing, or that may be arranged 
hei-eunder, pursuant to said rules, until he has passed an examina- 
tion or is shown to be specially exempted from such examination in 
conformity herewith." But this act provides for certain excep- 
tions, one of which is that persons who hâve been honorably dischar- 
ged from the military or naval service are not required to be classi- 
fled under this act. By rule 3, § 1, the internai revenue service was 
placed in the classifled service; and under section 6 there were in- 
cluded "the ofïicers and employés in any internai revenue district 
who hâve been or may hereafter be classifled under the civil service 
act." As we hâve seen, section 7 forbids the appointment of a per- 
son, after the expiration of six months from the passage of the act, 
until he has passed an examination or is shown to be specially ex- 
empt from such examination in conformity with its provisions. 
The plaintifls in thèse actions having been more than six montjis in 
possession of the offlces from which it is now sought to remove them, 
no person can be appointed or employed to take either of said posi- 
tions except as provided for in section 7, unless they fall within the 
exception to rule 9. 

But it is claimed that the assignments made to take the places of 
the plaintiffs in thèse varions actions do fall within the exception 
to rule 9, which provides that: 

"A vacancy in any position wliicïi has been, or may liereafter be, classifiefl 
under tlie civil service act, may, upon réquisition of ttie proper ofHcer and the 
certiflcate of the commission, lâe filled by the reinstatement, witbout examina- 
tion, of any person who, within one year preceding the date of said réquisition, 
has, through no delinquency or misconduet, been separated from a position in- 
ciuded within the classifled service at the date of said réquisition and in that 
department or office, and that branch of the service, In which said vacancy 
exists." 

The answer to this position is that there are no vacancies, and 
until vacancies occur, under the rules of the civil ser\4ce, no assign- 
ments can be made. In the cases before us there are no vacancies 
in thèse positions, either by death or résignation; nor can there 
be vacancies by removal unless they are in conformity with the civil 
service act and the rules and régulations made under it. But it is 
insisted that this is not a removal, but a transfer, and that under 
the provisions of section 3154 of the Revised Statutes, passed August 
15, 1876, the commissioner may transfer any gauger or stoiekeeper. 
That section pro vides that: 
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"The commlssloner may aiso transfer any inspecter, gauger, storekeeper or 
storekeeper and gauger from one distillery or place of duty or from one collec- 
tion district to another." 

This section is mandatory and binding upon every ofScer of the 
United States who cornes within its terms, but it does not authorize 
the appointing power to make the changes proposed by the défend- 
ant collector. It is obvions from the reading of that section that it 
only authorizes the commissioner to transfer the offlcers mentioned 
in it from one place of duty to another place of duty in the same 
district, or from one collection district to another. It does not in 
express terms say that you may transfer the oiScers mentioned in 
it from one position to another in the same distillery. It was evi- 
dently the intention of congress, in the enactment of this clause of 
that section, to permit transfers as I hâve indicated; but there is no 
provision for the reducing of a man in the erade or position that he 
has held. Congress evidently supposed that, if it became necessary 
to remove or reduce a man for incompetency to a lower position 
in the same grade, the appointing power might exercise the power 
of removal; but, since the passage of the civil service act, that power 
of removal is now limited and controlled by it, which, being a subsé- 
quent act to section 3154, so far as they are in conflict with each 
other, limits and controls the commissioner in his action. 

It is idle to say, as in the instance of Ruckman, in this case, that, 
where he has held the position of "head or day storekeeper," he can 
be changed or transferred from that position to that of "additional 
storekeeper," which is a change in rank, without nullifying the civil 
service act and the rules in force under it. A transfer of this char- 
acter from the head or chief position to a secondary position, as 
that of additional storekeeper necessarily must be, is a change of 
rank in a public position, which is necessarily a removal that can 
only be made under the civil service act and the rules formulated 
under it. Can it be said that a transfer or assignment in the same 
distillery, from one position to another, does not operate as a re- 
moval from one position to the other? Is not the position from 
which the ofiflcer is transferred vacated, and is he not placed in a 
new position? What can be the object and purpose of a transfer 
unless it is to remove the incunibent from the position he occupies? 
As we hâve before said, thèse oiHcers held their positions before and 
at the time the présent collector was appointed, and entered upon 
the discharge of his duties on the Ist day of Julv, 1897. It is ob- 
vions from what appears in thèse cases that the présent collector is 
attempting to secure a change in positions or a revocation of the 
assignments of thèse ofiQcers, and to substitute others in lieu of them. 
If there were vacancies in thèse offices, of course he would hâve the 
right to make recommendations to the commissioner to hâve persons 
appointed to flll the vacancies; but there are no vacancies, and 
none can be created except in case of death or résignation, or in 
conformity to the civil service act and the rules promulgated under it. 

It has been held that an appointment to an olHce opérâtes as a 
removal of the then incumbent. An office, when once filled, cannot 
be deemed vacant until the term of service expires, or until the death 
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or removal or résignation or abandonment of tlie incumbent. 5 
Waite, Act. & Def. § 14; Keenan v. Perry, 24 ïex. 253; Jolinston v. 
Wilson, 2 N. H. 202. By a provision of clause 2 of section 2 of the 
civil service act, tlieir positions can only be flUed by sélection, accord- 
ing to grade, from among tbose graded highest as the resuit of com- 
pétitive examination. It is true that, by a provision of rule 9, 
certain exceptions are made to tbat raie, and it is claimed that thèse 
parties fall within the exception because they bave heretofore held 
thèse positions, and seek to be reinstated therein. If, however, 
there were vacancies, the appointments to flll the positions, to be 
légal, should be made in pnrsuance of clause 2 of section 2, in connec- 
tion with the exceptions contained in rule 9; but there is no pre- 
tense upon the part of the appointing power that they ever intended 
to comply with those provisions of the law. The effort to remove 
thèse offlcers seems to be in violation of the executive order of July 
27, 1897, amendatory to civil service rule 2, which provides that: 

"No removal shall be made from any position subject to compétitive examina- 
tion, except for just cause, upon written charges filed with the head of the 
department or other appointing offlcer, of which the accused shall hâve fuU 
notice and an opportunlty to make défense." 

The présent incumbents hold positions of honor and trust, which 
positions, I hold, are within the provisions of the civil service act and 
the rules formulated and adopted in pursuance of it. K I am cor- 
rect in this position, then thèse incumbents could only be removed in 
the manner provided for by that act and the executive order of July 
27, 1897. Now, it seems to me no grounds bave been shown for their 
removal, except "for the good of the public service." This is a rea- 
son that was employed by the ofBcers of the government, when they 
desired to remove any one that was obnoxious to them, long prior to 
the passage of the civil service act. It is too gênerai, vague, and in- 
deflnite to authorize the removal of an offlcer under existing law. By 
the very terms and provisions of the rule just referred to, he bas to 
be confronted with the charges that are made against him, and to 
hâve full notice and an opportunity to make défense. No charges 
of a spécifie character hâve been preferred against thèse offlcers; no 
notice has been served upon them of any charge; and no opportu- 
nity has been furnished them to meet the vague and indefinite charge 
"for the good of the public service." The very object and purpose 
of the rule which was promulgated on the 27th day of July, 1897, was 
to furnish a full opportunity to every offlcer who was within the civil 
service to meet any charges made against him. This has not been 
doue in this instance, and I must hold that under the rules formu- 
lated by the président and the civil service commission, and promul 
gated by that executive order, the effort to remove the offlcers in ques- 
tion is illégal. The rules promulgated by the président and the com- 
mission are clearly within their scope and power, under the act of 
congress ; and, when they exercise the power to limit and restrict the 
power of removal as they deem best for the public interest, it is only 
the exécution of a duty imposed upon them by congress, and which 
sbonld be eflectually performed and fully complied with. 

To my mind it is clear that storekeepers and gaugera are" employés 
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of the government that are protected by the rules and régulations 
promulgated under the civil service act by the executive and the com- 
mission; that a revocation of the assignments or transfer of the plain- 
tiffs in thèse actions is in effect a removal, and that a removal for po- 
litical reasons falls within the inhibition of the civil service act and 
the rules promulgated under it; that there can be no appointment to 
any position unless there is a vacancy; and that the vacancy must be 
flUed in conformity to the provisions of the civil service act and the 
rules made under it. 

The third ground of demurrer is that a court of equity cannot en- 
join an ofScer or party from exercising the power of removal. I hâve 
heretofore discussed this question in the case of Priddie v. Thompson 
(United States marshal for this district), and, although some of my 
brothers hâve differed with me in the conclusions I reached in that 
case, yet I hâve seen nothing emanating from them to shake my con- 
victions, 82 Fed. 186. In discussing a grave and important question 
of this character, it is well sometimes to hâve recourse to flrst prin- 
ciples. Story, who is a standard authority, says that "equity bas 
jurisdiction in cases of rights recognized and protected by the munic- 
ipal jurisprudence where a plain, adéquate, and complète remedy can- 
not be had in the courts of common law." 1 Story, Eq. Jur. (12th 
Ed.) § 33; 1 Coop. Eq. PL 128, 129; Mitf. Jeremy, PL Eq. 122, 123; 
1 Wood, Lect. yii. pp. 214, 215. "The remedy must be plain, for, if it 
be doubtful and obscure at law, equity will assert jurisdiction. It 
must be adéquate, for, if at law it falls short of what the party is en- 
titled to, that founds a jurisdiction in equity." Accepting this défini- 
tion as not only précise, but descriptive of the powers of a court of 
equity, does not the case under considération fall within the jurisdic- 
tion of such a court? In the bills filed in thèse cases it is alleged that 
lie plaintiffs hâve not only an interest in, but a right to, the posses- 
sion of the oiHces they hold, and their émoluments, and to that extent 
a vested right, of which they cannot be deprived except by opération 
of law, and not by the capricious action of a superior ofScer. Has 
not a person who holds and is in possession of an office to which there 
is a f air salary attached, to remunerate him for his services, a right 
to the protection of the law to prevent an injury to him by the doubt- 
ful assertion of the rights of another as to his ofBce? Has he not a 
material interest in the possession of the oiHce and the salary attached 
to it? If he has such an interest in the office and émoluments, is there 
not a right which should be recognized and protected by the law in 
the employment of it? ïhe fact that another party desires and seelis 
the office is évidence of its value to him, and, if it is valuable to the 
one seeliing it, surely it must be to the one holding it. If no value 
was attached to the position, there would be no occasion for thèse pro- 
ceedings. The fact that they hâve been instituted to protect the in- 
cumbents in the enjoyment of their offices is conclusive évidence that 
there are some rights involved. 

What, then, is the most complète rernedy afEorded? The plain an- 
swer to this question is that the only remedy that is adéquate and 
complète must be of a préventive character, which seeks to restrain 
the défendants from ousting the plaintiffs from their positions. There 
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can be no légal remedy, for the reason that the incumbenta, when 
once ousted from their positions, bave no recourse whaterer. The 
plaintiffs are entitled to a préventive remedy to préserve the "status 
quo" until the titles to the différent positions and offices can be set- 
tled by some légal proceeding. Equity alone fumishes that remedy, 
and, if this remedy does not exist, then there is a case of an alleged 
wrong without a remedy. In the progress of a civaization that is giv- 
ing us railroads, telegraphs, téléphones, and numberless other things, 
aU of which are regarded as necessary to both our business and social 
life, it often becomes necessary to invoke the latent powers of our ju- 
risprudence as a necessity arises which requires it This jurisdiction 
is only the application of existing powers in a court of equity to a new 
case. Courts of equity hâve exercised their jurisdiction permitting 
oificers de facto of a school district to restrain persons claiming to be 
officers de jure, but who are not in possession, from taking posses- 
sion of a school house, and from ïnterfering with the officers de facto 
in the employment and management of school affairs. Brady v. 
Sweetland, 13 Kan. 41. The question involved in thèse proceedings 
may be^aid to be analogous to the case just referred to. This injunc- 
tion is to restrain the défendants from interfering with the plaintiffs 
in the possession of their offtces, and is in no sensé to try the right of 
possession or title to the offices. Proceedings by injunction cannot be 
used for that purpose. 

I thinlv the foregoing views are clearly sustained by Story's Eqiyty 
Jurisprudence. But I do not rely upon text-books alone to sup- 
port my views as to this position. In Waite's Actions and Défenses 
there will be found many références where courts of equity hâve ex- 
ercised this jurisdiction where there was a controversy between par- 
ties claiming the same office. It will never be assumed to oust 
a person from an office under a color of title until his right to such 
office has been determined; but it will be exercised to protect a 
party in the possession of his office until he has been ousted by a 
légal proceeding. In a well-considered case by the suprême court 
of Louisiana it was held that an officer cannot be dispossessed by a 
third person whose title he disputes until the latter shaU first try 
the disputed right; and the learned judge who delivered the opin- 
ion of the court cites the cases of Brady v. Sweetland, 13 Kan. 41, 
and Palmer v. Foley, 45 How. Prac. 110. The reason is very 
obvions that a claimant cannot take the law in his own hands, even 
with the assistance of others, to oust an incumbent in advance of 
judicial termination of the disputed right; and that court held that 
"the claimant and ail others may be properly enjoined from inter- 
férence with the party in possession of the office until the dispute can 
be judicially settled." Guillotte v. Poincy (La.) 6 South. 507. 

In the case of Ex parte Sawyer, 124 U. S. 402, 8 Sup. Ot. 482, Chief 
Justice Waite, referring to the remedy by injunction, uses the fol- 
lowing language, which seems to support the view I hâve taken of the 
question under considération: 

"I can easUy concelve of circumstances under wliich a removal, even for a 
sliort perlod, would be productive of irrémédiable mischief. Such cases may 
rarely occur, and the propriety of sucb an application may not often be séçn; 
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but If one arises, and if the exercise of the jurisdictîon can erec be proper, the 
proceedlngs of tlie court in due course upon a bill flled for such relief wlll not 
be roid, even thoiigli the grounds upon wliicli It is asked may be insufficient" 

The law as thus laid down by the learned chief justice in the case 
cited would seem to dispose of the question under considération. 

In the case of Marbury v. Madison, 1 Cranch, 166, Chief Justice 
Marshall uses the following language: 

"But where a spécifie duty Is assigned by law, and Individuai rights dépend 
Upon tlie performance of that duty, it seems equally clear tliat tlie individuai 
wbo conslders himself Injured lias a right to resort to tlie laws of bis country 
for a remedy." 

Spécifie duties, in the cases of thèse plaintilïs, are assigned to 
them by law, viz. the duties of gauger and storekeepers. The "in- 
dividuai rights" or the rights of the owners of the distillery to which 
they hâve been assigned for duty dépend to a great extent upon the 
faithful performance of their duties. They claim to hâve an "indi- 
viduai right" in the offices they respectivelv hold, and they conceive 
themselves to be injured in their rights when there is an effort to 
remove them from their positions. Under the authority nf the cases 
cited, I hold that they hâve a right to resort to the courts "of their 
country for a remedy. If they cannot resort to the courts for a 
préventive remedy to stay the hand of the appointing power in re- 
moving them from their positions, then they hâve no remedy, al- 
though the act of the appointing power may be in violation of the 
civil service act and the ruies made under it. It cannot be said 
that where congress, by its act, has undertaken to limit and restrain 
the appointing power, and the appointing power attempts to nullify 
the plain provisions of the act, that there is no remedy. 

High on Injunctions says that: 

"The plaJntiff says: 'I am the actual Incumbent In possession of the office 
to which I clalm to be legally entitled. Défendant, claiming under a title the 
validity of which I dispute, is seeking to oust me extrajudicialiy, in wliich effort 
he will hâve the aid of my feilow members on the board; and I ask judicial 
aid to proteet my incumbency to the position untii défendant shall, in due 
course of judicial procédure, establish hls right and title.' Such an action falls 
within a well-recognized branch of relief by injunction. While courts of equity 
uniformly refuse to interfère by the exercise of their préventive jurisdiction to 
détermine questions relating to the titie to office, they frequentiy recognize and 
proteet the possession of offlcers de facto by refusing to interfère witb their 
possession in behalf of adverse claimants, or, If necessary, by protecting such 
possession against the interférence of sucli claimants; and the granting of an 
injunction in such a case in no manner détermines the question of title in- 
volved, but merely goes to the protection of the présent incumbents against tho 
interférence of claimants ont of possession, and whose title is not yet estab- 
lished." 2 High, Inj. (2d Ed.) S 1315. 

It is said by the learned judge who delivered the opinion of the 
suprême court of Louisiana, supra, that the doctrine as laid down 
by High "is in the interest of social peace and order, and conforms 
to the object and policy of the law in ail remédiai provisions, for 
the settlement of disputed rights which always respect and maintain 
the status quo until the controversy shall be settled in the orderly 
course of judicial procédure. Plaintiff is undoubtedly the de facto 
offlcer, because he claims the oiïice and is in possession of it, perform- 
ing the duties under color of appointment." 5 Waite, Act. & Def. p. 



BDTLER V. WHITE. 589 

7, § 9; Buckman v. Ruggles, 15 Mass. 180; Com. v. McCombs, 56 Pa. 
St. 436; State v. Howe, 25 OMo St. 588; Braidy v. Theritt, 17 Kan. 
468. 

A récent work, entitled American & English. Décisions in Equity 
(volunae 3, p. 440), lays down tlie principle, and quotes the following 
authority, and sustains it: "Th.e actual incumbent of an office, wheth- 
er de jure or de facto, if duly qualified, and if in office by virtue of a 
certiflcate of élection issued by the proper ofBcers, will be protected 
by injunction against unlawful interférences with bis possession 
tbereof" (Brady v. Sweetland, 13 Kan. 41; Braidy v. Theritt, 17 
Kan. 469; Guillotte v. Poincy, 41 La. Ann. 333, 6 South. 507; Palmer 
V. Foley, 45 How. Prac. 110 ; State v. Superior Court [Wash.] 48 Pac. 
741) ; as, by illegally electing another in his stead (Wheeler v. Board 
of Fire Com'rs, 46 La. Ann. 731, 15 South. 179) ; or by removing him 
without authority (Armatage v. Fisher, 74 Hun, 167, 26 N. Y. Supp. 
364). It will also sometimes interfère to protect the interests of 
the public; e. g. when two différent bodies claim to act as the com- 
mon council of a city. Kerr v. Trego, 47 Pa. St. 292. 

The plaintiffs in thèse actions are ail officers "de facto," if not 
"de jure," claiming the possession of their offices and performing the 
duties under color of appointment. I therefore reach the conclu- 
sion that the plaintiffs hâve a right and interest involved in the of- 
fices they hold, and that that right and interest is questioned by the 
défendants in thèse cases, and that the only légal remedy they hâve 
to protect themselves in the enjoyment of their various offices, as 
against those who are seeking to oust them, is the restraining power 
of this court to prevent interférence with their possession until the 
titles to the offices hâve been settled by due course of law. 

It follows from what I hâve said — First, that the act known as the 
"Civil Service Act" is constitutional ; second, that congress has not 
delegated to the président and the commission législative powers; 
third, that by rule 3, § 1, the internai revenue service has been placed 
under the civil service act and rules made in pursuance of it ; f ourth, 
that the plaintiffs in thèse actions are oflficers of the government in 
the internai revenue service; flfth, that thev cannot be removed 
from their positions except for causes other than political, in which 
event their removal must be made under the terms and provisions 
of the civil service act and the rules promulgated under it, which, 
under the act of congress, became a part of the law ; sixth, that the 
attempt to change the position and rank of the officers in thèse cases 
is in violation of law; seventh, that a court of equity has jurisdiction 
to restrain the appointing power from removing the officers from 
their positions if such removals are in violation of the civil service 
act. For the reasons assigned, the demurrers to the bills will be 
overruled. 

I corne now to consider the défense raised by the answers, other 
than the questions of law which were disposed of on the demur- 
rers. The main question for considération is a question of façt. 
The contention of the défendants is that they were not served witl- 
the injunction before the commissioner had attempted to vacate 
the positions of gauger and storekeeper by the transfer or assign- 



590 83 FEDERAL REPORTER. 

ment of otliers to the positions of Kuckman, Butler, and Berry. 
From the answer of Collector White, as well as from his affldavits, 
and of tlie conunissioner, it appears that there was, for some reason, 
hasty action in regard to thèse offlcers. The action by the commis- 
sioner was taken by him on the evening of September 30th, by wire, 
when he notified the plaintiff Euckman of his transfer, and the 
plaintiffs Butler and Berry of the revocation of their assignments. 
The collector claims that he was présent on the moming of October 
Ist to exécute the télégraphie order of the commissioner. As we 
hâve before said, thèse plaintiffs, being offlcers of the government, 
were not removable at the will or caprice of the commissioner; 
and, the commissioner also being an ofâcer of the government. his 
action in this matter must conform to the law, and not be in viola- 
tion of it. The évidence does not show that the commissioner sent 
any commissions to the défendants Thayer and Sutton, who Were 
assigned to take, respectively. the ofSces of gauger and head store- 
keeper, before the time that they were served with the notice of the 
injunction restraining them from interfering with the possession of 
the incumbents. No officer in charge of an officiai position would 
be justifled in turning over his position to his successor until that 
successor had appeared with his commission, and taken the oath, and 
given bond, as required by law. The évidence does not disclose 
that a single one of any of thèse prerequîsites of the law had been 
complied with before this service of the injunction. It is very ap- 
parent that what was done in regard to thèse removals was done in 
haste. One thing is clear both from the answer and the afSdavit 
of Collector White : that he does not deny the fact that he knew of 
the intended application for an injunction or that the injunctions had 
been allowed. This is a significant fact, tending to show either that 
he was very ignorant of what was going on, or that he carefully 
avoided committing himself either as to the application or the ppn- 
dency of the injunction. But he must hâve known of the allowance 
of the injunction in the Butler case, which was allowed in term 
time, in open court, on the 29th day of September; and the eveu- 
ing of the very next day there was an attempt to transfer Ruckman, 
and to revoke the assignment of Butler. It cannot be doubted that 
he knew of the Butler injunction ; hence his effort to hâve Euckman 
transferred and Berry's assignment revoked before they secured in- 
junctions. If he knew of the allowance of the injunctions. he was 
bound to respect them as much as if he had been served with notice. 
Upon the question of notice and service of the order of injunction 
there is some conflict in the évidence. I will consider the évidence 
in the cases of Butler and Euckman together, as the same affidavits 
apply to both cases. Euckman, who was head storekeeper, swears 
that he did not surrender his possession; that, at the time the in- 
junction was served on White, he was in possession of his offlice, dis- 
charging its duties; that the did not take upon himself and discliarge 
the duties of additional storekeeper, the position held by Butler; 
that he only recéived notice of his transfer from head storekeeper 
to additional storekeeper at 10:55 a. m., October 2, 1897; and that 
this inforniation was contained in a letter from the collector, mailed 



BUTLEE V. WHITE. 591 

from Parkersburg at 4 p. m. of October Ist. He furtlier states that 
Sutton admitted to him on the Ist day of October tliat he had re- 
ceived no authority from the défendant to act as storekeeper, and 
that the authority reached him on the morning of October 2d. Ruck- 
man could not hâve aeted as additional storekeeper, for the reason 
that Ms assignment was canceled by wire October 2d, the same day 
that he received notice that Sutton was to take his place. Sutton 
was to talîe Euckman's place, and Ruckman was to take Butler's; 
but îluckman's place was never vacant, or, if it was, he was directed 
by wire on the evening of October 2d to remain in charge of the 
warehouse until further orders. It is apparent that Sutton never 
took possession of the warehouse, or, if he did, he was superseded by 
the order directing Euckman to remain in charge, which, by its terms, 
shows that he was to continue in his position, and not to vacate it. 
Butler testifies that he was in the actual service of the government 
at the time the injunction was served on White, and that Euckman 
did not take his position, nor did he (Ruckman) perform the duties 
of additional storekeeper, for the reason that he had been served 
with the order of injunction, and declined to perform the duties 
of the ofQce held by aflSant. The deputy marshal says that the 
process was served on Euckman on the evening of the Ist of October. 
Faulkner proves that Berry handed a letter to Euckman on the 
morning of the 2d of October, authorizing Euckman to act as addi- 
tional storekeeper. Euckman swears that, at the time of the service 
of the injunction in this ca^e upon Sutton (who admits that it was 
about 9 o'clock on the night of October Ist), he was performing 
and discharging the duties of head storekeeper at the distillery. 
The affidavits of White and Sutton contradict the sworn statements 
of Butler, Euckman, Faulkner, and the deputy marshal. The weight 
of évidence as to the notice seems to be, and is, with the plaintiffs. 
It is unfortunate this this conflict should hâve occurred. One thing 
is évident: that Butler has never surrendered Ms position, and, so 
far as the défendant Euckman is concerned (who does not claim it, 
but who insists upon his right to hold the position of head store- 
keeper), Butler holds his position adverse to Euckman. 

In the case of Berry, gauger, the same character of conflicting 
évidence exists as in the cases just passed upon. Berry dénies that 
Thayer entered upon the duties of gauger on the Ist day of October, 
but swears that he was in possession of the property as gauger. 
Berry states that on October 2, 1897, Thayer came out to the dis- 
tillery, and, after asking him if he was the gauger in charge, showed 
him a telegram purporting to come from the commissioner of in- 
ternai revenue, assigning him as gauger at said distillery. This 
afQdavit is supported by the affidavits of Faulkner and McMahan. It 
is contradicted by White and Thayer as to the time when Thayer 
took possession of the office, and as to the time of the service of the 
injunction. The marshal testifies that thev were served the even- 
ing of October Ist with a copy of the injunction. Faulkner and Mc- 
Mahan sustain Butler as to what occurred on the morning of the 
2d day of October, from which it clearly appears that Thayer came 
that morning to take possession of the office. The only two disin- 
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terested witnesses to ail of thèse occurrences, and particularly as 
to the time of the service of notice, are Faulkner and McMahan. 
Both. of thèse witnesses sustain Euckman, Butler, and Berry. The 
afiadavits of both White and Thayer say they were at the distillery 
on October Ist, and that Berry was not there, and could not there- 
fore turn over the possession of any government property in his 
charge to Thayer. But White says there was no government prop- 
erty to turn over. The commissioner required him to turn it qver, 
but the collector says there was none to turn over. By référence 
to the "Régulations and Instructions Concerninjr the Tax on Dis- 
tilled Spirits," under the Revised Statutes of the United States, and 
subséquent acts, issued Pebruary 19, 1895 (pages 14 and 15), it will be 
seen: "That gaugers are made cnstodians of cistern rooms, * • * 
and that under no circumstances will they entrust the key to the 
lock on the door of the receiving room to any person other than the 
collector of the district." A pertinent question arises : Did Berry 
turn the keys of the cistern room over to Thayer? It is not claimed 
that he did, but, on the contrary, Berry states that "on the 2d day 
of October I was still in the possession of the property of the gov- 
ernment, as well as the keys, which, as such gauger, it is my duty 
to hold"; which contradlcts the statements of Thayer and White as 
to the possession of the oflSce. Another pertinent question is: 
What became of the gauger's outflt, consisting of box containing 
hydrometer cups, hydrometer, and stems, with which each gauger is 
supplied, which is the property of the government? The law says: 
"Standard hydrometers ♦ * ♦ are supplied for the use of inter- 
nai revenue gaugers, at the expense of the government." Régula- 
tions and Instructions Concerning Tax on Distilled Spirits, p. 123. 
Did Berry hâve any distilling stamps, and did he turn over any to 
Thayer? Id. p. 114.. I might refer to other things to show that 
every gauger is in possession of propertv of the government, and, 
when he is removed, must turn it over to his successor in office. 
No outflt was turned over to Thayer, which shows that possession 
was not surrendered by Berry to Collector White or Thayer. It ia 
apparent that Collector White is, at least, under a great misappre- 
hension as to what is the outflt of a gauger when he says in his 
aflBdavit of October 19, 1897, that "Berry had no property in his 
possession to turn over to the défendant Thayer, to complète Thayer's 
assignment." He may entertain honestly that conviction, but I 
must hold that it is a mistaken conviction, and does not accord with 
the statutes cited, supra. 

I reach the conclusion that the prépondérance of évidence is with 
the plaintiffs, and that neither the gauger nor storekeepers hâve 
ever vacated or surrendered their offices or positions; that, in con- 
templation of law, they are in the légal custody of their oflflces, and 
ean onlv be displaced by proceedings instituted under the executive 
order of July 27, 1897 ; that the offices not having been surrendered, 
and the injunction being served while plaintiiïs were in possession, 
it was effective to prevent the interférence of the défendants with 
the plaintiffs in the possession of their offices. I deem it unneces- 
sary to discuss the compétency of the plaintiffs for their positions, 
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though tlie evidehce tends strongly to show tkat ttey were fully 
compétent, having served în those positions since 1893. 

One other position of the plaintiffs remains to be noticed, and that 
is that under the législative and judicial act of 1885, re-enacted in 
1886, the coUector is prohibited from recommending to the secretary 
of the treasury, for appointment, more officers of this class than 15 
per cent, in excess of the number engaged in performing the duties 
at the tlme. It is very clear from the afûdavit of Euckman that the 
act has been violated, but it is not necessarv to rest the case upon 
this position. I think that both the law and the facts are with the 
plaintiffs, and the injunctions heretofore awarded must be made 
perpétuai. 



REYNOLDS et al. v. MANHATTAN TRUST CO. et aL 
(Carcult Court of Appeals, Eiglith Circuit. November 15, 1897.) 

No. 667. 

1. Mbchanics' Liens— Time dp Co:stikdaijce. 

Under the Nebraska law which gives to a subeontractor 60 days from the 
last day of the month In whlch the labor waa done or materlals furnlshed 
to flle his daim therefor, and déclares that the lien shall continue for two 
years (Consol. St. 1891, IS 2170, 2171), the lien of such a contractor con- 
tinues, not for two years from the expiration of the 60 days, but only for 
two years from the tlme when the last act was done in the performance of 
the contract, whereby the lien first becomes determined In amount, so as to 
be complète and actionable. 

2. 8ame— Railroab Mortgaobs. 

A recorded railroad mortgage held by the trustée before any bonds are 
Issued or any mortgage debt created is held by it merely as the agent of 
the railroad company, so that mechanlcs' liens whieh attach prior to the 
Issuance of any bonds are prlor in lien. 

8. 8ame— FiLiNG Mechanic's Libn— Contindance dp Lien. 

Under the Nebraska statute which provides that the failure to flle the 
statement of elaim within the periods of 90 or 60 days, as required in the 
cases of contractors and subcontractors respectively, shall not defeat the 
lien, exeept against purchasers or incumbrancers, In good faith, without 
notice, whose rights accrued after the expiration of such periods (Consol. St. 
1891, § 2171), a lien exists for two years in favor of a subeontractor, without 
the flllng of any statement or notice of lien whatever, as against ail pur- 
chasers and incumbrancers whose rights accrue after the commencement of 
work by such subeontractor, and before the expiration of 60 days from the 
last day of the month in which the contract is completed. 

4. Rescission of Contkacts. 

Where a railroad subeontractor has agreed to subscribe for certain amounts 
of stock and bonds of the railroad company, and to accept from the principal 
contractor such stock and bonds at their par value, in part payment of the 
work to be done, and thereafter the principal contractor pledges ail the 
stock and bonds to a third party, so as to disable himselC from making de- 
Uvery thereof, this is in Itself a répudiation of the subscription contract, and 
glves the subeontractor a right to treat it as a rescission, and sue the prin- 
cipal contracter for the amount whieh he was to receive In stock and bonds. 
And a settlement and receipt In fuU made by the subeontractor, without 
knowledge of such pledge of the stock and bonds, and his acceptance of the 
certlflcate of the trust company that he was entitled to the stock and bonds, 
wonld not prevent hlm from asserting a mechanic's lien for the amounts 
which he had agreed to take in stock and bonds. 

83 F.— 38 
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6. Mechahics' Liens. « 

Where a eontraetor has bestowed his labor and materlal upon the Improve- 
mept until he has completely performed his contract, a lien exista in his fa- 
vor; and, if the owner has not paid for the viovk or material in any way, 
It is immaterial in what way he promised to pay, and the eontraetor may 
ETall hlmself of the security which the statute gives hlm. 

Appeal from the Circuit Court of the United States for the District 
of Nebraska. 

F. M. Hall and G. M. Lambertsoa (J. W. Deweese on the brief), for 
appellants. 

John L. Webster (Craig L. Wright on the brief), for appellees. 

Before SANBORN and THAYEE, Circuit Judges, 

SANBOEN, Circuit Judge. This case présents a contest for pri- 
ority between a mortgage and mechanics' liens upon a railroad. The 
mortgage was made on July 1, 1889, and was recorded in'November of 
that year, but no bonds were issued under it untU April 10, 1890. ïhe 
mechanics' liens were based on two construction contracts, one of 
which was made on April 18, 1889, and work under it was completed 
on Octpber 1, 1889 ; whilé the other was made on December 14, 1889, 
work under it was commenced at about that time, and was continued 
until about June 27, 1890, when it was completed. The appellee the 
Nebraska & Western Railway Company was the mortgagor, and the 
appellee the Manhattan Trust Company was the trustée to whom the 
railway company gave this mortgage to secure bonds to the amount 
of 12,583,400 which were to be issued under it. The appellants are 
the members of a partnership styled E. P. Eeynolds & Co., which built 
the railroad covered by the mortgage under the two contracts which 
hâve been mëntioned. On December 18, 1890, the trust company ex- 
hibited its bill for the foreclosure of the mortgage. On June 30, 1891, 
a decree of foreclosure was rendered. A sale was made under this 
decree, which was conflrmed on October 30, 1891. Eeynolds & Co. 
had not been parties to this suit, and on November 2, 1891, they âled 
a cross bill in it to establish mechanics' liens for $37,400, which they 
claimed to be due upon their first construction contract, and for $13,- 
600, which they claimed to be due upon their second construction con- 
tract. They sought by this cross bill to charge the moneys in the 
hands of the court which were the proceeds of the foreclosure sale with 
a flrst lien in their favor. Their claim was contested by the trust 
company and the railway company, by answers which they flled to the 
cross bill ; and bonds were given to secure the payment of the amounts 
of thèse liens in case they should be adjudged to be superior to that of 
the mortgage. The court dismissed the claim for the lien for the bal- 
ance due under the ârst contract upon the face of the pleadings, and 
referred the questions of fact and law which arôse under the claim 
for the balance under the second contract to Mr. William A. Eedick, 
who reported the facts in détail, and found that the appellants had a 
lien upon the proceeds of the sale superior in equity to that of the bond- 
holders under the mortgage. The trust company flled exceptions to 
this report, which were sustained by the circuit court, and a decree 
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was entered which dismissed the cross bilL The appeal challenges 
this decree. 

The facts out of which this controTersy arises are thèse: The 
mortgage, by its terms, covered the railroad, the franchises, and ail the 
after-acquired property of the mortgagor, but the railroad was con- 
structed by Reynolds & Co. under their contracts after the mortgage 
was made and recorded. On March 15, 1889, the railway company 
made a contract with the Wyoming Pacific Improvement Company 
for the construction of its railroad. The substance of that agreement 
was that the improvement company would construct the raUroad, and 
the railway company would pay for the construction $20,000 in cash 
and 120,000 in its flrst mortgage bonds for every mile of railroad that 
the improvement company built. On AprU 18, 1889, Reynolds & Co. 
made a contract with the improvement company, to the eiïect that they 
would build about 80 miles of this railroad, and that the improvement 
company would pay them theref or in cash, on monthly estimâtes of the 
engineer. They flnished the performance of this contract on October 
1, 1889. Their final estimate was settled by crediting them with $37,- 
400 upon the amount which they owed to the improvement company 
upon a subscription which they had made for $68,000 of its stock, and 
by paying them a balance of about $3,000 in cash. Thereupon, on 
October 8, 1889, they gave to the improvement company a receipt in 
fuU for their claim against it under this first contract. The subscrip- 
tion which has been mentioned was made by Reynolds & Co. on April 
20, 1889. By the terms of the subscription contract, Reynolds & Co. 
agreed to pay to the Manhattan Trust Company, for the use of the im- 
provement company, $68,000 in certain installments ; and the improve- 
ment company agreed that, when thèse payments were completed, it 
would deliver to them flrst mortgage bonds of the railway company to 
the amount of $.34,000 on or before AprU 20, 1891, or as soon thereafter 
as issued, and negotiable certiflcates for stock of the improvement 
company to the amount of $37,400. They had paid several install- 
ments upon this subscription contract in cash, and, after the crédit of 
the $37,400 which they had earned by the construction of the 80 mUes 
of railroad under the flrst contract, they still owed the improvement 
company on the subscription contract $13,600 on December 14, 1889. 
On that day they made a second contract with the improvement com- 
pany for the construction of an additional 46 miles of the railroad, and 
immediately entered upon its performance. This contract contained 
an agreement of the improvement company to pay for the construction 
in cash on monthly estimâtes, and a promise that the $13,600 owing on 
the subscription contract should not be deelared in default, until the 
completion of, and the flnal settlement under, the construction con- 
tract. When this second construction contract was made, the mort- 
gage had been made and recorded, but no bonds had been issued under 
it. On February 1, 1890, while Reynolds & Co. were engagea in the 
performance of this contract, the Manhattan Trust Company and five 
other parties agreed to loan to the improvement company, and to pay 
over to the trust company, $1,050,000 for the purpose of purchasing 
the right of way and paying for the construction of the railroad which 
Reynolds &, Co. were building. This promise was made on the ex- 
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press condition that the money loaned should be collected from tlie 
lenders and disbursed by tbe trust Company for that purpose, and that 
ail the bonds issued or to be issued by the railway company should be 
pledged with the trust company to secure the repayment of tlie money 
so loaned. On the same day, and as a part of the same transaction, 
the railway company, the improvement company, and the trust com- 
pany made a written agreement, by which ail the bonds to be issued 
under the mortgage were pledged with the trust company to secure 
the repayment of the money to be advanced under the agreement for 
the loan; and by this agreement the trust company was authorized to 
sell thèse bonds at public or private sale in case of a default by the 
improyement company in the repayment of the loan when due. Be- 
tween AprU 9, 1890, and August 31, 1890, |1,050,0.00 was loaned to the 
improvement company under thèse agreements, and |450,000 more, 
and ail the bonds, except bonds to the amount of |9,980, were issued 
and delivered to the trust company as collatéral security for thèse 
loans. The bonds to the amount of $9,980 were issued on September 
18, 1890, and delivered to the trust company for the same purpose, and 
no additional moneys were advanced by the lenders on account of this 
issue. In December, 1890, the improvement company procured an- 
other loan of |270,000 through the trust company, for which it pledged 
some of thèse railway bonds to the amount of |675,000, and it used the 
proceeds of this loan to repay a part of the flrst loan. The improve- 
ment company failed to pay thèse loans when they fell due, and the 
bonds were sold under the pledges in May and June, 1891, for 10 and 
15 per cent, of their par value. A large portion, and perhaps ail of 
thèse bonds, were purchased for the pledgees. If any of them were 
purchased for any other parties, the record does not disclose for whom. 
When Reynolds & Oo. completed their second contract. in June, 
1890, their final estimate was $66,173.97. They consented that the 
$13,600 which they still owed to the improvement company, by the 
terms of their subscription contract, should be charged against this 
estimate, accepted the balance of the estimate in cash, and gave to the 
improvement company a receipt in full for ail claims arising under 
their second construction contract When this fact came to the atten- 
tion of the trust company, on July 7, 1890, that company credited the 
113,600 on the subscription certiâcate of Eeynolds & Co., and issued to 
them two certiiicates, — one to the effect that they were entitled to re- 
ceive on May 1, 1891, or as soon thereafter as they should be issued, 
mortgage bonds of the railway company to the amount of |34,000; and 
another that they were entitled to stock of the improvement company 
to the amount of |37,400. Thèse certificates were subsequently as- 
signed by J. H. Reynolds, one of the members of the flrm of Reynolds 
& Co., for the flrm, and were thereafter subdivided into several certifi- 
cates of like character ; but none of the bonds of the railway company 
and none of the stock of the improvement company has ever been ten- 
dered or delivered to Reynolds & Co., or to any member of the flrm, on 
account of their subscription and its payment. On August 29, 1891, 
Eeynolds & Co. filed, in the proper oflQces in the counties through which 
the railroad extended, accounts and affidavits of the materials they 
had furnished and the labor they had performed under thèse two con- 



REYNOLDS V. MANHATTAN TKUST CO. 597 

struction contracts, and claimed liens upon the railroad for the bal- 
ances of 137,400 and $13,600 which they claimed to be due to them 
under thèse contracts respectively. The foregoing facts were undis- 
puted. 

The following facts were questioned, but, in our opinion, they are 
established by the évidence in this record : At the time that Eeynolds 
& Co. permitted the |13,600 which was due to them upon their seond 
construction contract to be applied in payment of their subscription, 
they did not know that ail the bonds which the improvement Com- 
pany had received or was to receive from the railway company had 
been pledged by it as collatéral security for its notes, and they assented 
to this application of the $13,600 in the expectation that they would 
receive the bonds and a proper certiflcate for the stock called for by 
their subscription upon making their ûnal payment upon it. They 
would not hâve consented to this application if they had known that 
the improvement company had disabled itself from delivering the 
bonds. The Manhattan Trust Company acted in thèse transactions 
for itself and as trustée and agent for the railway company, the im- 
provement company, and the lenders for whose beneiit the bonds were 
pledged as collatéral security. The trust company knew of the two 
construction contracts of Reynolds & Co., of their subscription to the 
stock of the improvement company, of the terms of their subscription 
contract, of the manner in which the two crédits of $37,400 and $13,600 
were made upon that contract, and it knew that those sums repre- 
sented the respective balances due them in money upon their construc- 
tion contracts. It also knew at the time when the crédit of $13,600 
was made that ail the bonds of the railway company which had been 
or could be lawfuUy issued had been pledged as collatéral security 
for the debts of the improvement company, so that the latter could not 
deliver the bonds called for by the subscription contract of Reynolds 
& Co. E. P. Reynolds, Jr., was the managing partner of Reynolds & 
Co., and he was the only member of the firm who had authority to sign 
the contracts or checks, or to handle the securities of the flrm. He re- 
fused to accept for the firm the certificate for the bonds issued by the 
trust company on July 7, 1890. The indorsement of that certiflcate 
by J. H. Reynolds for the firm was without authority, and the trust 
company had notice of this fact. The record discloses many other 
facts, but none that are material to the questions that must be deter- 
mined by this court. 

The lirst question which demands considération in this case chal- 
lenges the action of the court in dismissing the appellants' claim for a 
lien for $37,400 under their flrst construction contract. The labor 
and material bestowed upon a building or a railroad by a contractor 
enhance the value of the property of the owner, and become lost to the 
builder. If he receives no compensation for them, he never can take 
them back, but the owner and those who take under Mm receive ail 
their beneflts. It is therefore just and équitable that the laborer and 
material man should hâve a lien for their wages, and for the value of 
their materials, upon the improvements which they construct; and 
statutes which authorize such liens should be liberally construed, to 
advance this reasonable and salutary remedy. Nevertheless, the me- 
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chanic's lien does not exist uBder the common law. It is the créa- 
ture of the statute which establishes it, and must stand or fall by the 
law of its Création. The statute of Nebraska on which thèse liens are 
based provides that, when the material has been furnished or labor 
performed in the construction of any railroad in that state, the con- 
tracter or subcontractor shall hâve a lien therefor jipon the roadbeds 
and improvements he makes, and upon ail land upon which the same 
may be situated, including the roUing stock thereto appertaining, and 
the right of way of the railroad upon which the improvements are situ- 
ated. It provides that every person, whether contracter or subcon- 
tractor, who claims such a lien, shall file with the clerk of the county 
in which the property to be charged with the lien is situated, a true 
statement of the time when the material was furnished or labor per- 
formed, and of the time when the contract was completed, verified by 
his affldavit, and that — 

"Such verified statement or account must be filed by a principal contractor wltti- 
In ninety days, and by a sùb-contraetor withln slxty days, from the date on 
which the last of the material shall hâve been fm-nished, or the last of the labor 
is performed; but a f allure or omission to file the same withln the periods last 
aforesaid shall not defeat the lien, except against purchasers or Incumbrances 
iD good f aith without notice, ^ whose rights accrued af ter the thirty or ninety 
days, as the case may be, and before any claim for the lien was filed: provided, 
that when a lien is clalined upon a railway, the sub-contractor shall hâve sixty 
days ft-om the last day of the montli in which sald labor was done or material 
furnished withln which to flle his daim therefor: • * * provided further, 
that such lien shall continue for the perlod of two years, and that any person 
holding such lien may proceed to obtaln a judgment for the Umount of tiis ac- 
count thereon by civil action; and when any suit or sults shall be commenced 
on such accounts withln the time of such lien, the lien shall continue untll such 
suit or sults be flnally determlned or satisfied." Consol. St. Neb. 181>1, §§ 2170, 
21T1. 

It is insisted that the cross bill to enforce the lien under the first con- 
tract was not exhibited withln the time of the lien. - The work under 
that contract was commenced in the spring or summer of 1889, and 
was completed on October Ist of that year. The statute provides 
that the lien shall continue for the period of two years. The cross 
bill was not flled until November 2, 1891. The only question pre- 
sented by thèse facts is, when did the two years of the continuance of 
the lien commence to run? The lien undoubtedly attaches at the 
time when the contractor commences to perform his agreement, and it 
continues and grows pari passu with the work as it progresses, so that 
in one sensé it commences and continues from the time when the per- 
formance begins. But it does not become flxed in amount or Capa- 
ble of enforcement until the last act has been done to complète the 
performance of the contract, and it is only from that time that a vested 
lien for a determlned amount can be said to exist and continue. It 
may be argued with considérable force that a lien exists and contin- 
ues unimpaired, under the flrst part of section 2171, for 60 days af ter 
the last day of the month in which the performance of the contract 
is completed without the filing of any statement or claim to it, and that 
the subséquent proviso, which déclares that it shall continue 2 years; 
extends the term of its existence for 2 years from the expiration of the 
60 days. But that construction wOuld continue it for 2 years and 
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60 days at least, and the provision of the statute is express and clear 
that it shall continue for 2 years. Accordingly, our conclusion is that 
the true construction of this section 2171 is that the lien of the railroad 
contractor continues 2 years, and no longer, from the time when the 
last act is done in the performance of the contract, from the time when 
the lien flrst becomes determined in amount, complète, and actionable. 
The lien under the flrst contract had therefore expired two months he- 
fore the cross bill was filed, and the claim for this lien was properly 
dismissed. Fowler v. Bailley, 14 Wis. 136, 141, 142; Chapman v. 
Wadleigh, 33 Wis. 267. 

The lien under the second contract stands in a différent position. 
It attached to the property in December, 1889, when the appellants 
commenced the performance of that contract. At that time the mort- 
gage to the trust company secured no bonds, — no debt, — ^because 
no bonds had been issued and no mortgage debt had been created. 
Until bonds were issued and sold or hypothecated, the trust company 
held the trust deed as the mère agent of the railroad company, and was 
bound to release or dispose of it as that company directed. It had no 
superior right to or better claim upon the mortgaged property than the 
mortgagor itself . Iron Co. v. Eells, 32 U. S. App. 348, 363, 15 C. C. A. 
189, 199, and 68 Fed. 24, 34. There is no doubt that the lien of a 
recorded mortgage securing bonds which hâve been issued or sold and 
pledged is superior to any claim or equity of a subsequently created 
debt of the mortgagor for the construction of the railroad mortgaged, 
which is not secured by a mechanic's lien. Railroad Co. v. Hamilton, 
134 U. S. 296, 299, 10 Sup. Ct. 546. But the debt of thèse subcon- 
tractors was secured by a mechanic's lien, which hâd attached, and was 
superior to the interests of both the mortgagor and the trustée under 
the mortgage, before any of the bonds it was to secure had been 
pledged or issued. It is true that the statute under which this lien 
was created required thèse subcontractors to file the statement of 
their lien within 60 days from the last day of the month in which their 
labor was done or their material was f urnished, and that they did not 
file it until nearly a year after that time had expired; but the statute 
also provided that "a failure or omission to file the same [the state- 
ment] within the periods last af oresaid shall not def eat the lien, except 
against purchasers or incumbrances in good faith without notice, 
whose rights accrued after the thirty or ninety days, as the case may 
be, and before àny claim for the lien was flled." The effect of this 
statute was to give to the subcontractors a lien upon the railroad 
which they constructed as against the owner, and as against ail pur- 
chasers and incumbrancers under it whose rights accrued after they 
commenced the performance of their contract, and before the expira- 
tion of the 60 days after the last day of the month in which they com- 
pleted it, without the filing of any statement or notice of their lien 
whatever. The theory and reason of the statute are that during the 
construction of the railroad, and for 60 days after the last day of the 
month in which the performance of the contract is completed, the new 
railroad itself shall be notice to ail purchasers and incumbrancers of 
thè lien of the subcontractors upon it, and that ail who take any title 
to or ineurnbrance upon the improvement or the right of way on which 
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it stands during this time shall take their rights and claims cum onere, 
and with constructive notice ot the mechanic's lien upon it. In this 
yiew it is that the statuts expressly déclares that the failure to file 
the claim of lien within the time prescribed shall not defeat it except 
against purchasers and inçumbrancers in good faith and without no- 
tice, whose rights accrued after the expiration of the 60 days. It 
divides innocent purchasers and inçumbrancers for value into two 
classes, — ^those whose rights accrued between the commencement of 
the performance of the contract and the expiration of the time pre- 
scribed for the flling of the statement of the lien, and those whose 
rights accrue after the expiration of that time. It déclares that the 
lien of the mechanic or contracter, as against the claims of the mem- 
bers of the former class, shall prevail, and that it shall not be defeated 
by any failure to flle the statement and daim of the lien, but that, as 
against the rights of the members of the second class, any omission to 
flle it bef ore the expiration of the prescribed time shall be fatal. Wis- 
consin Trust Co. v. Eobinson & Cary Co., 32 U. S. App. 435, 439, 15 C. 
C. A. 668, 670, and 68 Fed. 778, 780; Hill v. Building Co, (S. D.) 60 
N. W. 752, 757; Sarles t. Sharlow, B Dak. 100, 109, 37 N. W. 748; 
Evans v. Tripp, 35 lowa, 371, 372; Kidd v. Wilson, 23 lowa, 464; Noël 
y. Temple, 12 lowa, 276, 281; Neilson v. Eailway Co., 44 lowa, 71, 73; 
Curtis V. BroadweU, 66 lowa, 662, 664, 24 N. W. 265; Hoskins v. Carter, 
66 lowa, 638, 24 N. W. 249; Doolittle v, Plenz, 16 Neb. 153, 20 N. W. 
116; Squier v. Parks, 56 lowa, 407, 409, 9 N. W. 324; Gilcrest v. Gotts- 
chalk, 39 lowa, 311, 315. Conceding now that the pledgees of 
the mortgage bonds had no actual notice of the claims or of the lien 
of the appellants, their rights were nevertheless subject and inferior 
to that lien by the express terms of this statute. They were mem- 
bers of the former and not of the latter class of inçumbrancers. Their 
rights accrueâ after the appellants had entered upon the performance 
of their second contract, and between February 1, 1890, when the 
agreement for the hypothecation of the bonds was made, and August 
29, 1890, when the 60 days for flling the statement of the appellants 
under the statute expired. Between thèse dates the entire $1,500,- 
000 was advanced upon the security ofifered by the bonds, and while it 
appears that at some subséquent time $270,000 was loaned by some one 
on the pledge of bonds to the amount of $675,000, and was applied to 
the payment of a part of the original loan, and that ail the bonds were 
subsequently sold under the pledges, it aJso appears that a part of 
thèse bonds were purchased at the sales for the original pledgees; and 
it does not appear for whom the others were purchased, nor does it 
appear that any of the bondhojders ever acquired any rights superior 
to those of the original pledgees. The lien of the appellants under 
their second contract, therefore, must be held to be prier in time and 
superior in equity to that of the bondholders under the mortgage, by 
force of the statute of Nebraska which created and established it. 

It is contended, however, that the acts of the appellants in June 
and July, 1890, permitting the balance due on this construction con- 
tract to be credited on their contract of subscriptlon for the stock of 
the improvement company, receipting for the amount due under the 
oonstmotion contract, and taking, indorsing, and permitting a eubdi- 



REYNOLDS V. MANHATTAN TKDST CO. 601 

vision of the certificates of the trust company that they were entitled 
to the railway bonds and the stock due them under their subscription 
contract, constitute a waiver of this lien, and are fatal to the attempt 
to enforce it. Before entering upon the discussion of this position, 
let us obtain a clear understanding of the situation of thèse parties 
when thèse acts were done. The improvement company owed the 
appellants |13,600 in money for their work under the construction 
contract. That company had agreed by the contract of subscription 
that it would deliver to them railway bonds secured by the ârst mort- 
gage of the Nebraska & Western Eailway Company to the amount of 
134,000, and certificates for stock of the improvement company to the 
amount of 137,400, in considération of the $68,000 which the appe- 
lants had agreed to pay to it therefor. The latter had already paid 
on this contract |54,500, and there was still due upon it $13,500. 
Meanwhile the improvement company had become insolvent, so that 
its stock and its promises were alike worthless, and it had disabled 
itself from the performance of the subscription contract by pledging 
ail the railway bonds it was entitled to receive to secure advances it 
could never repay. This act of the improvement company was in it- 
self a répudiation of the subscription contract, and it had already given 
to the appellants the right to accept this action as a rescission of the 
contract, and to sue the company for a recovery of the $54,500 which 
they had paid upon it. Smiley v. Barker, 83 Ped. 684; Ankeny v. 
Clark, 148 U. S. 345, 353, 13 Sup'. Ct. 317; Nash v. Towne, 5 Wall. 689, 
701. Perhaps the appellants would hâve exercised this right if they 
had known thèse facts. But they were not aware of them, and in 
their ignorance they allowed the improvement company to set ofE-its 
indebtedness to them under the construction contract against their 
supposed indebtedness to it under the subscription contract. In other 
words, they exchanged the promise of an insolvent corporation to pay 
them $13,500 in money for its promise to pay them in bonds and 
stock, which it had already disabled itself from performing, and for 
the certificates of a trust company that they were entitled to the per- 
formance of this promise. We are now prepared to consider the 
contention of the appellees at this point. Their claim is that this ex- 
change of promises, the exécution of their receipt by the appellants, 
and their acceptance of the certificates of the trust company, waived 
their lien and satisfled their claim. The position is utterly untenable. 
If the promise of the improvement company had been perf ormed, if the 
bonds and certificates for the stock had been delivered, the lien would 
imdoubtedly hâve been discharged. But the proposition is now too 
weU settled to admit of discussion that an agreement to pay the debt 
secured by a mechanic's lien by the note of the promisor, or by the 
bond,' note, mortgage, or other obligation of a third person, will effect 
no waiver of the lien when that agreement has never been perf ormed. 
If the contractor has bestowed his labor and material upon the im- 
provement until he has completely perf ormed his agreement, the lien 
exists; and, if the owner has not paid for the work or material in 
any way, it is immaterial in what way he promised to pay, and the 
laborer or material man may avail himself of the security which the 
statute créâtes. McMurray v. Brown, 91 U. S. 357; Chicago & A. 
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R. Co. V. Union RoUiiig-MiU Co., 109 U, S. 702, 721, 3 Sup. Ct 594; 
Wisconsin Trust Co. v. Robinson & Caiy Oo., 32 U. S. App. 435, 441, 
15 C. 0. A. 668, 671, and 68 Fed. 778, 781; Central Trust Co. v. Rich- 
mond, N,, I. & B. R. Oo., 31 U. S, App. 675, 687, 15 C. C. A. 273, 278, 
and 68 Fed. 90, 94. The exchange of promises therefore did not 
destroy the lien. Nor did the delivery of the receipt. It is a gênerai 
rule that a receipt is open to eiplanation. It never estops the re- 
ceiptor from provlng the truth, unless some one bas acted on the faith 
of it to his préjudice; and this receipt is buttressed by no such action. 
It was signed and delivered in considération of the delivery of the rail- 
way bonds and the certiflcates for the stock which the appellants then 
beÛeved they would receive as soon as information of the receipt and 
settlement could be forwarded from Sioux City, lowa, where it was 
signed, to the trust company in New York. The appellants hâve never 
received and never can receive the considération for this receipt, and it 
cannot bar them from showing thèse facts and enf orcing their lien. 

Finally, it is strenuously argued that this cross bill seeks relief 
through the rescission of the contraet of settlement, which cannot be 
granted, because the appellants accepted the certiflcates for the bonds 
and stock issued under this settlement by the trust company, indorsed 
those certiflcates, and permitted them to be subdivided and reissued. 
It is true tliat it is a condition précèdent to the rescission of a contraet 
that he who bas received or deprived the other contracting party of 
anything of value under it must retum it, and restore the latter to his 
original situation. But this rule bas no application to the case in 
hand, (1) because the certiflcates of the trust company which were 
issued under the settlement were never accepted or indorsed, but were 
rejected by the only member of the firm of Reynolds & Co. who had 
authority to act for them in the premises; and (2) because, if we con- 
cède that thèse certiflcates were indorsed by Reynolds & Co., they did 
not confer upon them or deprive the trust company or the improve- 
ment company of anything of benefit, advantage, or value. The im- 
provement company had made a worthless promise, which it had dis- 
abled itself from performing. The certiflcates of the trust company 
were nothing more than its statements that the appellants were en- 
titled to the f ulflllment of this worthless promise. The trust company 
did not guaranty its performance, or obligate itself in any way to the 
appellants. Its certiflcates vested no rights and imposed no obliga- 
tions. Their return to the trust company would neither hâve re- 
leased an obligation nor conferred a beneflt. Their return was there- 
fore not a prerequiaite to a rescission of the contraet of settlement, be- 
cause the law never requires the performance of an idle ceremony. 
Moreover, the joint acts of the improvement company and the trust 
company by which they pledged ail the bonds to secure loans from 
Etrangers, and thus disabled the former company from delivering the 
bonds, were in themselves a distinct répudiation of the contraet of set- 
tlement, and gave to the appellants the option to accept those acts as a 
rescission of the contraet, and to recover the considération they gave for 
It, or to bring an action against the improvement company for damages 
for breach of the contraet. Smiley v. Barker, 83 Fed. 684 ; Nash v. 
Towne, 5 Wall. 689, 701; Ankeny v. Clark, 148 U. S. 345, 353, 13 Sup. 
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et. 317; Eames v. Savage, 14 Mass. 425; McCrelishT. Churchman, 4 
Eawle, 26; Baston v. Cliflord,.68 El. 64; Stahelin v. Sowle, 87 Mich. 
124, 49 N. W. 529; 2 Smith, Lead. Cas. (7th Am. Ed.) 30, note; With- 
ers V. Reynolds, 2 Barn. & Adol. 882; Planché v. Colburn, 8 Bing. 14; 
Palmer v. Temple, 9 Adol. & E. 508; Tiff. Sales, 335. The appellants 
hâve chosen the former alternative, and are rightfuUy pursuing it. 
Their daim for their lien under the second contract must accordingly 
be sustained. The decree below is reversed, with costs; and the case 
is remanded to the circuit court, with directions to overrule the excep- 
tions to the report of the spécial master to conârm that report, and 
to render a decree in accordance with its recommendations. 



LONDON & SAN FRANCISCO BANK, Limited, v. SNELL, HEITSHU & 
WOODARD CO. (MALLINCKRODÏ CHEMICAL 00., latervener). 

(Circuit Court, D. Oregon. November 18, 1897.) 

No. 2,302. 

Iksolvent Debtob— Part Paymeht feom Collatekals—Basis of Disthibu- 

TIOK. 

At the suit of a bank, a receiver was appointée! for a corporation, and the 
business continued by him for more than a year, at the bank's request, to 
enable it to collect accounts which it held to the amount of about 80 par 
cent, of its claim, it being the principal créditer. It was paid interest on its 
claim by the receiver, and collected about 70 per cent, of the coilaterals, 
while the newer accounts could only be made to realize about 50 per cent, 
of their face value. In the final winding up of the business, only enough 
remained to pay a small per cent, on ail claims. Held, that the bank's pro 
rata share should be based on Its claim as reduced by what it bas received. 

Eufus Mallory, for plaintiff. 

F. V. Holman, for intervener, 

Wallace McCamant, for receiver, F. K. Arnold. 

BELLENGER, District Judge. In the final winding up of the busi- 
ness of Snell, Heitshu & Woodard Company, there remains about f 18,- 
000 to be distributed among the creditors. The largest of thèse cred- 
itûrs is the London & San Francisco Bank, Limited. At the date 
of the commencement of this suit and the appointment of the re- 
ceiver, the bank's claim was |135,819.53, for which it held, by assign- 
ment, as collatéral security, book accounts of the face value of |108,- 
183.95. Up to last May 21st, the bank had received collections from 
thèse accounts amounting to $58,509.62, and was paid, by order of 
the court, as interest, the further sum of f2,086.61. I am advised 
by the receiver that the bank has collected on this collatéral, since 
that date, |7,000, and that it will probably collect, in addition to this, 
a sum sufficient to bring the total proceeds of collections on this ac- 
count up to $75,000. The question is presented whether, in the dis- 
tribution of the money on hand, the bank's pro rata shall be based 
upon its f ull claim, without déduction for what has been received from 
collatéral, or upon the claim as so reduced. The authorities are con- 
flicting, although the weight of authority seems to support the claim 
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of the bank that dîvidends are to be apportioned upon the debt as it 
originally stood. Notwithstanding this, I bave concluded that upon 
the facts of the case the bank's dividend ought to be upon its debt 
as reduced by pajments aiready made. The receiver was appointed 
at the bank's suit, and the business was continued for more than a 
year upon the insistence of the bank that such a course was for the 
best interests of the estate, with the resuit that the assets of the in- 
solvent concern were indirectly used to make good the collatéral held 
by the bank. The persons from whom the pledged accounts were 
owing were customers of the insolvent drug house. Through the créd- 
it given them by the receirer, they were enabled to pay the accounts 
pledged to the bank, so that the bank has realized nearly 70 per 
cent, of the face value of the accounts held by it, while the new ac- 
counts, which, for obvions reasons, ought to hâve been of mueh greater 
value, could only be made to realize 50 per cent, of their face. Enough 
appears to show that if the afifairs of the insolvent concern had been 
wound up within a reasonable time, without thèse crédits to delin- 
quent customers, the fund for distribution among ail the creditors 
would hâve been at least twice as great as it now is. It is due to the 
bank to say that the gênerai creditors and the Snell, Heitshu & 
Woodard Company were agreed in urging the course that waa taken, 
and some of thèse creditors hâve, no doubt, proflted by selling gooda 
to the receiver while the business was being continued; but, allow- 
ing for this, the fact remaLas that the bank has profited by the re- 
ceivership, at the expense of the gênerai fund, to an estent greater 
than the amount involved in the présent dispute. And, besides, this 
bank has been paid interest on its account during the receivership, 
to a large amount, although it now appears that it was not entitled to 
thèse payments. No objection was made at the time, ail parties seem- 
ing to be of the opinion that the bank was entitled to this interest 
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(Circuit Court, D. Minnesota, Third Division. June 24, 1897.) 

Equitt Plbading— -Bill for Injunction— Vbkification— Demukreb. 

The fact ttiat a bill for injunction was not verifled in the usual manner 
employed when the bill is made the basis of a temporary injunction is imma- 
terial on the hearing of a demurrer to the bill, since the demurrer admlts 
aU the allégations which are materlal and well pleaded. 

Public Lands — Railwat-Aid Qrants — Change of Tebminus. 

In 1875 the législature of Minnesota granted certain swamp land recelved 
from the United States in aid of a railroad. In 1881, and before the road 
was bullt, the state constitution was amended so as to require that ail 
swamp lands then held by the state should be sold In the same manner as 
gchool lands. Thereafter, wlth the consent of the législature, one terminus 
of the road was changed somewhat so as to require a relocation of part 
of the Une, but without any substantlal departure from the original scheme 
or Intention. EeU, that the amendment did not prerent the grant from 
attaching to the new location, especially as It àppeared that, because ol 
deficiencles wlthln the grant limita, the grant would. In any event, cover ail 
the swamp lands in the région in controversy, so that the lands whlcb 
would pass were in no wise changed by tbe change of location. 
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8. JuRiSDiCTioN OF Pedbeal COURTS— Suits against State Officeks— Consti- 

TUTIONAL LA-W. I 

A suit to enjoln the principal oflîcers of a state from proceeding, under 
unconstitutional acts of the state législature, to sell, as school lands, lands 
claimed by complainants under a prier railroad grant, and from instituting 
suits to recover the lands from the railroad eompany and its grantees, is not 
a suit against the state, so as to be beyond the jurisdlction of the fédéral 
courts under the eleventh amendment to the fédéral constitution. 
4. Samb— Ikjunction. 

As, hoTS'ever, the state itself eannot in such case be made a party to the 
Injunction suit, and consequently no decree can be made finally concluding 
its rights, the injunction, if one is granted, should be so framed that, while 
forbiddlng a multiplicity of suits against the railroad company's grantees, 
it should yet permit the state to bring a suit against the eompany itself, and 
perhaps a selected grantee, for the purpose of testing its title. 

ÏMs is a bill for an injunction against the governor and other of- 
ficers of the state of Minnesota to enjoin them from selling, convey- 
ing, or clouding the title of the land grant of the Duluth & Iron Range 
Railroad Company, or from bringing suits to cloud the title thereto. 
The Duluth & Iron Range Railroad Company was made a party de- 
fendant, and filed its cross bill, and also made a motion for an injunc- 
tion. From the original bill and cross bill, which are substantially 
the same, the following facts appear: 

The complainant is the trustée of a mortgage made by the Duluth & Iron 
Range Railroad Company upon the land grant, and the défendants are the gov- 
ernor, state auditor, and treasurer as a board of land commissioners, and the 
state auditor as commissioner of the land office, and the governor, state auditor, 
and attomey gênerai as a committee, under the act of the législature of Minne- 
sota for the year 18&7, to bring suits against the railroad eompany for a f orf ei- 
ture of the grant. The facts, as appearing from the bill and admitted upon the 
hearing, are: On September 28, 1850, congress passed an act granting ail the 
swamp and overflowed lands, made unflt thereby ftor cultivation, to the state of 
Arlsansas for the purpose of reclaiming the same. By act of congress approved 
March 12, 1860, this grant of swamp lands was extended to the state of Min- 
nesota. By an act entitled "An act granting certain swamp lands to the Du- 
luth & Iron Range Railroad Company," approved March 9, 1875, the législa- 
ture granted to the Duluth & Iron Range Railroad Company 10 sections per 
mile for each mile of its road completed, and the right to sélect the defleiency 
anywhere in the counties of St. Louis, Lalie, and Ooolî. This grant was made 
for the purpose of aiding the Duluth & Iron Range Railroad Company to con- 
struct a railroad from Duluth, by the shortest and most feasible route, to the 
northeast corner of tovfnship No. 60, range No. 12 W., on the Mesaba iron 
range. And it was further provided: "That when the governor of the state 
shall be duly notifled (by the eompany aforesaid), of the completion of each 
and every ten miles of said road, it shall be bis duty to hâve same examincd 
by swom commissioners, and on their certificate of the completion of each con- 
sécutive ten miles in a good and substantial manner as contemplated by this 
act, he shall notify the secretary of state, who shall forthwith cause swamp 
land certiflcates to be Issued to the président and directors of said railroad eom- 
pany for the number of acres to which they shall be entitled under this act," 
etc. The time far the completion of the road was extended twice,— once by the 
act ot 1876, and again by the act of 1883. The act of 1883 extended the time 
until 1888, and provided that noue of the lands should be deeded until the en- 
tlre road was constructed. It further provided that the corporation might re- 
locate and change the Une cf its road so as to make the northern terminus 
thereof at some convenient point to be selected by the corporation in township 
No. 62 N., of range No. 15 W. In 1881 the constitution of the state was amend- 
ed by adopting the following provision: "AU swamp lands now held by the 
state, or that may hereafter accrue to the state, shall be appraised and sold in 
the same manner and by the same offlcers, and the minimum price shall be the 
same, less one-thlrd, as is provided by law for the appralsement and sale of 
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school lands under the provisions of tltle one of chaptcr thirty-eight of the Gen- 
eral Statutes. The principal of ail funds derived from sales of swamp lands, 
as aforesald, shall forever be preserved inviolate and undiminished. One-half 
of ttie proceeds of said principal shall be approprii'ted to t±ie common scliool 
fimd of the state. The remalning one-half shall be approprlated to the educa- 
tlonal and charitable institutions of the state, in the relative ratio of cost to 
support said Institutions." The bill then allèges that the railroad eompany ac- 
cepted thls aet, surveyed its line as It is now constructed from Duluth to the 
Iron mines, in township No. 02 N., of range No. 15 W., and filed its map of 
said survey on the 28th day of May, 1883, and on or before December, 1886, 
construeted the road, the same being 94.8 miles in length; that the governor 
appointed commissioners, who examined the road, and reported its completion, 
and that thereafter the state of Minnesota deeded to the eompany, at various 
times between May 2, 1888, and December 24, 1894, about 201,000 acres of land; 
that the various deeds eontained a récital of the laws under which the grant 
was made, and of a compliance therewith, and of the construction of the road 
between the points selected, to v?it, the city of Duluth and a point at the iron 
mines in township No. 62 N., of range No. 15 W. It further appears that the 
railroad eompany has selected 189,979.73 acres of land that bas not yet been 
deeded, and the total number of acres to which it Is entitled is 606,720 acres; 
that the eompany has already sold to various parties about 20,000 acres of 
thèse lands; that by an act of the législature approved April 21, 1897, the above 
land grant, wlth ail lands hcretofore deeded to the railroad eompany, and by 
it conveyed to other parties, was forfeited to the state of Minnesota abso- 
lutely, and the proper officers of the state were directed to sell the same as 
school lands are sold; and by a further act of the législature approved 
April 23, 1897, the governor, state auditor, and attomey gênerai were author- 
ized to institute légal proceedings against any of said parties to recover said 
lands. The bill alleged that, unless restrained by the order and Injunction of 
this court, the state auditor and governor, and said board of land commissioners, 
would sell and convey said lands, and the tlmber thereon, or lease the lands, 
and thereby cloud the title of the complalnant; and that the said governor, 
state auditor, and attomey gênerai would bring various suits against the Duluth 
& Iron Range Railroad Company, the trustée of the mortgage, and the various 
parties, grantees of said railroad eompany, to recover said lands; and prayed 
an injunction. 

Frank B. Kellogg, for complainant. 

W. N. Draper and J. H, Chandler, for défendant Duluth & I. R. 
E. Co. 

The Attorney General, Henry G. Belden, and W. P. Warner, for de- 
fendants state ofScers. 

LOCHEEN, District Judge. This case has been very fully argued 
on both sides, and there seems to be no dispute as to the facts. The 
matters set forth in the bill of complaint are admitted by the de- 
murrers in the case, and this renders immaterial the last question 
raised by counsel for défendants, as to the vérification of the bill. 
The demurrers admit the statements in the bill to be correct, and 
theref ore, although the bill is not verifled in the manner usually 
done when the bill is made the basis of a temporary injunction, I 
think it obviâtes any objection upon that ground. The resuit of 
the demurrers is that ail allégations stated in the bill which are 
material and well pleaded are admitted, but, of course, mère con- 
clusions are not admitted. It seems that in the year 1860 congress 
granted swamp lands to the state of Minnesota for certain objects 
indicated, among which were internai improvements. In the year 
1875 the législature grànted to the Duluth & Iron Eange Eailroad 
Company 10 sections per mile, to be selected witbin 10 miles of the 
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railroad, to be built by the shortest and most feasible route, between 
fixed termini, Duluth being the southem terminus, and the other at 
some point in section 60, range l'Z, on condition that 20 miles of the 
road was to be built in 2 years, and the entire road in 5 years. The 
lands were to be certifled and patented to the company as each 10 
miles of road was completed and certifled to be properly completed 
by commissioners appointed by the governor. Any deficiency in the 
10 sections per mile within the 10-mile limit was to be made up by 
sélections within the counties of St. Louis, Lake, and Cook. On filing 
the map of the route, aU other swamp land within the 10-mile limit 
was thereby withdrawn from other disposition. The time for build- 
ing the railroad was extended from time to time by acts of the légis- 
lature, and by an act of that body passed in 1883, 1 believe, the north- 
em terminus of the railroad was changed further west, and a little 
north, necessitating a change of location of part of the line; and 
the railroad was finally completed within the time limited by the 
last act, and certifled to be properly built, completed, and to be trans- 
acting business over its entire line, by a commissioner appointed by 
the goYernor to make examination of thèse facts. The grant of lands 
by the act of 1875 was a présent grant upon conditions subséquent. 
No f orfeiture for breach of condition was ever declared, either by légis- 
lative act or judicial decree; the condition was finally performed, and 
such performance accépted by the state, through its executive, in whom 
that power was vested; and some 201,000 acres of the land were pat- 
ented to the railroad company. After the grant, and bef ore the road 
was built and the conditions subséquent were performed, the consti- 
tution of the state was amended so as to prohibit the granting of 
swamp lands in aid of railroads. This could not affect the prior grant 
of 1875, which stood as a valid existing grant and contract; but it is 
claimed that as the northern terminus of the road was changed, and 
the line also changed, subséquent to that amendment, the land grant 
would not attach to the changed line. But, had there been no such 
amendment of the constitution, it would not be claimed that merely 
such change of terminus and line would hâve detached the grant made 
by the original act. There can be no doubt that, if there had been 
no change in the constitution, the state, with consent of the company, 
could hâve changed the northern terminus and the location of the 
road, without saying anything further about the grant, and not affect 
the grant; and it seems to me if this grant to the road made by the act 
of 1875, which was a présent grant at the time, was not affected by 
the amendment, that it would not be affected by this change in the 
constitution, so long as it was merely a change in the line, allow- 
ing it to remain substantially in the place where it was originally 
designated, and not departing substantially from the original scheme 
or intention; although it might be a différent case were the change 
80 radical in direction or length as to make it clear that it involved 
a new and entirely différent enterprise. 

Moreover, the allégations of the bill are that the deflciency as to 
the 10-mile limit will cover ail swamp lands in the three counties 
named. If so, the land grant is in no way changed from what it 
would hâve been had the road been built between the termini flrst 
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named. It was not, therefore, clianged so as to affect any lands 
whick were not covered by the act of 1875 before the amendment 
prohibiting the granting of swamp lands for such. enterprises. AU 
thèse questions, and the right of this raiiroad company to thia land 
grant, seem to hâve been decided in its favor by the suprême court 
of Minnesota in the case of Minneapolis & St. 0. K. Co. v. Duluth & 
W. E. Oo., 43 Minn. 104, 47 N. W. 464, referred to by counsel. 

The right of the raiiroad company to thèse lands, and the right of 
complainant, as the trustée under the mortgage, with respect to 
thèse lands, appears to be clear, not only to the lands which hâve 
been formally conveyed by the governor, but also to the other lands 
covered by the grant, although not so conveyed, nor perhaps even 
specially designated by sélection. They belong to the raiiroad com- 
pany beneflcially, and in equity, and are covered by the mortgage to 
complainant, although the bare légal title may still remain in the 
State. The state has no right in respect to the lands, except to 
perform its contract by investing the raiiroad company with the 
title. I speak, of course, of the case as presented by the bill and 
admitted by the demurrers. But for the immunity of the state as 
sovereign, and under the eleventh amendment to the fédéral consti- 
tution, there could be no question that a suit would lie against it 
directly to restrain its action, if it threatened_ to dispose of or em- 
barrass the title to thèse lands, to the préjudice of the raiiroad com- 
, pany or the complainant. 

This action is to restrain the oflScers of the state, its governor, an- 
ditor, and treasurer, who form an executive commission, from dis- 
posing of the title to any of thèse lands, or the timber or minerais, 
as they were directed to do by the act ol the législature of 1897, 
and to restrain the governor, auditor. and attorney gênerai from 
commencing action against the grantees of the raiiroad company, or 
persons having contracts with respect to the lands, or thé timber and 
minerais, with the raiiroad company, as also directed by said act of 
the législature, and which would obviously cloud the title of the 
raiiroad company to the lands, and brin? multiplicity of actions. 
The serious objection urged by défendants is that, although the state 
of Minnesota is not nominally made a party défendant, yet this suit 
against ail the chief executive oiBcers of the state, in respect to 
a matter in which the state by its législature claims an interest 
which it has directed thèse ofScers to assert and maintain, is in real- 
ity a suit against the state. It must be admitted that, if it is not 
such a suit, it cornes perilously near the line. The décisions on this 
subject are numerous, and, in my judgraent, not conflicting. The 
state can bring suits and assert its rights in court, but cannot be 
brought into court, to litigate a right claimed asainst it, without 
its consent. But a state is bound by the constitution of the United 
States as much as any citizen, and any enactment of the state im- 
pairing the obligation of a contract is void, though its contracts can- 
not be actively enforced in the courts without its consent. Thus, 
no action against the state can be maintained, without its consent, 
to collect an indebtedness of the state or compel it to perform its 
contracts, or for any kind of positive and aifirmative relief. On 
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the otiier hand, any enactmént of a state législature impairing the 
obligation of a contract, or tending to devest vested rights, is abso- 
lutely void. In law, being null, it is not the act of the state; and 
if a state ofûcer, under color of such. void enactmént, attempts or 
threatens any acts tending to impair or interfère with contpactual 
or vested rights, it will not be regarded as the act of the state, and 
such olïicer will be restrained from such unlawful affirmative action, 
whether he purposes to act in the name of the state, or in his officiai 
or Personal name. Thus, proposed prosecutions of a criminal or 
pénal nature or form, which if begun would hâve to be instituted 
in the name of the state, hâve been enjoined in some cases which 
hâve been cited on the hearing. 

The theory governing thèse cases appears to be, not so much the 
theory that the immunity to the states is a shield and not a wea- 
pon, as that the state being absolutely bound by the fédéral con- 
stitution, ita enactments, in contravention of that instrument, are 
absolutely void, to the extent that they will not be recognized as 
acts of the state, nor afïord color of défense in protecting officiais 
of the state acting or threatening to *act thereunder, and renders 
the plea of officiai character of such persons immaterial. There- 
f ore the doctrine of the Minnesota suprême court that the governor 
and executive officers are not amenable to the process of the courts 
in respect to the discharge of their officiai duties has no bearing 
in a case of this kind; because, if they are liable at ail, in respect 
to matters of this kind, it is because they are passing outside their 
officiai duties, and that, wliile they are attempting to do what is 
directed by an act of the législature, they are doing an act which is 
not supported by any valid law. So it does not seem to me that the 
doctrine of the Minnesota court has any spécial bearing in this 
case. While the fédéral courts hâve gone to considérable length 
to sustain the position that state offlcers may be restrained from 
acts impairing contractual or vested rights. the authority to grant 
injunctions in such cases has been limited tb remédiai relief. I think 
the case of Osborn v. Bank, 9 Wheat. 738, cited on both sides, is a 
signal instance of this kind. In that case a large sum of money 
(some 198,000) had been taken by state offlcers from a bank of the 
United States, under what was held to be a void enactmént. An 
action to recover that money was aliowed to be maintained against 
the officers of the state, although it was admitted that it could not 
be maintained against the state itself. It was permitted to be main- 
tained against the successors of the officers who took the money. 
It was claimed that the money had been kept separ^te from other 
moneys of the state in the treasury, and therefore could be identifled; 
but it was noue the less claimed to be the money of the state, col- 
lected by the officers under the laws of the state. There is also the 
case which has been cited as arising in South Carolina (Tindal v. 
Wesley, 17 Sup. Ct. 770), which was an action to recover real estate 
in Columbia, S. C, of an officer of the state, — the secretaryof .state, 
— who was in possession of the property. The answer alleged it to 
be the property of the state, and that it was in défendantes possession 
as such offlcer. It was found by the court that the property had 
83F.-S9 
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been actually sold by the state to the plaintiff. There wâs no ques- 
tion that it had once belonged to the state; but the action was main- 
tained, although it was admitted that the state, if it had any claim, 
might bring an action to assert that claim. I think thèse two cases 
perhaps go as far as any that hâve been cited on either side. 

The resuit is, as it seems to me, that this injunction must be 
granted. The only question in my mind is with respect to the re- 
straint against bringing any action. I do not think there is any 
doubt that the injunction should be broad enough to prevent actions 
being brought against the grantees of the railroad company, — a 
multiplicity of actions; but I think a single action might be permit- 
ted against the railroad company, if desired, in order to bring the 
matter up in proper form. If it is thought fit to bring a single 
action in anv court, I doubt if I should restrain the bringing of such 
action against the railroad company and Mr. Oobb. The further 
hearing of this case, as to the form of the decree to be granted, was 
then adjoumed until the 9th day of July, 1897. 

(July 9, 1897.) 

After hearing arguments with respect to the form or injunction 
to be granted, the court rendered the f ollowing décision : 

I should agrée with Mr. Kellogg entirely, if we could bring the 
state of Minnesota into court, and settle this matter definitely by a 
decree which would finally détermine the interests of ail persons 
who hâve, or daim to hâve, any interest in this property. Such 
course would be consonant with the practice of courts of equity. 
From the case as presented, it appears, as I stated heretofore, that 
this land grant was made to the railroad company many years 
ago, — a grant in prœsenti, with conditions subséquent. The con- 
ditions, it also appears, were performed, and the lands in part 
were patented to the railroad company. Now, there is nothing 
presented casting any doubt upon the title of the railroad company 
to thèse lands, except siînply questions that arise from a change 
in one of the termini, and that really makes no différence whatever 
in the land grant. It would hâve been the same if the railroad had 
been built to the first-named termini, instead of as at présent. I think 
no question has been suggested as to the power of the state and the 
railroad company, acting concurrently, to change thèse termini, 
without affecting the grant that was given. The other question 
arises from the change in the constitution in 1883, and that would 
not affiect the prior grant made to the railroad company by the 
state, to which, the railroad company had a vested right. There has 
been no suggestion which really casts any doubt at ail upon the right 
of the raUropd company to this grant, and the décision of the su- 
prême court of Minnesota, which has been referred to in 45 Minn. 
and 47 N. Yi., confirms that title. So that a case is presented gf a 
property right which ought to be protected, as far as a court can 
protect it, from being disturbed by any action casting cloud upon 
the title, or interfering with the possessors, by harassing them with 
a nultiplicity of suits. The difflculty with the case is that the state 
of '"^pr esota cannot be brought hère into court against its will. 
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No action can be taken wliicli will resuit in tke ûnal détermination 
of tlie rights of everybody as to thèse lande. Whatever the final 
judgment of tMs court may be, the state of Minnesota is not and will 
not be bound by it. It hardly seems to me that such action can 
properly be taken as will in effect restrain, or bave any légal efifect 
amounting to an absolute restraint against, the state of Minnesota, 
so as to prevent it from bringing any action to test its claim, what- 
ever it may be, to thèse lands. And, as that matter cannot be de- 
termined hère, I am inclined to think that this injunction should be 
issued, as indicated by me the other day. I am still of opinion that 
permission should be granted to the state to choose another forum, 
if it desires to sélect one; at àny rate, that an opportunity should 
be given it to test its claim to thèse lands. I do not think the state 
ought to be allowed, or that thèse offlcers ought to be allowed, to 
bring a multiplicity of suits against the grantees of the railroad Com- 
pany at this time. It seems to me it will be sufficient to bring 
one suit against the railroad company, and perhaps Mr. Cobb, and, 
if it is thought necessary, to join one or more other parties, in order to 
test the question of their rights as bona fide purchasers under their 
deeds from the railroad company f oUowing the deeds from the state. 



INTERSTATE COMMERCE COMMISSION v. NORTHBASTERN R. CO. OF 
SOUTH CAROLINA et al. 

(Circuit Court of Appeals, Fourth Circuit November 3, 1897.) 

No. 178. 

Imtbrstatb Commbrcb Commission— Power to Fix Rates. 

The Interstate commerce commission has no power, express or Implied, to 
fix maximum rates; and an application to tlhe court to enforce sucli an order 
must be dlsmlssed. 74 Fed. 70, aflarmed. 

Appeal from the Circuit Court of the United States for the District 
of South Carolina. 

This was an application by the Interstate commerce commission to 
enforce an order made by it against the Northeastem Eailroad Com- 
pany of South Carolina and others. The circuit court dismissed the 
bill, holding that the commission had no authority to make the order 
in question (74 Fed. 70), and the commission has appealed. 

L, A. Shaver and William Perry Murphy, for appellant. 
Augustine T. Smythe and George V. Massie, for appellees. 

Before GOFP, Circuit Judge, and MORRIS and BEAWLEY, Dis- 
trict Judges. 

GOFF, Circuit Judge. This case is before us on an appeal from 
a decree entered by the circuit court of the United States for the 
district of South Carolina, by which decree the bill filed by the appel- 
lant, the Interstate commerce commission, was dismissed. The court 
belpw based its action on the want of jurisdiction on the part of the 
Interstate commerce commission to make the order, the enforcement 
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of which was the object of the bill so dismissed. Since this case was 
argued and submitted, the suprême court of the United States, in de- 
ciding the case of Interstate Commerce Commission v. Cincinnati, N. 
O. & T. P. E. Oo., 167 U. S. 479, 17 Sup. Ct. 896, has so disposed of 
the iurisdictional question involved herein as to impel us to affirm the 
decree appealed from. The opinion flled in the court below by Hon. 
C. H. Simonton, Circuit Judge, states the facts so fully, and disposes of 
the questions involved so clearly, that we adopt and announce it as 
embodying the views of this court. It is as follows: 

"This oâse cornes np upon a motion to dismlss the biU. The Truck Farmers' 
Association, of Oharleston, and others engagea In the same Une of business, 
filed their coœplaints with the interstate commerce commission against the raîl- 
road companles named in the caption. The complaints were that the charge 
of freight on vegetables and other trucli between Charleston and New Yorlî 
and other Northern marljets was unreasonable, and so unlawful. The commis- 
sion, having given due notice to the carriers complained of, entered into a long, 
laborious, and careful examination of the charg-es, and, after délibération upon 
the voluminous testimony produced before them, filed in writing their findings 
of fact and their conclusions thereon. They formulated their conclusions in 
the following final judgment and order: 'Ordered and adjudged that the de- 
fendants [naming them], and each of them, do, within ten days after service 
of this order, whoUy cease and desist and thenceforth abstain from eharging 
or receiving any greater compensation in the aggregate for the transportation 
from Charleston, in the state of South Carolina, to Jersey City, in the state of 
New Jersey, of the following named and described commodities, whether shipped 
to New York, N. Y., and delivered to consignées at Jersey City, or shipped to 
Jersey City,' than is hereinafter set forth as follows, to wit: (1) Six cents per 
quart, $1.92 per crate of 32 quarts, or $3.84 per 100 pounds, as the total charge 
for tlie transportation, induding cost of réfrigération en route, and ail services 
incident to such transportation, of strawberi'ies from Charleston, aforesaid, to 
Jersey City, aforesaid. (2) Fifty-nine and one-half cents per standard barrel 
or barrel crate for the transportation of apples, onions, turnips, squash or 
cymbllng, or egg plant, from Charleston, aforesaid, to Jersey City, aforesaid. 
(3) A rate or sum for the transportation of cabbages shipped in standard bar- 
rels or barrel crates from Oharleston, aforesaid, to Jersey City, aforesaid, or 
New York, N. Y., which is three-fourths ot the rate or sum contemporaneously 
chargea by défendants on potatoes shipped in standard barrels or barrel crates 
between said points. It is further ordered that said défendants be, and they 
severally are hereby, required to readjust their rates for the transportation of 
the commodities hereinabove specified from Oharleston, aforesaid, to Philadel- 
phia, Pa., Baltimore, Md., and, Washington, D. C, so as to bring tliem in con- 
formity with the law when compared with rates to .Jersey City or New York 
which wiU be put into efCect by said défendants under the terms of this order. 
And it is further ordered tiàt the report and opinion of the commission on file 
herein be, and Is hereby, made a part of this order, and that a notice embody- 
ing this order be sent forthwith to each of the défendants, together with a copy 
of said report and opinion, in conformity with the provisions of the fifteenth 
section of the act to regulate commerce, and that a copy of said report and 
opinion and of this order be also served upon the Southern Railway Company, 
successor of the défendants the Eichmond & Danville Railroad Company and 
F. W. Huidekoper and Eeuben Foster, the receivers thereof, and upon the 
South Carolina & Georgia Eailroad Company, successor of the défendants the 
South Carolina Railway Company and D. H. Chamberlain, the receiver thereof.' 
Thereupon tlie railroad companles prayed a rehearing of the matter, and, after 
considération of the application and the argument In support thereof, the re- 
hearing was denied. To the original complaints and Investigation the receiver 
Of the South Carolina Railway Company and the receivers of the Riehmond & 
Danville Eailroad Company were parties. Pending the Investigation and the 
Judgment of the commissioners, the receivers of each of thèse roads were dis- 
chaxged as sudi receivers. The property In their hands was sold. The South 
Carolina & Georgia Railroad Company became the owner of the property of the 
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South Carolina Railway Oompanj', and the Southern Railway Company that of the 
iUchmond & Dan-fille Railroad Company. Both of thèse corporations, purchasers, 
united in and signed the pétition for rehearing. The several railroad corpora- 
tions having been served with the proceeiiings of the commission, and with its 
final order, judgment, and decree, the interstate commerce commission filed 
this blU of complaint. The bill recites, in substance, tlie above, and then adds: 
(2) That the défendants hâve willfully failed and neglected to obey and conform 
to the requirements of said interstate commerce commission as set forth in tha 
original order of said commission,— Exhibit E hereto, as amended by said or- 
der, Exhibît G hereto (orders above quoted),— 'and, by so failing and neglect- 
ing, hâve and do continue to violate the provisions of the act to regulate com- 
merce at, to wlt, Charleston, South -Carolina, at divers other points on the Unes 
or routes operated by them.' The prayers of the blU, among others, are as 
foUows: (3) That this court vpill issue a vsrit of Injunction, to run during the 
pendency of this cause, restralning the said défendants herein, and each oS 
them, thelr officers, agents, or servants, from continuing in thelr violation and 
disobedience of the said orders of petitioner, and that on final hearing this 
court wiïl make said injunction perpétuai, or will issue such other proper pro- 
eess, mandatory or otherwise, as is necessary to restrain said défendants from 
further continuing In such violation or disobedience. (4) That this court will, 
if it shall thinli fit, make an order that, in case of any disobedience of such 
vi^rit of injunction, or other proper process, mandatory or otherwise, each of tha 
défendants guilty of such disobedience shall pay Into court, or otherwise, as the 
court may direct, such sum of money, not exceeding the sum of .$500, for every 
day, after a day to be named in said order, that such défendant shall fail to 
obey such injunction or other proper process. (5) That this court will grant 
such other and further relief in the premises as may seem meet and proper. 

"The right of the interstate commerce commission to institute thèse proceed- 
Ings is derived from tlie act of congress approved March 2, 1889 (25 Stat. 855, 
§ 5). This is its sole authority therefor, and in its exercise it is bound by, and 
must confine itself within, the ternis of the statute. The section reads as fol- 
io ws: 'Sec. 5. That section 16 of said act is hereby amended so as to read as 
foUows: "Sec. 16. That whenever any common carrier, as defined in and sub- 
ject to the provisions of this act, shall violate or refuse or neglect to obey or 
perform any lawful order or requirement of the commission created by this act, 
Dot founded upon a controversy requiring a trial by jury, as provided by the 
seventh amendment of the constitution of the United States, it shall be lawful 
for the commission or for any company or person interested in such order or 
requirement to apply_ in a summary way, by pétition, to the circuit court of tlie 
United States, sitting ta equity in the judicial district in which the common 
carrier complained of has its principal office, or in which the violation or dis- 
obedience of such order or requirement shall happen, alleging such violation 
or disobedience, as the case may be." ' It vvlll be observed that the resort to 
this court is in the case of the violation of, or the neglect or refusai to obey or 
perform, any lawful order or requirement of the commission. The défendants 
deny that the orders in question are lawful, and on this base the présent mo- 
tion. Tlie orders of the interstate commerce commission, which they seek to: 
enforce by thèse proceedings, fix thp rate of transportation between Charleston 
and New York, on strawberries at 6 cents per quart, per erate of 32 quarts, or 
.¥3.84 per MO pounds. They fix the rate of transportation of apples, onions, 
turnips, squash or eymbling, or egg plant, at 59% cents per standard barfel or 
crate. They fix the rate or sum for the transportation of cabbages, in standard 
barrels or crates, which is three-fourths the rate or sum contemporaneously 
charged for pbtatoes shipped in standard barrels or crates, between said points. 
Are thèse lawful orders of the interstate commerce commission? Has the com- 
mission any authority in law to make such an order? The suprême court of the 
United States, at its présent session, passed upon this question in Cincinnati, 
X. O. & T. P. Ey. Co. V. Interstate Commerce Commission (decided March 30, 
1896) 16 Sup. et. 700. The Cincinnati, New Orléans & Texas Pacific Railway 
Company, the Western & Atlantic Railroad Company, and the Georgia Rail- 
road Company carried freight from Cincinnati into Georgia. The through rate 
for transportation of less than carloads of buggies, carriages, and other flrst- 
class freight, was $1.07 per 100 pounds; and on ail such freight carried to 
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Spclal Clrcle the charge was 30 cents more, whlch, however, was paW excluslve- 
ly to the Georgla Hailroad. Complalnt was made to the Interstate commerce 
commission. The commission examined Into the matter, and Issued Its order. 
In two parts. They held that the charge of 30 cents additlonal to Social Clrcle 
was In confllct with the long and short haul clause, and ordered défendants 
to desist therefrom. And they add that the said défendants do also, from and 
after. the 20th day of July, 1891, wholly cease and desist from charglng or re- 
celvlng any. greater aggregate compensation for the transportation of buggles, 
carriages, and other flrst-class articles, In less than car loads, from Cincinnati 
aforesald, to Atlanta, In the state of Georgia, than Çl per 100 pounds. Applica- 
tion was made to the circuit court of the United States for the Northern district 
of Georgia to enforce thèse orders. The court, after full hearing, decllned toi 
grant the application. Interstate Commerce Commission v. Cincinnati, N. O. 
& T. P. Ry. Co., 56 Fed. 925. The cause was carrled by appeal to the circuit 
court of appeals of the Flfth circuit. 9 C. G. A. 689. That court adopted and 
sustairied that portion of the order of the interstate commerce commission whlch 
related to the rate to Social Circle, but it disapproved and annuUed that portion 
of the order whlch commanded the défendants to desist from charglng for the 
transportation of freight of lilje character from Cincinnati to Atlanta more 
than .$1 per 100 pounds. Both parties went up by appeal to the suprême court, — 
the railroads from so much of the judgment of the circuit court of appeals as 
relates to the freight charges to Social Circle, and the commission from so much 
of the decree as dénies the relief prayed for in the charges fixed by It on freight 
from Cincinnati to Atlanta. The cause was elaborately and earnestly argued. 
The suprême court sustained the circuit court of appeals in both questions. It 
held that the latter part of the order of the Interstate commerce commission 
was an attempt to Sx rates between Cincinnati and Atlanta. On that point the 
court says: 'Whether congress intended to confer upon the Interstate com- 
merce commission the power to fLx rates was mooted in the courts below, and 
is discussed In the briefs of counsel. We do not flnd any provision of the act 
that expressly, or by necessary Implication, conféra such power.' The case at 
bar seems to be on ail fours with this case. The Interstate commerce commission 
asks this court to enforce Its orders fixing rates for trucli between Charleston 
and New York. The court ean only enforce the lawful orders of the commission. 
As has been seen, the commission is not warranted by the act of congress to 
flx rates, and to this estent Its order Is not lawful. The bill U dlsmlssed." 

The decree appealed from is aifirmed. 



THOMSON-HOTTSTON ELBOTEIO CO. V. JEFFREY MANtJF'G CO. et al. 

(Circuit Court, S. D. Ohio, B. D. December 7, 189T.) 

No. 793. 

Takiko of Dbpositiotts— Objbctioks to Testimony— Misconduot of Counsel. 
In taking dépositions In an equity suit, counsel cannot assume to pass 
upon questions of the competency, materiality, and relevancy of testimony, 
and instruct hls wltnesses not to answer questions put to them on cross- 
examlnation; and where a wltness, In obédience to such instructions, re- 
fuses to answer, hls entire déposition wlll be stricken from the files. 

This was a suit in equity by the Thomson-Houston Electric Com- 
pany against the Jeffrey Manufacturing Company and others for 
alleged infringement of a patent Motion to strike depositioa from 
the ûles. 

Bette, Hyde & Betta, for complainant. 

H. H. Bliss and John E. Bennett, for respondents. 



THOMSON-HOUSTON ELECTEIC CO. V. JEFFKEY MANUf'g CO. 615 

SAGE, District Judge. Défendants move to strike from tàe files 
tlie entire déposition of witness E. M. Bentley, called and examined 
as an expert by the complainant on tàe prima facie case, or to com- 
pel him to answer.33 questions pût by counsel for the défendants 
on cross-examination, and which Le declined to answer under ad- 
vice of counsel for the complainant. Ail thèse questions were ob- 
jected to as immaterial, irrelevant, and hypothetical. Oounsel for 
complainant insist that the issue in the case involved in this matter 
is whether défendants' construction, as proved by Mr. Bulkley, a 
witness for complaint, is an embodiment of the claim in suit. The 
suit is upon patent No. 495,443, for traveling contact for electric 
railways, applied for by Charles J. Van Depoele, and assigned to 
complainant. 

The witness Bentley, in his direct testimony, defines the inven- 
tion in controversy as follows: 

"The devlce Itself Is characterized by a long swinging arm, extending ob- 
Hquely upward from the car to the conductor. * • * The long swinging 
arm carried at Its outer end a contact devlce, which Is made to bear on the 
underside of the conductor, while Its Inner end of the same arm is Joined to the 
car, on both a transverse and vertical axis, so that the contact device on its 
outer end may be swung laterally through a wide arc. and may also be de- 
pressed vertlcally through a considérable distance. This arrangement ailows 
the contact devlce to • • • follow readlly in Its variations, vertlcally and 
laterally, the Une of the conductor. .• * •" 

In cross-examination he was asked: 

"WTiat would you suggest as the proper average helght of the conductor wire 
above the cars? 

"A. A;t présent, In street-car work, the conductor Is Bome six or eight feet 
above the roof. 

"29 xq. And what Is the length of the extrême play on a vertical Une of a 
trolley ■wheel, and whlch you would advlse as the best to meet the ordinary 
requirements? 

"A. In some roads the helght of the trolley wlre varies from fourteen to 
twenty-four feet, and the trolley wheel, to bave a capacity for meeting the ex- 
trême condition, should bave a vertical play of ten feet." 

He was then asked to state the length of défendants' device, — 
which was used in the tunnel of a coal mine, — ^as shown upon their 
exhibit ("Sketch Vintondale Locomotive"), and answered that the 
arm was only three feet long, and that on that locomotive, if it was 
three feet and a half between the axles as shown by said sketch, the 
trolley pôles were about three feet long. Further examined as to 
the structure of défendants" plant, he answered as foUows: 

"Then, assuming that the coal Is of a thickness above the average, we will 
say six feet, for anythlng now wlthin our linowledge, it may be true, may it 
not, that the trolley wheel on that Vintondale locomotive never vibrâtes more 
than six Inches relative to the top plane of the locomotive, may it not? 

"A. Of course, If the trolley wire is so arranged with référence to the track 
that It never varies more than six inches from its level wlth relation thereto, the 
arm would not vlbrate more than six inches." 

Oounsel for the défense then sought to interrogate him with re- 
spect to the application of the patent, and of the invention to de- 
fendants' mechanism, as follows : 

"31 xq. Iiet us then assume from now on that a commerclally successful car 
constructed on the plan of this illustrated in the patent in suit would require 
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a trolley equlpment whlch would permit the trolley wheel to vibrate through 
a distance of ten feet. 

"Please take the drawing which I now hand you, which delineates precisely 
the same parts and arrangement that Is shown In tàe drawings in this Van 
Depoele patent in suit, except that the trolley whael Is limited to a vibration 
of six Inches, and I asli whether a construction in accordahce with this drawing 
would contain the subject-mattef of claims 2, 4, 8, 12, and 16. 

'VCiounsel for complainant objects to the question as immaterial and hypo- 
thetical, and is not an issue raised by any of the pleadings in this case, and in- 
structs the witness that he need not consider any drawings or structure which 
is not properly proven in this case.) 

"A. In vlew of the instruction of counsel, I décline to consider your drawing. 

"32 xq. You hâve already in the record in this case stated under oath as fol- 
io ws: 

" 'A long arm mounted on top of the car carrying a grooved wheel at Its 
outer end, and continually pressed upward against the undersurface of the wire, 
and haylng capaclty of swinghig through seyeral feet on a vertical pivot, ana 
of also swinging through a number of feet upon a horizontal hinge or pivot, 
was the thing which made overhead Systems of electric railroads a success for 
gênerai use.' 

"Dlsliklng to Indulge In hypothetical questions whlch cannot be exactly and 
accurately delineated, I hâve made this drawing for the purpose of getting a 
clear définition of your understandlng of the invention in controversy, and of 
the scope of the claims which you hâve referred to in your direct examination. 
My question, coupled with this drawing, I believe to be as accurate and spécifie 
as it is possible to put it in order to ascertain your meaning when using on this 
record, as you hâve, such terms as 'a long arm,' and an arm 'swinging through 
a number of feet on a horizontal hlnge or pivot.' I am desirous, on behalf of 
the défendants, of ascertainlng to what extent thèse matters enter into the 
Invention in controversy. 

"And, with this explanation, I repeat the question, and ask whether, flrst, this 
drawing is sufficiently intelligible for you to understand the question. 

"(Complainant's counsel requests défendants' counsel to state the number of 
the question and answer of the witness from which he purports to hâve made a 
quotation. 

"(Counsel for défendants replies that, if the last note of complainant's coun- 
sel Is intended to challenge proof of identity as to this witness being the same 
party who flled two or three différent afQdavits with the preliminary injunction 
papers, he replies that he is astonished at any such effort, and supposed that 
would be waived. In direct reply to the last inquiry, he states that the above 
quotation was made from the affldavit of one E. M. Bentley, flled in this 
record, with the papers accompanying the motion for preliminary injunction. 
To assure himself, he temporarily withdraws the last question, and présents the 
foUowing:) 

"33 xq. Are you the same B. M. Bentley who flled three affidavits in this 
cause, and whlch were used at the hearing of the motion for preliminary In- 
junction? 

"A. I made, I believe, three aflidavits for use in this cause on the motion for 
preliminary Injunction, and I présume they were filed and used. 

"34 xq. Please turn to page 176 of the printed record of complainant, pre- 
pared for the présentation of the motion for preliminary injunction, and ascer- 
tain whether the quotation I hâve above made from the.second afiidavit is cor- 
rect, and whether you made that statement. 

"(Objected to, as calling for a merely fragmentary portion of the aflidavlt 
referred to, whlle the whole of the afiidavit should be considered, and not mere- 
ly a small portion thereof.) 

"A. You hâve quoted correctly from my affldavit in this case. 

"(Counsel for défendants hère introduces in évidence the drawing handed with 
cross-question 31, and the same is marked 'Défendants' Exhibit, Drawing No. 1, 
F. M. A., Notary Public, Aug. 11, 1897.' 

"(Complainant's counsel objects to the same, as Immaterial, Irrelevant, and 
Incompétent, and not properly proven.) 

"85 xq. Then I again ask you to take this drawing in évidence, now marked 
'Delendants' Drawing No. 1,' and ask— Flrst, whether the construction there 
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Indicated Is Intelligible to you under the définition I gave above, and, secondly, 
whether a mechanism eonstructed in aecordance therewith would fulflll the re- 
quirements presented in your language In your affldavit above quoted. 

"(Complainant's counsel agaln objects to tlie question, aa Immaterial and 
irrelevant and liypothetical, in tliat the exhibit referred to bas not been properly 
proven, nor is any issue raised thereon by any of the pleadings in this case, 
and instructs the witness that he need not consider or answer this question. 

"A. I must décline to consider your drawing or answer the question. 

"(Answers to xq.'s 31 and 34 are now objected to as not responsive, and in due 
time motion wlll be made by the défendants to strike the entire déposition from 
the record, because thereof. 

"(Complainant's counsel states that he shaU require the défendants to give 
due notice of sald motion, and that he shall consider that, if such motion is not 
made prior to the beginning of the taldng of défendants' proofs herein, he shall 
consider that the défendants hâve withdrawn their notice of motion.) 

"36 xq. You hâve in your direct examinatlon stated as foUows: 

" 'This contact devlce conslsts of a long swlnging arm. The devke Itself is 
characterized by a long swlnging arm extending obliquely upward from the car 
to the conductor, and talilng the place of a flexible conductor cord, such as was 
commonly used. * * • Xhe long swinging arm carries at Its outer end_ a 
contact devlce, whlch is made to bear on the underside of the conductor, whlle 
at its inner end the said arm is joSned to the car on both a transverse and a 
vertical axis, so that the contact devlce on its outer end, consisting ordhiarlly 
of a grooved roUer, may be swung laterally through a wide arc, and may also 
be depressed vertically through a considérable distance.' 

"And I fail to find in this language anythlng definlte or exact as deflning the 
terms 'long,' 'considérable distance,' etc. 

"And, in order that I may get an accurate understanding of your meaning, I 
again call your attention to this drawing In évidence, marlîed 'Défendants' Ex- 
hibit Drawing No. 1,' and ask whether the &ubjeet-matter there shown con- 
forms to your words above quoted. 

"The drawing Is presented for the purpose of avoiding purely hypothetlcal 
questions in mère words, and to assist in seelng exactly the meaning of my 
question, and is presented with the understanding on my part that It Is an exact 
copy of the drawings whlch you hâve been dlscussing In the patent itself, wIth 
the one exception as to the length of the arm. 

"(Complainant's counsel makes the same objection as made to the last question, 
and repeats the same instructions given to the witness as that glven in respect 
to the last question, in view of the fact that the question is still hypothetical, 
as the exhibit referred to is not at issue in this case, and Is not raised by any 
of the pleadings herein, nor Is It properly proven.) 

"A. I must again décline to express opinions In regard to the structure of 
Défendants' Exhibit Drawing No. 1. 

"(Answer Is objected to, as not responsive, and the notice for striklng out is 
repeated. 

"(Complainant's counsel makes the same statement as to notice glven In re- 
spect to last answer.) 

"37 xq. Does this exhibit, Défendants' Drawing No. 1, présent matter whlch 
is Immaterial to this controversy? 

"(The same objections and instructions to the witness, and as a question for 
the counsel and the court to détermine.) 

"A. In vIew of the Instructions of counsel, I wlll stlll décline to dlscuss the 
drawing In question. 

"(Défendants' objections, and notice repeated. 

"(Complainant's statement in regard to said notice repeated.) 

"38 xq. Then you refuse to answer without knowing whether my question 
and the drawing Illustratlng it présent anythlng roaterlal to this controversy; 
is that correct? 

"A. I understand that the question of materiallty is one of law, whlch Is out- 
slde of my province, and I am following the instructions of complainant's coun- 
sel In decllnlng to dlscuss the matter. 

"S9 xq. You mean you refuse to answer thèse questions without knowing 
whether or not this exhibit, Défendants' Drawing No. 1, dearly shows? 
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".'An electric raiiway having- In eombinatlon a car, a conductor suspended, 
above the Une o* travel of the car, an arm pivotally supported on top of the 
car, and provlded at Its outer end with a contact engaging the underslde of 
the suspended conductor, and a tension sprîng at or aear the Inner end of the 
arm for maintaining such upward pressure contact.' 

"I thus quota the eighth clalm of the patent. In order to ellminate the neces- 
sity of your remarks concerning your being the judge of 'materlality.' My ques- 
tion îs thls: ïou hâve refused to answer thèse questions without knowîng 
whether this illustrative drawing exhibits the subject-matter of this quoted 
language or not; am I rlghtî 

"A. Yes, sir." 

Throughôtit, counsel for complainant not only noted objections 
tô the questions, but assnmed to décide flnally and conclusively as 
to the competency, materlality, and relevancy of testimony sought to 
be brought out upon cross-examinatiôn, and, taking the wltness 
completely under control, instructed and compelled him to refuse 
to answer. In support of this extraordinary course of procédure, 
they cite Oleveland Faucet Oo. v. Syracuse Faucet Oo., 77 Fed. 210, 
and Consolidated Fastener Go. v. Columbian Fastener Go., 79 Fed. 
800. But in each of thèse cases the testimony objected to was in 
the record, and was passed upon by the court. I Icnow of no préc- 
èdent for the proposition that counsel may play the rôle of chan- 
cellor, and, upon their own judgment, close the mouths of witnesses. 

In Bleage v. G-arlington, 92 U. S., at page 7, the suprême court of 
the United States said: 

"The examiner before whom the witnesses are orally examlned is required to 
note exceptions, but he cannot décide upon their validity. He must take down 
ail the examlnatlon In writing, and send it to the court with the objections 
noted. So, too, when dépositions are taken according to the aots of congress 
or otherwise, under the rules, exceptions to the testimony may be noted by the 
offlcer taking the déposition, but he is not permitted to décide upon them; 
and when the testimony, as reduced to writing by the examiner, or the déposi- 
tion, Is ftied in donrt, further exceptions may be there taken. Thus, both the 
exceptions and the testimony objected to are ail before the court below, and 
corne hère upon the appeal as part of the record and proceedings there." 

What is said of examiners in this extract applies with much greater 
force to counsel for the respective parties, retained as they are for 
partisan services, and therefore utterly incapacitated and unflt to 
exercise judicial functions in the case, however capable they might 
be if in a situation to be entirely unprejudiced and impartial. For 
the reasons stated in Blease v. Garlington, courts do not suppress 
testimony unless it be grossly and flagrantly impertinent and scan- 
dalous. The resuit of suppressing is to expunge the testimony 
from the record, which would deprive the party afEected of oppor- 
tunity for relief in the appellate court. See Smith v. Newland. 40 
111. 100; McGabe v. Hussey, 2 Dow & G. 452; Appleton v. Ecaubert, 
45 Fed. 281; Adee v. Iron Works, 46 Fed. 39; and Lloyd y. Pennie, 
50 Fed. 4. 

I will not say that upon an appeal to a fédéral judge a vexatious, 
unreasonable, or unconscionable examination of witnesses will not 
be put a stop to, or that a witness may not, pleading privilège, re- 
fuse to anâwer, and make an appeal to a fédéral judge for instruc- 
tions necessary; but I do say that the assumption by counsel of au- 
thority such as has been claimed and exercised in this case will not 
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be tolerated in this court. The motion will be granted. The entire 
déposition of E. M. Bentley will be stricken from the files, and fnr- 
ther testimony for the complainant (its time for testimony in chief 
Eaving expired) will be allowed only upon the condition of its flrst 
reimbursing the défendants their costs and expensea by reason of 
the taking of said déposition. 
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(Circuit Court of Appeals, Sixth Circuit. December 7, 1897.) 

No. 499. 

1. LHASB— COVBNANTS— VaLIDITT. 

A covenant in .a lease of a paper mill, wlth privilège of purchase, that 
the lessee will not during tlie term, nor for 20 years in case of purchase, 
make on the premises certain classes of paper, which the lessor is engaged 
In mailing elsewhere, Is vaUd, and binds assignées, although they are not 
mentioned. 
8. Samb— Enïohcembnt. 

Whether, in case of purchase, such coyenant, when inserted in the deed, 
would technically run with the land, or not, It is enforceable In equlty 
against ail owners with notice, actual or constructive. 

3. Vbndok and Fubchaskb — Contract — Restrictino Use of Premisbs. 

An assignée electing to purchase Is bound to accept a deed contalnlng 
thé restrictive covenant. Readiness to perform on his part is lacliing, and 
he cannot recover for a breach of the covenant to convey, when it appears 
that he persisted in demanding a deed without restriction of use. 

4. Samb— Brbach of Covenant to Convey. 

Although the restrictive clause in the deed tendered by the lessor be im- 
properly drawn, this is not a breach of the covenant to convey; and no 
tender of a proper deed is necessary for défense, when the demands and 
déclarations of the lessee show that such tender would be vain. 

In Error to the Circuit Court of the United States for the Western 
Division of the Southern District of Ohio. 

Action by the Haldeman Paper Company against the American 
Strawboard Company for damages for breach of a contract to con- 
vey a mill property. There was judgment for plaintiff, and défend- 
ant brings error. 

By an todenture of lease dated June 27, 1891, the American Strawboard Com- 
pany, a corporation largely engaged In the manufacture of strawboard and 
other wood pulp products, and owning and operating a number of strawboard 
mlUs, demised to George N. Priend, his heirs and assigns, one of its manu- 
facturing plants Iinown as the Roclîdale Mills, for a term of three years, the 
consent of the lessor being necessary to any assignment of the lease. There 
was also a provision giving to the lessee an option of purchase to be exercised 
withln one year from October 1, 1891, at the price of $25,000, one-fourth in cash 
and remainder in equal installments in one, two, and three years, with Interest, 
the deferred payments to be secured by a mortgage and Insurance on the prom- 
ises. Should this option be exercised, the lessor covenanted to convey the prop- 
erty by "good and snfficient warranty deed." Among other covenants by the 
lessee there was one In thèse words: "Said second party further covenants and 
agrées with said flrst party, its successors and assig'ns, as part of the considéra- 
tion of this agreement, and as an Inducement to said flrst party to enter iato 
this agreement, that he shall not and will not, during the term created by this 
lease, or any extension thereof, or in case of the purchase of said premises as 
above provided wlthin the period of twenty years from date hereof (except in 
the capaclty of ofllcer, agent, stoclsholder, or employé of said flrst party), di- 
reetly or Indireetly, aa employer, employé, agent, officer, stockholder, or 
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otherwise, manufacture on sald premJses, or engage ta or be Interested In the 
manufacture on sald premises, of strawboard, straw lumber, sheet strawboard, 
rolled strawboard, wood-pulp board, pulp-lined board, straw wrapping paper; 
and the sùm of $20,000, to be recovered by and pald to the said American 
Strawboard Company, its successors or assigna, is hereby fixed and agreed 
upon as and for liquidated damages, to the payment of which said sum of 
$20,000 well and truly to be made to the saîd American Strawboard Com- 
pany, Its successors or assigns, the undersigned binds himself, his heirs, execu- 
tors, and administrators, flrmly by this contract, in case of any violation of 
thls paragraph of this contract, by him. It Is further agreed that, in case of 
the violation of this paragraph of thls agreement, as a further remedy said 
first party may, at its optioni, avoid thls lease, and enter into possession of the 
demlsed premises, and also restrain by Injunctlon the violation of this paragraph 
of thls agreement." 

On the 6th of July, 1892, thls lease was asslgned by Friend to the appellee, 
the Haldeman Paper Company, a corporation engaged in the manufactm-e of 
paper. This assignment was In writing, and Indorsed upon the original lease, 
and was as follows: "Be It known that I, the undersigned, George N. Friend, 
hâve this day, for value received, sold, asslgned, and transferred ail my rlght, 
title, and Interest of every klnd and nature in and to the foregoing lease to the 
Haldeman Paper Company, of Lockland, Ohio, and do hereby sell, assign, and 
transfer to sald the Haldeman Paper Company ail my said right, title, and in- 
terest in amd to sald lease, the same to hâve, use, and enjoy the same as I might 
or couid do." The American Strawboard Company consented to this assign- 
ment, and granted an extension of the option of purchase in thèse words: "We 
hereby consent to the transfer of this lease and the option of purchase to the 
Haldeman Paper Company, of Lockland, Ohio, and agrée to extend sald option 
of purchase to January 1, 1893, granting and giving to them, the Haldeman 
Paper Company, and their assigns, for the considération of ?1 to us in hand 
paid, ail the right and privilèges originally given by us to George N. Friend, 
under this lease. In witness whereof the American Strawboard Company, by 
Its vice président and secretary, hâve hereunto set thelr hands and seals In 
duplicate this 7th day of July, A. D. 1882." 

On December 31, 1892, the Haldeman Paper Company exercised its option of 
purchase, and paid the cash installment of thè purchase money, and offered to 
exécute Its notes, and secure same by mortgage and Insurance when the prop- 
erty should be conveyed. A draft of a deed was thereupon prepared by the 
American Strawboard Company, and submltted to the purchaser for approval. 
This deed contalned a covenant by the grantee wlth the grantor, its successors 
or assigns, that the premises should not be used by the grantee, its successors 
or assigns, for 20 years from the date of the deed in the manufacture of straw- 
board or any other straw products mentloned in the démise to Friend, and a 
condition that if this covenant was broken the deed should be null and void, 
and the title revert to the grantor, its successors or assigns, wlth a right of 
re-entry. After this form of deed had been submitted to the purchaser for Its 
approval there ensued a lengthy correspondence between the parties whlch 
would but Incumber thls opinion to fully set ont. It Is sufflcient to say that 
the position taken by the purchaser was that It was entitled to reçoive a clear 
warranty deed contalning no covenant whatever restricting the use of the 
premises, while, on the other hand, the American Strawt)oard Company strenu- 
ously hKisted upon a deed conitaining a covenant against the use of the prom- 
ises for the purposes prohiblted by the lease. Such a deed as the Haldeman 
Paper Company demanded was refused, but a deed in form such as that sub- 
mltted for approval was the only deed actually tendered by the American 
Strawboard Company. Wlth this correspondence ail effort at an amicable un- 
derstanding came to an end, and the Haldeman Paper Company commenced 
thls action at law to recover damages for a breach of the covenant "to convey 
by a good and sufflcient warranty deed"; the plaintiff averring that it had per- 
formed ail and singular the things required of it to be done by the terms of the 
lease In pursuance of its option of purchase, and that the défendant had refused, 
though often requested, to deliver to it a good and suflicient warranty deed as 
provided for In said lease, and had wholly refused to perform any of the con- 
ditions and coveuants of the lease touching sald option of purchase and the 
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conveyance of said premises in fee simple to the plaintiff. Damages were laid 
at the sum of $50,000. There was a jury, and verdict for the plaintiff, and 
judgment thereon for $16,206.25. 

Judson Harmon and S. S. Wlieeler, for plaintiff in error. 
Robert Eamsey, for défendant in error. 

Before HAELAN, Circuit Justice, and TAPT and LURTON, Circuit 
Judges. 

LURTON, Circuit Judge, after making the foregoing statement of 
facts, delivered tlie opinion of the court. 

At the conclusion of ail the évidence the jury was instructed to 
flnd for the plaintiff, and to assess its damages upon the proofs, under 
the further directions of the court then given. Several requests 
made by the défendant below were refused, including one to return 
a verdict in its favor. 

The error assigned upon the instruction to flnd for the défendant 
in error involves the substance of the whole case. This instruction 
has been defended upon two distinct grounds: First, that the cove- 
nant of the vendor to convey by warranty deed was broken by the ten- 
der to the vendee of a form of deed which enlarged the term during 
which a particular use was prohibited by the provision in the lease, 
and by the insertion of a condition terminating the estate of the gran- 
tee upon breach of that covenant, irrespective of ail questions of the 
right of the vendor to insert therein a covenant restricting the use in 
the particular and for the term, and under the penalty provided in the 
lease and option; second, that the purchaser was entitled to demand 
and receive a clear warranty deed containing no restrictions upon the 
use of the property whatever, and that the refusai of the vendor to 
make and tender such a deed constituted a breach of the covenant 
to convey by warranty deed. 

Assuming, for the présent, that défendant in error, as assignée 
of Friend, was aflected and bound by the covenant in respect to a 
restricted use of the premises, and that the vendor had a right to 
insert that covenant in its deed, it must then be admitted that the 
deed which the plaintiff in error proposed to exécute was not in ac- 
cordance with the agreement. The form of deed submitted not only 
enlarged the prohibition of the covenant of the lessee in respect to 
time, but included a condition terminating the estate of the grantee 
upon breach of the covenant. The prohibition of a particular use was 
limited by the lease, in case of a sale, to a term of 20 years from 
the date of the lease, and aiso provided that |20,000 should be paid 
as liquidated damages for a violation of that prohibition. It was 
therefore not admissible to extend the restriction to a term of 20 years 
from date of the deed, nor to alter the agreement as to the consé- 
quences in event the covenant was breached. But the défendant in 
error did not base its objection to this deed upon thèse matters, but 
distinctly took the ground, in the correspondence which ensued, that it 
was not obliged to accept a deed which contained any restriction 
whatever upon the use of the premises, and declared its purpose to 
refuse any deed which contained any such covenant. 
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The suggestion that the objection was limited to the condition ter- 
minating the estate upon a breach of the covenant finds no support. 
The letter of February 20, 1893, from Mr. Baird, representing the 
American Strawboard Company, in reply to the letter of Mr. Richard- 
son, representing the Haldeman Paper Company, of February 17, 1893, 
specifically inquired whether the objection was to the "conditional 
clause in the deed." To this the Haldeman Company replied under 
date of February 22, 1893: 

"You are right in your understandlng that we object to the conditional clause 
in the deed, for the reason It is not the kind of a deed specifled In the lease. 
Ail conditions, restrictions, and eovenants concerning same are in the lease 
Itself, and there Is no reason why they should be put in the deed when the clause 
of the lease especially provides that the American Strawboard Company will 
cenvey the property with a good and sufflcient warranty deed. We are un- 
wilHng to accept any other kind of a deed than a deed of gênerai wairanty, 
as provided for in the terms of the lease. If you will hâve this deed prepared 
and executed, and advise when you are ready, we will be prepared to meet you 
wherever you désire to close up this purchase. We remain," etc. 

The clear meaning of this language is that the objection was not to 
the form in which this covenant had been inserted, or to its insertion 
as a condition rather than as a mère covenant, but to the inclusion 
of any restriction upon the use, whether by way of condition or cove- 
nant. 

Several other letters subsequently passed between the parties, but 
this demand for a clear warranty deed, and this déclaration of un- 
willingness to accept any deed which contained any restrictions, con- 
ditions, or eovenants, was never modifled. 

The last communication addressed by the American Strawboard 
Company, relating to the form of deed, bears date April 21, 1893, and 
was in reply to a letter from the attomeys representing the Halde- 
man Paper Company, in which they had again referred to the prés- 
ence of "a condition" not justified by the option. In reply that Com- 
pany, among other things, said : 

"That deed contains a stipulation and condition that strawlxiard shall not 
be manufaetured on the premises conveyed for the period of thirty years. This 
is In exact accordanee with the option as we eonstrue It, and as we understand 
it was understood botb by the American Strawboard and the Haldeman Paper 
Company. The American Strawboard Company bas prepared and executed 
a deed eontainlng that condition, and has offered to deliver it to the Haldeman 
Paper Company. The Haldeman Paper Company has refused to accept the 
deed as prepared, advising me that they base their refusai upon your advice. 
I am ready at any time tO close this matter up, if you will accept the deed as 
drawn, or a deed containing a stipulation that strawboard, straw lumbsr, sheét 
strawboard, roll sti'awboard, wood-pulp board, pulp-line board, straw wraj)- 
plng paper shall not be manufaetured on the premises conveyed for the period 
o£ thirty years from the date of conveyance. I am Instructed to say to you that 
the American Strawboard Company will not make a conveyance which does not 
contaln that stipulation. Wé are after the substance, and do not care as to 
the form in which the Idea may be expressed. The American Strawboard 
Company would not hâve given an option on that plant for any such price if it 
had been proposed to manufacture strawboard in it. If your clients do not in- 
tend to manufacture strawboard at this plant, I cannot see why they should 
object to the condition being inserted as l hâve drawn it." 

This çorrespondence, taken as a whole, makes it clear that the 
Haldeman Paper Company was flrm in its détermination to receive no 
deed which contained the stipulation of the option of purchase re- 
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strictiûg the use of the property. It is true that in the letter last 
referred to the tenn of this covenant is mentioned as "thirty years 
from date of conveyance," but this was a manifest mistake of the 
draftsman of the letter. No attention was called to this by the 
Haldeman Company, and their refusai to go on with the contract was 
not based upon any enlargementof the term of prohibition, but upon 
the broader ground, that the covenant of the option of purchase should 
bave no place in the warranty deed which was demanded. In view of 
this uncompromising attitude, as to the légal rights Of the Halde- 
man Company, it would hâve been an idle ceremony to hâve oflered 
a deed embodying any restriction upon the use of the property what 
ever. 

This closed the negotiations, and the Haldeman Company insisted 
below, and insists hère, that, irr^pective of the right of the American 
Strawboard Company to incorporate in the deed a covenant in the lan- 
guage of the option, the failure of that company to tender such a 
deed constituted a breach of the covenant "to convey by a good and 
sufScient warranty deed." 

To this we cannot agrée. Two things are essential to a recovery 
by the défendant in error in this action: First, that it shall aver and 
show that it had performed ail it was bound to do précèdent to its 
demand for a deed, and that it was willing and ready to enter into 
ail such covenants and do ail other things required by the contract 
of.sale; and, second, that the défendant bas failed and refused to con- 
vey by such a deed as it was oWigated to exécute. The correspond- 
ence which ensued after, the owner had submitted a form of deed 
demonstrates that the purchaser was not ready and willing to accept 
any deed which included the covenant touching the use of the prop- 
erty, and advised the vendor, in adyance of any tender of a proper 
deed, that it would accept nothing but a clear warranty deed, f ree 
from ail covenants restricting the use of tlie premises. ; An action 
for a breach of contract will not lie when nonperformance by the de- 
fendant bas been caused by the plaintifl. "It is a sound prindple that 
one who prevents a thing being done shall not avail himself of the 
nonperformance he has occasioned." Dodsworth v. Iron WorkSj 31 
U. S. App. 292-300, 13 C. C. A. 555, and 66 Fed. 486. 

If the défendant in error was obliged to accept a deed restricting 
its use of this property as owner, to the estent provided by the option 
of purchase, this attitude of unwillingness to accept such a deed as 
the seller had a right to make saps the very foundation of its action 
for a breach of covenant. The plaintiff in such a suit must not only 
aver, but prove, a readiness and willingness to enter into ail such 
covenants and agreements as it was bound to do by the contract. 
If, therefore, ail considération of the form in which a covenant re- 
stricting the use should be inserted in the deed was prevented by the 
unequivocal refusai to accept any deed which included such a cove- 
nant in any form, the plaintifE cannot rely upon the failure of the seller 
to tender a deed in proper form. A différence might apply if the 
vendor was endeavoring to enforce this contract without showing 
the tender of a proper deed. Lumber Co. v. Alley, 43 U. S. App. 169-^ 
177, 19 C. C. A. 599, and 73 Fed. 603; Smoots' Case, 15 Wall. 36. 
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This case must therefore tum upon the question as to whether the 
défendant in error was bound to accept a deed wliich included the cove- 
nant rfound in the lease to Friend, its assignor. 

The covenant in question is net one in gênerai restraint of trade, 
and involves no such business as directly concerns the public welfare. 
The restraint imposed is partial, and not gênerai, and manifestly is no 
larger than necessary for the protection of the owner and lessor 
agatnst a particular use of the property, for a limited time, in a busi- 
ness which directly competed with the business conducted by it. 
Every such contract must be governed by its own circumstances. If 
the restraint be partial and reasonable, it is a valid engagement. Navi- 
gation Co. V. Winsor, 20 Wall, 64; Gibbs v. Gas Co., 130 U. S. 396- 
409, 9 Sup. et. 553; Stines v. Dorman, 25 Ohio St. 580-583. 

Waiving the question as to whether such a covenant in a deed 
conveying the f ee would constitute a covenant technically running with 
the land, it is clear that this stipulation or qualification in a lease is 
not collatéral to the land and personal to Friend. It was manifestly 
not intended to restrain Friend from engaging in the prohibited line of 
manufacture generally, for he is left free to make strawboard any- 
where and everywhere, save only upon thèse leased premises. It is 
obviously a stipulation intended to prevént the leased mill from being 
used during the lease in a particular business. The restriction is 
therefore not upon Friend personally, but upon the property. Wheth- 
er this qualification of the lessees' interest be regarded as inserted 
for the particular beneflt of the lessors' reversion in that particular 
property, or for the benefit of other property owned by the lessors, 
or for the gênerai benefit of a business conducted elsewhere, it is a 
covenant which concerns or relates to the land, and, as such, fol- 
lows the leasehold estate into the hands of an assignée. The mode 
of enjoying the land is affected, and this" détermines the assignable 
charactér of the covenant. 

That "assigns" is not used in the words of this covenant is not of 
moment. It is well settled by the weight of authority that a cove- 
nant by a lessee against the use of the premises in a particular way, 
or in a particular trade, attaches to the subject of the démise, and 
runs with the leasehold, whether the assignée be named or not. The 
covenant concerned "a thing in esse," and related to the use of the 
demised premises, and is therefore not collatéral to the land. It did 
not relate to something which was not "in being at the time," and 
clearly faJls within the first and sixth resolutions of Spencer's Case, 
5 Coke, 16; Vyvyan v. Arthur, 1 Barn. & C. 410; Tatem v. Chaplin, 2 
H, Bl. 133; Fleetwood v. Hull, 23 Q. B. Div. 35; Tayl. Landl. & T. §§ 
260-262, 416; Norman v. Wells, 17 Wend. 136; Catt v. Tourle, 4 Ch. 
App. 657; Clegg v. Hands, 44 Ch. Div. 503-518; Tulk v. Moxhay, 
2 Phil. Ch. 774; White v. Hôtel Co. [1897] 1 Ch. 767; Railway Co. v. 
Bosworth, 46 Ohio St. 81, 18 N. E. 533. 

The coveUant in question is distinguished from Mayor, etc., of Con- 
gleton V. Pattison, 10 East, 130, where the lessees of a silk mill cov- 
enanted to employ only persons residing in the parish. That covenant 
was held to be personal, because it did not affect the nature, quality, or 
value of the thing demised or the mode of enjoying it, and eould only 
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coUaterally aflect the lessor» aB owners of other lands in the parish by 
a possibilitj of increasing the poor's rate upon them through the bring- 
ing into the parish of laborers who might become a public charge. 
This was held to be so remote a beneflt as to constitute the covenant 
one collatéral to the land demised. The gênerai principle is that if 
the covenant relate to the mode of enjoying the leased lands, whether 
for the beneflt of the reversion, or of other lands of the lessor, or of a 
business conducted elsewhere by him, it is a covenant which, in the 
language of the old cases, "touches" or "concerns" the demised prem- 
ises. 

In Vyvyan v. Arthur, cited above, a lessee covenanted that during 
the term the produce of the demised land should be ground at the 
mill of the lessor situated on his other lands. The covenant was held 
to be one touching the land, the beneflt of which passed to an assignée 
of the reversion in the leased land, who was also, as heir of the lessor, 
seised in fee of the lessor's mill. 

In Norman v. Wells, 17 Wend. 136, there was involved a covenant in 
a lease of a mill site on a particular stream, whereby the lessor cove- 
nanted that he would not establish any other mill on the same stream 
during the term on his other lands, or let any site on the same stream 
as a site for a mahogany mill. This was held to be a covenant run- 
ning with the land demised, and an action by an assignée of the lease 
for a breach of the covenant by the establishment of a rival mill on 
the same stream, under a lease by the lessor without any restriction, 
was maintained. 

In Tatem v. Chaplin, 2 H. Bl. 133, a covenant in the lease that the 
lessee, his executors and administrators, should constantly réside on 
the land, and fixing a penalty of five pounds for every month he or 
they should not so réside on the demised premises, was held to be a 
covenant annexed to the leasehold estate, and appurtenant to the 
thing devised, and binding on the assignée of the lease, though he was 
not named therein. 

In Fleetwood v. Hull, supra, a covenant in a lease of a public house 
that the lessee would manage the business of an inn or tavern in sucb 
proper manner as to afford no ground whatever whereby the license 
should or might be suspended or revoked, was held to be one run- 
ning with the land, and enforceable by the assignée of the reversion. 

Clegg V. Hands, 44 Ch. Div. 503, was an equity case. The cove- 
nant under construction was one in a lease of a public house by the 
lessee, his executors, administrators, and "permitted assigns," where- 
by the lessee covenanted with the lessors, their heirs, executors, ad- 
ministrators, and assigns, that he would not during the term, "directly 
or indirèctly, buy, sell, or dispose of upon the premises any aies or 
stout, other than such as shall hâve been bona flde purchased of the 
said lessors," etc. The lessors afterwards sold the reversion in the 
public house and beneflt of the covenant and also their brewery to 
Olegg, and retired from business. The purchaser closed the pur- 
chased brewery, and carried on business as brewer at a différent brew- 
ery. The lessee did not take béer from Clegg, and suit was brought 
by the lessors and Clegg, as cn-plaintifEs, to restrain the défendant 
from selling any béer other than such as should be purchased from 
83 P.— 40 
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CJegig directly or through the original lessors. : The contention was 
that the covenant was not one running with the land. The court held 
that it was not a personal, unassignable covenant, but one running 
with: the land. Cotton, Ld. J., said: 

"It Is a contract relating to the way in which the business at a particular 
house îs to be carried on. Theref ore it "is a contract relating to the public house, 
just as much, in my opinion, as a contract as to the mode in which the culti- 
vation of a particular bit of land is to be carried on relates to the land. It 
effects the value of the reversion, it effects the house, and, in my opinion, it Is a 
contract running with the land." 

This case was also decided upon another ground, which we will hâve 
occasion to refer to in a subséquent part of this opinion. 

White V. Hôtel Co. [1897] 1 Ch, 767, is a case very much in point. 
White, a wine merchant, owned an hôtel, which he leased for 30 
years, at a rental of £1,500 par annum. The lessee covenanted with 
the lessor, his heirs and assigns, that he would not during the term 
sell on the premises any other foreign wines than should hâve been 
supplied by the lessor, his successor or assigns, and the lessor agreed 
that so Jong as this covenant should be observed he would allow the 
lessee an abatement of £75 from each quarter's rent. The lessor died 
during the term. His executors sold his wine business to A. & B., 
and the lessee assigned the lease to the défendants, who claimed that, 
so long as they continued to buy wines from the persons who bought 
the lessor's wine business, they were entitled to an abatement of the 
rent. It was held that, although the covenant to buy wines did not 
in terms include the assignée of the lease, the burden of it was with 
the tenant's interest under the lease, and that, although neither White 
nor his executors were in the wine business or benefited by purchases 
made from those who had; bought that business, the assignée of the 
lessee, being bound by the covenant, was entitled to the beneflt of the 
proviso for abatement of rent. 

We reach the conclusion that the Haldeman Paper Company, as 
assignée of Friend, became bound by the covenant in the lease in the 
same manner and to the same estent that its assignor had been bound. 
When it exercised its option of purchase, the relation of lessor and 
lessee ceased to exist, and that of vendor and vendee was created. 
This brought into force ail the provisions of the lease which related 
to the subject of a sale of the property to the lessee, and the rights 
and liabilities of the Haldeman Paper Company were precisely those 
which would hâve existed in respect of Friend, had he exercised his 
option of purchase. The lease contract contains many provisions in 
the nature of covenants, restrictions, and conditions which obviously 
hâve application only to the relation of lessor and lessee, and should 
flnd no place in the deed. Thèse we hâve not deemed it necessary to 
set ont, inasmnch as there has been no controversy over their appli- 
cation. Those paragraphe of the agreement which in any way relate 
to the contract of sale are found in the statement of the case. That 
the covenant in respect to a restricted use of the premises was intend- 
ed to extend to any purchaser of the property who became such by 
an exercise of the option of purchase contained in the lease is most 
obvions. The clause giving to the lessee, "his heirs and assigns," the 
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option or privilège of purchasing upon tlie terms heretofore stated, is 
followed by the covenant of tlie lessee with the lessor, "its successors 
and assigna," "as part of the considération of this agreement, and as 
an inducement to the said first party to enter into this agreement, 
that he shall not and will not, during the term created by this lease, or 
any extension thereof, or in case of the purchase of said premises as 
above provided for within the period of twenty years from date hereof, 
* * * directiy or iadirectiy, as employer, employé, agent, ofBcer, or 
stockholder or otherwise, manufacture on said premises, or engage in 
or be interested in the manufacture on said premises, of strawboard, 
wood-pulp board," etc.; "and the sum of |20,000, to be recovered by 
and paid to the said American Strawboard Company, its successors 
or assigns, is hereby flxed and agreed upon as and for liquidated dam- 
ages, to the payment of which said sum of $20,000, well and truly to 
be made to the said American Strawboard Company, its successors or 
assigns, the undersigned binds himself, his heirs, executors, and ad- 
ministrators, firmly by this contract, in case of any violation of this 
paragraph by him." "It is further agreed that, in case of the viola- 
tion of this paragraph of this agreement, as a further remedy said first 
party may, at its option, avoid this lease, and enter into possession of 
the demised premises, and also restrain by injunction the violation of 
this paragraph of this agreement." 

If this covenant was a valid one, and was enforceable against the 
admitted assignée of Friend, why shall it be excluded from the deed 
which the lessor and vendor must deliver? The contract of sale dis- 
tinctly provides for its extension to any purchaser under the option of 
the lease. It is therefore as much one of the terms of sale as any 
other of the provisions of that contract. It was one of the induce- 
ments for a sale, and distinctly constituted a part of the considéra- 
tion for the property. That the Haldeman Company, as a purchaser 
under the terms of the option, is personally bound by this stipulation, 
whether it be regarded as a simple agreement concerning the use of 
the property or a covenant technically running with the land, is 
hardly debatable. 

Whether it is a covenant which will pass with the land to a grantee 
of the Haldeman Company under a deed which does not contain it, so 
as to give to the American Strawboard Company, or its successors, a 
right of action in a court of law for a breach of the covenant by such 
an assignée, is another question, — one not necessary to be now decided, 
inasmuch as the only point involved by this writ of error is whether 
or not the vendor was entitled to insist upon its insertion in the deed. 
The doubts and difflculties which surround the enforcement of cove- 
nants of this kind arise chiefly when it is sought to maintain an ac- 
tion at law against or in favor of assignées, claiming through grantors 
under deeds which do not contain the restrictions found in the title 
deeds of their vendors. But hère we are not called upon to détermine 
whether the burden of this covenant will pass by opération of law to 
an assignée taking by deed free from such a covenant. Whether this 
is a covenant which will pass with the land to a grantee of the Halde- 
man Company or not, it is a valid and an enforceable covenant, in 
both law and equity, as between the American Strawboard Company 
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and the Haldeman Paper Company, and this alone affords a sufficient 
reason for its insertion in the deed as one of the terms of the agree- 
ment of purchase and sala Why shall the purchaser be heard to 
object to the inclusion of this term of the agreement in the deed of 
conveyance? It is not inconsistent with the covenant to convey by a 
good and sufficient warranty deed, for the bargain includes this very 
restriction on the use, and the warranty will not include a qualifica- 
tion expressly mentioned in the deed itself. 

To omit this covenant from the deed upon the theory that it is un- 
necessary, being already in the lease, would only throw the whole mat- 
ter in doubt; doubt as to whether the lease, though recorded, is notice 
to one who shall buy without actual notice and upon the faith of a 
deed containing no such restriction, and doubt as to whether the omis- 
sion of the stipulation from the deed was not according to the ultimate 
agreement of the parties. If this restriction be incorporated in the 
deed, a purchaser of any interest will be affected by constructive notice 
that the seller held the property under a valid agreement that it should 
not be used in a particular business. Under such circumstances, a 
court of equity, irrespective of whether the agreement was such as 
would technically pass with the land, would compel its observances 
by one who acquired the property with notice, actual or constructive. 
It is now well settled that one who purchases property with notice 
that the seller held the property under a valid agreement with a third 
person, whereby he was prohibited from using the property in a par- 
ticular way, will, in a court of equity, he held to hold the property 
subject to the same restrictions which bound the seller. In the now 
leading case of De Mattos v. Gibson, 4 De Gex & J. 27G-282, this 
équitable principle was most admirably stated by Lord Justice Knight 
Bruce, who said: 

"Reason and justice seem to preseribe that, at least as a gênerai rule, when 
a man, by gift or purchase, acquires property from another, with Isnowledge of 
a previous contract, lawfully and for a valuahle considération made by hlni 
with a third person, to use and employ the property for a particular purpose in 
a specifled manner, the acquirer shall not, to the material damage of the third 
person, in opposition to the contract and inconsistently with it, use and employ 
the property in a manner not allowable to the glvEr or seller." 

This doctrine was applied in Tulk v. Moxhay, 2 Phil. Ch. 774, in a 
case where a covenant was contained in a deed which was assumed to 
be one which did not run with the land. The land affected by the 
covenant had passed to a grantee who bought with notice of the 
covenant in the deed of his grantor, but held under a deed which made 
no mention thereof. Lord ChanceUor Cottenham, among other things, 
said: 

"It is said that, the covenant being one which does not nm with the land, this 
court cannot enforce it; but the question is not whether the covenant runs with 
the land, but whether a party shall be permitted co use the land "in a manner 
Inconsistent with the contract entered into by his vendor and with notice of 
which he purchased. Of course, the price would be affected by the covenant, 
and nothing could be more inéquitable than that the original purchaser should 
be able to sell the property the next day for a greater price, in considération of 
the assigne being aHowed to escape from the llability which he had himself un- 
dertalten. That the question does not dépend upon whether the covenant runs 
with the land is évident from this: tliat if there was a mère agreement, and no 
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covenant, thls court would enforce ît against a party purchasing wlth notice of 
It; for, if an equity is attached to the property by the owner, no one purchasing 
with notice of that equity can stand In a différent situation from the party from 
whom he purchased It." 

Conceming Keppell v. Bailey, 2 Mylne & K. 547, the lord chancellor 
said that Lord Brougham "could never hare meant to lay down that 
this court would not enforce an equity attached to land by the owner, 
unless under such circumstances as would maintain an action at law. 
If that be the resuit of his observation, I can only say that I cannot 
coïncide with it." Wilson v. Hart, 1 Ch. App. 463, involved a covenant 
by the owner of a f reehold house with the plaintifif, who was a previous 
owner, that the building should not be used as a béer shop, The 
house was af terwards let to the défendant, who had no express notice 
of this restriction. The question as to whether the covenant ran with 
the land was reserved, the court holding that, if it did not, the défend- 
ant was bound by it in equity, as a purchaser who does not inquire 
into his vendor's titie is aflfected with notice of what appears upon it, 
and that this applies as well to a yearly tenant as to the purchaser of 
a greater interest. Luker v. Dennîs, 7 Ch. Div. 227, was a case of a 
brewer's covenants. The lessee of a public house covenanted with the 
owner and lessor, who was a brewer, that he and his executors and 
assigna would purchase from the lessor ail the béer consumed at that 
public house and also at another of which the lessee had a lease under 
another landlord. It was held that the covenant, whether one run- 
ning with the lease or not, at law, was binding on an assignée of the 
second public house, who had notice of the covenant. Keppell v. 
Bailey, 2 Mylne & K. 517, so far as it held that a restrictive covenant as 
to the use of land which does not run with the land, at law, is not 
binding in equity upon an assignée with notice, was declared to hâve 
been overruled by later cases. Catt t. Tourle, 4 Ch. App. 654, already 
referred to upon another point, was this : The plainlfiff, a brewer, sold 
land to the trustées of a building society, who covenanted with the 
vendor that he, his heirs and assigns, should bave the exclusive right 
of supplying béer to any public house erected on the land. The de- 
fendant, who was a member of the society, and a brewer, acquired a 
portion of the land with notice of the covenant, and erected on it a 
public house, which he supplied with his own l3eer. The covenant 
was held valid, and the défendant restrained from acting in contra- 
vention of it, Selwyn, Ld. J., among other things, saying that "it was 
needless to consider the question which has been so much discussed, 
whether covenants of this nature run with the land; * * * that 
the défendant, having constructive notice of it, was bound by it in 
equity." Keppell v. Bailey, 2 Myhie & K 517, so much relied upon in 
the argument of counsel for the défendant in error, is, by the later 
opinions we bave cited, completely overthrown, so far as Lord 
Brougham decided that a court of equity would not enforce a covenant 
which did not run with the land, at law. 

Stines v. Dorman, 25 Ohio St. 580, is an instructive case, and much 
in point, inasmuch as the property herein involved is situated in Ohio. 
The facts of that case were thèse: Dorman purchased from one 
Blakiy an hôtel known as the "Tremont House," and in part payment 
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therefor Dorman sold to Blakly the Commercial House, situated in the 
same town, and tlieretofore used as an hôtel. The deed of Dorman to 
Blakly contalned a covenant that the property bought by Blakly should 
not be used by the grantee, his représentatives or assigna, as an hôtel 
or public boarding house so long as the Tremont House should be used 
for such purposes. Blaldy sold to Blood, inserting a like covenant. 
and Blood conveyed to Stines, the deed omitting this restriction, and 
the latter opened the house as a public hôtel. Dorman sought by in- 
junction to restrain StineS Irom so using the property. The court said : 

"It is urmecessary to détermine whether the stipulation contained In the deed 
in question is to be regarded technically as a covenant running with the land. 
However this may be, it has, in equity, the effect of such covenant as agalnst 
the grantee and bis asMgns. The stipulation relates to the mode in whieh the 
premlses conveyed are to be enjoyed, and qualifies the estate. This limitation 
on the use enters into the considération of the conveyance; and. If not unlawful, 
It ought, upon plain principles of justice, to be enforced." 

This récognition and enforcement in equity of agreements or cov- 
enants by which a lessee or owner of lands is restricted in their use, 
in the interest of other lands owned by the covenantor, or of a busi- 
ness conducted by such covenabtor, has found gênerai récognition in 
courts of equity of this country, and the doctrines applicable to such 
covenants, easements, or servitudes is thoroughly established in accord 
vrith that of the English courts. Jones, Real Prop. § 780; Barrow 
V. Eichard, 8 Paige, 351 ; Trustées v. Lynch, 70 N. Y. 440 ; Hodge v. 
Sloan, 107 N. Y. 244, 17 N. E. 335; Whitney v. EaUway, 11 Gray, 
359; Morris v. Manufacturing Ce, 83 Ala. 565, 3 South. 689; Coughlin 
V. Barker, 46 Mo. App. 54; St. Andrews' Lutheran Church's Appeal, 
67 Pa. St. 512. 

The conclusion we reach is that the vendor had a right to insert in 
the conveyance the stipulation restricting the uses and enjoyment of 
this property. It was one of the considérations leading to the sale, 
and an express term of the agreement. Being valid, irrespective of its 
technical character, as a covenant running with the land, the pur- 
chaser has no right to stand upon the demand for a deed excluding 
it. The parties to a contract of purchase and sale of land are en- 
titled to hâve carrled into the deed every stipulation which affects the 
rights and obligations of either under the agreement of sale. In re 
Birmingham, etc., Land Co. [1893] 1 Ch. 352. This manifestly sound 
principle is not affected by the question as to whether the stipulations 
when inserted will constitute a technical covenant running with the 
land. It was error to instruct the jury to flnd for the défendant in 
error. It was also error to refuse the instruction asked to flnd for 
the plaintiff in error. The évidence in respect to the ground upon 
which défendant in error refused to accept the deed tendered, and in 
respect to its demand for a deed free from ail covenants and restric- 
tions touching the enjoyment of the property, was such as that the 
jury could not hâve reasonably found that the plaintiff in error had 
so breached its covenant to convey as that this action would lie. Un- 
der such a state of the évidence it was the duty of the court to hâve 
instructed the jury to flnd for the plaintiff in error. The judgment 
will be reversed, with directions to grant a new trial. 
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EQUITABLE LIFE ASSUR. SOC. v. McELROY et al. 

(Circuit Court of Appeals, Eighili Circuit August 2, 1887.) 

No. 787. 

1. Life Insubanoe— Rbprbsbntations— Concbalment. 

Tlie intentional omission, by an applicant for life Insurance, to disclose 
tp the Company every fact material to thé risk (especially the fact of a 
sudden and dangerous lliness) which cornes to hls knowledge at any tlme 
before the contract Is flnally closed, even thdugh subséquent to hls orig- 
inal représentations and médical examination, is a fraud which vitiates 
the contract. 

2, Same— Oral Contkact of Insukancb — Prebumptions. 

In View of the custom of lif e Insurance companies to contract by wrlt- 
ten poUcies, there is a strong presumption, where no policy has been 
issued and no premlum paid, that there was no contract, and no intention 
to contract, otherwise than by a policy made and delivered upon the 
slmultaneous payment of a premium. Caldwell, Circuit Judge, dissents. 

8. Same— Pkbpatment dp Prbmiums— Waivbr. 

Unless a life Insurance company does or omits some act whereby the 
assured has just ground to believe, does believe, and acts on the belief , 
that the corporation will malce, continue, or restore a contract without 
the payment of a premlum, there is no estoppel and no waiver. 

4. Bamb--Lapse op Policy— Rbvival— New Contract. 

Where a life Insurance policy has lapsed and become void, It cannot be 
revived without a new contract between the parties. 

5. Trial— DiRECTiTîG Verdict. 

It is the duty of the trial court to direct a verdict in favor of the party 
who is clearly entltled to it, where the évidence is such that a verdict for 
hls opponent must be set aside by the court. 

6. LiPE Insurascb — Change dp Parties. 

The parties to a contract of life Insurance are as important as the 
Bubject-matter, and parties cannot be imported or substltuted upon one 
side without the consent of those on the other. 

7. Same- Tbnder dp Policy— Conditional Acceptahcb. 

Where a life Insurance policy is tendered, an acceptance on condition 
that the beneficiaries be changed does not, until approved by the com- 
pany, close the contract, even though the assured could hâve accepted it 
as it stood, and then assigned it to the proposed beneficiaries. 

8. Trial— Instructions— AssuMED State op Facts. 

It is error to charge the jury upon an assumed state of facts, to which 
no évidence applies. 

9. CoNTRACTS— Proposai, and Acceptance. 

Mère delay in aecepting or rejecting a proposai does not make a con- 
tract. 

10. Same. 

The acceptance of an offer, if not commiinicated to the proposer, does 
not make a contract. 

In Error to the Circuit Court of the United States for the Western 
District of Missouri. 

L. C. Krauthoff (J. V. C. Kames and Daniel B. Holmes on brief), 
for plaintiff in error. 

Gardiner Lathrop (H. M. Beardsley oh brief), for défendants in 
error. 

Before CALDWELL, SANBORN, and THAYER, Circuit Judges. 
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SANBORN, Circuit Judge. Tliis was an action upon a policy of 
insurance upoû the life of James E. McËlroy, issued by the Equitable 
Life Assurance Society of ttie United States, tlie plaintiff in error, 
on June 29, 1894, to Della Irène McElroy, James Edward McElroy, 
and Myrtle Beckham McElroy, the défendants in error. The insur- 
ance company answered to the complaint of the défendants in error 
upon that policy that on June 29, 1894, negotiations were pending 
between McElroy and the company relative to the insurance of his 
life, but no contract had been made, and no premium had been paid ; 
that on June 26, 1894, he was taien seriously ill with appendicitis ; 
that on June 28, 1894, expert physicians and surgeons decided that 
a dangerous surgical opération oflEered the only chance of saving his 
life; that he was taken to a hospital, and such an opération was per- 
formed upon Mm on that dày; that on June 29, 1894, Helen C. Doty, 
the private sécretary of McElroy, who knew thèse facts, of which 
the company was ignorant, appeared in its office in New York, con- 
cealed the whereabouts of McElroy, his illness, and the opération 
that had been performed upon Mm, represented that he was in good 
health, but was absent in Boston, and had left funds with her to pay 
the premium for, and to consummate the contract of, insurance, paid 
a part of the premium on that day and the remainder on the next 
day, and therebj induced the company to issue the policy in suit, 
which it would not hâve doue if it had been informed of the facts. 
McElroy died about 4 o'clock on the mœ-ning of June 30, 1894, from 
the effects of the disease and the opération. The case was tried to 
a jury, and there were a verdict and judgment against the company 
for the full amount of the policy. The writ of error challenges this 
judgment, and the alleged errors on wMch counsel place their chief 
reliance are the refusai of the court to instruct the jury to return a 
verdict in favor of the assurance society, and some portions of its 
charge relative to the légal effect of the facts established by the 
proof. A statement of thèse facts is essential to an understanding 
of the questions presented by the assignment of thèse errors. 

Tho facts which stood admitted or established by uncontradicted 
testimony or by the évidence int-roduced by the défendants in error 
at the close of the trial were thèse: On December 30, 1892, the as- 
surance society issued its policy No. 627,641 on the life of McElroy, 
for 1100,000, payable to James E. McElroy, his executors, adminis- 
trators, or assigns, in 30 equal annual installments after his death, 
in considération of the annual payment, in advance of a premium of 
|1,669 on or before the 30th day of December in every year during 
the continuance of the contract. This policy was a tontine install- 
ment policy, and provided that at the end of the tontine period, which 
was on December 30, 1912, the society would commute or discount 
and pay to McElroy, if living, any installment at the rate of 3J 
per cent, compound interest per annum, and would give him the op- 
tion to reçoive the installments as they fell due, or in a single pay- 
ment at the rate of discount stated. The nolicy gave the same op- 
tion to his executors, administrators, or assigns if he was dead when 
the flrst installment became due. McElroy failed to pay the second 
premium on tMs policy, which fell due on December 30, 1893. 
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George E. Tarbell was third vice président of tlie socieij-, and an in 
timate friend of McElroy. At the latter's request, he extended the 
time for the payment of this premlum until January 30, 1894, but 
McEIroy did not pay it, and the policy lapsed and was forfeited on 
that day. McElroy applied to Tarbell for a further extension, but 
was refufeed, because the rules of the society prohibited an exten- 
sion of more than one month. During the spring of 1894, Tarbell 
repeatedly solicited McElroy to hâve his policy reinstated, and Mc- 
Elroy often urged Tarbell to become a director in a téléphone corpo- 
ration which he was promoting, but neither granted the request of 
the other. On May 8, 1894, Tarbell again urged McElroy to hâve his 
policy reinstated, and he replied that he did not know whether he 
should carry any Insurance or not, but that, if he did, it would not 
be more than $50,000. Tarbell told him that he would be compelled 
to submit to another médical examination before his policy could be 
reinstated in any event, urged him to return his old policy and to 
take the examination, and assured him that taking the examination 
would put him under no obligation to take the Insurance. On May 
lOth he was examined and certifled by the surgeon of the society for 
restoration. On June 13th or 14th he brought his old policy to Tar- 
bell, and said he had not decided how much Insurance he would take. 
Tarbell told him that, if he would make up his mind and give him his 
check, he could put his Insurance into effect. He declined to do so, 
and said he was not ready to détermine that matter definitely, but 
that, if he took any Insurance, he would probably take $50,000 ; and 
Tarbell told him he would hâve the policy reduced to $50,000, and 
take it down to him, and he replied that he would discuss the matter 
then. On June 14, 1894, the ohief médical director of the society 
approved the report of McElroy's examination on May 10, 1894; and, 
by direction of Tarbell, a new policy on the life of McElroy, for 
$50,000, was written. This policy bore the same number, had the 
same tontine period, and was payable to the same parties, as the old 
policy ; but it provided for the payment by the society of only $50,000, 
in installments one-half as large as those in the old policy, in "con- 
sidération of the payment in advance of $434, and of the semiannual 
payment of $434 * * * on or before the 30th day of June and 
December in every year during the continuance of this contract." 
Tarbell then wrote McElroy: "I hâve asked Miss Amendt to hand 
you policy No. 627,641, which, as per your request, we hâve reduced 
to $50,000, with the premium payable semiannually. Kindly give 
her your check for the same, $434, and she will hâve a renewal re- 
ceipt sent to you;" gave this letter and the policy to his private. secre- 
tary. Miss Amendt, and instructed her to hand the letter to McElroy, 
and, if he paid the premium, to deliver the policy to him. On June 
15, 1894, she took them to him, delivered the letter, and told him 
what her instructions were. He read the letter, and said, "I don't 
want to do anything about that policy until I can see Mr. Tarbell." 
She urged him to pay the premium and take it. Then he read the 
policy, and said he wanted it made out differently; that he wanted 
$30,000 payable to his wife, and $10,000 to each of his children. Miss 
Amendt had no authority to change the policy in this way, and she 
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took mèmoranda of the names of ttie new parties, and told him she 
would take the policy back, and see if Bhe could hâve it writtén as lie 
desired, and tliat she would then bring it back> and deliver it to him, 
so that he could hâve the insurance. He replied, "No," never mind 
about that, that he wanted to see Tarbell. She took the policy and 
her mèmoranda back to the oflace, and placed them in tter desk. 
Tarbell was then out of the city. When he returned, a few days later, 
she related the conversation she had with McElroy to him ; but noth- 
ing further was done in the matter until after Miss Doty, McElroy's 
private secretary, appeared, on June 28, 1894, told them that McEl- 
roy was away, and had left funds with her to pay the premium, and 
asked for the policy. On June 26, 1894, McElroy was taken seriously 
sick with appendicitis. On the morning of June 28, 1894, the sur- 
geons decided that his situation was grave, and that an opération of- 
fered the only chance for his recovery. He then called Miss Doty to 
his room, signed a number of blank checks, and told her to get the 
policy in suit, and pay the premium on it, but not to tell the olficers 
of the Society that he was sick. He was then taken to the hospital ; 
the opération was performed; and he died from its effects, about 4 
o'clock in the morning of June 30, 1894. Immediately after her inter- 
view with him, Miss Doty went to the oflSce of the society, where she 
found Tarbell and Miss Àmendt. She kneW of the illness of McElroy, 
and that he had been taken to the hospital for the opération. She 
told them that McElroy was away, and had left instructions with her 
to pay the premium and get the policy, and asked if it was ready. 
Miss Amendt replied that it had not been touched, because she had 
not been feeling well, and she had let it go by. She said she was in 
a hurry for the policy, and asked if she could hâve it that day. She 
was told that it would be written as soon as possible, but that it 
would probably not bé ready until the next day. Thereupon Tarbell 
directed the policy to be changea so that the beneliciaries should be 
Délia Irène McElroy, Myrtle Beckham McElroy, and James Edward 
McElroy, Jr., instead of James E. McElroy, his executors, adminis- 
trators, and assigns; and this was done. The next morning, June 
29th, Miss Amendt telephoned to Miss Doty that the policy was ready, 
and Tarbell would bring it over to McElroy. She replied that McEl- 
roy was still away. Thereupon Miss Amendt took the policy to her, 
received McElroy's check for |434, told Miss Doty that there was 
$13.02 interest owing on this installment, and that another install- 
ment would be due the next day. She gave Miss Doty the receipt of 
the society for "|434, being the semiannual premium due on-the 30th 
day of -December, 1893, upon policy No. 627,641, on life of Jas. E. Mc- 
Elroy." On June 30, 1894, after McElroy's death, Miss Doty went to 
the office of the society, told Tarbell that McElroy was in Boston, that 
she did not know when he would return, but that he might go to Chi- 
cago before he came back, paid the $13.02 interest on the December 
installment, and the $434 which f ell due on that day, and obtained the 
receipts of the society for "$13.02, interest on premium due Dec. 30, 
1893," and for "$434.00, being the semiannual premium due the SOth 
day of June, 1894, upon policy No. 627,641, on the life of Jas. McEl- 
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roy." Miss Doty did not know that McElroy was dead wh.en she had 
this interview. On July 2, 1894, two attorneys of the défendants in 
error visited the offices of the society, and interviewed Tarbell and 
Miss Amendt. They were permitted to testify, for the purpose of im- 
peaching those witnesses, that Tarbell said at that interview that he 
reduced the policy from $100,000 to $50,000, and told Miss Amendt 
to take it down and deliver it to McElroy, and that Miss Amendt said 
that, when she presented the policy to McElroy, he said it was ail 
right, except that he wanted the beneflciaries changed. 

Upon this State of facts, the court ref used to instruct the jury to 
return a verdict for the plaintiff in error, but charged them in effect 
(1) that if there was no completed contract to insure the life of Mc- 
Elroy before he was dangerously ill, on June 28, 1894, it was the duty 
of Miss Doty to inform the society of his illness, and if, by her con- 
fîuct or words, she gave Tarbell to understand that McElroy was in 
good health, and in that belief he sent the policy to her, when he 
would not hâve done so if he had known the facts, the policy was 
fraudulently obtained, and there could be no recovery upon it; but 
that (2) if the society and McElroy had closed an agreement of insur- 
ance of the life of the latter before June 28th, and the delivery of the 
policy and payment of the premium were only the performance of 
that contract, the défendants in error might rècover, notwithstand- 
ing the concealment of the fatal illness of McElroy. 

There can be no doubt of the soundness of the flrst of thèse prop- 
ositions, nor of the invalidity of the policy if the contract of insur- 
ance was not complète and binding upon both parties to it before 
Miss Doty appeared on the scène, on June 28, 1894. When she called 
for the policy, she knew that McElroy was dangerously ill, and had 
been sent to a hospital to undergo a serions opération. She had been 
instructed not to tell the officers of the society that he was sick, but 
she testifled that she should not hâve done so if she had received no 
instructions. She therefore intended to conceal that fact from them 
in any event, because she knew, as every one knows, that the com- 
pany would never hâve insured that life if it had known how plainly 
its end was approaching. She told Tarbell and Miss Amendt that 
McElroy was away; that he had left funds to pay the premium, and 
instructed her to do so and get the policy. The statement was one 
of those half truths that was far more dangerous and misleading than 
a downright falsehood, and it perfectly accomplished its purpose of 
deceit. She testified that she meant, not that McElroy was away 
from the city, but that he was away from his ofQce. Why did she not 
say so? How différent was the effect of the statement she made from 
that of the whole truth! How différent from the effect of a plain 
statement of the facts that he was away from his office, at the hos- 
pital, where he was undergoing a critical surgical opération, to which 
he was compelled to submit by the virulence of an attack of appen- 
dicitis under which he was suffering, and that, in contemplation of 
that opération, he had called her to his bedside, signed blank çhecks, 
and instructed her not to tell the offlcers of this society that he was 
sick, but to pay the premium, and get a policy on his life! The sub- 
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ject-matter of this contraçt was thé life of James E. McElroy. When 
thèse negotiations commenced, in Maj, 1894, lie was 36 years old. 
His examination showed his life to be a first-class risk. The prob- 
abilities were that he would live more than 20 years, and tbat tbe 
Society would receive for its $50,000 its semiannual premiums for 19 
years. A sudden and fatal illness attacked bim, and tbe probable 
lengtb of his life was reduced to a few days, so that the probability 
was that the society would receive but f 881.02 for its $50,000. The 
statements of Miss Doty that he was away, that he was in Boston, 
and that he would probably return by Chicago, her omission to tell 
that he was dangerously ill, and that he had signed blank checks in 
contemplation of a serions opération, that he was undergoing that 
opération, and that he had instructed her not to tell the offlcers of 
this society that he was sick, but to pay the premiums and get the 
policy, were respectively made and omitted for the purpose and with 
the intent of inducing this society to make this contraçt to pay |50,- 
000 for 1881.02, in ignorance of the facts which made that resuit al- 
most ineritable, and on the faith of the médical examination of May 
10, 1894, and the previous good health of McElroy. They were inten- 
tionally made and omitted to cheat this society into making this con- 
traçt and issuing its policy, and they did so; but they will receive 
no reward at the hands of any court. 

■ »Fraud vitiates ail contracts. But misrepresentations or conceal- 
ments of the fa,cts relative to the health of those whose lives are in- 
sured are peculiarly fatal to contracts of life insurance, because the 
companies necessarily rely upon the statements and acts of tiie as- 
su red in making their contracts. Companies cannot know and sur- 
geons cannot discover by the appearance and examination of sub- 
jects many insidious and often fatal diseases, the symptoms of which 
are felt by their victims. Hence the companies require them to an- 
swer many questions as to their habits, their health, their symptoms, 
the longevity of their ancestors, and the causes of their decease. 
When thèse hâve been answered, and the examining surgeon bas cer- 
tified to the good health of the subject and the character of the risk 
upon his life, thèse answer» and this certificate become the basis of 
the contraçt. In other words, the honesty, good faith, and truthful- 
ness of the person whose life is insured form the actual foundation of 
the agreement of life insurance. It is for this reason that contracts 
of life insurance are said to be uberrimae fldei, and any material mis- 
representation or concealment is fatal to them. When the représen- 
tation of good health and the certificate of the surgeon hâve been 
made, and the contraçt is not immediately closed, but negotiations 
for it continue, and proposais and counter proposais are made, but 
for some time none are accepted, the représentation and certificate 
continue and condition ail the proposais and the ultimate contraçt, 
when it is closed. They are ail made in reliance upon the continued 
truth ci the représentation and certificate, and in the belief that there 
bas been no material change in the health or the probability of the 
continued life of the subject. The nature of this contraçt, the insur- 
ance of a man's life, the perfect familiarity of the man himself with 



EQUITABLE LIFE ASSUR. SOC. V. m'eLROY. 637 

the condition of its subject-matter, his own life, the ignorance of the 
Insurance conipany concerning it, and its necessary reliance in mak- 
ing the contract upon kis good faith, honesty, and truthfulness, im- 
pose upon him the duty of disclosing to the company every fact ma- 
terial to the risk which cornes to his knowledge at any time before 
the contract is finally closed. An intentional omission to discharge 
that duty perpétrâtes a plain fraud upon the company, which neces- 
sarily avoids the contract. The policy in this case cannot be sus- 
tained in the face of the intentional concealment by McElroy and his 
agent, Miss Doty, of the radical change in the condition of its subject- 
matter after the negotiations were commenced, and before they were 
closed, — from a condition of robust health and probable long life, 
upon which they were based and were proceeding, to one of dangerous 
illness, of a critical surgieal opération, and of imminent death. The 
intentional concealment of this change, and the misleading représen- 
tation of continued good health and actual business life, inflicted a 
flagrant fraud upon this company, which is fatal to the contract of 
insurance, unless it was completed before McElroy was attacked with 
appendicitis. Insurance Go. v. WolfE, 95 U. S. 326, 333; Insurance 
Co. V. Ewing, 92 U. S. 377, 380; Loewer v. Harris, 6 G. G. A. 394, 
57 Ped. 368, 373; Dungan t. Insurance Co., 46 Md. 469, 498; Mar- 
shall y. Insurance Co., 58 N. Y. Super. Ct. 406, 11 N. Y. Supp. 700; 
Grand Lodge v. Cressey, 47 111. App. 616; Carter v. Boehm, 3 Bur- 
rows, 1905 ; Morrison v. Muspratt, 4 Bing. 60, 62 ; Huguenin t. EaA'- 
ley, 6 Taunt. 186; Buny. Ins. (3d Ed.) 37, 38, 51, 52; Insurance Co. v. 
Lawrence, 2 Pet. 25, 49; McLanahan v. Insurance Co., 1 Pet. 170. 
185; Nippolt v. Insurance Co., 57 Minn. 275, 278, 59 N. W. 191; 
Bâtes V. Hewitt, L. E. 2 Q. B. 595, 604; Tate v. Hyslop, 15 Q. B. 
Div. 368, 377; Blackburn v. Vigors, 12 App. Cas. 531. No valid 
contract of insurance, therefore, was made or closed after June 27, 
1894, and the only question at the close of the trial was whether or not 
such a contract had been made before that day. 

The Society insisted, and still insists, that there was no évidence of 
such an agreement in the case; but the court instructed the jury, 
in effect, that they might conclude that there was such a contract if 
they found from the évidence (1) that prier to June 15, 1894, Tarbell 
and McElroy had agreed that the old policy for |100,000 should be 
reduced to |50,000, and revived for that ainount; (2) that the dif- 
férence between the contract to pay the |50,000 to Délia Irène Mc- 
Elroy, Myrtle Beckham McElroy, and James Edward McElroy, Jr., 
which McElroy demanded on June 15, 1894, and the agreement to 
pay the $50,000 to James E. McElroy, his executors, admînistrators, 
and assigna, which he refused to take and pay the premium for on that 
day, "was a matter of no substance to the insurance company" ; (3) 
that Tarbell, when this proposed change in the contract was reported 
to him, assented to it by some overt act; and (4) that "the company 
would hâve so complied therewith prior to the last sickness of Mc- 
Elroy but for the inabUity of the clerk or secretary or other clerk of 
the company or some other business cause in the office obstructing 
to do Bo timely." In support of this charge it is insisted that con- 
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tracts of insurance may be made orally as well as in writing; that 
they may be based upon mutual promises on the one part to insnre, 
and on the other to pay for the insurance; that the time for the pay- 
ment of the premium may be extended or def erred by agreement ; and 
that its payment at the flxed or usual time may be waived. But the 
question in this case is not so much what may be done as wliat was 
done. There is no doubt that an oral contract of insurance may be 
made, but the custom of life insurance companies is to contract by 
written policies, and, until such a policy is delivered, the presumption 
is that there were negotiations, but no contract, and no intention to 
contract, before the delivery of the policy. 

A Company may make an oral contract of insurance without the 
payment of the premium, in considération of the promise of the as- 
sured to pay it; but, in order to constitute such a contract, the Com- 
pany must agrée to accept the promise of the assured, instead of its 
performance, as the considération for the insurance. In the conduct 
of the business of insurance against flre in our cities such contracts 
are not uncommon. Indeed, it is quite customary for flre insurance 
companies to make their contracts, and to extend a short term of 
crédit to the assured for their premiums. But no such custom ex- 
ists in the conduct of the business of life insurance. The almost in- 
variable custom there is for the companies to make no contract, and 
to incur no liability to insure the life of any man, until a premium has 
been paid. Accordingly, where no policy of life insurance has been 
issued, and no premium has been paid, there is a strong presumption 
that there was no contract, and no intention to contract, otherwise 
than by a policy made and delivered upon the simultaneous payment 
of a premium. Kendall's Adm'r v. Insurance Co., 10 U. S. App. 256, 
2 C. C. A. 459, and 51 Fed, 689, 691; Heiman v. Insurance Ck)., 17 
Minn. 153, 157 (Gil. 127); Markey v. Insurance Co., 103 Mass. 78; 
Hoyt V. Insurance Co., 98 Mass. 539, 543; Markey v. Insurance Co., 
118 Mass. 178, 194; 1 May, Ins. (3d Ed.) § 56. A company may waive 
the payment of a premium when it is due, but the basis of waiver 
is estoppel ; and unless the company does or omits some act whereby 
the assured has just ground to believe, does believe, and acts on the 
belief, that the corporation- will make, continue, or restore a contract 
without the payment of a premium, there is no estoppel, and there 
can be no waiver. Unsell v. Insurance Co., 32 Fed. 443, 445 ; Thomp- 
son V. Insurance Co., 104 U. S. 252, 261 ; Equitable Life Assur. Soc. 
V. Hietts' Adm'r, 19 U. S. App. 173, 185, 7 O. C. A. 359, and 58 Fed. 
541; Beach, Ins. §§ 757, 758. 

We corne, then, to the considération of the évidence of this oral 
contract, under the gênerai presumption, based on the custom of the 
business of life insurance, that there was no contract of insurance, 
because there was no policy and no payment of premium. The cir- 
cumstances surrounding this particular case raise the same presump- 
tion. If a contract of life insurance binds the insured to pay the 
stipulated premium, as counsel for the défendants in error contend, 
McElroy had once agreed to pay this society |1,669 annually for 20 
years. But he had broken his contract. He had made default in Mb 



EQUITABLE LIFE ASSCK. SOC. V. m'eLROY. 639 

second payment The Bociety had extended the time for its pay- 
ment 30 days, but his default Continued. He begged for a further ex- 
tension, but the Society refused to give it, and the policy for $100,000 
lapsed on January 30, 1894. If the plaintifl: in error was willing to 
promise to insure McElroy for his promise to pay premiums, hère 
was its opportunity. It declined it, and it is almost incredible that 
after this refusai it would make a contract to insure his life for 
150,000 in considération of the bare promise of one who had already 
made default in his obligations to pay the new premiums at sonle in- 
deflnite time in the future. Thus, the gênerai presumption that there 
was no oral contract is secondèd by a strong presumption to the same 
effect from the circumstances surrounding the case. The défendants 
in error were called upon to produce clear and convincing proof to 
overcome thèse presumptîons. 

Much stress is laid in the argument upon the fact that the policy in 
suit was called by the witnesses, and is, in effect, the old policy for 
1100,000 reduced 50 per cent., and restored with a change of ben- 
eflciariés and of amounts and times of payment of the installments 
of premium. But the fact remains that it évidences a new contract 
of Insurance, which did not exist between January 30, 1894, and May 
8, 1894, and which could not be brought into existence without a new 
agreement of the parties. The question hère is whether or not there 
is any évidence that such an agreement was made before June 28, 
1894, and it is immaterial to that issue whether it was to be evi- 
denced by a new policy or a restored policy. A new contract was es- 
sential to the Insurance of the life of McElroy by either method, and 
we hâve searched this record in vain to discover some évidence that 
thèse parties made or intended to make such a contract without a 
delivery of a policy and the simultaneous payment of the premium. 
On the other hand, the contract relations between McElroy and the 
Society ceased on January 30, 1894. Tarbell repeatedly solicited him 
to restore the old policy, and he repeatedly declined. He flnally in- 
duced him to return his old policy, and to submit to a médical ex- 
amination, by the assurance that taking the examination would put 
him under no obligation to take any Insurance. On June 13 or 14, 
1894, when he returned his old policy, Tarbell urged him to give his 
check then for the flrst premium on the new policy, and let him put 
his insurance into effect; but he refused to do so, and declared that 
he was not ready to détermine the matter deflnitely; and when Tar- 
bell told him he would hâve the old policy reduced to f50,000, and 
bring it down to him, he replied that he would discuss the matter 
then. The new policy, when written, recited that it was made in 
considération "of the payment in advance of $434, and of the semi- 
annual payment of $434 * * * on or before the 30th day of June 
and December in every year during the continuance of the contract." 
Tarbell directed Miss Amendt to deliver this policy only upon pay- 
ment of the $434 in advance. She told McElroy she was so in- 
Btructed when she presented the policy and Tarbell's letter to him on 
June 15th, and in that letter Tarbell wrote him, "Kindly give her your 
oheck for the same, $434, and she will hâve a renewal receipt sent to 
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ypu." McElroy rejected the policy, refused to pay the premium, and 
dièclared that he wanted the beneflciaries changed from himself, his 
executors, administra tors, and assigns, to the défendants in errer. 
Miss Amendt took the policy back to the society, to see if she could 
hâve this change made, and there the negotiations rested until Miss 
Doty appeared, on June 28th, with her story of McElroy's absence and 
her request for the policy. This évidence is undisputed, and it seems 
to us to show that there was no contract to insure, and no intention to 
make any such contract until the premium was paid. The parties them- 
selves were evidently of this opinion at the time. McElroy thought 
so, or he would not hâve told Miss Doty to conceal his illness, pay 
the premium, and get the policy on June 28th. Miss Doty thought so, 
or she would not hâve concealed his sickness, and declared that 
he was away, that he was in Boston, and would probably return by 
Chicago, while she was procuring the policy and paying the premiums. 
And Tarbell and Miss Amendt thought so, or they would not hâve 
made the simultaneous receipt of the flrst installment of the premium 
a condition précèdent to the delivery of each of the policies. The 
resuit is that the gênerai presumption based on the custom of the 
business of life insurance, the presumption from the circumstances 
of this particular case, the terms of the policy tendered, the construc- 
tion placed upon the transaction by the parties to it at the time, 
and the undisputed évidence, ail tend to show that there was no con- 
tract to insure the life of McElroy, and no intention to make such a 
contract, before the premium was paid and a policy was delivered, 
on June 29, 1894, and there is no évidence to the contrary. 

Nor is there any évidence of any waiver in this case. The basis of 
waiver, as we hâve said, is estoppel or acts from which the contract- 
ing party may legitimately infer a waiver. But the society did noth- 
ing and said nothing whereby McElroy had any ground to believe, and 
it did nothing that induced him to believe, that his life was or would 
be insured without the simultaneous payment of a premium and the 
delivery of a pplicy. On the other hand, it forfeited his former policy 
on account of his failure to pay the premium. It requested him to 
pay the flrst premium on the new policy on June 13th or 14th, when 
he handed back his old policy, and notifled him that this payment 
was necessary to enable Tarbell tO' put his insurance into effect. On 
June 15th it declared to him, by the récital in the policy tendered, 
by letter, and by the statement of Miss Amendt, that the payment of 
the premium was a condition précèdent to the delivery of the policy 
and the closing of the contract. Look at the case in any aspect, and 
there is no évidence in it which warrants a flnding that there was 
before June 29, 1894, any contract between thèse parties or any waiv- 
er by the plaintilï in error of its right to refuse to make such a con- 
tract; and the court should hâve instructed the jury to return a 
verdict in favor of the society. It is the duty of the trial court to 
direct a verdict in favor of the party who is clearly entitled to it, 
where the évidence is such that a verdict for his oppouent must be 
set aside by the court. Railway Co. v. Davis, 10 U. S. App. 422, 3 
0. C. A. 429, and 53 Fed. 61; Gowen v. Harley, 12 U. S. App. 574, 
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585, 6 C. 0. A. 190, 197. and 56 Fed. 973, 980; Eailway Co. v. Mose- 
ley, 12 U. S. App. 601, 604, 6 C. C. A. 641, 643, and 57 Fed. 921, 922; 
Keynolds v. Railway Co., 32 U. S. App. 577, 16 C. C. A. 435, 437, 438, 
and 69 Fed. 808, 810; Motey v. Granité Co., 36 U. S. App. 682, 20 0. 
C. A, 366, and 74 Fed. 155, 157. 

Moreorer, we are not prepared to concède the proposition con- 
tained in the charge of the court below that it was the province of 
th.e jury to hold this society bound by the contract with Délia Irène 
McElroy, Myrtle Beckham McElroy, and James Edward McElroy, Jr., 
îf they were of the opinion that the différence between that contract 
and its proposed agreement with "McElroy, his executors, adminis- 
trators, and assigns," wliich McElroy rejected, "was of no substance 
to the company." The subject-matter of a policy of life insurance is 
the life insured. The parties to it are the insurance company, on the 
one hand, and the beneflciaries, on the other. The parties to a con- 
tract are as important as the subject-matter, and parties cannot be 
imported or substituted upon one side of a contract without the con- 
sent of those on the other. Bank v. Hall, 101 U. S. 43, 51; Ferdon 
V. Canfleld, 104 N. Y. 139, 142, 10 N. E. 146; Thomas v. Thomas, 60 
Hun, 382, 383, 15 N. Y. Supp. 15; McElwee v, Insurance Co., 47 
Fed. 798. The question at issue was not what contracta, other than 
that it oflered, the society might hâve made without more damage 
to itself, but what contract it in fact made. It offered to make a 
contract with McElroy, his executors, administrators, and assigns, 
to insure his life on certain conditions. It is true that McElroy 
might hâve accepted that contract, and then hâve assigned it to the 
défendants in errer; but he did not, and the proposition cannot be 
entertained for a moment that a court or a jury may bind the pro- 
poser of a rejected contract to an agreement of the same terms with 
any parties to whom the rejected contract might hâve been assigned, 
if, in their opinion, the différence between the agreements is of no 
substance to the proposer. Courts and juries cannot make contracts 
for the litigants before them. Every party has the right to make or 
to refuse to make the contracts offered to him, and the exercise of 
that right is not limited by the soundness of the reasons which induce 
him to act. If he proposes an agreement, and it is rejected, and a 
modiûed contract is oflered to him, he has the absolute right to ac- 
cept or reject the counter proposition, either with or without rea- 
son, and whether the différence between the two propositions seems 
to a jury to be material or immaterial. He has the right to déter- 
mine that question for himself. The rejection of his first proposi- 
tion leaves him under no obligation to make any contract. It leaves 
him free to refuse to make even the original contract which he offered, 
and free to refuse to make every other contract proposed to him. 
Thèse propositions are fundamental in the law of contracts; and it 
foUows that when McElroy refused to pay the premium on and re- 
jected the policy tendered to him by the plaintiff in error on June 15, 
1894, and demanded a change in the beneflciaries, he left the society 
entirely free to make or to refuse to make any contract relative to his 
life, whether the différence between the two proposed contracts ap- 
83P.-41 
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peared to the jury to be of substance or of skadow. No one but the 
Society itself could so détermine and act upon that question as to bind 
it by an agreement. Eliason v. Henshaw, 4 Wheat, 225, 229, 230; 
Carr v. Duval, 14 Pet. 77, 82; Kleinbans v. Jones, 15 0. G. A. 644, 68 
Ped. 742, 749. 

Nor can we sanction tbe instruction that if tbe jury found that after 
Miss Amendt communicated to Tarbell the fact that McElroy re- 
fused to talie the policy tendered to him on June 15th and wanted the 
beneficiaries changed, and before June 28, 1894, he assented to the 
change by some overt act, and the conipany would hâve complied 
with McElroy's wishes prior to the last sickness of McElroy but for 
the sickness or inability of some clerk or servant or some other busi- 
ness cause, then they might find the existence of the contract before 
the illness of McElroy. We bave searched this record in vain for the 
évidence of any overt act of Tarbell which signiûed his assent to the 
new proposai of McElroy before Miss Doty came, on June 28th, to ask 
for the policy. It is error to charge the jury upon an assumed state 
of f acts to which no évidence applies, because it withdraws their at- 
tention from the real issues on trial, and tends to fix it upon issues 
that are not presented by the case. Insurance Co. v. Stevens, 36 U. 
S. App. 401, 18 G. G. A. 107, and 71 Fed. 258; Railroad Oo. v. Hous- 
ton, 95 U. S. 703; Railroad Co. v. Blessing, 14 0. G. A. 394, 67 Fed. 
277, 281; Railway Go. v. Spencer, 36 U. S. App. 229, 18 G. G. A. 114, 
115, and 71 Fed. 93, 94. Moreover, delay in rejecting or accepting 
a proposai does not make a contract. No acceptance of McElroy's 
counter proposition appears to bave been made, and it is certain that 
no notice of such an acceptance was ever given to him before his 
fatal illness. Even if the proposition was accepted, still there was 
no contract, because no notice of the acceptance had been given. The 
acceptance of an ofiEer not communicated to the proposer does not 
make a contract. Kendall's Adm'r v. Insurance Go., 10 U. S. App. 
256, 2 G. 0. A. 459, and 51 Fed. 689, 693; Jenness v. Iron Co., 53 Me. 
20, 23; McCulloch v. Insurance Co., 1 Pick. 278; Thayer v. Insurance 
Go., 10 Pick. 325, 331; Borland v. Guffey, 1 Grant, Cas. 394; Beckwith 
V. Gheever, 21 N. H. 41, 44; Duncan v. Heller, 13 S. G. 94, 96; White 
V. Gorlies, 46 N. Y. 467. The judgment below must be reversed, 
with costs, and the case must be remanded to the court below, with 
instructions to grant a new trial ; and it is so ordered. 

GALDWELL, Circuit Judge (dissenting). The opinion of the court 
lays down propositions to which I cannot yield my assent. There 
is no rule of law which déclares that every man is perfectly familiar 
with his health and physical condition. Many men are afflicted with 
fatal maladies who are profoundly ignorant of the fact. It is not 
the invariable practice of Insurance companies to refuse to issue a 
policy until the premium bas been paid; crédit is frequently given. 
If the contract of insurance was complète before the évidence of the 
contract — the policy — was delivered, and before the sickness and 
death of the insured, it is immaterial what was said and done by the 
insured's stenographer at or before tiie time of the delivery of the 
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policy and the pajment of the premium. Nothing she said or did 
could affect the validity and binding force of the previously completed 
contract, if one existed. The question of fact whether there was a 
completed and binding contract for insurance prier to the delivery 
of the policy and the payment of the premium was submitted to the 
jury upon voluminous and conflicting 'testimony, under instructions 
which are not subject to any just exceptions. The jury found there 
was such a contract. This verdict of the jury is overthrown by the 
court on the strength of presumptions which are unknown to the 
law. There is no presumption of law that ail contracts for insurance 
are in writing. It is well settled that a verbal contract of insurance 
is not within the statute of frauds, and that it is as binding and ef- 
fectuai as a written one; and in a suit upon such a contract the rule 
of évidence is the same that it is in a suit upon any other lawful con- 
tract, viz. the party setting it up must prove it by a prépondérance 
of the évidence. The plaintiffs in this case discharged ail the burden 
imposed upon them by the law when they proved the contract to the 
satisfaction of the jury. The law raised no presumptions against 
thena or the weight of the évidence. The exact nature of the "pre- 
sumption" relied on as one of the grounds for setting aside the verdict 
of the jury is not deflned by the court. Whether it is one of fact or 
one of law, and whether it is conclusive or may be rebutted, and, if 
open to rebuttal, the nature and degree of the évidence required to 
overthrow it, are questions not discussed in the opinion of the court. 
If the policy was not delivered, and the premium was not paid, be- 
fore the sickness or death of the insured, thèse facts did not preclude 
the plaintiffs from showing, as they did to the satisfaction of the jury, 
that there was a valid verbal contract for the insurance, and that time 
was given for the payment of the premium; and, as the insurance 
might lawfuJly hâve been eflected in this way, there is no presumption 
of law that it was not so done. Lisbon v. Lyman, 49 N. H. 553. To 
hold otherwise is to confound the distinction between facts and cir- 
cumstances and presumptions. 



CAMPBELL et al. v. IRON-SILVER MIN. CO. 
(Circuit Court of Appeals, Eighth Circuit. November 22, 1897.) 

No. 923. 
CoKSTiTUTiONAi, Law — Rbteospkctivb Législation — New Tbials as of 

EXGIIT. 

The Colorado aet amending the previous law so as to allow but one, in- 
stead of two, new trials, as of right, In ejectnient sults (Laws 1895, pp. 141, 
142), Is not rétrospective législation, void under the state constitution, as 
applled to an action then pending, in which one new trial is had, as of right, 
long after the date of the act. The amendmsnt therefore controis subsé- 
quent proceedings in pending suits, except in cases wherein a verdict was 
standing, which a party was entiiled to hâve sèt aside, as of right, when the 
act took effect. 
Samb— Vbsted Rishts. 

A statute glving two new trials as of right In ejectment suits confers, not 
a vested right protected by constitutional guaranties, but a mère privilège, 
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pertaining to the remedy, -which may be legally taken away by tlae légis- 
lature, as to pending suits, except in cases wlierein a verdict is standing 
which a party is entitled to hâve set aside when the act takes effect. 

In Error to the Circuit Court of the United States for the District 
of Colorado. 

Peter Campbell and others, the ^laintliïs in error, sued the Iron-Silver Mining 
Company, the défendant In error, on July 5, 1884, in a proceeding by ejectment. 
The suit was flrst tried, and the plaintiffs recovered a judgment, on May 21, 
1885. This judgment was reversed by the suprême court of the United States 
on April 28, 1890. Mining Co. v. Campbell, 135 U. S. 286, 10 Sup. Ct. 765. 
The case was again tried on April S, 1893, pursuant to the order of reversai, 
and the plaintiffs recovered a second verdict and judgment. Before the suc- 
ceeding term, the défendant paid the costs, and applied for a lœw trial as of 
ilght, under the provisions of section 272 of the Colorado Code of Procédure, 
hereafter quoted. ïhis application was denied by the circuit court, but, upon 
a writ of error prosecuted to this court, the judgment below was reversed 
on May 7, 1894, and the case was remanded for a new trial, pursuant to the 
Colorado statute. Mining Co. v. CampbeU, 27 U. S. App. 65, 10 C. C. A. 172, 
and 61 Fed. 932. The case was again tried in the circuit court, pursuant to the 
order of this court, on June 16, 1896; and upon such third trial of the case 
the jury rendered a verdict in favor of the détendant Company, and upon such 
verdict a judgment was duly entered. The plaintiffs then paid the costs before 
the succeeding term of the circuit court, .and thereupon filed their motion to 
obtain a new trial as a matter of right, under the statute. This latter motion 
was overruled by the circuit court, and the case has been brought before this 
court by a writ of error, to obtain a review of the action of the trial court in 
denj'ing the application of the plaintiffs for a new trial as a matter of right. 
Section 272 of the Colorado Code of Procédure, which was in force when this 
action was instltuted, and which remained in force, wlthout amendment, until 
July 12, 1895, is as follows: "Whenever judgment shaU be rendered against 
either party under the provisions of [this] chapter, it shall be lawful for the 
party against whom such judgment is rendered, his heirs or assign®, at any time 
before the flrst day of the next succeeding term, to pay ail costs recovered there- 
by, and upon application of the party against whom the same was rendered, 
his heirs or assigns, the court shall vacate such judgment and grant a new trial 
in such case; and neither party shall hâve but one new trial in any case as of 
right without shoming cause. * * * " On April 13, 1895, tho aforesaid section 
was amended by an act of the législature of the state of Colorado, which took 
effect July 12, 1895. Laws Colo. 1895, pp. 141, 142. The amendment consisted 
in strll^ing out the clause of the section which has been italioized, and inserting 
In lieu thereof the following language: "But only one new trial shall be granted 
in any case as of right without showing cause." 

E. F. Richardson (T. M. Patterson, H. N. Hawkins, and Clinton 
Reed, on the brief), for plaintifEs in error. 

Joël F. Vaile (Edward O. Wolcott, on the brief), for défendant in 
error. 

Before SANBORN and THAYER, Circuit Judges, 

THAYER, Circuit Judge, after stating the case as above, delivered 
the opinion of the court. 

It wiU be observed from the foregoing statement that one new trial 
was had in the case at bar, as of right, on June 16, 1896, — nearly a 
year after the amendatory act of April 13, 1895, was passed and be- 
came operative. The case falls, therefore, within the language of 
said act; and the gênerai question to be determined is whether the 
act of April 13, 1895, should be construed as applicable to pending 
cases, or as solely applicable to suits for possession of real property 
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brought after the act took effect. It is contended by the plaintiffs, in 
substance, that the act in question is not applicable to suits which 
were pending at the date of its passage, because, if thus applied, it 
would hâve a rétroactive effect in violation of article 2, § 11 of the 
Colorado constitution, which prohibits the enactment of laws that are 
"rétrospective in their opération" ; and, second, because the amenda- 
tory act, if held applicable to pending suits, and particularly to the 
case at bar, would destroy vested rights. Both of thèse contentions 
would hâve great weight if it appeared that an adverse verdict had 
been rendered, and was standing on July 12, 1895, when the amend- 
ment took effect, and if the amendment was invoked to prevent the 
plaintiffs from having that verdict set aside without showing cause. 
In that event it might well be claimed that the amended act, if thus 
applied, would hâve a rétrospective opération, and take away a right 
already vested under the prior law. But the conditions last men- 
tioned did not exist when the act in question took effect, and it was 
then problematical whether they ever would exist. A new trial as of 
right was had on June 16, 1896, and it is that trial, which occurred 11 
months after the amendment, that is invoked to prevent another trial 
except for cause shown. The act, as applied to the case in hand, 
opérâtes upon a state of facts which came into existence subséquent 
to its passage; and, as thus applied, it would seem to be no more 
rétrospective, or unjust or unfair in its opération, than it would be if 
applied to a suit brought after its passage to recover the possession 
of real property upon a cause of action which existed when the act 
took effect. Mellinger v. City of Houston, 68 Tex. 37, 45, 46, 3 S. 
W. 249. 

It is urged, however, that the statute in force when this suit was 
filed, to wit, section 272, above quoted, which allowed one new trial 
to each party on the payment of costs, without showing cause, cre- 
ated a vested right, of which a litigant could not be deprived by an 
amendment of the statute after a suit had been brought. With référ- 
ence to this contention, it may be said that section 272 is found in the 
Colorado Code of Civil Procédure, and is unquestionably a provision 
relating to the remedy for the enf orcement of a certain civil right. It 
confers a privilège on litigants, in a certain class of civil suits, which 
the législature was at liberty either to grant or to withhold. It is to 
be observed, further, that the privilège in question does not appertain 
to suits brought for the enforcement of private contracts, but applies 
solely to a class of actions which sound in tort ; and for that reason it 
is apparent that the withdrawal of the privilège by the législature 
could not, in any event, operate to impair the obligation of a contract. 
Now, the rule is well settled, by a great number of adjudications, that 
no one has a vested interest in any particular remedy for the enforce- 
ment of a right. The remédies which one législature may hâve pre- 
scribed for the redress of private wrongs, a subséquent législature 
can change or modify at pleasure, and make the new remedy appli- 
cable to pending controversies, provided a substantial or adéquate 
remedy is left, and provided, further, that the législature is not pro- 
hibited from making the new remedy applicable to pending suits by 
some provision of the organic law. In this respect there îs an im- 
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portant distinction between statutes creating rights and those which 
afford remédies. Von Hoffman v. City of Quincy, 4 Wall. 535, 553; 
Mason v. Haile, 12 Wheat. 370, 378; Morley t. Railway Co., 146 U. 
S. 162, 13 Sup. et. 54; WiUard v. Harvey, 24 N. H. 344, 352; Read 
T. Bank, 23 Me. 318, 321, 322; Hughes v. Eussell, 43 m. App. 430, 433; 
Insurance Co. v. Flynn, 38 Mo. 483, 484; Harrison v. Smith, 2 Colo. 
625; Smith v. District Court, 4 Colo. 235; CaUahan v. Jennings, 16 
Colo. 471, 474, 27 Pac. 1055; Ex parte McCardle, 7 Wall. 506; Story, 
Const. (5th Ed.) § 1385, and cases there cited; Endl. Interp. St. § 281. 
It is true that the courts hâve, on some occasions, refused to apply 
statutes which dealt with the remedy for the redress of private griev- 
ances to existing controversies, and hâve held them solely applicable 
to actions thereafter brought. But it will be found, we thinlv, on an 
examiiiation of most of this class of cases, that the refusai to apply 
to existing suits statutes which were plainly applicable thereto, and 
which merely changea or modified the course of procédure, was based 
either on the ground that, if so applied, they would operate unfairly, 
and cause loss or inconvenience to the parties, or on the ground that 
the right involved had become so far established by acts done and per- 
formed in reliance on the prior law, and its continuance in force, that 
it would savor of injustice to take away such right by making the new 
law applicable to the pending controversy. Railway Co. v. Woodward, 
4 Colo. 162; Newsom v. Greenwood, 4 Or. 119; Bâtes v. Stearns, 23 
Wend. 482; Mellinger v. City of Houston, 68 Tex. 37, 3 S. W. 249. 
See, also, Hyman v. Bayne, 83 111. 256. It cannot be said that the 
mère bringing of a suit entitles the party who brings it to hâve the 
same conducted at every stage according to the course of procédure 
which was prescribed by law when the suit was commenced. Actions 
are always brought in view of the known power of the législature to 
change or modify rules of procédure at pleasure, and a litigant cannot 
consistently claim that, because the législature takes away some privi- 
lège which was accorded to litigants when the suit was instituted, he 
is thereby deprived of a vested right. No privilège is usually re- 
garded as of more value to a litigant than the right of appeal, in case 
he is defeated at nisi prius; yet it is held in Colorado, and in other 
jurisdictions as well, that if, pending the suit, an appellate jurisdiction 
which existed at the commencement of the action is taken away, and 
the parties are thereby deprived of the beneflt of an appeal, they 
hâve no right to complain. Harrison v. Smith, 2 Colo. 625; Smith 
V. District Court, 4 Colo. 235; Railroad Co. v. Grant, 98 U. S. 398; 
Gowen v. Bush, 36 U. S. App. 543, 18 C. C. A. 572, and 72 Fed. 299. 
We conclude, therefore, that the act of April 13, 1895, was intended 
to control subséquent proceedings in pending cases as well as proceed- 
ings in suits which might be thereafter brought, except in those cases 
where a verdict was standing which a litigant was entitled to hâve 
set aside, as of right, when the act took effect. At ail events, we, 
can perçoive no sufQcient reason for holding the act inapplicable to 
a case like the one at bar, where a trial was had, as of right, months 
after the statute had become operative. In a number of the cases 
heretofore cited, statutes regulating procédure were held applicable 
to pending cases by virtue of their gênerai provisions; and in Re 
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Claasen, 140 U. S. 200, 11 Sup. Ct. 733, it was decided that a statute 
grantiûg a writ of error from the suprême court of the United Statea 
to the various circuit and district courts was applicable to a pending 
case in which a verdict of conviction had been returned bef ore the stat- 
ute was enacted, although, préviens thereto, no writ of error in crim- 
inal cases had been allowed, The statute in question, as applied by 
the trial court to the case at bar, did not deprive the plaintifEs of a 
vested right, but, at most, only took away a privilège which in a cer- 
tain contingency, that might never happen, they would be entitled to 
assert, and for that reason the right was inchoate or incomplète. The 
judgment of the circuit court is therefore aflarmed, and, as the case 
has been considered and decided on the merits, the motion by the de- 
fendants below to dismiss the writ of error will be overruled, with- 
out expressing any opinion as to the merits of the motion. 



NEW YORK UFE INS. CO. v. BAKER, 

(Circuit Court of Appeals, Eighth Circuit. November 1, 1897.) 

No. 903. 

1. Insurance— FaijSB Représentations— Waiveb and Estoppel. 

• Where statements in ttie application are made warranties, and the pollcy 
conitalns no stipulation that a false statement shall render the policy void, 
false statements merely render the pollcy voidable at the option of the Com- 
pany; and, upon learning of the falsity of such statements, the company 
may walve the breach, and Insist on performance of the contract by the 
insured, or It may, by Its conduct, estop Itself from taliing advantage of a 
known breach. 

S. 8ame— Waiveb and Estoppei. ht Conduct. 

Where, after full knowledge of facts renderlng a policy voidable at Its 
option, and after the policy had become a death claim, the company contin- 
ued to treat it as a subsisting daim, and induced plalntiff to take ont letters of 
guardianship of the minor chiidren of Insured, in order to complète proofs 
of loss, and at a later date entered into negotiations to induce plaintiffi to set- 
tle for less than the face of the policy, during which it first claimed that 
the pollcy was void, and retained the prcmium, and took no steps to repay 
it for a year after acquiring full knowledge of its alleged right to reseind, 
such aets amounted to both a waiver and an estoppei in pais. 77 Fed. 550, 
afflrmed. 

In Error to the Circuit Court of the United States for the District 
of Nebraska. 

This was a suit on a life Insurance pollcy Issued by the New York Life In- 
surance Company, the plaintifC in error, which was brought by Ida 51. Baker, 
the défendant In error, as guardian of her three minor chiidren, Cecil Baker, 
De Loyd Baker, and Lamont Baker. The policy sued upon was issued by the 
aforesald company on the life of Ward L. Baker, for the benefit of the aforesaid 
mlnors, in the sum of $5,000; and the same was executed and delivered on or 
about July 13, 1893. The insured died on December 22, 1893; having paid one 
annual premlum, In the sum of $180.50. The défendant company answered the 
complaint, denying ail liabllity on said policy, and pleading substantially the 
followlng facts: That, bef ore the issuance of the policy, Ward L. Baker, the 
insured, made a written application therefor to the défendant company, which 
application was referred to in the policy, and, by the terms thereof , was expressly 
made a part of the contract of Insurance; that said application thus made a 
part of the pollcy eontained an agreement on the part of the Insured that the 
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stafements and représentations eontained In sald application, together with the 
statements eontained therein which were made to the defendant's médical ex- 
aminer, sliould be the basis of the contract between the défendant compauy 
and the insured; that the Insured thereby warranted said statements to be full, 
complète, and true, whether written by his own hand or not; and that sueh 
warranty should form a considération for the policy which might be issued there- 
on. The défendant Company further alleged, in substance, that certain state- 
ments eontained in said application, which were made by the insured, Ward L. 
Baker, in response to varions questions propounded to him by the défendant 
company's médical examiner, were false, and that the policy subsequently is- 
sued on the faith of said application was, for that reason, utterly void. The 
questions and answers thereto to which said averments relate were as foUows: 
"Question. Give full particulars of any serious illness you hâve had since child- 
hood? Answer. Hâve had none. Question. When where you last eouflned to 
the house by illness? Answer. Not since childhood. Question. What is the 
name and résidence of your physician? Answer. Hâve none. Question. What 
other physielans hâve you consulted? Answer. None." To the foregoing plea 
the plaintiff below flled a reply wherein it was alleged, in substance, that, by 
virtue of the company's conduct and dealings with the plaintiiï subséquent to 
the occurrence of the loss, the eompany was estopped from denying the validity 
of the policy sued upon, or the plaintiff's right to recover thereon. The case 
cornes to this court for review on a spécial finding of facts. The facts thus 
found in the trial court, so far as they hâve a material bearing on the ques- 
tions presented for décision, are as foUows: 

In the latter part of February, or fore part of March, 1893, preceding ttie is- 
suance of the poUcy sued upon, Ward L. Baiser, the insured, contracted a cold, 
of the variety usually called the "grippe," which was accompanied with a 
cough. In conséquence thereof, he was conflned to his house, but not to his 
bed, for a period not exceeding two or three days. In the early part of March, 

1893, he consulted a physician by the name of Dr. Bailey, at Glenville, Neb., 
at the doctor's office, with regard to such aihnent. Dr. Bailey diagnosed Ba- 
ker's aliment to be the grippe, and during that month prescribed for him on 
two occasions at the doctor's office, renewlng the prescription once or twice. 
Dr. Bailey did not treat, preseribe for, or consult with said Baljer after March 
15, 1893. As warm weather eame on, Baker's health improved; and after two 
or three days' confinement to the house he attended regularly to his business 
untU the latter part of September, 1893, from which time he was afflicted with 
his last sickness. On .Tune 6, 1893, said Ward L. Baker was examined by said 
Dr. Bailey for admission to the Ancient Order of United Workmen, was reported 
by him as a fairly-good rislc, and was admitted into said order, joining the lodge 
instituted at his home, at Glenville, Neb. On March 11, 1805, about one year 
and three months after the Insured died, and not before, the défendant eompany 
made a written tender to the plaintlfC below, Mrs. Ida M. Baker, of the amount 
of money paid by said Ward L. Baker as the flrst premium on said policy, with 
légal interest thereon from the date of said payment to the date of said tender, 
accompanying said tender with a written statement that, on acoount of misrep- 
resentations made In procuring said policy, the same had never gone into effeet. 
It was further found by the trial court: That Ida M. Baker is the widow of 
Ward L. Baker, deceased. That said décèdent left a last wili and testament, 
whereby said Ida M. Baker was appointed executrix of his estate, and testa- 
mentary guardian of his children. That said will was duly proved and admitted 
to probate in the county court for Clay county, Neb., in the month of January, 

1894. That during said month Ida M. Baker qualifled as executrix of said 
estate, and has ever since been engaged in administering the same. That by 
his last will and testament the deceased left some property to Cecil, De Loyd, 
and Lamont Baker, his minor children, besldes what' they may be entitied to 
under the life iusurance policy in controversy in this suit. That in the month 
of March, 1894, the défendant eompany was told at Its offices in the city of 
New York, and knew, that said Ward L. Baker, deceased, was in May and 
Jnne, 1893, in a weak condition, and not at ail well; that he was sulïering from 
night sweats, and from a cough, and had consulted a physician, and had been 
prescribed for, in the month of May, and that he was then taking medicine for 
sald aliment; and that the said Ward L. Baker had been sick during the latter 
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part of the winter and spring of 1893 with the grippe. The trial court also 
found that on July 28, 1894, Ida M. Baker received from tlie défendant Com- 
pany a letter in the words and figures following: 

"New York Mutual Life Insurance Company, 346-348 Broadway. 

"New York, July 25th, 1894, 
"Mrs. Ida M. Baker, Glenville, Olay County, Neb.— Dear Madam: Proots of 
death and claim under policy No. 550,571, life of your husband, Ward L. Baker, 
deceased, in favor of children named, wlio are minors, do not include a certjtted 
copy of the letters of thelr guardianship, issued to you. Please, therefore, for- 
ward to the company sald certified copy, at your carliest convenience. The 
proofs of your qualiflcations as executrix of his will, and the copy of the same, 
showing you are the testamentary guardian of his children, is not suflleieut. 
"Very respectfuUy, yours, Dwight Burdge, 

"Supt. Policy Claims Dep't." 

It further found that no guardian of the persons or estâtes of the said Cecil, 
De Loyd, and Lamont Baker had been appointed prior to the receipt of the 
aforesaid letter; that after the receipt thereof, and on application of Ida il. 
Baker, to wit, on August 7, 1894, letters of guardianship of said minors, who 
were then ail under the âge of 14, were duly issued to her by the county court 
for Olay county, Neb.; that in reply to said letter the plaintiff below, in the 
month of August, 1894, inalled to the défendant company, in the city of New 
York, a certified copy of her letters of guardianship of said minor children, 
which she had procured to be issued to her as aforesaid; that said certified 
copy of said letters of guardianship was received by the défendant company 
in due course of mail; that in the latter part of the month of October, 1894, 
the défendant company sent an agent from the city of New York to Omaha, 
in the state of Nebraska, for the purpose of compromislng and settling the claim 
against it on the aforesaid policy, to the end that litigation in regard thereto 
might be avoided; that said agent of the défendant company, after his arrivai 
in Omaha, had an interview with the duly-authorized attorneys of said plain- 
tiff, and, in the course of said interview, denied that said plaintiff, as guardian 
of her minor children, or otherwise, had any valid claim against the défendant, 
and denied that the défendant was under any liabilîty whatsoever by reason 
of making said policy; that said agent of the défendant company then and there 
offered to the plaintiff the sum of $1,000 in fuU settlement of ail claims an(J de- 
manda under said policy; that sueh offer was rejected by the plaintiff on or 
about the Ist day of December, 1894, whereupon this suit was Instltuted; that 
the défendant company never notifled the plaintiff, or any other person acting 
ta her behalf, that it elected to treat the contract of Insurance as avoided. 
And never disclaimed or denied its liability thereon, except as last above stated, 
in the month of October, 1894; and that it dîd not tender to the plaintiff the 
premium which had been paid on said policy by said Ward L. Baker until 
March 11, 1895. In view of the aforesaid facts, the trial court rendered a judg- 
ment in favor of the plaintiff below. 77 Fed. 550. To reverse said judgment, 
the record bas been removed to this court by a writ of error. 

James H. Mcintosh, for plaintif! in error. 

H. C. Urome (Arthur H. Burnett, on the brief), for défendant in 
error. 

Before BREWER, Circuit Justice, and SANBORN and THAYER, 

Circuit Judges. 

THAYER, Circuit Judge, after stating the case as above, delivered 
the opinion of the court. 

It is contended in behalf of the insurance company that because of 
the statements made to its médical examiner by Ward L. Baker, the 
insured, to the effect that he had not been conflned to his house by 
illness since childhood, and had no physician, and had not consulted 
a physician, the policy sued upon never took effect as a contract, but 
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was at the outset, and so remained, utterly void and of no effect. As 
a corollary from this proposition, it is strenuously insisted that the 
doctrine of estoppel or wairer, which. was invoked hj the plaintiff be- 
low, has no application to the case, and that the défendant company 
may insist upon the invalidity of the contract, notwithstanding the 
f act that it treated the policy as a subsisting obligation for months 
after the company was advised of the facts which rendered the policy 
void, and in the meantime not only retained the premium which had 
been paid, but put the plaintiff to some trouble and expense in taking 
out letters of guardiansMp, on the prêteuse that such action on 
her part was necessary to complète the proofs of loss, and duly 
comply with the provisions of the policy. Before considering the 
propositions last stated, it will be well to say that the case, as pre- 
sented by the record, does not impress us with the belief that the 
deceased, Ward L. Baker, intentionally perpetrated a fraud on the 
insurer. It will be observed that the question immediately pre.ced- 
ing the one in which he was asked, "When were you last conflned 
to your house by illness?" required the insured to give full particu- 
lars of any s&riaus illness he had had since childhood. In view of 
the juxtaposition of thèse questions, it would be very natural for 
any one to infer that by the term "illness," as used in both questions, 
some serious illness was intended. Therefore it is entirely probable 
that when the insured stated, in effect, that he had not been conflned 
to his house by illness since childhood, he meant that he had not been 
so conflned by any serious illness, and did not then regard the sick- 
ness which had conflned him to his house for two or three days in 
March, 1893, as of a serious character. The answers made by the 
insured to the two other questions of which complaint is made are 
also susceptible of a reasonable explanation, consistent with the ut- 
most good faith on the part of the insured. It is most probable, we 
think, that the insured construed the flrst of thèse questions to mean 
who was his regular family physician, and that he answered, with 
substantial accuracy, that he had noue. It is also a reasonable in- 
ference that he construed the other question, which was asked in the 
same connection, to mean what other physician besides his regular 
family physician he had consulted for any illness or aliment that was 
of a serious nature, and that he answered tnithfully, according to his 
understanding of the question, that he had consulted no one; being 
of the opinion at the time that the ailment for which he had con- 
sulted Dr. Bailey a few times in the month of March, 1893, was ixot 
of a serious character. This view of the case, that the deceased had 
practically recovered from the illness with which he was afilicted in 
March, before the policy in suit was taken out, and that he did not 
regard it as of any importance, or intend to deceive the insurer, is 
very much strengthened by the fact that the défendant company's 
médical examiner on June 24, 1893, certifled, after a personal exam- 
ination of the insured, that he was a "flrst-class risk," and by the 
further fact that he was approved for Insurance in the Ancient Order 
of United Workmen on June 6, 1893, by the same Dr. Bailey who had 
àttended or prescribed for him in March, 1893, when he was sup- 
posed to be affliicted with the grippe. 
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It is not necessary, however, to décide on tlie présent occasion, and 

we do not décide, that the interrogatories and answers ought to be 
construed in the manner above indicated, and tbat in view of such. 
construction tlie flndings made by the trial court fail to show that 
any false statements were made by the insured. For the purposes 
of this décision, it may be conceded that two statements made by the 
insured in bis application — the one, that he had not been conâned to 
his house by illness since childhood, and the other, that he had not 
consulted a physician — ^were technically untrue. Nevertheless, we 
hold that the conduct of the défendant company after it had discov- 
ered in what respects thèse two statements were untrue amounted to 
a waiver of its right to refuse payment on that ground. We fully 
agrée with the view of the leamed trial judge that the falsity of the 
statements complained of did not render the policy void, in the sensé 
that an illégal contract, or one that cannot be performed, is void. 
The falsity of the statements complained of merely rendered the 
contract voidable at the élection of the insurer. The policy itself 
contained a provision that it should be incontestable after it had been 
in force for one whole year, if it should become a death claim, and 
that the company would not eontest its payment, provided the condi- 
tions of the policy as to the payment of premiums had been observed. 
This provision was an express déclaration by the company that the 
policy, though originally vitiated by fraud or untrue statements, 
should nevertheless become valid after the lapse of one year ; and it 
is entirely iaconsistent with the claim now preferred by the défend- 
ant company, tl;at a false statement contained in the application was 
so far fatal that the contract never could become binding or oper- 
ative. Moreover, the policy in suit contains no stipulation, such as 
is sometimes found in such policies, to the effect that a false state- 
ment made by the insured in his application should render the con- 
tract void. We conclude, therefore, that although the statements 
contained in the application were warranties, in such sensé that the 
materiality of the statements cannot be contested, yet the falsity 
of a statement did not render the policy void ab initio, and that it 
was compétent for the défendant company to waive a Imown breach 
of warranty, and insist upon a performance of the contract by the 
insured, or to estop itself by its conduct from taking advantage of a 
known lireach of warranty in a suit upon the policy. Selby v. Insur- 
ance Oo., 67 Fed. 490; Frost v. Insurance Co., 5 Denio, ÏM; May, 
Ins. § 497. 

We are aiso of opinion that the trial court reached a correct conclu- 
sion in holding that the conduct of the défendant company amounted 
to a waiver of the défense pleaded in its answer, and estopped it 
from availing itself of such défense. As early as the month of 
March, 1894, it became aware of ail the facts which rendered the pol- 
icy voidable at its élection; but, notwithstanding such knowledge, 
it continued to treat the same as a subsisting obligation for more 
than seven months thereafter, and in the meantime dealt with the 
plaintifE below upon that basis. At the instance of the défendant 
company the plaintiff was induced to take ont letters of guardianship 
to complète tie proofs of loss, which doubtless put her to consider- 
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able ti-ouble and expense. At a later period the défendant entered 
into negotiations with. a view of inducing her to settle the claim for 
less than the face of the policy, and it was during the course of such 
negotiations that the claim was iirst advanced that the policy was 
void. In the meantime the premium was retained, and no offer was 
made to repay it until March, 1895, — a year after the company ac- 
quired fuU knowledge of its alleged right to rescind. We think that 
the acts in question amounted both to a waiver and an estoppel in 
pais. Good faith and fair dealing required the company to be more 
prompt in asserting its right to treat the policy as void, and in tak- 
ing the necessary steps to rescind the contract. Moreover, after it 
became aware that the policy was inralid, it was not entitled to ex- 
act from the plaintiffi a technical compliance with the provisions of 
the policy relative to proofs of loss, which would involve her in trou- 
ble and expense, unless, on its part, it had resolved to pay the loss 
when such proofs were supplied. To this eflfect are the authori- 
ties: Titus v. Insurance Co., 81 N. Y. 410, 419; Insurance Co. v. 
Norton, 96 U. S. 234, 241; Gray v. Association, 111 Ind. 531, 11 N. 
E. 477; Hollis v. Insurance Co., 65 lowa, 454, 459, 21 N. W. 774; 
Society v. Hiett's Adm'r, 19 U. S. App. 173, 185, 7 G. 0. A. 359, and 58 
Fed. 541; Webster v. Insurance Co., 36 Wis. 67; Marthinson v. In- 
surance Co., 64 Mich. 372, 31 N. W. 291. The judgment of the circuit 
court is theref ore afiSnned. 
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'Circuit Court of Appeals, Eightli Circuit. November 8, 1897.) 

No. 881. 

1. Railroad Tkack on Public Thokoughfarb — Right op Public — Tbes- 

PASSER. 

Wliere a bridge track Is laid on ground previously constltuting a public 
gtreet and levée, one having occasion to use sucti public thorougMare, wlio 
goes upon such track, is not a trespasser, unless by the ordinance by virtue 
of which the bridge and track were located the public was deprived of the 
use of that part of such thoroughfare. 

2. Same — Ordinance Granting Right of "Wat — Public Use. 

An ordinance granting the right to locate one end of a bridge, approaehes 
thereto, and a bridge track, on grounds dedicated as a public street and 
levée, which requires such track to be laid 60 feet from the lots fronting on 
the levée, leavlng the street of a uniform width of 60 feet, and that a pas- 
sageway for teams shall be maintained under the embankment at the end 
of the bridge, does not indicate a purpose to deprive the public of ail use 
ui the ground on which such track is laid. 
8. Same — Contributoky Négligence — Burden of Proof. 

Where one not a trespasser was killed on the track by a train, it was not 
Ineumbent on bis administrator to show that he was in the exercise of 
ordinary care, after proving such négligence of the employés operatlng the 
train as would account for hls death without fault on bis part. 
4. Same. 

Where coal cars standing on a spur track could be most easily and con- 
veniently inspected from a railroad track upon which the public had the 
right to go, it was not négligence to go upon the track for that purpose, 
provided such place is not dangerous, when ordinary care is exercised in the 
performance of such work, and trains are run with due regard to tlie safety 
of persons who may be upon the tracks. 
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In Error to the Circuit Gonrt of the United States for the Southern 
District of lowa. 

W. J. Eoberta and Félix T. Hughes, for plaintiff in error. 
James C. Davis, for défendant in error. 

Before BREWER, Circuit Justice, and SANBORN and THAYEE, 
Circuit Judgea 

THAYER, Circuit Judga This suit is founded on the lowa dam- 
age act (McClain's Code lowa 1888, §§ 3730, 3731), and inrolves a con- 
sidération of the liability of the Toledo, Peoria & Western RaUroad 
Company, the plaintifE in error hère and the défendant below, for the 
death of Daniel M. CMsholm, who was run over and killed by one of its 
trains in the city of Keokuk, lowa, on the evening of November 3, 1894, 
at about the hour of 7 o'clock. The accident took place on the bridge 
track in said city, whieh leads to the bridge across the Mississippi 
river Connecting the city of Keokuk, lowa, with the town of Hamilton, 
m. As this track leaves the west or lowa end of the bridge, it is 
laid on an embankment for some distance, and curves to the South- 
west, and eventually connecta with the track of the Chicago, Burling- 
ton & Quincy Railroad Company, which passes through the city of 
Keokuk from north to south along the levée. Immediately south of 
the bridge track, and on a somewhat lower level, is a short spur track, 
on the south side of which were certain coal sheds and an office, which 
at the time of the accident were used by the firm of Chisholm, Evans 
& Co. for the purpose of carrying on the coal business in which that 
firm was engaged. The deceased was a member of said firm at the 
date of the accident, and the spur track last ref erred to was used by the 
flrm for the purpose of receiving and delivering coal at its coal sheds. 
It had been the habit of the members of said firm to walk along the 
bridge track from time to time, which was on a higher level, for the 
purpose of overlooking cars which stood on the spur track, and ascer- 
taining the numbers thereof, and whether they were full or empty ; and 
the testimony produced at the trial fuUy warranted the inference that 
the deceased had left his office, on the south side of the spur track, 
a few moments before the accident occurred, and had either gone 
upon, or in very close proximity to, the bridge track, for the purpose 
last stated, — of inspecting certain coal cars which were standing on 
the spur track, — when he was struck and killed by a passing train be- 
longing to the défendant company, which was running east across the 
river to the town of Hamilton, ni. The train in question consisted 
of two cars drawn by an engine, which was moving backward, with the 
tender in advance. There was évidence tending to show that there 
was no light at the rear end of the tender, although it was af ter dark, 
that the bel] of the engine was not sounded, that the train was run- 
ning at the rate of 12 or 15 miles an hour, and that in aU of thèse 
respects it was being operated within the corporate limits of the city 
of Keokuk in violation of a city ordinance. We are not caUed upon, 
however, to consider whether the défendant was guilty of négligence, 
Bince, in view of the évidence and the finding of the jury upon that 
iMue, the faot that it was culpably négligent must be assumed. 
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Tte question of chief importance presented by the assignaient of 
errors is whether the trial court erred in instructing the jurj', as it did, 
in substance, that the deceased had the right to go upon the bridge 
track for the purpose of inspecting cars on the spur track, and that he 
could not be regarded as a trespasser if he went upon the track for that 
purpose. It is insisted by the défendant company that this direction 
was wrong; that, in view of its location, the deceased had no right to 
go upon the bridge track; that if he went there, even to inspect cars 
standing On the spur track, he was nevertheless a trespasser; that 
while in such situation the défendant company owed him no duty; 
and that it cannot be held liable except for an injury which was will- 
fully inflicted. We cannot assent to thèse propositions. It admits of 
no controversy that the bridge track is laid on ground which at one 
time, at least, formed a part of Water street, or a part of the public 
levée of the city of Keokuk. In the case of Haight v. City of Keokuk, 
4 lowa, 199, 211, 212, it was held, in substance, that the strip of 
ground marked "Water Street" on the original plat of the city of Keo- 
kuk which was âled for record in August, 1840 (the same being an ir- 
regular tract of land lying between Orléans street and Cedar street, 
and fronting on the Mississippi river, which tract includes the land 
where the bridge track is now laid), had been dedicated to the public 
for use as a street or levée; that it was subject to a public easement, 
and to control by the municipal authorities of the city, the same as 
the other streets of said city; that people might travel over the strip 
of land in question, and make such use of it as is ordinarily made of 
public streets and levées. This case was subsequently ref erred to 
with approval in Barney v. Keokuk, 94 U. S. 324, and, so far as we 
are advised, it has never been overruled. The resuit is that the bridge 
track must be regarded as laid ia a public thoroughfare, and the right 
of "ail persons to go across, upon, or along said track, when they bave 
occasion to use the thoroughfare where the track is laid for any law- 
ful purpose, must be conceded, unless the public were deprived of that 
right by the terms of an ordinance adopted by the city of Keokuk, 
under and by virtue of which the Keokuk & Hamilton Mississippi 
Bridge Company and the Hancock County Mississippi Bridge Com- 
pany were authorized to locate the lowa end of their bridge at a cer- 
tain point within the city of Keokuk, and to build the necessary rail- 
road and wagon approaches thereto. The only provisions of said or- 
dinance to which our attention has been directed by counsel, as bear- 
ing upon the question whether it deprives the public of the right to 
go upon said track, are the foUowing, to wit: 

"Sec. 2. There is heretiy granted to said bridge companies, subject to tlie 
terms and conditions contained in this ordinance, the right to locate and erect 
the lowa end of said bridge within said city of Keolîulc at a point at or near 
the foot of Blondeau street, upon the levée, and to build the necessary railway 
and wagonway approaches to said bridge across ana along the levée, including 
the necessary piers In said river, and the embankments and shore abutments; 
also, the right to lay a single railroad track from said bridge across and along 
the levée to a point at the foot of Main street, on the levée, so as to connect 
with the track of the Des Moines Valley Eailroad Company at the last-named 
point. 

"Sec. 3. The grant of rights and privilèges contained in this ordinance is made 
to said bridge companies upon the express conditions foUowing, to wit: (1) 
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That saîd bridge shall be constructed, operated, and maintalned, not only as a 
railroad bridge, but as a hlghway, wagon, and pedestrian bridge, and said 
bridge shall be buik and constructed in accordance with a plan, élévation, cross 
sections, and spécifications of said proposed bridge, drawn and made by Thomas 
Curtis Clark, civil engineer * * *; said plan, among other things, provid- 
Ing for a bridge twenty feet and eleven inches In the clear between the trusses; 
a double wagon track, paved with Nieholson pavement, and a pedestrian way 
flve feet in the clear on each side of the bridge on the outside. (2) That said 
bridge shall be maintalned as a highway, and shall be open for the passage of 
teams and as a highway at ail times when not occupied by railroad trains cross- 
Ing, and boats passing through the draw; and said bridge companies shall 
maintain, operate, and manage said bridge at ail times so as to afford the 
greatest practicable facilities to the highway travel, and shall not use said 
bridge as a railroad bridge, for switching or making up trains, but only for the 
passage of trains and returning engines. * • • (4) That said bridge and 
the approaches to the same shall be st> built and maintained as not unnecessarily 
to obstruct or impair the publie use of the levée, or to interfère with the drain- 
age of the levée; and the railroad track approaching said bridge along the 
levée shall be planked between the rails, and the approaches to said bridge shall 
be provided with crossings over the same wherevet such crossings shall be prac- 
ticable, and a strong and substantial passageway of not less than twenty feet 
wide in the clear, and of sufflcient height to allow the free passage of wagons, 
drays, and other vehicles, shall be constructed and maintained under the em- 
bankment forming the approach to said bridge at a point most convenient for 
the public use of the levée, and the passage of teams between the portion of 
the levée below said bridge; the exact location] of said passage to be fixed by 
the city engineer under the direction of the eity council. The walls of the 
embankment and of the curvature of the approaches to said bridge shall be laid 
in good masonry, to be approved by the mayor of the city and the engineer of 
the said bridge companies. (5) That said railroad track, from a point near the 
foot of Main street, on the levée, approaching said bridge, and also the ap- 
proaches to said bridge, shall be located at least sixty-six feet from the front 
of the lots lying on Water street; that is to say, Water street shall be of a 
uniform width of sistj'-six feet, and no part of said railroad track, or of the 
approaches to said bridge, shall be located on the same." 

In support of its contention that tlie aforesaid ordinance operated 
to proliibit the public from going upon or using that part of the levée 
which is now occupied by the bridge track, much stress is laid by the 
défendant company on that provision of the ordinance which directs 
that the bridge track shall be located at least 66 feet from the front 
of the lots lying on Water street, and that Water street shall be of a 
uniform width df 66 feet; also, on that provision which requires a 
passageway for teams and vehicles to be maintained undemeath 
the embankment at the west end of the bridge. We think, how- 
ever, that thèse provisions of the ordinance do not indicate an inten- 
tion on the part of those who framed it to dévote any part of the 
levée to the sole use of the bridge companies, and to exclude the pub- 
Ijc therefrom. It is doubtful, to say the least, whether the municipal- 
ity had the power to vacate a part of the levée, and dévote it to the 
exclusive use of the bridge companies. But, waiving that question, 
we do not find in the ordinance any évidence of such a purpose. The 
provisions of the ordinance last referred to were evidently inserted 
to prevent travel on the street or levée from being unduly obstructed 
by the location of a railroad track thereon, and by the building of an 
approach to the bridge ; but they f ail far short of declaring that the 
bridge companies should be at liberty to treat the space on whîch 
their track was directed to be laid as their private right of way, and 
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that the public should be excluded tlierefrom. The ordinance seems 
to bave been framed witb a carefui considération for the rights of the 
public, and without anj apparent intent to deprive the public of any 
of its former privilèges. When considered as a whole, it shows very 
clearly, we think, that a joint use of the levée by the public and by 
the bridge companies for the movement of their trains was intended, 
and that such régulations were prescribed as would enable the public 
to use the same with ordinary safety, and the least inconvenience. 
In this connection, it is worthy of notice that the views already ex- 
pressed relative to the rights of individuals to treat the bridge track 
as a part of the levée, and to go upon the track for any lawful pur- 
pose, is in full accord with the practice which was pursued in that 
regard after the bridge was constructed. It was proven on the triai 
of the case that pedestrians had been in the habit of walking along 
the bridge track to and f rom the bridge, precisely as they were accus- 
tomed to walk over other railroad tracks which were located on the 
levée, and that such practice had been pursued for some years before 
the accident occurred, with the implied consent of the bridge compa- 
nies, or whoever had control of the bridge track. At ail events, it 
was not shown that the bridge companies, or any one else, had ever 
objected to such practice, or denied the right of persons on foot to 
approach or leave the bridge in that way. We conclude, therefore, 
that the deceased was entitled to go upon the bridge track for any 
lawful purpose, provided he exercised due care and circumspection, 
and that the défense interposed by the défendant company, to the 
effect that he was a trespasser while he was upon said track, and 
that it owed him no duty while in that position, was properly over- 
ruled. 

Complaint îs also made of that portion of the charge which deals 
with the question of contributory négligence. The sulsstance of the 
objection to this part of the charge seems to be that the court should 
hâve instructed the jury that the burden rested upon the plaintiff 
below to prove that the deceased was not guilty of contributory nég- 
ligence, since the évidence showed that he must hâve been on, or very 
near to, the bridge track, when he was struck by the passing train. 
It is claimed that his being in such a position raised a presumption 
that he was négligent. It is further said that the charge of the trial 
court did not suiïiciently direct the jury's attention to the duty of the 
deceased to be on the lookout for trains, if he found occasion to go 
upon the bridge track. We think that neither of thèse propositions 
is tenable. If the deceased had the right to go upon the bridge track 
for any lawful purpose, and in so doing was not a trespasser, then we 
can perceive no reason for holding that it was incumbent on the 
plaintiff to show that the deceased was not guilty of a want of ordi- 
nary care, after such négligence on the part of the company had been 
proven as was adéquate to account for the accident without any fault 
on the part of the deceased. The law does not prestune négligence, 
but it présumes, until the contrary is shown, that every one in a given 
situation will act, and has acted, prudently, and with a due regard for 
his own safety. In so far as we can discover, no reason existed in 
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the présent case for indulging in a différent presumption, and requir- 
ing the plaintiff to prove afQrmatively that the deceased was not at 
fault. Coasting Oo. v. Toison, 139 U. S. 551, 557, 558, 11 Sup. Ct. 
653; Eailroad Oo. v. Gladmon, 15 Wall. 401; Eailroad v. Horst, 93 U. 
S. 291; Hough v. Eailway Co., 100 U. S. 213; Eailroad Co. v. Mares, 
123 U. S. 710, 720, 721, 8 Sup. Gt. 321. With référence to the other 
proposition, it is sufBcient to say that the deceased was doubtless un- 
der an obligation to make use of his sensés of sight and hearing, if he 
went upon the bridge track, or into such close proximity thereto 
that he was liable to be struck by a passing train ; and so the jury 
were, in substance, instructed by the trial judge. As we read the 
charge, the jury were directed to inquire and détermine, in view of 
ail the évidence, whether the deceased had looked and listened, and 
had exercised that degree of caution which might reasonably be 
expected of a person in his situation at the time of the accident. We 
think, therefore, that the instructions given on this branch of the 
case were sufflciently spécifie and comprehensive. The case is some- 
what peculiar, in that no one was an eyewitness of the disaster; 
but facts were proven from which the jurv were at liberty to infer 
what was the proximate cause of the accident, and whether the de- 
ceased exercised due care, and with the flnding of the jury on thèse 
issues we are not at liberty to interfère. 

It is further insisted by the défendant company that the trial court 
should hâve instructed the jury, as it was asked to instruct it, in sub- 
stance, that, if the deceased might hâve inspected the coal cars which 
were standing on the coal track otherwise than by going on the 
bridge track, then he was bound to hâve done so, and that his going 
upon the bridge track for that purpose was, per .se, négligence, We 
are of opinion, however, that this was not a sound proposition of law, 
as applied to the case in hand. The coal cars in question, as the 
évidence tended to show, could be inspected more conveniently and 
expeditiously by walking along or near to the bridge track, than in 
any other manner. They were usually inspected in that way, and 
that method of inspecting them was not necessarily dangerous, but 
could be done without any considérable risk to life or limb, provided 
the deceased exercised ordinary care, and provided, further, tliat 
trains passing over the bridge were operated with a due regard for 
the safety of persons who might be on the bridge track. Under such 
circumstances, it cannot be said that the deceased was in duty bound 
to inspect the coal cars in some other and more inconvénient way, 
and that the défendant company, notwithstanding its négligence in 
operating its train, is absolved from ail liability because the deceased 
did not adopt the safest method of making the inspection. 

Some other errors, of less importance than those already consid- 
ered, hâve been assigned; but none of them, in our iudgment, are 
tenable, or of sufficient moment to deserve spécial notice. The case 
seems to hâve been fairly tried, and no errors are disclosed by the 
record which would warrant a reversai. The judgment of the circuit 
court is therefore aflSrmed. 
83 F.-^ 
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CARSON CITY GOLD & SILVEK MIN. CO. v. NORTH STAR MIN. CO. 

(Circuit Court of Appeals, Ninth Circuit. October 18, 1897.) 

No. 341. 

1. Patbnted Mining CiiAiMS— Cojîsolidated Claims— Extealatehai. Rights— 

CONCLUSIVENESS OP PaTBNT. 

The issuance of a patent for a clalm made up of several claims acquired 
by purehase is conclusive that the parties named tnerein as grantees were 
the owners, not only of the surface ground descrlhed, but of any vein In- 
cluded therein, to the extent that Its apex is found within the exterlor 
boundaries, and of ail rights and privilèges Incident thereto; that the several 
locations included in the patent had been properly made in accordanee withi 
law, includlng a discovery of the Iode; and that the amount of work required 
by law had been performed thereon. 

2. Bame — ExtraIjAteeal Rights. 

The owner of a clalm patented under the act of 1866, and made up by the 
consolidation of several claims acquired by purehase, Is entitled to extra- 
lateral rights In respect of any Iode or vein whose apex Is found vcithin its 
exterlor boundaries, without regard to the location of the interior lines vyhich 
formed the boundaries of the original claims. 73 Fed. 597, affirmed. 

8. Same. 

A patent for a Consolidated clalm, Issued under the act of 18C6, is not vold 
merely because the ground patented exceeds the 300 feet in width allowed by 
Rev. St. § 2320, in the case of any one location, but varies in width f rom 650 
to 1250 feet. Lakin v. DoUy, 53 Fed. 333, and Lakln v. Roberts, 4 0. 0. A. 
438, 54 Fed. 462, distlnguished. 

4 Same— Irregular Shapb op Claim— Extralateral Rights. 

A patent issued upon an application filed under the act of 1866 entitles the 
owner to extralateral rights in any vein or Iode whose apex is found within 
the patented boundaries, without regard to whether such boundaries are in 
form of a parallelogram. If the end lines of such a clalm converge in the 
direction of the dip of the vein, the owner of an adjoining clalm cannot com- 
plain of the lack of parallelism, since the efCect is to limlt the extralateral 
rights so as to glve the patentées less of the vein or Iode in depth than they 
hâve at the surface. 

In Error to the Circuit Court of the "United States for the Northern 
District of California. 

This is an action of trespass brought by the plaintiff in error, as owner of 
the l'rish-American mining claim, situated in Nevada county, Cal., against the 
défendant in error, which, as the owner of the North Star claim, has foUowed 
and worlîed its Iode upon its descent under the surface of the Irish-American 
claim. Both claims are patented, and each clalm, as patented, is a consolida- 
tion of a number of smaU claims, many, if not ail, of which were located long 
prior to the enactment of any mining law by congress, and was patented in the 
irregular shape, and of the unusual size, represented upon the diagram hereln- 
after inserted. The questions presented by the writ of error are based upon tha 
alleged insufRciency of the findings of the circuit court to support the judgment 
rendered in favor of the défendant in error. The cause was tried before the court 
without a jury. The court found, among other things, that: (3) On or about 
December 7, 1877, the government of the United States, in pursuance of the 
provisions of chapter 6, tit. 32, of the Revised Statutes of the United States, 
issued and delivered its patent to one Michael McDonough, conveying tha 
mining ground and clalm situate in Grass Valley mining district, county of Ne- 
vada, and State of California, linown as and called the "Irish-American Mine," 
descrlbed as follows: Lot 68 in townshlp 16 N., range 8 E., and lot 53 in town- 
shlp 15 N., range 8 E., Mount Diablo meridian,— in the officiai plats of the 
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minerai surveys of the govermnent of the TJnlted States. That said patent was 
issued subject to the foUowing conditions and stipulations, to wit: "First, ttiat 
tlie grant hereby made Is restricted to the land hereinbefore descrlbed as Iota 
Nos. 53 and 68, wlth twenty-three hundred and seventy-slx and sixty-six hun- 
dredths linear feet of the Irish-American quartz mine, vein, Iode, ledge, or deposlt, 
for the length aforesaid, throughont Its entlre depth as aforesaid, together with ail 
other velns, Iodes, ledges, or deposits, throughout thelr entire depths as afore- 
said, the top or apex of which lies inside the exterior Unes of said survey; second, 
that the premises hereby conveyed, with the exception of the surface, may be en- 
tered by the proprietor of any other veln, Iode, ledge, or deposit, the top or apex 
of which lies outside the exterior limits of said survey, should the same, in its 
downward course, be found to penetrate, intersect, extend Into, or underlle thë 
premises hereby granted, for the purpose of extracting such other yein, Iode, 
ledge, or deposit." (4) That on the 26th day of June, 1894, the plaintifl In this 
action became the owner of said Irish-American mine, as described in flnding 3, 
by mesne conveyances from said patentée, and ever since said last-named date 
has been, and now is, the owner, in possession, and entitled to the possession, 
of, ail and singular, said property. (6) That at ail times mentioned in plaintiflE's 
complaint, and for more than 30 years prior to the commencement of this action, 
the défendant, North Star Jllnlng Company, its predecessors and grantors, were 
the owners in possession, and entitled to the possession, of ail that certain mine 
and mining claim situate in Grass Valley mining district, Nevada county, state 
of California, known as and called the "North Star Mine," a particular descrip- 
tion of the metes and bounds of said claim belng contained In said finding, 
containing "sixty-flve (G5) acres and fifteen-hundredths (is/^oo) of an acre of 
land, niore or less." (8) That said North Star mine of défendant is situated in 
a southerly direction from the Irish-American mine of plaintifC, the north bound- 
ary of said North Star mine being at an average distance southerly from the 
south boundary of said Irish-American mine 430 feet The end Unes of said 
North Star mine are as foUows: The course called for in the description con- 
tained in flnding 6, between stakes N. S. No. 1 and N. S. No. 2, N., 15' E., 14.9T 
chains, is the west end Une of said North Star mine; and the course Connecting 
stalîe N. S. No. 4 with N. S. No. 5, S., 30' W., 10 chains and 30 linlts, is the east 
end Une of said claim. Said end Unes are not parallel, but converge in the 
direction of the dlp of the North Star ledge, hereinafter mentioned. Tliat within 
the surface boundarles of said North Star mine, as hereinbefore described, there 
is a ledge of rock in place, known as and caUed the "North Star Ledge"; and, 
to the extent hereinafter specified, said ledge has its top or apex wholly within 
said siu'face boundarles. That the gênerai course or strike of said ledge is N., 
81° 15' W., or S., 81° 15' B., and the top or apex thereof traverses approximately 
the center of said (patented surface area of said North Star) mine. On its east- 
ward course it crosses said east end Une at a point thereon distant 200 feet 
northerly from the stake marked "N. S. No. 5," referred to in the description 
contained In flnding 6. On its westward course, said top or apex of said tedge, 
so far as hitherto developed and established, continues to a point 2,200 feet from 
the east end Une, measured on the course or strilte N., 81° 15' W., which said 
point, for the purpose of identification and référence, is hereby designated as 
the western terminus of said top or apex of said ledge. (9) "That the title of 
said défendant to said North Star mine and said Nortti Star ledge is as follows: 
On September 15, 1869, and for many years prior thereto, the North Star Gold- 
Mining Company, the immédiate predecessor in title of said défendant, was, 
as agalnst every one save and except the government of the United States, the 
owner of said North Star ledge, with the right to foUow the same to any depth 
on its downward course into the earth. That on said September 15, 1869, and 
under and by virtue of the provisions of an act of congress entitled 'An act' 
granting the right of way to ditch and canal owners over the public lands and 
for other purposes,' of July 261, 1866, said North Star Gold-Mining Company made 
application to the government of the United States to enter and receive a patent 
for said ledge, together with so much of the surface ground adjoining the same 
as was reasonably necessary for the purpose of worldng said ledge, and as was 
authorized by the local raies and régulations of miners which were then lu force 
In the locality where said ledge was situated. That thereafter, in pursuance of 
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said application so made, and ou August 11, 1875, tlie government of the United 
States issued its patent to said North Star Gold-Mining Company, conveying. 
ail and singular, said North Star mine, as descrlbed in finding 6, together with 
said North Star ledge, thioughout its entire depth, together witii ail otlie» 
veins. Iodes, ledges, and deposits, tliroughout their entire depth, the tops or 
apiees of which lie inside of the exterior Unes of said mine as hereinbefore de- 
scrlbed. (That said Xorth Star claim was originally composed of a number of 
smaller ciaims, which were Consolidated into one patent, as the North Star 
clalm, and that the Unes, exact locality, or area of such original daims were not 
shown upoD the trial, except so far as the patented Unes of the North Star patent 
establish, or tend to establish, such facts.) That thereafter, and on or abouti 
.Tune 16, 1884, said North Star Gold-Mining Company sold and conveyed ail 
of said property to the défendant herein, which thenceforward bas continued to 
be, and now is, the owner thereof." (10) That said North Star ledge descends 
into the earth in a northeriy direction, and at an angle of about 25° from the 
horizon, and, in its downward course, passes outside of the planes drawn verti- 
cally through the north side Une of said North Star mine, and enters the land 
adjoining, and reaches, pénétrâtes, extends into, and underUes the said Irish- 
American mine, the property of the plaintiff herein. (11) That upon said ledge, 
at a place therein within the boundaries of said North Star mine, défendant 
and its grantors and predecessors in title hâve sunk an inclined shaft, and ex- 
tended the same to the présent depth of 2,600 feet or thereabouts, and by 
means of said shafts and drifts, levels and stopes extended therefrom, in said 
ledge, hâve for more than 30 years last past been engaged in extracting and re- 
moving from said ledge ore and mineral-bearing rock therefrom. That for more 
than 25 years next çreceding the commencement of this action, with the full 
knowledge of the owners of said Irish-American mine described in said plaintifC's 
complalnt, the défendant and its grantors hâve been in possession of and work- 
ing said North Star ledge, and extracting and removing ore and mineral-ljearing 
rock therefrom, underneath the surface of said Irish-American mine, by means 
of said inclined shafts, drifts, levels, and stopes. That ail of said work and 
extraction and removal of ore and material by said défendant and its grantors 
hâve been upon said ledge (which has its apex wholly within the lands and 
premises of défendant) hereinbefore described, and ail of the minerai deposits 
heretofore or now appropriated by any of said underground works of said de- 
fendant are parts of said ledge. That the défendant never at any time entered 
upon the lands or premises described In plalntiff's complalnt as the "Irish- 
American Mine," or any portion thereof, except upon and in the lawful pursuit 
of and following its said North Star ledge on its downward course as it pénétrâtes 
into said premises described in said complalnt, underneath the surface thereof,. 
as hereinbefore set forth. That substantially ail of the excavations, openings, 
drifts, and other works made by the défendant underneath the surface of saici 
Irish-American mine Ue between vertical planes drawn through the east end line 
of said North Star mine, as hereinbefore described, and said line produced in- 
definitely in its own direction, and another similar plane, paraUel to said east 
end line, crossing said North Star mine at the point fixed in finding 8 as the 
western terminus of the top or apex of said ledge; said point being at a distance 
of 2,200 feet N., 81° 15' W., along the gênerai course of the vein, measured from 
the point on said east end line where said ledge crosses the same as set forth 
in said finding 8. (13) The court flnds that there is a fissure, or at least a dis- 
tinct line or change in the geological formation of the country, called in thia 
case a "crossing," which runs nearly north and south through the mine; that its 
underground course is approxlmately indicated by the westerly ends of the 
several levels and workings; that its location upon the surface is not clearly lo- 
cated; that while the workings on the 1,800-foot level extend west of it very 
little, If any, ore has been found there, and the workings of the mine, with some 
unlmportant exceptions, sustain plaintifC's contention that this crossing marlisS 
the western limit of the ledge. (14) The court flnds that the course and relative 
position of the varions levels and workings of the mine, so far as shown by the 
testimony, are approxlmately represented in the copy of defendant's exhibit 8, 
which la hereto (tttached as a part of this finding, and is as follows: 
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Upon the foregoing facts the court found, as conclusions of law: (1) "That 
the défendant had a right to pursue and foUow its North Star ledge on its down- 
ward course to any depth underneath the surface of said Irish-American mine 
within vertical planes drawn through its east end line of said Xorth Star mine 
jind said line produced indefinitely in its own direction, and a similar parallel 
plane crossing said North Star mine at a point designated in thèse flndings as 
the 'western terminus' of the top or apex of said ledge, which point is distant 
2,200 feet north, 81" 15' W., measured from the point on said east end line where 
said North Star ledge crosses the same on its onward course: provided, however, 
that in no event shall the défendant be permitted to pursue its ledge west of a 
perpenrtieular plane extended through the west end line of said North Star mine 
and said line produced indefinitely In its own direction." (2) "That the entry 
by défendant underneath the surface of said Irish-American mine was lawtul, 
and in virtue of the right and ownership of said défendant in said North Star 
mine and said Xorth Star ledge; that no trespass has been eommitted upon the 
property rights of plaintlCf; and that said plaintiff has suffered no damage by 
reason of any of the acts or things done or suffered by said défendant." (3) 
"ïhat the défendant is entitled to a judgment for its costs." 

Dickson, ICllis & Ellis, for plaintiff in errer. 

Curtis II. Lindley and Henry Eickhoff, for défendant in error. 

Before GILBEKT and KOSS, Circuit Judges, and HAWLEY, Dis- 
trict Judge. 
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HAWLEY, District Judge (after stating the facts). Do thé find- 
ings of facts sustain the conclusions of law arrived at by the court? 
Is the défendant entitled, under the facts as found by the court, to 
any extralateral rights? Was it necessary for the défendant to 
prove the lines of its various locations comprising the area covered 
by the patent, or was it sufflcient for it to show the existence of a 
vein or Iode, with the dip and strike of that vein or Iode within the 
surface boundaries of the North Star claim as patented? It is argued 
by plaintif!: that section 2322, Eev. St. U. S., refers exclusively to the 
extralateral rights pertaining to a single location; that the idea of 
extralateral rights arising out of a number of Consolidated locations 
was not within the contemplation of congress when said statute was 
adopted. This statute reads as follows: 

"The locators of ail mining locations heretofore made or whieh shall hereafter 
be made, on any minerai vein, Iode, or ledge, sitnated on the public domain, their 
beirs and assigns, where no adverse claim exists on the tenth day of May, 
eighteen hundred and seventy-two, so long as they eomply with the law.? oî tbe 
United States, and with state, territorial and local régulations not in confllct 
with the laws of the United States governing their possessory tltle, sball hava 
the exclusive right of possession and enjoyment of ail the surface inchided with- 
in the lines of their locations, and of ail velns. Iodes and ledges throughont their 
entire depth, the top or apex of which lies inside of such surface lines extended 
downward vertically, although such veins. Iodes, or ledges may so far départ 
from a perpendicular in their course downward as to extend outside the vertical 
side-lines of such surface locations. But their right of possession to such outside 
parts of such veins or ledges shall be confined to such portions thereof as lie be- 
tween vertical planes drawn downward as above described, through the end 
lines of their locations, so continued In their own direction that such planes will 
intersect such exterior parts of such veins or ledges! And nothing in this section 
shall authorize the locator or possessor of a vein or Iode whicli extends in its 
downward course beyond the vertical lines of his claim to enter upon the sur- 
face of a claim owned or possessed by another." 

It is not denied that the défendant might purchase ail the various 
locations comprising its patented area of 65 acres, covering one or 
more Iodes or veins, and that, being the owner thereof, it might ob- 
tain from the United States a patent covering ail the ground em- 
braced in the original locations. But plaiutiflf contends : 

"That no applicant for a patent, by pursuing this method, leaving out ail 
boundary lines, end lines, and side lines of the various locations composing the 
Consolidated claim, by obliterating on paper ail traces of boundaries of the loca- 
tions, and thereby ail évidence of extralateral rights, can thereby secure extraor- 
dlnary rights which he did not possess before, * * * It is the location, and 
the manner of it, through which the extralateral right is derived. That location 
may ripen into a patent, and its lines be finally fixed and determined in and by 
the patent; and if correctly laid upon the surface, and evidenced by the patent, 
and a vein passes through the end lines of it, or, say, one end Une, he may bave, 
as to that vein, extralateral rights. • * • If the boundaries of the several 
locations comprising the aggregate amount applied for and patented do not ap-- 
pear in the patent, but only the exterior boundaries of the entire aggregated 
tract, then surely the patentée, if he claim the extralateral right as to any vein, 
the apex of which is found within the surface of his aggregate tract, should be 
held to establish by proof where some location was, and how It was laid upon the 
ground, or be denied the extralateral right." 

Can this contention be sustained? The précise point hère in- 
volved bas never been discussed in any of the decided cases to which 
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our attention has been calleA We are of opinion th.at tlie défend- 
ant was not required to show th.e separate Unes of any of the original 
locations embraced within the surface boundaries of its patented 
claim. It was enough for it to show that a Iode running in an east- 
erly and westerly direction, and having its apex within the surface 
boundaries of the patented ground of the North Star, extended, in 
its dip downward, into the workings of the Irish-American ground 
owned by the plaintifiE in error, and that ail its acts complained of 
by the plaintiiï were in extracting ore from such Iode "extended 
downward vertically," within its side-line planes, beneath the pat- 
ented Unes of the Irish-American ground. It is true that the burden 
was upon the défendant to show by a prépondérance of évidence 
that the ore which it extracted from beneath the patented surface 
ground of the plaintiff belonged to the Iode or vein, the apex of which 
was within the surface lines of its own patented ground. Duggan 
V. Davey, 4 Dak. 110, 122, 26 N. W. 887, 891; Leadville Co. v. Fitz- 
gerald, Fed. Cas. No. 8,158; Doe v. Mining Co., 54 Fed. 935, 937; Con- 
solidated Wyoming Gold-Min. Co. v. Champion Min. Co., 63 Fed. 540, 
551. But this burden is met and overcome by the undisputed facts, 
found by the court, that the défendant was the owner of and in pos- 
session of the entire apex of the Iode within the boundaries of the 
North Star patented mine, and its continuity and identity in its dip 
downward vertically beneath the Irish-American ground. It was un- 
necessary to go further, by proving the lines of one or more or ail of 
the locations as originally made. "WTien the patent was issued the 
owner thereof became entitled, not only to such Iodes as had been 
previously located, but to ail other "veins, Iodes and ledges through- 
out their entire depth, the top or apex of which lies inside of such 
surface lines extended downward vertically, although such veins. 
Iodes or ledges may so far départ from a perpendicular in their course 
downward as to extend outside the vertical side lines of such surface 
locations." If, therefore, any Iode, as located, or any other Iode 
thereafter found within the surface location, runs in an easterly and 
westerly direction between the end lines lengthwise, and on its down- 
ward dip extended into the earth beneath the Irish-American claim, 
this would be sufïicient to authorize the judgment in favor of the 
défendant. The extralateral right confeiTed by the statute is but an 
incident of a valid Iode location. 

There are certain, presumptions in favor of patents regularly issued 
by the government for mining ground, which hâve more or less ap- 
plication to the question at issue hère. Thèse presumptions must not 
be overlooked. When the patent to the North Star mine was issued, 
it was conclusive that the parties named therein as grantees were 
the owners, not only of the surface ground, but of 3,140 linear feet 
in length of any Iode, if so much thereof should be found within said 
surface boundaries, and of ail rights and privilèges incident thereto; 
that the several locations included therein had been properly made 
in accordance with the law, including a discovery of the Iode; and 
that the amount of work required by law had been performed there- 
on. Then cornes the statute which secures to the patentée, not only 
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tlie. surface ground, with a Iode and rein having its apex thereîn, but 
gives to him tlie extralateral right to follow such. Iode or vein down- 
ward into the earth as therein expressed. Such is the natural dé- 
duction to be drawn from the principles announced in the following, 
as well as other, cases: Smelting Go. v. Kemp, 104 U. S. 636, 646; 
Steel V. Eeflning Co., 106 U, S. 447, 1 Sup. Ct. 389; Tucker t. Masser, 
113 U. S. 203, 5 Sup. Ct. 420; Davis' Adm'r v. Weibbold, 139 U. S. 
507, 11 Sup. Ct. 628; Kahn v. Mining Co., 2 Utah, 175, 198; Talbott 
V. King, 6 Mont. 76, 104, 9 Pac. 434; Chambers v. Jones, 17 Mont. 
156, 162, 42 Pac. 758; Mining Co. v, Campbell, 17 Colo. 267, 272, 29 
Pac. 513; Mining Co. v. Lee, 21 Colo. 260, 40 Pac. 444; Doe v. Min- 
ing Co., 54 Ped. 935, 940; Book v. Mining Co., 58 Fed. 106, 128; Eu- 
rêka Consol. Min. Co. v. Eichmond Min. Co., 4 Sawy. 302, 319, Fed. 
Cas. No. 4,548. 
In Talbott v. King the court said : 

"The Issuance of the patent conclusively proves ail thèse précèdent acts and 
faets which the land department must flnd to exist before the patent ean rlght- 
fuUy issue. The act of the department, therefore, in issuing a patent, is an ad- 
judication, and, llke a judgment, is final as to ail matters necessarily included in 
and determined by it. What, then, does a patent to a mining claim prove? (1) 
That the lands bounded and deseribod therein are minerai lands; (2) that a 
discovery and locati-on within said boundaries has been made according to law; 
and (3) that the necessary amount of work has been performed thereon, and 
that ail preliminary and précèdent acts necessary in order to authorize and 
justify the Issuance of the patent hâve been performed as the law requires. The 
issuance of a mlning-elaim patent proves that there was a discovery and location 
according to law." 

In Smelting Co. v. Kemp the court said: 

"A patent, in a court of law, Is eonclusive as to ail matters properly determina- 
lile by the land department, when its action is within the scope of its authority; 
that is, when It has jurisdiction, under the law, to convey the land. In that 
court the patent is unassailaWe for mère errors of judgment. Indeed, the doc- 
trine as to the regularity and validlty of Its acts, where it has jurisdiction, goes 
so far, that if in any circumstances, under existing law, a patent would be held 
valid, it will be presumed that such circumstances existed." 

In that case the défendant contended that a patent could not be 
issued for a placer mining daim which embraced over 160 acres, and 
the court held that the patent might include as many adjoining loca- 
tions as the patentée had purchased, and that the proceedings to ob- 
tain a patent therefor were the same as when the application cov- 
ered but one location. Among other things, the court said : 

"There is nothing in the reason of the thlng, or in the language of the acts, 
which prevents an individual from acqulring by purchase the ground located by 
others, and adding It to his ovro. * * • Hls claim may include as many ad- 
joining locations as he can purchase, and the ground covered by ail will con- 
stitute what he daims for mining purposes, or, in other words, will eonstitute 
his mining claim, and be so designated. Such Is the gênerai understanding of 
miners, and the meaning they attach to the term. * • * If one individual 
should acqulre aU such contiguous clalms by purchase, no Sound reason can bé 
suggested why he should not be equally entitled to enter them ail by one entry, 
as when they were held by the original parties. * * * It was therefore very 
natural, when patents were aUowed, that the practice of presenting a single 
application with one survey of the whole tract should prevail. It was at the 
outset, and has ever since been, approved by the department, and its proprie*7 
bas never before been questioned." 
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This language is certainly as applicable to the location of Iode 
claims as to placer claims. 

In Mining Co. v. Campbell, supra, the court declared that there 
could be no higber évidence of title than a patent from the United 
States, and that, in favor of the validity and integrity of such an 
instrument, it must be presumed that ail antécédent steps necessary 
to its issuance were duly taken. As was said by Mr. Justice Field in 
the Eurêka Case: 

"A patent of the United States for land, whether agricnltural or minerai, is 
something upon wliich its holder can rely for peaee and security in liis pos- 
sessions. In its potency, it Is ironclad against ail mère spéculative inferences." 

And in Chambers v. Jones, supra, the court held that, after the is- 
suance of a patent to a mining claim, the sufflciency of the location 
notice cannot be questioned. 

Thèse gênerai principles are amply suiHcient to sustain the ruling 
and décision of the lower court. Any other conclusion might resuit 
in making invalid many patents heretofore issued upon consolidated 
locations. Especially would this be true if plaintiffs contention 
should be sustained, that every presumption must be construed 
against the patent. A patent from the government would be of but 
little, if any, use or effect, if the duty devolved upon the patentée, 
whenever the validity of his claim is called in question, to prove that 
each separate location was properly made in strict conformity with 
the law. One purpose, object, and efîect of procuring a patent is to 
at once and forever settle this question, and set at rest ail further 
conteste in relation to such matters. As was said by the court in 
Doe v. Mining Co., 54 Fed. 935, 940: 

"If questions relating to tlie boundaries of the location, the marliing of them, 
the discovery of a vein, Iode, or ledge within them, the posting of the required 
notice, etc., are open to contestation after the issuance of a patent for the claim, 
as before, the issuance of such an Instrument would be a vain act, and would 
wholly fail to seeure to the patentée the rights and privilèges designed by the 
law authorizing its issue. The very purpose of the patent is to do away with the 
necessity of going back to the facts upon which it is based." 

Of course, patents may be set aside on the ground of fraud, or in 
cases where it appears upon the face of the patent that it was issued 
in a case not authorized by law. But in this case the plaintifE ex- 
pressly dénies making any attack upon the patent, and admits its 
validity, binding force, and conclusiveness, as to ail the ground with- 
in the surface boundaries of the patented lines. If good for the veins 
and Iodes found within the surface boundaries, does not the statute, 
in direct terms, give the right to follow such veins and Iodes in their 
downward course? If there was but one location, upon which a pat- 
ent was obtained for a pièce of surface ground 1,500 feet in length 
and 600 feet wide, 300 feet on each side of the Iode, would it be nec- 
essary for the owner of the ground, after introducing his patent, to 
prove up his original location, the lines and bounds thereof, in or- 
der to entitle him to receive ail the rights and privilèges given him 
by the statute? Certainly not. His patent, with the additional fact 
of proving the existence of a Iode, with its course and dip, would be 
ail that the law requires. New, if the patent is for a Iode 3,000 feet 
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in length, would it be necessary to sh.ow tliat there were two loca- 
tions, and the Unes and bounds of eacb? Should this right be denied 
on tbe ground that it is possible to draw imaginary Unes, so as to 
sbow that, if the locations were made in the way imagined, tbe Iode 
would cross tbe end or side lines in such a way as to prevent the de- 
fendant from baving any extralateral rigbts beneatb the plaintiff's 
surface ground? Are courts compelled to give beed to such argu- 
ments, and indulge in such wide fields of spéculation? If any pre- 
sumptions are to be indulged in, should not the court présume that 
tbe several locations were made in such a manner as to include the 
Iode lengthwise, as it is actually proven to be, within the surface 
lines of the patented location? 

So far, in the discussion of the question herein involved, it bas been 
assumed that tbe several mining locations were made in tbe manner 
and form prescribed by tbe acts of congress of 1872, by taking up a 
pièce of ground described by metes and bounds, in the form of a 
parallelogram. But tbe locations were not made under the provi- 
sions of the act of 1872. It is alleged in tbe answer : 

"That continuously for more than forty years last past thls défendant, and 
Its grantors and predecessors in title, hâve been, and défendant now is, the 
owner, In the possession of, and entitled to the possession of, 3,140 linear feet 
of that certain Iode or ledge of roclc, in place, eavrying gold and silver, situate, 
lying, and being in the township of Grass Valley, Nevada eounty, state of Oall- 
fornia, formerly known as and called the 'French Lead,' and now bnown as and 
called the 'North Star Ledge.' " 

The locations must therefore bave been made prier to any acts of 
congress, and were governed solely by the rules and régulations 
adopted by tbe miners of the district where tbe Iode in question was 
situated. They were not required to be made in the form of a par- 
allelogram, taking up any spécifie quantity of surface ground. The 
Iode was the principal thing which the miners sougbt, discovered, 
and located, with ail its dips, spurs, and angles. The location was 
made for a given number of feet of the Iode, and tbe locators were 
entitled, under the local rules, laws, and customs of miners, to tbe 
number of feet claimed on tbe Iode, in whatever direction or course it 
was found. There was no question raised as to any side lines, for 
tbere were none. The locators were allowed a number of feet of sur- 
face ground on eacb side of the Iode, sufficient for tbe convenient 
working of tbe same. As was said by the court in Golden Fleece G. 
& S. Min. Co. V. Cable Consol. G. & S. Min. Co., 12 Nev. 312, 328: 

"The elalm was deflned by the terms of the notice, and not by posts and monu- 
ments erected on the surface of the earth. The notice claimed so many feet ot 
the vein, with the adjacent surface. If subséquent developments demonstrated 
that the course or strike of the vein differed from that mentloned in the notice, 
the locator was still allowed to foUow the vein to the extent claimed, because 
there was no difB.culty in reconciling the description in the notice with the de- 
flectlon la the vein from Its apparent course at the discovery point, and because 
the claim In fact was of so much of the vein, wherever it might run. As the 
surface ground allowed by the miners' rules was a mère Incident to the vein, 
and was to be adjacent to it, and was never marked by posts or monuments, 
any more than the vein itself, it foUowed, as a matter of course, that when the 
true course of the vein was discovered the surface ground was located in con- 
formity ta It." 
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See, also, Walrath v. Mining Co., 63 Fed. 552, 556. 

Thèse régulations and customs of the miners were sanctioned and 
approTed by the législatures of the states, sustained and enf orced by 
the courts, until 1866, when congress tooli the first step authorizing 
the sale of the public minerai lands, by enacting a law declaring that 
such lands were free and open to exploration and occupation by citi- 
zens, and others who had declared their intention to become such, 
subject only to such régulations as were or might be prescribed by 
law, and the local rules, régulations, and customs of miners, not in 
conflict with the constitution or laws of the United States. Noth- 
ing is contained in the act of congress which in any manner inter- 
fères with the validity of the previously acquired rights of the miners 
under the local raies, customs, etc. On the contrary, it was express- 
ly proTided: 

"That whenever any person or association of persons claim a vein or Iode of 
quartz, or other rock in place, bearing gold, silver, cinnabar, or copper, having pre- 
viously occupied and improved the same according to the local customs or 
rules of miners in the district where the same Is situated, and having expended 
in actual labor and improvements thereon an amount of not less than one thou- 
sand dollars, and In regard to wliose possession there Is no controversy or op- 
posing claim, it shall and may be lawful for said claimant or association of 
claimants to file in the local land office a diagram of the same, so extended 
laterally or otherwise as to conform to the local laws, customs, and rules of 
miners, and to enter such tract and reçoive a patent therefor, granting such 
mine, together with the right to follow such vein or Iode with its dips, angles, 
and variations, to any depth although It may enter the land adjoining, whlch 
land adjoining shall be sold subject to thls condition." 14 Stat. 251. 

It was in this condition of the law that the grantors of the défend- 
ant, in September, 1869, applied for a patent for 3,140 linear feet of 
said North Star ledge, which application remained unacted upon un- 
til after the passage of the act of May 10, 1872, and untU August 11, 
1875, when the government of the United States issued its patent 
granting to the North Star Gold-Mining Company the land set forth 
in the diagram, to wit, 3,140 linear feet of said North Star quartz 
ledge, throughout its entire depth, together with ail other veins and 
Iodes, ledges and deposits, throughout their entire depth, the tops or 
apices of which lie inside the exterior lines of the patented ground. 
Upon thèse facts, it cannot, in the light of reason, or upon the au- 
thority of any decided case, consistently be said that the défendant 
having title to the North Star Iode under this patent is not entitled 
to any extralateral rights, because it did not prove the boundaries of 
one or more of the original locations of the ground included in the 
diagram. In the light of ail the flndings, we hâve the right to pré- 
sume, in the absence of any proof to the contrary, that the original 
locations were made along the Iode lengthwise, and that when the 
patent was applied for a survey of the surface ground was made, and 
the surface boundaries were marked upon the claim, which consisted 
of several locations, the Iode claim, as thus patented, was thereby 
limited in extent to the survey of the surface ground, and the owner 
of the claim, as thus patented, had no right, under the act of 1866 
or of 1872, to follow the Iode lengthwise beyond the surface lines of 
th.e patented claim. But for so much of the Iode as has its apex 
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within the surface limits, as found witMn th.e end lines of the pal 
ented ground, the extralateral rights were granted to the patentée in 
express terms. It therefore follows that when the défendant intro- 
duced its patent, proved the course of the Iode lengthwise within the 
surface limits of the patented ground, and that ail the ore wMch. it 
had extracted frombeneath the surface ground of the Irish- American 
claim was taken from said Iode, as set forth in the findings, it clear- 
ïj, and bejond ail question, established its right to the ores thus 
taken out. No further proofs were required. 

2. It appears from the patent, and is shown in the diagram, that 
the mining ground patented varies in width from 650 to 1,250 feet, 
and it is therefore claimed by plaintiff in error that the patent is 
void upon its face; and Lakin v. DoUy, 53 Fed. 333, and Lakin v. 
Roberts, 4 C. C. A. 438, 54 Fed. 462, are cited and relied upon in 
support of this contention. Every case must be considered with réf- 
érence to its own peculiar facts. The Lakin Cases did not involve 
any construction of the law appertaining to the extralateral rights of 
the Iode patented to the Mammoth Gold-Mining Company. The Iode, 
neither in its length or depth, was involved. It was only the sur- 
face ground that was in dispute. The patent in those cases embraced 
two separate mining locations, and conveyed 4,100 feet of a gold- 
bearing quartz Iode, with 252.95 acres of land. The Iode, as located 
and fixed on the surface of the ground, was in a sti'aight line along 
the northwest boundary of the patented tract, and was within 50 
feet of said line. The surface tract covered by the patent, except 
said 50 feet, was on the southeast side of said Iode, and extended 
about three-quarters of a mile therefrom. Under the rules and rég- 
ulations of the mining district where said Iode was situated, the lo- 
cator was entitled to only 100 feet of ground on each side of the Iode; 
and, under the laws of the United States (Eev. St. § 2320), the amount 
of surface is restricted to 300 feet. The question there was whether, 
by virtue of the surface ground, the owner of the mining claim could 
include real estate within the surface boundaries situated more than 
300 feet distant from the Iode. Upon the facts the court held that 
under the provision of section 2320, Eev. St. U. S., the land depart- 
ment had no jurisdiction, power, or authority to issue a patent to a 
quartz Iode for any surface ground exceeding 300 feet in width on 
each side of the middle of the vein or Iode, and that any patent that 
is issued for more than that amount of surface ground is absolutely 
null and void as to the excess over 300 feet, and that the patent might 
be collaterally attacked in a court of law. It will thus be seen that 
there were no principles of law involved in those cases which hâve 
any application whatever to the case at bar. In this case the plain- 
tiff in error does not claim any right whatever to the surface bound- 
aries of the North Star claim, as patented; and it is a well-settled 
and elementary principle of law that the possession of this surface 
ground by the défendant in error is sufBoient évidence of title, aa 
against any one not showing any higher or better right thereto. 
Moreover, even if the principles of the Lakin Cases could be consid- 
ered, remotely or otherwise, as having any application to the présent 
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case, still the défendant in error would be entitled to the veiu or Iode, 
which was proved and establislied in this case, and to the surface 
ground for 300 feet on eacli side of the center of the Iode ; and this 
is ail that is required to give the party the extra rights which are 
provided for by the statute. 

3. The plaintiff in error contends that, if the patented area of the 
North Star is to be considered as a location, its end Unes are not par- 
allel, as found by the court, and that under section 2320, Eev. St., 
the défendant in error possesses no extralateral rights under it. The 
act of 1866, under the provisions of which the patent in this case was 
applied for, and under which the rights of défendant in error ac- 
crued, did not require parallelism of end Unes. Walrath v. Mining 
Co., 63 Fed. 552, 556. Under this act, "however tortuous might be 
the course of the Iode, the claimant had a perfect right to follow it 
up, and prépare his diagram so as to include it, together with the 
surface ground on each side thereof allowed by local laws. There is 
no language in the act that requires the diagram to be in the form 
of a parai lelogram, or in any other particular form." Wolfley v. Min- 
ing Co., 4 Colo. 112, 116. Moreover, the end Unes, as marked on the 
diagram, converge in the direction of the dip; giving the patentées 
less of the vein or Iode, in depth, than they had at the surface. The 
object of the act of 1872 in requiring parallelism of end Unes was 
intended to give to the claimant of the Iode as much of the Iode or 
vein in its downward course as he has at the surface, but no more. 
It appears from the flndings that the défendant in error was only al- 
lowed 2,200 feet of the apex of the Iode, because it was eut off on the 
west by a "crossing," as shown on the diagram. The restriction of 
its rights in thèse particulars cannot be complained of by the plain- 
tiff in error. 

From any légal standpoint from which the facts of this case can 
be considered, it is apparent that the judirment of the circuit court in 
favor of the défendant is correct. Tlie judgment of the circuit court 
is afSrmed, with costs. 



LEHIMAN V. CITY OF SAN DIEGO. 

(Circuit Court of Appeals, Mnth Circuit. October 18, 1897.) 

No. SOT. 

1. MtuncTPAii Corporations — Authority to Issue Bonds. 

Act March 7, 1872, conferring upon the eity of San Diego the power "to 
borrow money upon the faith and crédit of the city," does not confer any 
power to issue negotiahle bonds. 73 Fed. 105, affirmed. 

8. Samb— -Method of Issuino Bonds— Bona Fide Holders. 

A municipality having decided to issue its bonds, an ordinance was passed 
prescribing that the board of trustées should, by resolution, fix the amount of 
the bonds, and direct to whom and how they should be delivered. Doubts hav- 
ing arisen as to the validity of this ordinance, the législature passed an act le- 
galizing, ratifying, and confirming it. HeU, that valid bonds could only be Is- 
sued by a compllance with the legalized ordinance, and that bonds issuod 
without the passage of such resolutions by the board of trustées were void, 
even In the hands of innocent purchasers. 73 Fed. 105, afllrnied. 
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8. SâMB. 

Bonds whlch npon their face purport to hâve been Issued In conformlty 
with an act speclfled, but which in fact were not Issued until after tbe repeal 
of said act, belng antedated, so as to appear to bave been Issued prior to 
such repeal, and whlch were signed by persons as président and clerk who 
were not such officiais at the date on which the bonds purport to hâve been 
Issued, are void in the hands of bona flde holders. 

In Error to the Circuit Court of the United States for the Southern 
District of California. 

This was an action at law by A. Lehman against the city of San 
Diego to recover upon certain bonds purporting to hâve been issued 
by the défendant. The circuit court directed the jury to return a 
verdict for défendant (73 Fed. 105), and the plaintifE brought the 
case to this court on writ of error. 

S. O. Houghton, for plaintiff in error. 

H. E. Doolittle, City Atty., and T. L. Lewis, Dep, City Atty., for 
défendant in error. 

Before GILBERT and MOEROW, Circuit Judges, and HAWLEY, 
District Judge. 

HAWLEY, District Judge. TMs is an action brought by the 
plaintiff in error to recover the principal and interest alleged to be 
due and owing to him on four municipal bonds, numbered 150 to 
153, incIusiTe, of $1,000 each, issued by the défendant in error, bear- 
ing date January 1, 1873, payable 20 years after date, to Franken- 
thal & Co., or the légal holder thereof; and also to recover the 
interest due on four other bonds issued by the défendant in error, 
numbered 146 to 149, inclusive, dated October 4, 1875, payable to 
W. W. Bowers, or the légal holder thereof. The plaintiff claims 
to be an innocent purchaser of said bonds and coupons. Upon the 
trial in the circuit court the judge instructed the jury, "as matter of 
law, that ail of the bonds and coupons sued upon are void in the 
hands of the plaintiff, and you are therefore instructed to return a 
verdict for the défendant." It is claimed by the plaintiff that this 
instruction is erroneous. 

Were the bonds and coupons sued upon issued without authority 
of law? The authority for their issue is claimed to be derived under 
and by virtue of the thirteenth subdivision of section 10 of the act 
of the législature of the state of California approved March 7, 1872, 
which conferred upon the board of trustées of the city of San Diego 
the power "to borrow money upon the faith and crédit of the city; 
but no loan shall be made without the consent to such loan of a 
majority of the real estate owners of the city residing therein pre- 
viously obtained." St. Cal. 1871-72, pp. 285, 289. The bonds and 
coupons are negotiable instruments, and were issued for the sole 
purpose of assisting in carrying out a contract which was made 
between a "citizens' committee of forty" of the city of San Diego 
and Col. Thomas A. Scott, relative to the construction of the Texas 
& Pacifie Eailway to the city. 

In Brenham v. Bank, 144 U. S. 173, 12 Sup. Ct. 559, the court 
passed upon and decided the principles of law which are directly 
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applicable to this case. Tliere the bonds under considération were 
issued by tbe city of Brenham, payable to bearer, under tke assumed 
autbority of an act of the state of Texas giving to the city council 
the power to borrow, for gênerai purposes, not exceeding |15,000 
on the crédit of the city. The court held that the city had no au- 
thority to issue negotiable bonds, and that a bona flde holder of 
them could not recover against the city either on the bonds or their 
coupons. In the course of the opinion, the court said: 

"The coBflning of the power In the présent case to a borrowing of money for 
gênerai purposes on the crédit of the city Umits it to the power to borrow money 
for ordlnary govemmental purposes, such as are generally carried out with 
revenues derlved from taxation; and the presumption is that the grant of the 
power was Intended to confer the right to borrow money in anticipation of 
the reeelpt of revenue taxes, and not to plunge the municipal corporation Into 
a debt on whlch Interest must be paid at the rate of ten per centum per annum, 
semiannually, for at least ten years. It Is easy for the législature to confer upou 
a municipallty, when it is constitutional to do so, the power to issue negotiable 
bonds; and, under the well-settled rule that any doubt as to the existence of 
such power ought to be determlned against Its existence, it ought not to be held 
to eslst in the présent case." 

The court reviewed ail of the previous cases upon the subject, 
and declared that Rogers t. Burlington, 8 Wall. 654, and Mitchell 
V. Burlington, 4 Wall. 270, wherein a différent doctrine had been 
announced, were overruled by the later cases of Police Jurr v. Brit- 
ton, 15 Wall. 566, 570, 572; Olaiborne Co. v. Brooks, 111 Û. S. 400, 
406, 4 Sup. et. 489; Concord t. Robinson, 121 U. S. 165, 167, 7 Sup. 
et. 937; Kelley v. Milan, 127 U. S. 139, 150, 8 Sup. Ct. 1101; Norton 
V. Dyersburg, 127 U. S. 160, 175, 8 Sup. Ct. 1111;- Young v. Olaren- 
don Tp., 132 U. S. 340, 10 Sup. Ct. 107; Hill v. Memphis, 134 U. S. 
198, 203, 10 Sup. Ct. 562; and Merrill v. Monticello, 138 U. S. 673, 
686, 687, 11 Sup. Ct. 441, — and, at the close of the opinion, said: 

"As there was no authorlty to Issue the bonds, even a bona flde holder of them 
cannot hâve a rlght to recover upon them or theIr coupons." 

In Ashuelot Nat Bank of Keene v. School Dist. No. 7, Valley 
Co., 5 C. C. A. 468, 56 Fed. 197, 199, the circuit court of appeals for 
the Eighth circuit, in construing certain provisions of the statute 
of Nebraska (Laws 1869, pp. 115-120), which provided that "any 
school district shall hâve power and authority to borrow money to 
pay for the sites of schoolhouses, and to erect buildings thereon, 
and to furnish the same, by a vote of a majoritv of the qualifled 
voters," and of the act of 1873 (Gen. St. 1873, p. 883), providing for 
the registerlng of ail "school-district bonds voted and issued pursuant 
to" the act of 1869, foUowed the principles announced in Brenham v. 
Bank, supra, and held that the provisions of the statutes of Nebraska 
did not confer any authority to issue negotiable securities; and that 
such securities issued by the school districts were void, even in the 
hands of an innocent purchaser. See, also, Coffln v. Board of 
Com'rs, 6 C. C. A. 288, 57 Fed. 137, 141. 

It is contended by the plaintiff in error that if the provision in 
the charter of the city of 1872 before quoted, with the consent of 
the majority of the real-estate owners, which was obtained, did not 
confer upon the trustées of the city the power to issue negotiable 
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bonds, the authority is found in the act of the législature of th.e state 
of Califomia approved February 24, 1874, entitled "An act to legal- 
ize certain bonds of the city of San Diego, and to provide for the 
payment of tlie interest thereon and for tlie rédemption thereof." 
St. Cal. 1873-74, pp. 155-157. 
Sections 1 and 2 of said act read as follows : 

"Section 1. Charter Ordlnance number seven, passed by the board of trustées 
of the city of San Diego, on the sixteenth day of September, A. D. eighteen 
hundred and seventy-two, and the élection held in said city in accordance wlth 
the provisions of said ordinance, on the twenty-seventh day of September, A. 
D. eighteen hundred and seventy-two, are hereby legalized, ratified, conflrmed, 
and declared valld, to ail intents and purposes. 

"Sec. 2. Charter Ordinance number twenty-two, passed and approved by the 
board of trustées of the said city of San Diego on the third day of February, 
A. D. eighteen hundred and seventy-three, is hereby legalized, ratifled, con- 
flrmed, and declared valid, to ail Intents and purposes; and ail bonds already 
issued, or that may hereafter be Issued, under and in accordance with the pro- 
visions of said Ordinance number twenty-two, are hereby declared to be légal 
and valld obligations of and agalnst said city, and the faith and crédit of said 
city is hereby pledged for the prompt payment of the same annual interest of 
said bonds so Issued, or to be Issued, under the provisions of said Ordinance num- 
ber twenty-two, and for the rédemption thereof, according to the ténor and 
efifect of said bonds, and the coupons thereto attached." 

Ordinance No. 7, referred to in said act, provided for the holding 
of an élection to détermine whether or not the bonds should be issued, 
for the purpose of carrying out the agreement made by the citizens' 
committee with Scott, not to exceed the amount of |150,000, to bear 
date of the day of issuance, and to be made payable 20 years after 
date. 

Section 1 of Ordinance No. 22 déclares that the bonds shall be 
issued. 

Section 2 provides: 

"That said bonds be issued and bear date as of the first day of January, A. D. 
1873, and be made payable at the office of the treasurer of said city in twenty 
years from and after said date, and to be redeemable at the option of the said 
board of trustées, or their successors in office, at any tlme after the expiration 
of three years from the said date of issnance." 

Sections 4 and 5 read as follows: 

"Sec. 4. That said bonds be issued (at the option of the said board of trustées) 
in dénominations of not less than flve hundred nor more than one thousand dol- 
lars, and to sueh person or persons and at such time or times as such board of 
trustées may, by resolution, direct. 

"Sec. 5. That said bonds, and the coupons attached thereto, be signed by the 
président and the clerl£ of the said board of trustées, as such offlcers, and upon 
the sîgning of said bonds the corporate seal of said city shall be afflxed to 
each bond, by the said clerk, and the said clerk shall then deliver said bonda 
thus signed and sealed to such person or persons and at such time or times as 
said board may, by resolution, direct." 

There was no resolution of the board fixing the dénomination of 
the bonds issued to Bowers, or directing to whom or when the bonds 
should be issued, as required by section 4 of Ordinance No. 22; and 
there is nothing in the record to show that section 5 was complied 
with in the delivery of the bonds. 

The act of the législature of 1874, which undertook to legalize, 
ratify, confirm, and déclare valid ail of the provisions of Ordinances 
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No. 7 and No. 22, did not attempt in any manner to change the terms 
and conditions as to the issuance of the bonds. The ordinances, as 
thus ratified, constituted the mode and the measure of the power of 
the board of trustées, and could not be departed from. This prin- 
ciple is clearly enunciated in McCoy v. Briant, 53 Cal. 247, where 
the same question was involved. There the court, after stating thaï 
the flrst question to be determined was whether tiie bonds issued to 
Bowers would be void in the hands of a bona flde holder for value, 
declared that the authority to issue the bonds was derived exclusively 
from ordinances numbered 7 and 22 of the trustées of the city, which 
were subsequently ratified and validated by the act of the législature 
approved February 24, 1874. After quoting from the provisions of 
thèse ordinances as to the manner in which the bonds should be 
issued, and referring to the fact that no resolution of said board of 
trustées was ever passed authorizing said bonds to be issued to 
Bowers, or designating the dénomination of the same, the court said ; 

"In thIs Gase, the ordinances, as ratified by the act of the législature, pre- 
scrlbed definitely and precisely the mode, and the only mode, in which the 
bonds could be issued and delivered, to wlt, by a resolution of the board of trus- 
tées directing when and to whom the bonds were to be issued and delivered. 
Nor can this requirement be regarded as merely directory, a violation of which 
would not impair the validlty of the bonds. On the contrary, it was Intended as 
a précaution against an abuse of its power by the board of trustées, and to 
prevent a fraudulent or unauthorized delivery by the clerk to a person not en- 
tltled to receive the bonds. Under the terms of the ordinance, no bond could 
be issued or delivered except upon a resolution of the board appearlng upon its 
minutes or the record of its proceedings, thus furnishing a most important safe- 
guard against fraud and an abuse of power. Every person dealing in the bonds 
is bound, at his péril, to inquire whether they were issued in the mode pre- 
seribed; and, as the mode is the measure of the power, the bonds would be 
void in the hands of a holder for value without actual notice, if issued in any 
other mode. We are therefore of opinion that the bonds in controversy would 
be void in the hands of a bona flde holder, and would not be a valld charge 
against the city." 

It necessarily follows from the views above expressed that the 
bonds issued to Bowers were void for two reasons: (1) Because 
there was no power given by the charter of San Diego of 1872 to the 
board of trustées to issue them; (2) the ordinances of the city, as rati- 
fied by the act of the législature of 1874, were not complied with. 

With référence to the bonds and coupons issued to Frankenthal 
& Oo., there was a resolution passed by the board of trustées author- 
izing the bonds to be issued to Frankenthal & Co., designating the 
dénomination of the same and the time of their issue. Thèse bonds 
bear date January 1, 1873, in pursuance of the resolution which was 
adopted authorizing their issuance; but the ]>roofs show that they 
were not in fact issued until 1877, after the législature of the state 
had passed an act, approved April 1, 1876, to reincorporate the city 
of San Diego, and to provide another charter for it. This act de- 
clared that the act "approved March 7, 1872, and ail acts and parts 
of acts in conflict with any portion of this act, are hereby repealed." 
St. Cal. 1875-76, pp. 806, 815. It thus appears that the bonds which, 
upon their face, purport to hâve been issued "in conformity with an 
aot of the législature of the state of California, entitled 'An act to 
83 F.— 43 
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reincorporate the city of San Diego,' approved March 7, 1872," were 
not in fact issued until after that act had been repealed, and that 
th.e persons who signed th.e same as président and clerk were not 
such oflacers of the board of trustées at the date on whieh the bonds 
purport to hâve been issued. In the light of the facts, disclosed by 
the record, it is manifest that the oflQcers who signed the bonds 
acted without authority of law. It is well settled that bona fide 
purchasers of municipal bonds must take the risk of the oflScial char- 
acter of those who exécute them. An examination of the records of 
the board of trustées of the city of San Diego would hâve disclosed 
the fact that the ofiacers of the board who signed the bonds bearing 
<1ate January 1, 1873, were not ofQcers of the board at that date, and 
would bave discovered the fact that the bonds were antedated after 
the act of 1.872 had been repealed. 

In Anthony v. Jasper Co., 101 U. S. 693, 698, municipal bonds were 
signed and issued in October, 1872, upon a subscription made in 
March, 1872, to the stock of a railroad company, and bore date the 
day of the subscription. The presiding justice who signed the bonds 
did not become such until October, 1872. There, as hère, it will 
be observed that the person who was in oflSce when the bonds were 
actually signed signed them, but they were, as hère, antedated to a 
day when he was not in oflEice. In that case there was a false date 
inserted in the bonds, in order to avoid the eflfect of a registration 
act which took effect between the antedated date and the actual date 
of signing. In the présent case the false date seems to hâve been 
inserted so as to comply with a former order of the previous board, 
and make it appear to the public that the bonds were signed, as the 
language on their face implies, in compliance with the provisions of 
the law of 1872, when in truth they were not signed until after that 
law had been repealed. The bonds in the Jasper Co. Case were held 
void. The court said: 

"In order to recover in this case, It became necessary for the plalntlfl to 
prove that the bonds from whlch the coupons sued on were eut had been ex- 
ecuted accordlng to law. He dld provo that they were signed by the presiding 
justice and clerk of the court, and were sealed with the seal of the court. Thls, 
before the act of March 30, 1872, woïild hâve been enough, but after that more 
was necessary. The public can act only through Its authorized agents, and it 
Is not bound until ail who are to partlclpate in what is to be done hâve per- 
formed their respective duties. The authority of a public agent dépends on the 
law as it is when he acts. He has only such powers as are speeifically granted; 
and he cannot bind hls principal under powers that hâve been talîen away, by 
slmply antedating his contracts. TJnder such clrcumstances, a false date la 
équivalent to a false signature; and the public, in the absence of any ratification 
of Its own, Is no more estopped by the one than it would be by the other. After 
the power of an agent of a private person has been revoked, he cannot bind his 
principal by simpiy datlng bacli what he does. A retirlng partner, after due 
notice of dissolution, cannot charge his flrm for the payment of a negotiabla 
promissory note, even in the hands of an Innocent holder, by glving it a date 
wlthin the perlod of the existence of the partnershlp. Antedating under such 
clrcumstances partakes of the character of a forgery, and is always open to in- 
qulry, no matter who relies on it. The question Is one of the authority of hlm 
who attempts to bind another. Every person who deals with or through an 
agent assumes ail the risks of a lack of authority in -the agent to do what lie 
does. Negotlable paper Is no more protected against thls Inquiry than any other. 
In Bayley v. Taber, 5 Mass. 285, it was held that when a statute provlded that 
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promissory notes of a certain kind, made or issued after a certain day, should 
be utterly void, évidence was admissible on behalf of the makers to prove that 
the notes were issued after that day, altliDugh they bore a previous date." 

In Coler v. Cleburne, 131 U. S. 162, 173, 9 Sup. Ct. 720, the bonds 
were not signed by an officer wh.0 was in oflQce wben they were signed, 
but by a person who was in tbe office on the antedated day on which 
they bore date. The court said that the principles declared in An- 
thony V. Jasper Co. were applicable to the changed state of facts, 
and, upon the authority of that case, held the bonds invalid. 

We are of opinion that the instructions given to the jury in the 
présent case were correct. The judgment of the circuit court is 
affirmed, with costs. 



FOURTH NAT. BANK OF ST. LOUIS, MO., v. CITY OF BELLBVILLB, ILL. 

(Circuit Court of Appeals, Seventli Circuit. November 18, 1897.) 

No. 413. 

Keview on Ebbor — Cash Tribd to the Court Withotjt a Jubt. 

An assignaient of error upon a gênerai flnding made by the court In an 
action at law, tried without a jury, raises no question for review. 

In Error to the Circuit Court of the United States for the Southern 
District of Illinois. 

This was an action at law by the Fourth National Bank of St. Louis, 
Mo., against the city of Belle ville, 111., to recover on 13 railway aid 
bonds issued by that oity. The case was tried to the court, a jury 
being waived by stipulation in writing, and the court f ound the issues 
for défendant, and entered judgment accordingly. To review that 
judgment, the plaintifE sued out this writ of error. 

Q-. A. Koemer, for plaintifE in error. 

J. M. Hamill, for défendant in error. 

Before WOODS, JENKINS, and SHOWALTER, Circuit Judges. 

PER CURIAM. This was a suit at law, which, upon written stipu- 
lation of the parties, was tried by the court, without the intervention of 
a jury. The court found generally in favor of the défendant, the 
ci^ of Belleville, and judgment was thereupon rendered in its favor. 
There was no spécial flnding of facts and no statement of conclusions 
of law. Error is assigned only upon the gênerai flnding of the court. 
There is, theref ore, nothing for this court to review. Martinton v Fair- 
banks, 112 U. S. 670, 5 Sup. Ct. 321 ; Boardman v, TofEey, 117 U. S. 271, 
6 Sup. Ct. 734; Jenks' Adm'r v. Stapp, 9 U. S. App. 34, 3 C. C, A. 244, 
and 52 Fed. 641; Skinner t. Franklin Co., 9 U. S. App. 676, 6 C. C. A. 
118, and 56 Fed. 783; Distilling & Cattle Feeding Co. v. Gottsehalk 
Co., 24 U. S. App. 638, 13 C. C. A. 618, and 66 Fed. 609; Phipps v. 
Harding, 34 U. S. App. 148, 17 C. C. A. 203, and 70 Fed. 468; Wood- 
bury V. City of Shawneetown, 34 U. S. App. 655, 20 C. C. A. 400, and 
74 Fed. 205; Seymour v. White Co., 34 U. S. App. 658, 20 C. 0, A. 402, 
and 74 Fed. 207. The writ of error is dismissed. 
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UNION PAC. RY. CO. v. TRAVEIiBES' INS. CO. 
(Circuit Court of Appeals, Eighth Circuit. November 15, 1897.) 

No. 874, 

CONTBACT— CONSTRUCTIOIÎ— MbASTJRE OF DAMAGES FOB BbkACH. 

A rallroad Company leased to anotlier ground at a station on wliich the 
lessee contracted to erect a building 152 feet long, 42 feet wide, and two 
storiea high, in which he agreed to furnisli tlie company rooms for station 
purposes, and to maintain a flrst-class hôtel. The company covenanted not 
to permit the use of its other property to the injury of the hôtel, and that It 
would stop ail its passenger trains passing at seasonable hours for meals 
a suflicient time to allow the passengers to taise meals. The contract was 
observed by both parties for 15 years, during which time the lessee had in- 
ereased the capacity of the hotel until it contained 55 sleeping rooms. 
After that time the company ceased to stop the only passenger train passing 
at a seasonable hour for meals a sufflcient length of time for the passengers 
to take meals. Held, that the agreement to stop the trains did not go to 
the whole considération of the contract, so as to entitle the lessee on its 
breach to recover as for a total breach of the entire contract, but was only 
an incidental promise, and the measure of the lessee's recovery was the 
diminution in the earnings of the hotel caused thereby between the time 
of the breach and the bringing of suit. 

In Error to the Circuit Court of the United States for the District 
of Kansas. 

Action by the Trarelers' Insurance Company against the Union Pa- 
cific Railway Company. From a judgment for plaintif, défendant 
brings error. 

This writ of error was sued out to reverse a judgment for $40,000, which 
was rendered against the Union Pacific Railway Company, the plaintiff in 
error, for the breach of a covenant in a lease to stop its passenger trains 
which passed the leased premises at seasonable hours for meals a sufflcient 
time to permit passengers to take ttieir meals at an hotel built on the premises 
by the lessee. The lease was made on September 1, 1875. The iirst breach 
occurred in June, 1891. This action was commenced on July 1, 1892. In the 
pétition damages for the loss of profits between June 1, 1891, and July 1, 1892, 
were demanded, but at the trial the attempt to recover thèse profits was aban- 
doned, and the défendant in error claimed to recover the value of the hotel 
and other buildings on the leased premises as for an entire breach of the con- 
tract. The case was tried by a référée, whose flndings of fact and conclusions 
of law were adopted by the court. The findings disciose thèse facts: On 
September 1, 1875, the Kansas Pacific Railway Company made the lease in 
suit to T. C. Henry. The plaintiff In error succeeded to the rights and as- 
ciumed. the obligations of the lessor, and the Travelers' Insurance Company, 
the défendant in error, succeeded to the rights and assumed the liabiUties of 
tBe lessee before June 1, 1889. By the terms of the contract the railway com- 
pany leased to Henry for the term of 15 years, with the perpétuai right of re- 
newal for terms of 10 years, unless the company purchased the improvements 
af an appraised value, a tract of land 215 feet long and 110 feet wide, situated 
between the railroad of the company and one of the streets of Abilene, in the 
State of Kansas. It covenanted to pay the expenses of putting down ail plat- 
forms around a building which Henry agreed to construct on the premises for 
an hotel and dépôt, to pay for awnings over thèse platforms, to paint the awn- 
Ings, and to keep them in good repair. It agreed to stop ail passenger trains 
which should pass Abilene at seasonable hours for meals at the hotel on the 
premises a sufHcient time to allow the passengers to take their meals. It cove- 
nanted that Henry should hâve the right to charge and receive reasonable 
rent from any other railroad company which should occupy the dépôt, and it 
agreed not to permit the use of any of the property then or thereafter owned 
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or heia by It In Abilene so as to injure the hôtel or its business. On the other 
hand, Henry agreed to erect a building 152 feet long, 42 feet wide, ana 2 
storiea high before December 3, 1875, to be used for dépôt and hôtel purposes, 
to provide therein a waiting room, ticliet office, telegraph otîice, and baggage 
room suitable for railroad accommodations, to keep in this building a first- 
class hôtel, and to seU the dépôt and hôtel to the company at any tlme after 
flve years, at an appraised value, if the company should désire to buy, and 
should give notice of its intention six months before the purchase. The lease 
provided that, if the lessee broke his covenant to keep a flrst-class hôtel, the 
company might cease to comply vs^ith its covenants to stop its trains for 
meals, to repalr the platforms and awnings, and to refuse to permit the use 
of its lands to the injury of the business of the hôtel, might continue to use 
the passenger and baggage rooms and the ticket office, and might submit the 
rights of the parties to arbitration. The lease contained no provision relative 
to the effect of the breach of any other covenant which it contained. The 
1' see built an hôtel and dépôt on the premlses in 1875, witlhin the time fixed 
in the lease. It contained tvcenty sleeping rooms, was adapted for gênerai 
hôtel purposes as well as for a railway eating house, and was within two 
bloeks of the business eenter of Abilene. ïhe railroad company occupied the 
passenger and baggage rooms and the ticket office, and the lessee the remain- 
der of the building. It has ever since been, and still is, the only first-class 
hôtel in Abilene; and it has always been, and still Is, used by the lessee as 
such. This buûding cost $30,000 in 1875. Prior to April 14, 1877, the lessee 
added a third story to the hôtel, for the purpose of providing it with additional 
sleeping rooms, and built a two-story brick office building upon the leased 
premlses, frontlng on a principal street. On that day a supplemental contract 
was made to the effect that thèse improvements should be treated as though 
they had been a part of the original building. At some time after April 4, 
1887, the lessee spent $12,000 in making further Improvements upon the prop- 
erty. None of the improvements made subséquent to the original construction 
were necessary for the purpose of furnishing meals to passengers. The office 
building has been, since a time anterior to the commencement of this action, 
and still is, occupied by the Kansas Farm Mortgage Company as a tenant of 
the lessee. The railway company leased the hôtel from the Insurance com- 
pany for $2,000 per annum from June 1, 1880, to June 1, 1890, when it surren- 
dered possession to the Insurance company. Train No. 8 of the railway com- 
pany passed the hôtel at a seasonable hour for dinner during ail the time hère 
In question. Prior to March 20, 1890, it stopped there daily a sufflcient time 
for passengers to take their meals. On March 20, 1890, the railway company for 
the first time put a dining car on this train, and has since* operated it with 
the train. From that time untll the railway company surrendered the hôtel 
to the Insurance company that train did not stop at Abilene for meals. Short- 
ly before June 1, 1891, when the Insurance company retook the hôtel, it de- 
manded that the train should stop for meals, and the railway company di- 
rected its trainmen to stop the train 15 minutes to allow the passengers to 
take their meals; but the order was not enforeed, and, while the train stopped 
at the hôtel, it usually stopped less than 10 minutes. Nevertheless passengers 
went into the dining room of the hôtel, obtained their dinners, and pald for 
them, on 178 of the 395 days which intervened between May 31, 1891, and the 
commencement of this suit, and many other passengers from this train 
availed themselves of the jtrivileges of a lunch counter which the lessee main- 
tained. Since the commencement of the suit the Insurance company has fur- 
nished dinners to passengers on this train, has continued to occupy and operate 
the hôtel and to rent the office building, and it has always insisted upon a 
strict performance of the covenants made by the lessor in the lease. The 
plalntlfC in error denied In Its answer that it had broken Its covenant to stop 
Its train at Abilene a sufflcient time to allow the passengers to take their 
meals, and introduced évidence tending to sustain its défense, but that défense 
failed, and the court found that there was a breach of the covenant. The 
opération of dining cars, and the failure to stop train No. 8 a reasonable time, 
depreciated the value of the buildings on the leased premlses, and destroyed 
their rental value. If the train had stopped daily a proper length of time, and 
no dining car had been run upon it, the rental value of the property would 
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have bem ?2,000 per armum. Whether or not It would hâve had any rental 
value if the train had been stopped a proper length of time, and the dlnlng car 
had been operated, is not lound. The buildings had no market value, but the 
court found that it appeared f rom their cost and thelr rental value that they 
were worth 340,000. As conclusions of law the court found that the use of 
dining cars vs^as no breach of the contract, but that the failure to stop train 
No. 8 a suffleient time to allow the pa.ssengers to take their dinners constituted 
such a breach, and that the value et the improvements on the leased premlses 
-^0,000— was the measure of the damages caused by this breach. 

N. H. Loomis (W. K. KeUy, A. L. Williams, and R. W. Blair, on the 
brief), for plaintiff in error. 
John H. Mahan and J. E. McKeighan, for défendant in error. 

Before BREWER, Circuit Justice, and SANBORN and THAYER, 
Circuit Judges. 

SANBORN, Circuit Judge, after stating the case as above, delivered 
the opinion of the court. 

The proposition that the measure of damages for the continued 
breach for 11 months of a covenant in a lease, which had been care- 
fuUj kept for 15 years, to stop trains which arrived at seasonable 
hours at an hôtel on the leased promises for meals, is the value of the 
hôtel, is sufficiently startling to arrest attention at least, and to ex- 
cite some degree of curiosity to learn upon what theory the skill and 
ingenuity of counsel have fihus far maintained it. Their contention 
is: First, that the covenants of the lessor to stop its trains at the 
hôtel for meals, and not to permit the use of its property in Abilene to 
injure the buàness of the hôtel, and the covenant of the lessee to 
keep a flrst-class hôtel, with accommodations for meals for passengers 
and guests, were mutually dépendent covenants, each of which went 
to the whole considération of the contract; second, that the continuing 
breach of thèse covenants by the lessor for 11 months gave to the lessee 
the right to recover damages as for a total breach of the entire con- 
tract; and, third, that the lessee was entitled to recover whatever it 
had expended in preparing to fulflll its part of the contract, which 
they daim was much more than the estimated value of the hotel. Let 
us consider thèse propositions in their order. 

1. The intention of the parties in this case, as in ail cases of the 
interprétation of contracts, must détermine whether the covenants of 
the lease were dépendent or independent, and that intention must be 
ascertained from the contract itself by the application of common 
sensé to its interprétation in view of the situation of the parties when 
it was made, and from the construction which they gave to it by their 
subséquent words and deeds before any controversy had arisen con- 
cerning it. The approved test for the détermination of this question 
' is found in the rule which Lord Mansfleld stated in Boone v. Eyre, 1 
H. BI. 273, in thèse words: 

"Where mutual covenants go to the whole of the considération on both sides, 
they are mutual conditions, the one précèdent to the other. But where they 
only go to a part, where a breach may be paid for in damages, there the de- 
fendant bas a remedy on his covenant, and shall not plead it as a condition 
précèdent." Kitchie v. Atkinson, 10 East, 295; Stavers v. Curling, 3 Bing. N. O. 
355; Lowber v. Bangs, 2 WaU. 728, 736; Hague v. Ahrens, 8 U. S. App. 231, 
S C. C. A. 426, and 53 Fed. 58. 
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The breaeh of a covenant of the flrst class — a dépendent covenant, 
which goes to the whole considération of the contract — gives to the 
injured party the right to treat the entire contract as hroken, and to 
recover damages for a total breaeh. Leopold v. Salkey, 89 111. 412; 
Keck V. Bieber (Pa. Sup.) 24 Atl. 170; Parker v. Eussell, 133 Mass. 
74; Railroad Co. v. Van Deusen, 29 Mich. 431; Eichmond v. Railroad 
Oo., 40 lowa, 264, 275. But a breaeh of a covenant of the second 
class — a covenant which does not go to the whole considération of the 
contract, and is subordinate and incidental to its main purpose — does 
not constitute a breaeh of the entire contract, or put an end to the 
agreement, but the injured party is still bound to perform his part of 
the contract, and the only damages he can recover consist in the dif- 
itrence between the amount which he actually received or lost, and 
the amount which he would hâve received or lost if the broken cove- 
nant had been kept. Pordage v. Cole, 1 Saund. 320, note; Campbell 
V. Jones, 6 Term E. 570, 573; Surplice v. Farnsworth, 7 Man. & G. 
576, 584; Obermyer v. Mchols, 6 Bin. 159, 160, 164; Burnes v. Mc- 
Cubbin, 3 Kan. 221, 226; Butler v. Manny, 52 Mo. 497, 506; Turner 
V. Mellier, 59 Mo, 527, 536; Pepper v. Haight, 20 Barb. 429, 440; Ap- 
palachian Co. v. Buchanan, 43 U. S. App. 265, 20 C. C. A. 33, and 73 
Fed. 1007. Illustrations of the ûrst class of covenants are f ound in con- 
tracts for personal services, such as that in Leopold v. Salkey, supra, 
in which one agreed to dévote his entire time and skill to the busi- 
ness of his employer for three years, and it was held that he made a 
breaeh of his entire contract by absenting himself for two months in 
the busiest season. Covenants to support the grantors of land during 
their natural lives in considération of the conveyances — like that in 
Parker v. Eussell, supra, where it was held that the failure to furnish 
any support under such a covenant for two years constituied a total 
breaeh of the entire agreement — ^furnish a class of familiar illustra- 
tions of this rule many of which may be found in the reports of the 
New England states. MuUaly v. Austin, 97 Mass. 30 ; Amos v. OaJî- 
ley, 131 Mass. 413; Eemelee v. Hall, 31 Vt. 582; Fales v. Hemenway. 
64 Me. 373; Sutherland v. Wyer, 67 Me. 64; Lamoreaux v. Eolfe, 36 N. 
H. 33. The promise to pay in installments for work as it progressed 
was held to be of this character in Railroad Co. v. Van Deusen, supra, 
where persistent and repeated refusais and failures to pay the in- 
stallments when due according to the terms of a grading contract were 
declared to give the contracter the right to abandon the work, and to 
recover his damages for a breaeh of the entire agreement. In Eich- 
mond V. Eailroad Co., supra, the case upon which counsel for the de- 
fendant in error seem to place their chief reliance to sustain this judg- 
ment, the suprême court of lowa held that a covenant by a railroad 
Company to deliver to a lessee, which had built an elevator for the 
purpose of handling grain, ail the through grain passing over the rail- 
road, went to the whole considération of that lease, and that its breaeh 
authorized the lessee to recover for a total breaeh of the entire con- 
tract. In that case the railroad company leased a portion of its right 
of way on the bank of the Mississippi river at Dubuque to the assignor 
of Eichmond & Jackson for the term of 15 years for use as the site 
for an elevator, and covenanted to give to the lessee the handling of ail 
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its through grain, and to pay to it one cent a bushel and certain stor- 
age charges th.erefor.. Tlie lessee agreed to build and operate the ele- 
vator, and eitlier to sell its building, or take another lease for 15 years, 
at the option of the railroad company, at the end of the term. The 
lease was made in 1860. The railroad company had no bridge across 
the Mississippi river at Dubuque at that time, and it was necessary to 
handle its through grain by means of an elevator. The elevator was 
erected at the terminus of the railroad on the west bank of the river 
and was suitably located and equipped to transfer grain to and f rom 
cars on the railroad track and boats and barges on the river. About 
1867 another railroad company leased the raUroad of the lessor, and 
assumed its obligations under the lease to the elevator company. A 
b/idge was built across the river, and from that time forward the lessor 
used this bridge, and refused to pass its grain through the elevator. 
Kichmond & Jackson, the assignées of the lessee, sued the lessor and 
its assignée, and recovered a judgment for |4,36'5.12 for failure to give 
them the handling of the through grain between October 1, 1867, and 
January 23, 1868. 26 lowa, 191. They sued again, and recovered 
173,136 for the breach of this covenant between January 23, 1868, 
and May 1, 1870, 33 lowa, 422. On February 3, 1872, they brought 
another suit for a total breach of the entire contract, and in that action 
they proved and recovered the value of their elevator, which had been 
rendered useless by the failure of the railroad company to deliver the 
grain to it. This lowa case is cited as analogous to the action under 
considération, and as persuasive authority in support of the judgment 
in hand. But the différence between that case and the one at bar is 
striking and fundamental. In the lowa case the elevator was built — 
the entire improvement was made — for the purpose of handling grain, 
which the railroad company was to f urnish, and for whose handling it 
was to pay, and the failure to f urnish the grain and pay for its hand- 
ling went to the whole considération of the contract. In the case 
in hand, the furnishing of dinners daily to the passengers on a single 
passenger train (the only passenger train that ever passed Abilene 
regularly at a seasonable hour for a meal) could not hâve been the 
only important purpose or the whole considération for the érection 
of the three-story hôtel with 55 sleeping rooms, and the two-story 
brick office building, whose value is charged up to the railroad com- 
pany in this judgment. Indeed, the court below expressly finds that 
neither the addition of the third story, the construction of the office 
building, nor the subséquent improvements on thèse buildings, 
which cost 112,000, were necessary for the purpose of furnishing 
meals to passengers, and yet they constitute a large part of the value 
of the buildings evidenced by the judgment. If furnishing dinners 
to passengers upon this single train had been the whole considéra- 
tion of this lease, |3,000 expended in a railroad eating house would 
hâve furnished every facility for dining them that an expenditure 
of 10 or 20 times that amount could provide. Moreover, it was con- 
ceded in the lowa case that the railroad company had committed a 
total breach of the contract (40 lowa, 275), while in the case at bar 
the railway company has constantly insisted, not only that there was 
not any breach of the entire contract, but .that there was no breach 
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of the covenant to stop the trains; and, after a prolongea and ex- 
pensive litigation, the only breach found by the court below is that, 
although the company stopped its train No. 8 for a time on each 
day, it did not stop it long enough daily during 11 months to properly, 
keep its covenant in that regard. The différences between the facts 
in the lowa case and those in the case at bar are so wide and marked 
that the décision of the one is no authority for, and very little as- 
sistance in the décision of , the other. 

The cases we hâve been reviewing are the leading authorities cited 
by the counsel for the défendant in error in support of their flrst 
contention. They are cases in vt'hich the covenants upon which they 
were brought went to the whole considération of the con tract ; cases 
ii. which the f allure to perform the covenants in suit deprived the 
plaîntiffs of the chief or the entire value of the contracts, and ren- 
dered their further existence useless to them, Thus the entire con- 
sidération for an agreement to pay for personal services is the cove- 
nant to dévote the skill and ability of the employed to the service; 
the whole considération for the conveyance of a farm for the sup- 
port of the grantor is the covenant of the grantee to furnish that 
support; the entire considération for the performance of a contract 
of grading, which is to be paid for in money, is the promise to pay 
money; and the real considération for the érection and maintenance 
of the elevator at Dubuque was the covenant of the railroad company 
to furnish grain for it to handle, and to pav for its handling. 

Perhaps we bave exaniined this class of cases with sulficient care, 
and we turn to a considération of cases involving the breach of in- 
dependent covenants which do not go to the whole considération of 
the contract, but are subordinate and incidental to its main purpose. 
The remedy for the breach of such covenants is compensatory dam- 
ages for the profits lost or the injuries sustained during the continu- 
ance of the breach prior to the commencement of the action. It 
does not avoid or put an end to the contract, nor does it authorize 
the recovery of damages for its total breach. Thus, in Surplice v. 
Parnsworth, supra, it was held that a tenant could not quit the 
premises, and défend against the rent reserved in the lease, because 
the lessor broke his covenant to repair. In Obermyer v. Nichols, 6 
Bin. 159, 160, 169, 171, Nichols had leased a mill to Obermyer for 
four vears, and covenanted in the lease to bnild a house adjoining the 
mill, and to make certain improvements after the commencement 
of the term. The tenant took possession, and the lessor broke his 
covenants. The learned judge who delivered the opinion of tbe 
suprême court of Pennsylvania said : 

"I entlrely agrée with the charge of the court below, that the défendant In 
that suit, having enjoyed the mill and premises demlsed, the covenants on the 
part of the landlord were mlnor and subordinate, and did not go to the essence 
of the contract, so as to defeat the rent in toto, in case they were not per- 
formed; but that the jury were at liberty to defalk In damages from the rent 
whatever they might think just and conscientious for the repairs neglected to 
haye been made. Where a covenant goes only to part of the considération on 
both sides, and a breach of such covenant may be paid for In damages, It is an 
independent covenant." 
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Tô tiie same effect are McCullougli t. Oox, 6 Barb. 386, 390, wliere 
th.e lease contained a covenant by tbe lessor to make improvements 
in a store, and to introduce water; Bûmes v. McCubbin, 3 Kan. 221, 
. 226, wkere tbe lease contained a covenant, broken by tbe lessee, net 
to assign; and the other cases cited in tMs class in th.e earlier part 
of tbis opinion. It seems unnecessary to review the cases of this 
class furtber, and it is not difiScuIt now, In the light of the principles 
and authorities to which we bave referred, to détermine to which 
class of covenants the promise of the railroad company in the lease 
in suit to stop its trains at the hôtel for meals belonged. The situa- 
tion of the parties when the contract was made, and the terms of 
the lease itself, disclose the évident intention of the railroad com- 
pany to obtain dépôt accommodations, and of the lessee, Henry, to 
obtain the site for a first-class hôtel within two blocks of the center 
of the city of Abilene, fronting upon a principal street upon one side 
and upon the railroad upon the other. By the flrst article of the 
lease, Henry secured the use of this site for 15 years, and by the sec- 
ond article the railroad company secured in reiturn the use of a pas- 
senger room, baggage room, telegraph oflQce, and ticket ofSce for the 
same length of time. The other provisions of the lease follow those 
which secure thèse controlling considérations, and are made by its 
very terms minor, subordinate, and incidental to them. The lease 
contains covenants that the lessor shall paint the avFnings, and keep 
them and the platforms in repair, that it shall stop its passenger 
trains for meals, that the lessee may rent dépôt accommodations to 
other railroad companies, that the lessor will not permit the use of its 
property in Abilene to injure the business of the hôtel, and that the 
lessee shall keep a flrst-elass hôtel, with accommodations for passen- 
gers and guests; and then it expressly provides that, if the lessee 
fails to keep a flrst-class hôtel, the lessor may withdraw the advan- 
tages covenanted to him in regard to the repair of awnings and plat- 
forms, the stopping of trains for meals, and the use of the raiWoad 
property, but it leaves the possession of the hôtel by the lessee and 
the use of the dépôt accommodations by the railroad company — ^it 
leaves the controlling considérations of fhe contract — unaffected by 
the cessation of the performance of ail thèse incidental covenants. 
It is diflflcult to conceive of more conclusive évidence of the intention 
of thèse parties that thèse covenants should be subordinate to, and 
independent of, the lease of the hôtel site to Henry, and the release 
of the dépôt accommodations to the railroad company, than this ex- 
press provision of the lease. Moreover, the character of the struc- 
ture which the lessee agreed to build is a very persuasive indication 
that the chief considération for its construction was not the cov- 
enant of the company to stop its train No. 8 to enable the passengers 
upon it to take dinner. It was 152 feet long and 42 feet wide. It 
contained 20 sleeping rooms, and cost $30,000. It is too severe a 
strain upon credulity to believe that the entire or chief considération 
for the construction of such a building was the covenant of the rail- 
way company that it would stop its train No. 8 daily at this hôtel a 
sufficient length of time to enable passengers to take their dinner. 
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Nor can it be possible that tbe lessee was induced by that covenant to 
put the tliird story on bis hôtel, and to build tbe two-story brick office 
building which. he constructed in subséquent years, for it is expressly 
found by the court below that thèse were entirely unnecessary to 
enable him to dine the passengers. The resuit is that the contract 
itself, the situation of the parties when they made it, and their acts 
under it, ail urge with compelling force to the conclusion that the cov- 
enant to stop the trains for meals did not go to the whole, or to the chief 
part, of the considération for the lease, but was a minor and inciden- 
tal promise, whose violation could not constitute a total breach of the 
entire contract. It f ollows that the true measure of damages in this 
case was the différence between the amount which the lessee earned 
b„cween June 1, 1891, and July 1, 1892, from the opération of its 
hôtel, and the amount which it would hâve earned if the contract in 
suit had been fully performed by the plaintiff in error, and the rule 
applied by the court was erroneous. 

The objection urged by counsel for défendant in error to this rule 
of damages — that it is impossible under it to prove any damages, and 
that the défendant in error ought not to go remediless — bas not es- 
caped attention. We are, however, of the opinion from a careful 
inspection of the évidence in the record, that it is neither impossible 
nor impracticable to produce such évidence as will sustain a flnding 
of the amount of thèse damages by a jury or by the court. Moreover, 
if we are mistaken in this, we are unwilling to assent to the proposi- 
tion that, if an injured party can prove no damages according to the 
true rule, he may recover f 40,000 under an erroneous rule. 

The conclusion which we hâve reached renders it unnecessary to 
consider the question whether or not the use of dining cars was a 
breach of any of the covenants of the lease, because the true measure 
of damages would be the same in this case whether it was or was not, 
and the case must be reversed in any event because of the erroneous 
measure which was applied. 

It is likewise unnecessary to consider the second and third proposi- 
tions stated in the opening of this opinion as the contentions of 
counsel for défendant in error. The overthrow of their ârst propo- 
sition is fatal to this judgment, whether the second or third could be 
sustained or not. It may be remarked in passing, however, that it 
is possible that the plaintiff in error, now that it is settled by this liti- 
gation that it must stop its passenger train No. 8 for 20 minutes 
daily at the Abilene Hôtel to permit its passengers to take their din- 
ner, will comply with its covenant, and that it will appear upon the 
subséquent trial that there was no intention on its part to persist- 
ently violate its agreement, but that the litigation resulted from an 
honest différence of opinion as to the time and manner of its per- 
formance. It may be well to note also that, if the rule invoked by 
the défendant in error that the injured party is entitled to recover 
whatever he has expended in preparing to fulfill his part of a con- 
tract were applicable to this case, there could be no recovery under 
the breach alleged for the expenditures for the third stoiy of the 
hôtel, and for the brick ofQce building, or for the |12,000 subsequently 
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expended, nor for tlie entire value of the building, which încludes as 
one of its éléments tlie improvements made by thèse expenditures, 
because it is certain that thèse improvemeats were not necessary to 
enable the lessees to furnish dinners to the passengers, or to enable 
them to perform their part of the contract, and they were not made 
to prépare them to do so, because they were prepared to do so with- 
out them. The judgment below must be reversed, with costs, and 
the case must be remanded to the court below, with directions to 
grant a new trial; and it is so ordered. 



SMir^BY V. BAEKER. 
(Circuit Court of Appeals, Bightli Circuit. November 22, 1897.) 

No. 913. 

1. Stattjtb op Frauds— Waivek of Written Contract. 

Strict performance of a written contract snbject to ttie statute of frauds 
may be waived by oral words, and by acts ineonsistent with an intention 
to require it, whicli hâve induced the other party to omit such performance, 
though such words may be inadmissible, under the statute of frauds, for 
the purpose of showing a new contract modifying the old one. 

2. Samb — Sale— Delivbry — Rescissiok. 

A written contract of sale providing for delivery and payment "about" a 
specifled date gives the purchaser at least as late as midnight of that day 
In whlch to perform it; and if the seller, without notice or tendnr of the 
thing sold, or demand of payment, sells It to a stranger during that day, 
and thus dlsables himself from performing the contract, this is a répudia- 
tion of it, which gives the purchaser the option either to rescind and sue 
in assumpsit to recover any money he may hâve paid, or to sue for damages 
for breach of the contract. Therefore, where the purchaser sues to reoover 
money which he has paid on the contract, there is no errer in permitting 
him to testify that, on leaming of the sale to a third party, he treated his 
own payment as forfeited, thus showing that he elected to rescind. 

8. Appbal and Eruor — Reversal. 

A just judgment, which is warranted by the record and the facts, will not 
be reversed because it was based on a wrong reason. 

4. Same— Waiveb of Jdry. 

In a case tried to the court, a jury being waived, the only question relative 
to the findings is whether or not they are sufHcient to sustain the judgment, 
and no question of the sulficiency of the évidence to sustain the findings can 
be considered. 

In Error to the Circuit Court of the United States for the District 
of Wyoming. 

This writ of error challenges a judgment for the recovery of part of the pur- 
chase price paid by Samuel M. Barker, the défendant in error, to Robert A. 
Smiley, the plalntifC in error, for 6,000 sheep, none of which were ever deUvered. 
Barker alleged in his complaint that on November 21, 1892, he paid $1,000 to 
Smiley, and promised to pay him $28,500 on the delivery of 6,000 sheep, and 
that Smiley made a written contract with him to deliver the sheep to him at 
Medicine Bow, in the state of Wyoming, on May 1, 1893; that on May 31, 1893, 
he paid $5,000 on this contract, and he and Smiley made another written agree- 
ment, to the efCect that the balance of the money should be paid when the sheep 
were delivered, about November 1, 1893, that Barker should pay $750 interest 
and ail the expense of shearing and herding the sheep meanwhile, not exceeding 
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$100 per month, and that Smiley should sell the wool, and apply Its proceeds 
in payment of the purchase priée on the contract; that on October 25, 1893, 
Smiley agreed to ship 3,000 of the sheep to Chicago by way of Silver Creelî, in 
the State of Nebraska, where Bai'lîer was, and where he had a suitable place 
to feed the sheep, to deliver thèse sheep to hlm at Silver Oreek if he was then 
able to pay $10,000 on the contract, and to keep the remaining 3,000 sheep for 
him until May 1, 1894, when Barker was to pay the unpaid balance owing upon 
the agreement; that he raised the 810,000, and had it ready to pay about No- 
vember 1, 1893, but that Smiley sold the 3,000 sheep to a stranger before that 
date, kept the $6,000 paid to him as part of the purchase priée, and failed to 
deliver any of the sheep. He sued for and prayed to recover the $6,000 as money 
had and received by Smiley to his use. The plaintiff in error answered. In 
his answei he admitted the exécution of the contracts of November 21, 1892, 
and May 31, 1893, and the payment of the $6,000, but he denled the agreement 
o'' October 25, 1893, and averred that that agreement was to the effect that 
ti.e défendant in error should pay $10,000 to him at Rawlins, in the state of 
Wyoming, on or before October 27, 1893, and that thereupon he should deliver 
the 3,000 sheep to him at Medicine Bow, and should keep the remainder until 
the Ist of May, 1894, when they should be deUvered, and the unpaid balance 
of the purchase priée should be paid. He alleged that Barker failed to pay 
the $10,000 as he agreed, and thereby violated his contract, and he claimed $11,- 
000 for his breach of it. The court tried the case, without a jury, and filed 
spécial findings of fact and conclusions of law. The material faets whlch it 
found were thèse: The three contracts alleged by the défendant in error in his 
complaint were made, but the last one was not in writing. Before this last 
contract was made, the plaintiff in error wrote to Barker, and proposed that he 
should take but 3,000 instead of 6,000 sheep about November 1, 1893. About 
October 22, 1893, the plaintiff in error went to Silver Creek, Neb., where he 
found Barker, and made the oral agreement with him to ship the 3,000 sheep 
about November 1, 1893, to Chicago, to feed them in transit at Silver Creek, 
Xeb., to accept $10,000 when they arrived there, ani to deliver them to Barker, 
and to extend the time for the delivery of and the payment for the remaining 
3,000 sheep until May 1, 1894, if the $10,000 was paid. Barker agreed to se- 
cure tho $10,000 if possible. He did secure it, and had it on hand, ready to pay 
over, on November 1, 1893, at Silver Creek, where he was awaiting the arrivai 
and delivery of the 3,000 sheep. Before the October agreement was made, he 
had sent 18 cars to Medicine Bow for the purpose of transporting the slieep 
East. After the October contract was made, the plaintiff in error requested 
him, by letter, to turn thèse cars over to him, so that he could use them to ship 
the 3,000 sheep to Chicago; and Barker sent a written order for the cars, with 
detailed directions for shipplng the sheep, whieb Smiley received on November 
1, 1898. On that day he sold and delivered 2,750 of the sheep to a stranger, 
without any notice to the défendant in error, who first learned of this tact on 
November 4, 1893. The court found as conclusions of law that the plaintiff in 
error waived the défense of the statute of frauds by his pleading; that the oral 
agreement of« October 22, 1893, was a valld and binding contract; that Smiley 
had failed to comply with his written contracts as modified by this oral agree- 
ment; that he was not entitled to recover upon his counterclaim; and that the 
défendant in error must hâve judgment against him for the portion of the pur- 
chase priée which he had paid, and interest. 

Frederick H. Bacon, for plaintiff in error. 

T. F. Burke (B. F. Fowler on the brief), for défendant in error. 

Before BREWER, Circuit Justice, and SANBORN and THAYER, 
Circuit Judges. 

SANBORN, Circuit Judge, after stating the case as above, deliv- 
ered the opinion of the court. 

The principal complaint concerning the trial of this case is that the 
court below admitted évidence of the oral agreement of October, 
1893, which tended to modify the written contracts for the skie of the 
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sheep, held tliat oral agreement valid, and rendered this judgment of 
$6,000 and interest for its breach, over the repeated objections of the 
plaintiff in error tbat this contract was void under the statute of 
frauds, and without considération. A careful exarnination of the 
record has convinced us, however, that the invalidity of this oral 
agreement is not necessarily fatal to the judgment, and for thèse 
reasons: 

1. It is assigned as error that the testimony of Barker and an- 
other to the terms of the oral agreement was erroneously received, 
because that contract fell under the ban of the statute of frauds, 
and was without considération. Conceding that paroi agreements 
m^difying written contraets that are within the statute of frauds are 
themselves within that statute, and cannot be enforced (Emerson v. 
Slater, 22 How. 28, 42, and cases there cited; Swain v. Seamens, 9 
Wall. 254, 271), and that the plaintiff in error had not waived this 
défense by his answer, we are still of the opinion that the court right- 
fully received this évidence on another ground. On October 1, 1893, 
the plaintiff in error was bound, under written contraets, to deliver 
6,000 sheep to the défendant in error at Medicine Bow, Wyo., and the 
latter was bound to pay him about |24,000 for them on delivery. 
Thereupon he wrote to Barker, and suggested to him that he should 
take only 3,000 instead of 6,000 sheep that year. He then went to 
Barker's ranch, at Silver Creek, Neb., and told him that he would 
ship the 3,000 sheep from Medicine Bow Station to Chicago, by way 
of Silver Creek; that he would stop and feed them there; and that, 
upon the receipt of the $10,000 when he arrived there, he would 
deliver thèse sheep to Barker, and would defer the delivery of the 
remaining 3,000 and the payment of the unpaid balance under the 
written contraets until May 1, 1894. Barker assented to this prop- 
osition, and proceeded to raise the $10,000. Smiley went to Medi- 
cine Bow; and, in order to enable him to ship the 3,000 sheep to 
Silver Creek, he wrote Barker for an order for the delivery of the 
18 cars which. he had sent for the transportation of the sheep before 
the conversation about the delivery of the 3,000 sheep at Silver 
Creek. Barker relied on thèse letters and statements of Smiley, and 
was thereby induced to stay away from Medicine Bow about Novem- 
ber 1, 1893, when he would otherwise hâve been there tO accept de- 
livery of the sheep and pay for them, to send him the order for the 
cars, to raise the $10,000, and to await his arrivai at Silver Creek 
with the sheep. 

The statute of frauds may not be used to perpetrate a fraud. One 
cannot take advantage of his own wrong. One may not so speak 
and act as to knowingly induce another to change his position, and 
then avail himself of that change to his préjudice. The letters and 
statements of Smiley in October luUed Barker into security, and pre- 
vented his attendance at Medicine Bow to receive or pay for the 
sheep on November 1, 1893 ; and he cannot be permitted to take advan- 
tage of this absence, which he himself had induced, to default Barker 
on his contract, and charge him with damages. The letters and con- 
versation constitute a waiver of the delivery and payment at the time 
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and place named in the written contracts, and, althougli they did not 
évidence an enforceable agreement, they were ail admissible to es- 

tablish this waiver. 
Bisliop, in bis work on Contracts, says, at section 792: 

"Waiver is where one In possession of any riglit, wliether conferred by law 
or by contract, and of full knowledge of tbe material faets, does or forbears 
the doing of something inconsistent with the existence of tbe rlght or of liis 
intention to rely upon It. Thereupon lie Is said to hâve vyaived it, and he is 
precluded from clalming anything by reason of it afterwards." 

And tbe suprême court bas expressly beld tbat the strict perform- 
ance of a contract subject to the statute of frauds may be waived by 
words and acts inconsistent with an intention to require it which hâve 
Induced the other contracting party to omit it. Swain y. Seamens, 9 
Wall. 254, 272; Dodsworth v. Iron Works, 31 U, S. App. 292, 299, 13 
C. C. A. 552, 554, and 66 Fed. 483, 486; Browne, St. Frauds, §§ 424, 
425; Kailroad Co. v. Eistine, 40 U. S. App. 579, 582, 23 C. 0. A. 13, 
14, and 77 Fed. 58, 60. 

2. It is assigned as error that the court below found that the oral 
agreement of October, 1893, was a valid contract, and was violated, 
and that it based its judgment upon this contract and its breach. 
But, if we discard this conclusion altogether, the other findings of 
the court are not insufificient to sustain the judgment. They disclose 
the faets that under the written contracts themselves, without any 
waiver or modification, the sheep were not to be delivered nor paid 
for until about November 1, 1893, and that the plaintifï in errer, 
without notice or tender of the sheep or demand of payment, sold 
2,750 of them to a stranger on that day, and thus disabled himself 
from fulflUing the contracts. This was a répudiation of the agree- 
ments before the défendant in error could hâve been placed in default 
under the exact terms of the written contracts. The word "about," 
before the date of delivery and payment in thèse contracts, bas signifl- 
cance, and must hâve effect. "About" November Ist does not mean 
"on" November Ist, and this word gave to the défendant in error at 
least untU midnight of that day in which to perform his contract. More- 
over, the findings disclose the fact, as we hâve seen, that the plaintiff 
in error had waived strict performance at the time and place named 
in the written contracts, and the défendant in error had changed his 
position in reliance upon that waiver. Smiley could not then default 
Barker for a failure to comply with the written contracts without 
giving him a reasonable notice that such a compliance would be re- 
quired. The resuit is that, if we disregard the conclusion of the 
court relative to the oral agreement, the other findings are sufiicient 
to sustain the judgment either upon the face of the written agree- 
ments without considering the waiver, or upon the basis of the waiver. 
A just judgment, which is warranted by the record and the faets, 
will not be overthrown because it was based on the wrong reason 
(Pennsvlvania C!o. v. Versten [Bl. Sup.] 30 N. E. 540, 541; White v. 
RaUroad Co. [Ind. Sup.] 23 N. E. 782, 786; Railway Co. v. Batsell 
[Tex. Civ. App.] 34 S. W. 1047); and this judgment cannot be re- 
versed on account of the assignments of error which were leveled at 
the rulings of the court relative to the oral agreement. 
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It is assigned as error that the court permitted Barker to testify 
that he treated the purchase price he had paid as "f6rf.eited" when 
Smiley had sold the sheep, and that it permitted him to recover the 
amount he had paid on the contract, instead of restricting him to .lie 
différence between the value of the sheep and the amount he was 
owing for them at the time of the répudiation of the agreement. 
But Mr. Justice Clifford well said, in Nash v. Towne, 5 WaU. 689, 701: 

"Where the seller of goods recelved the purchase money at the agreed price, 
and subsequently refused to deliver the goods, and it appeared at the trial that 
he had converted the same to his own use, it was held at a very early period 
that an action for money had and received would lie to recover back the money; 
and it has never been heard in a court of justice sinee that décision that there 
was any doubt of its correctness. Anon., 1 Strange, 407." 

The refusai of the vendor to deliver the goods purchased, and his 
conversion of them to his own use before the time of delivery had 
passed, are a distinct répudiation of the contract. It is a notice to 
the vendee that he will not abide by and will not perf orm it. It gives 
to the purchaser the option to accept the répudiation as a rescission of 
the contract, and to sue him on the implied assumpsit for money had 
and received, on the ground that the considération for the payment he 
has made has failed, or to sue him for damages for the breach of the 
agreement. The défendant in error has chosen the former alternative, 
and the court below committed no error in permitting him to testify 
to his élection, and in allowing him to recover the amount he had 
paid on the repudiated contracta of sale, with interest. Ankeny v. 
Clark, 148 U. S. 345, 353, 13 Sup. Ct. 617; Eames v. Savage, 14 Mass. 
425; McCrelish v. Churchman, 4 Rawle, 26; Baston v. Clifford, 68 Hl. 
67; Stahelin v. Sowle, 87 Mich. 124, 49 N. W. 529; 2 Smith, Lead. 
Cas. 30 (7th Am. Ed. note); Withers v. Eevnolds, 2 Barn. & Adol. 
882; Planche v. Colburn, 8 Bing. 14; Palmèr v. Temple, 9 Adol. & 
E. 508; Tiff any. Sales, 235. 

Pinally, it is assigned as error that the court below found a certain 
f act not warranted by the évidence ; that it failed to find another f act 
which was established by the testimony; and that each one of its six 
conclusions of law was wrong. In a case in which a jury has been 
waived, the only question relative to the findings of a trial court that 
is open for considération in a fédéral appellate court is whether or 
not those findings are sufflcient to sustain the judgment. We hâve 
already considered that question in this case, and reached the conclu- 
sion that the findings of the court below are ample. No question of 
the sufficiency of the évidence to sustain thèse or other findings can be 
considered by this court. Stanley v. Supervisors, 121 U. S. 535, 547, 
7 Sup. Ct. 1234; Wile v. Bank, 36 U. S. App. 165, 167, 17 C. C. A. 25. 
26, and 70 Fed. 138; Insurance Co. of North America v. International 
Trust Co., 36 U. S. App. 291, 303, 17 C. C. A. 616, 618, and 71 Fed. 
88, 90; Searcy Co. v. Thompson, 27 U. S. App. 715, 13 C. C- A. 349, and 
66 Fed. 92. The judgment below must be afiirmed, with costs, and 
it is so ordered. 

THAYER, Circuit Judge. I concur in the order aflSrming the judg- 
ment of the circuit court, but I am unwilling to concède that the de- 
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fendant below (who is the plaintîff in error hère) was entitled to in- 
voke the statute of frauds to prerent the admission of oral testimony 
relative to the terms of the agreement of October 22, 1893, which 
modifled in some respects the existing written agreement. In view 
of the manner in which the pleadings in the case were framed, I am of 
opinion that the défendant waived the protection of the statute of 
frauds. The défendant below admitted in his answer that the orig- 
inal written agreement for the purchase and sale of the sheep had 
oeen modifled by mutual consent of the parties on or about October 
•12, 1893, and that except in two respects the terms of said modifled 
agreement were correctly set forth in the plaintifE's pétition. He 
averred that, by the provisions of the modifled agreement, the sum 
of 110,000 was payable on or before October 27, 1893, at the city of 
Eawlins, in the state of Wyoming, instead of being payable at SilTer 
Creek, in the state of Nebraska, and that the 3,000 head of sheep were 
deliverable at Medicine Bow, in the state of Wyoming, instead of 
being deliverable at Silver Creek, Neb. In ail other respects the plain- 
tiff's version of the terms of the modifled agreement was admitted to 
be correct. Moreover, the défendant flled a counterelaim, wherein he 
pleaded the modifled agreement, according to his understanding of 
its terms, and claimed damages for the breach thereof in the sum of 
$11,000. The answer contained no suggestion that the statute of 
frauds would be relied upon to defeat the agreement of October 22, 
1893. On the contrary, the counterelaim amounted to an explicit déc- 
laration on the part of the défendant that he would himself claim 
the benefit of the modifled agreement, although he knew it to be oral, 
and that he would demand damages for its nonperf ormance. Under 
thèse circumstances, I think it should be held that the défendant vol- 
untarily elected to waive the beneflt of the statute of frauds, and to rest 
his défense upon the sole ground that the terms of the modifled agree- 
ment had not been correctly stated in the plaintifl's pétition. It is 
always compétent for a litigant to waive the beneflt of the statute of 
frauds. Public policy does not require that a litigant must always 
take advantage of the statute when he may do so. In the présent 
case it would seem that there is as much reason for holding that the 
benefit of the statute was intentionally waived by the défendant as 
there is for holding that, by entering into the modifled agreement, the 
défendant thereby waived a strict compliance with the terms of the 
written agreement, and may therefore be held liable in damages for a 
breach thereof. It may be conceded that there are some cases which 
hold, in effect, that the method of pleading herein referred to does 
not amount to a waiver of the statute (Gulley v. Macy, 84 N. C. 443 ; 
HoUer v. Richards, 102 N. C. 549, 9 S. E. 460); but there are other 
cases which adopt a contrary view, and, upon the whole, I conclude 
that they announce the better rule (Crâne v. PoweU, 139 N. Y. 379, 
386, 388, 34 N. E. 911; Battell v. Matot, 58 Vt. 271, 5 Atl. 479; Iver- 
son V. Cirkel, 56 Minn. 299, 57 N. W. 800; Gregg v. Garrett [Mont.] 
31 Pac. 721). 

It is désirable, for many reasons, that the pleadings in a case should 
disclose in advance the précise questions of law and fact that will be 
raised on the trial, and ail modem rules of procédure hâve been 
83F.-44 
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framed to accomplish that object. I think, therefore, that whenever 
it may fairly be inferred from the method of pleading which bas been 
adopted that a litigant does not intend to raise a given question or 
avaÙ himself of a statutory défense whicb he is at liberty to waive, 
the court should regard that question or that défense as eliminated 
from the controversy. 



STEENAMAN v. PBCK, United States MarshaL 

(Circuit Court of Appeals, Second Circuit. July 10, 1897.) 

Extradition— Muhder—Vbnub. 

One aecused of poisoning, resulting In death in Canada, may be extradited, 
though It appears tbat the poison, If administered at ail, was given in tliis 
country. 

This was an application for a writ of habeas corpus to procure the 
release of Olive A. Sternaman, who had been conunitted by a com- 
missioner for extradition to Canada on the charge of murdering her 
husband by administering poison. The circuit court, after a hearing, 
discharged the writ (77 Fed. 595), and the petitioner appealed. This 
court, in an opinion flied May 26, 1897, afflrmed the order below. 26 
0. C. A. 214, 80 Fed. 883. The petitioner haa now flled an application 
for a rehearing. 

From the facts brought forth on the hearing before the commissioner 
it appeared that the aecused and her husband, for some time prior to 
the latter's death, were in BuÊfalo, N. Y., where he was attended by 
physicians, and that six days before his death the aecused took him to 
Canada, where he died. The pétition for rehearing, after setting 
forth the proceedings heretofore had, continued as f oUows : 

"Tliat on the argument before the districi court, on the return of the said 
wi-its, the objection was made on the behalf of the said Olive A. Sternaman that 
the dépositions talien in Canada were improperly certifled, and were inadmissi- 
ble in évidence; but the court overruled said objection, and at the close of the 
argument dismissed the said writ of habeas corpus. That an appeal was 
thereupon duly tal^en to this court from the order dismissing the said writ. 
That the said appeal was argued at the présent term of this court, and on 
the 26th day of May, 1897, this court rendered its décision afflrming said order. 
Your petitioner further allèges that this court, in its opinion written by Judge 
Wallace, decided tliat there was évidence before the tJnited States commissioner 
tending to show that the said Olive A. Sternaman had committed the crime 
with which she was chargea ; but that the court also decided that the déposi- 
tions taken in Canada were not authenticated by the certiflcate of the principal 
diplomatie or consular officer of that country, as required by section 5 of the 
act of congress of August 3, 1882 (22 Stat. 216); and, as your petitioner un- 
derstands, this court, in reaching its conelusion, wholly disregarded, and in- 
tended to wholly disregard and lay out of view, the said dépositions. For 
proof of this statement your petitioner begs leave to refer to the language of 
the aforesaid opinion of Judge Wallace. Your petitioner further allèges that 
among the dépositions so held to hâve been improperly received In évidence 
before the commissioner was the déposition of Dr. BUis, of Toronto, the chemist 
who analyzed the viscera taken from Sternaman's body, and who swore to 
having found arsenic therein; also that one of the two dépositions of the under- 
taker in which he swears that he did not embahn the body of Sternaman; and 
also the dépositions of the two physicians in Canada who attended Sternaman 
in his last lUness. And your petitioner allèges and States as a fact that, leav- 
ing out the said dépositions from the case, there was absolutely and literally 
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no évidence whatever before the United States commlssloner showing or tend- 
iBg to show the cammîsslon af any crime by the sald Olive A. Stemaman at 
any place wlthln the dominion «f Canada, but, on the contrary. the évidence 
Bhows that, If a murder was committed at ail, it was commltted at Buffalo, 
New York. Your petltloner allèges that In the présentation of the appellant's 
case before this court he falled adequately to call the court's attention to the 
situation In which the case would be left wlth the sald dépositions omitted 
therefrom, and he believes that, by reason of such fallure upon his part, the 
court overlooked the fact that the crime. If any there was, was committed in 
the United States, and not in Canada; and that, should the order of this court 
Btand, a grave injustice against the appellant would be committed. And your 
petltloner, representlng the sald Olive A. Stemaman as her counsel, respectfuUy 
pétitions the judges of this court, or one of them, for leave to move for a re- 
hearing of this case upon this ground. Your petltloner further certifies that 
this application Is made In good faJth, and not for delay. And your petltloner 
will ever pray," etc. 

Frank C. Ferguson and Wallace Thaver, for appellant. 
W. A. Poucker, U. S. Atty., and W.' H. Mackey, Asst. U. S. Atty., 
for appellee. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

PER CUEIAM. In deciding this case tiié court did not overlook 
ttie point which is now raised for the flrst time, and made the basis 
of an application for a reargument; but, as the point had not been 
presented, the court did not deem it necessary to discuss it. We think 
it is not well taken. Ex parte Rousse, Stew. R. (Lower Canada) 321 ; 
2 Geo. n. e. 21; 14 Geo. HI. c. 83; Tyler v. People, 8 Mich. 320; Com. 
V. Macloon, 101 Mass. 1. The application for a reargument is denied. 



UNITED STATES v. LAHEY et al. 

(Circuit Court of Appoals, Second Circuit. December 1, 1S97.) 

CusTOMS DuTiES — Classification — Chiffon Veiltns. 

The thin silk fabric known as "chiffon," -which is suitable for veils, and 
Is also much used for ruching, neckwear, and dress trimmings, when Im- 
ported in widths of 14 Inches, wlth a border on each slde, generally known 
in the trade as "chiffon veihng," was dutiable under the tarife act of 1894 
as "veilings," imder paragraph 301, and not as manufactures of silk, under 
paragraph 302. 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

This was an appeal by Isaiah A. Lahey and Colon C. Duncan, com- 
posing the flrm of Lahey & Duncan, from a décision of the board of gên- 
erai appraisers reversing a décision of the collector of the port of 
New York in regard to the classification for duties of certain mer- 
chandise. The circuit court aifirmed the décision of the board, and 
the United States appealed to this court. 

Wallace Macfarlane, U. S. Atty., and Henry D, Sedgwick, Asst U. 
S. Atty. 

Comstock & Brown (Albert Comstock, of counsel), for appellees. 

Before LACOMBE and SHIPMAN, Circuit Judges. 



692 83 FEDERAL REPORTER. 

PEE CUEIAM. The importations in controversy are a thin fabric 
of silk, of a kind known, on account of its texture, as "chiffon"; and 
the décision of the case involves merely the question of fact whether 
such importations were "veilings," according to the commercial under- 
standing prevailing when the tariiï act of August 28, 1894, was passed. 
In the proofs before the board of gênerai appraisers it appeared that 
while chiffons of various widths were suitable for veils, and were 
largely used for that purpose, they were also much used for other 
purposes, such as ruching, neckwear, and dress trimmings; and they 
were to some extent, but not generâlly or unif ormly, known and dealt 
in as veilings. In the proofs before the circuit court there is a de- 
cided prépondérance of testimony to the effect that chiffons like the 
présent importations, — viz. of the width of 14 inches, and having a 
border on each side, — being specially adapted for use as veils in 1893 
and subsequently, were generâlly imported and sold by the trade désig- 
nation of "chiffon veiling." TJpon the testimony in the record, we 
are- of the opinion that the circuit court should hâve decided the ques- 
tion of fact in favor of the government, and its adjudication is there- 
fore reversed. 



UNITED STAÏES v. GIESE. 
(Circuit Court of Appeals, Second Circuit. December 14, 1S97.) 

No. 44. 

CUSTOMS DDTIES — CLASSIFrCATION— OaKBONATE OF PoTASH. 

Reflned carbonate of potash was entitled to free entry as "potash, • • ♦ 
carbonate of," under paragraph 595 of the tarife of 1804, and was not sub- 
Jeet to duty under paragraph 60, as within the description "ail chemical 
compounds and salts not specially provided for in this act." 78 Fed. 805, 
afllrmed. 

This is an appeal from a décision of the circuit court, Southern dis- 
trict of New York, affirming a décision of the board of gênerai ap- 
praisers, which reversed a décision of the collector of the port of New 
York. 78 Fed. 805. That oificer classifled an importation of refined 
carbonate of potash under paragraph 00 of the tariff act of 1894, as 
being within the description "ail chemical compounds and salts not 
speciaUy provided for in this act." The importers protested, contend- 
ing that it should be assessed for duty under paragraph 595 of the 
same act. 

Jas. T. Van Eenssalaer, for the United States. 
Edw. Hartley, for appellee. 

Before LACOMBE and SHIPMAN, Circuit Judges. 

PER CUEIAM. The paragraph on which the importers rely reads 
as f ollows : 

"595. Potash, crude, carbonate of, or blacli salts. Caustlc potash, or hydrate 
of, Including reflned in sticks or rolls. Nitrate of potash, or saltpeter, crude. 
Sulphate of potash, crude or refined. Chlorate of potash. Muriate of potash." 

It will be noticed that the flrst sentence of this paragraph employs 
three descriptive phrases, viz.: Potash, crude; potash, carbonate of; 
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black salts. The use of the word "or" might leave it uncertain whether 
or net they were mère alternative désignations for the same article; 
but the board of gênerai appraisers has f ound that "there are potash 
salts known, respectively, as blaclv salts, crude potash, carbonate of 
potash, and caustic potash" ; and there is abundant évidence to sustain 
this finding. Under thèse circumstances, vs^e see no reason why the 
court should be astute to flnd some excuse for holding that congress 
did not intend to say what it has said in positive and unambiguous lan- 
guage. When an importation is within the description which con- 
gress has used in this paragraph as "carbonate of potash," it should 
be classifled accordingly, whether it be crude or reflned. There is no 
force in the suggestion that it is not to be assumed that congress would 
admit reflned carbonate of potash free, in view of the fact that, in this 
rery paragraph, reflned sulphate of potash and reflned caustic potash 
are expressly given free entry, The décision of the circuit court is 
AfQrmed. 



aàWYER SPINDLB CO. et al. v. MORRISON CO. et al. 

(Circuit Court of Appeals, Second Circuit. December 1, 1897.) 

No. 70. 

Patents— Construction of Claims— Infhinqement— Spindlks poh Spinnikg 
Machines. 

The At-wood patent, No. 253,572, for an improved support for spindies for 
spinnlng machines, wherein the gist of the Invention is the flexible attach- 
ment of the supporting tube, wlth relation to the rail, Is limlted by the lan- 
guage of the spécifications and the claims to a supporting tube whieh is se 
mounted, and which contalns in itself both bolster and step bearings; and 
the patent is not infringed by a spindle In which, though the supporting tube 
is flexibly mounted, with relation to the rail, the lower part of it has been 
eut off so that the end of the spindle Is supported upon a flat step, whlcli 
can move freely in the bottom of the oil cup. 

In Error to the Circuit Court of the United States for the District of 
Connecticut. 

This is an appeal from an order of the circuit court for the district 
of Connecticut which granted an injunction pendente lite against the 
infringement of claims 2 and 3 of letters patent No. 253,572, dated 
February 14, 1882, and issued to John E. Atwood, for an improved sup- 
port for spindies for spinning machines. 

Charles L. Burdett, for appellants. 

Fredk. Fish and W. K. Eichardson, for appellees. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judgea. 

SHIPMAN, Circuit Judge. This patent has been three times under 
considération by the circuit court for the district of Connecticut, in 
■uits against the same infringer for three infringements; and a de 
scription of the patentable character of the improvement, of its dis- 
tinctive features, and of the infringed claims, was given in the opin- 
ions of that court. Sawyer Spindle Co. v. W. G. & A. K. Morrison Co., 
52 Ped. 590, 54 Fed. 693, and 57 Fed. 653. The patent has also been 
Bustained by the circuit court and the circuit court of appeals for the 
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Third circuit. Sawyer Spindle Co. v. Taylor, 69 Fed. 837; Id., 22 C. C. 
A. 203, 75 Fed. 301. The infringing devlce in the flrst case was quite 
a close copy of the patented structure, and therefore the attention of 
the court was especially called to the patentable character of the in- 
vention, in view of the spindle support of Francis J. Rabbeth, which 
was patented in 1880, by letters patent No. 227,129, and upon which 
the Atwood support was an improvement. "The Rabbeth structure 
had a supporting tube rigidly connected with the rail, a bolster bear- 
ing, which was a thin tube affording a latéral bearing surface for the 
spindle, a yielding cushiou between the bolster bearing and the sup- 
porting tube, and a step bearing within the supporting tube." This 
spindle is well adapted for cotton spinning, and was largely used, but 
was not a success in silk spinning, in which the spindles necessarily 
carry unequally balanced loads, must hâve room within which to 
vibrato, strength to resist strains, and must be enabled to vibrate 
within restrained limits. The Atwood support was a tube containing 
step and bolster bearings, which was flexibly mounted, with relation to 
the rail of the spinning machine. "The flexible attachment, with 
relation to the rail, of this supporting tube, is the gist of the Atwood 
device, and was its substantial improvement upon the rigidly held sup- 
poi*ting tube of the Rabbeth spindle; and its cushion interposed be- 
tween the supporting tube and the thin tube which constituted the 
bolster bearing." The Atwood spindle bas had large success, and is 
generaUy adopted in silk-spinning machines. After the décision of 
the flrst suit, the infringer moved further away from the patent in the 
second infringement, which was known as the "Hammond Spindle," 
and the use of which was also enjoined, and which it is not necessary 
to describe. The third infringement moved still further away from 
the patent, and was known as the "Dady Spindle," the use of which 
was also sought to be enjoined in the suit which included the Ham- 
mond infringement. The spécification of the Atwood patent laid 
stress upon the supporting tube, which contained botb step and bolster 
bearings; and the court, in its first opinion, spoke of a tube which 
combined the two bearings "in one pièce of métal." In the Dady 
spindle, the supporting tube was transversely divided into two parts. 
The lower part was about 13-16 of an inch in height, rested upon the 
bottom of the oil cup, was socketed, and received into its socket the 
step of the spindle, and was its step bearing. One pièce of métal did 
not contain both bearings, but the two parts were so bound together 
by the spindle which revolved in the socketed step bearing that they 
acted as one tube, and there was no substantial independent move- 
ment of the step bearing. It was said in the third opinion that At- 
wood's method of construction of both bearings in one tube was vital, 
if it was demanded by the claims of the patent, or if the transverse 
severance created a substantial change in the mode of opération of the 
supporting tube. It became clear that the severance created no dif- 
férence, and that the parts of the tube moved together laterally in ail 
directions. The court was also satisfied that the claims did not re- 
quire that the tube should be of one pièce of métal, and the use of the 
Dady spindle was enjoined. The device which is the subject of this 
suit bas been moved stUl further away from the patent. The lower 
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part nt the supporting tube haa been eut off, and the end of the spindle 
is supported upon a flat step, which can move freely in the bottom of 
the oil cup. It is urged by the complainant, and it is true, that, while 
the looselj moving flat step affords the only vertical bearing, a latéral 
bearing for the lower reduced end of the spindle exista in the single 
supporting tube, and that the efEect or the mode of opération is not at 
ail changed by this change iû the mode of construction ; but it is also 
true that the step bearing is that part of the structure upon which the 
lower end of the shaft of the spindle revolves, and that by "step bear- 
ing" the part which contains the endwise pressure is meant. The 
learned expert for the complainants présents his point upon thia part 
of the case as follows: 

"Of course, It Is not strictly accurate, as a matter of language, to say that 
ta défendants' spindle the supporting tube oontains the step and bolster bear- 
ings for the spindle, as the step bearing, or the portion thereof that sustains the 
endwise pressure of the spindle, Is supported In the oU cup, and not con- 
tailned wlthln, or made a part of, the supporting tube. As a mechanical 
matter, however, the différence Is of no importance, and the mode of opération 
and resuit is precisely the same as If the end bearing of the spindle were a 
part of the supporting tube; that is, in défendants' structure, the same as In 
that of the Atwood patent, the spindle and its supporting tube may move to- 
gether laterally in ail directions during the self-adjustment of the spindle whlle 
carrylng an equally balanced bobbin and its yarn." 

The case is therefore as follows : The gist of the Atwood invention, 
which is the flexible attachment with relation to the rail of the sup- 
porting tube, is contained in the présent Morrison spindle, in which the 
efEect or the mode of opération of the Atwood support has not been 
changed. But Atwood thought that a portion of his improvement con- 
sisted in a fiexibly mounted supporting tube, which contained both 
step and bolster bearings for the spindle. He says: 

"The characteristlc feature of my présent Invention is a supporting tube 
which is flexibly mounted, with relation to the spindle rail, and contains the 
step and bolster bearings for the spindle, so that the latter and sald tube may 
move together laterally in ail directions during the self-adjustment of the spin- 
dle, while earrying an unequally balanced bobbin and its yarn, instead of relying 
upon the movement of the spindle and its bearings within, and independently of, 
the supporting tube, as heretofore in thls class of spindles." 

The spécification says, also: 

"The supporting pièce or tube, G, containing, as It does, the bolster and step 
bearings for the spindle, constitutes a combined t)0lster and step, which movea 
laterally with the spindle in ail directions during its self-adjustment." 

And furthermore, when describing the construction shown in Fig. 4 : 

"The supporting tube, c, c', llke the one before descrlbed, contains both the 
upper and lower bearings for the spindle; but its lower portion is partially 
located within the base, H, as is clearly shown in the drawings. The upper 
portion, c, of sald tube, contains the upper or bolster bearing; and the lower 
portion, c', contains the step bearing." 

A part of the combination of claim 2 is "a combined bolster and 
step," and a part of the combination of claim 3 is "a supporting tube 
flexibly mounted with relation to the spindle rail, and containing step 
and bolster bearings." As we now understand the patent, it is difBcult 
to examine the claims by the aid of the language of the spécification, 
and say that the patentée did not describe, and did not intend to de- 
aoribe, in olaims 2 and 3, as an indispensable portion of his invention. 
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the supporting tube, which contained in some of its parts both bolster 
and step bearings, and thus constituted a combined bolster and step. 
He seems to bave tied up bis patent to this method of construction, 
and thus to bave permitted the défendants to take the vital part of hia 
inrention, without infringement of the claims of the patent. The or- 
der of injunction pendente lite is reversed, with costs. 



RYNEAR CO. v. BVANS. 

(Circuit Court, S. D. New York. .November 12, 1897.) 

1. Patents— Invention— SwAGiNG Métal Articles. 

In View of the prior state of the art, there is no inventioB in applylng 
the process of swaging or striking up métal blanks into articles of manu- 
facture to the making of artifleial tooth crowns or caps. 
S. Samb. 

The Rynear patent. No. 305,238, for an artifleial métal tooth-crown cap 
struck up from a blank by dies, Is void for want of invention. 

This was a suit in equity by the Bynear Company against George 
Evans for alleged infringement of a patent for artifleial métal tooth 
crowns or caps. Final bearing. 

James 0. Chapin, for complainant. 
Francis Forbes, for défendant. 

COXE, District Judge. This is an equity suit for tbe infringe- 
ment of letters patent No. 305,238, granted to Moses Rynear, Sep- 
tember 16, 1884, for an artifleial métal tooth-crown cap. The spé- 
cification States that prior to the alleged invention metallic tooth 
crowns had been constructed by fltting a band around each root at 
its upper end. After being fitted to the contour of tbe root the 
band was removed and soldered, forming a ring. The top or grind- 
ing surface of the tooth was subsequently soldered to the ring. 
After polnting out the disadvantages of this mode of procédure the 
patentée states that the object he bas in view is to facilitate the 
setting of crowns in a more expeditious and less costly way by pro- 
viding dentists with "metallic caps" already formed in the shape 
of artifleial teeth so that, baving selected a cap of the proper size 
and shape, it can easily be fltted to the root. The alleged inven- 
tion consista "in the peculiar cap as a new article of manufacture'^ 
made entirely of the same pièce of métal "without seam or joint." 
The drawings show six figures representing the blank from which 
the cap is stamped, the completed cap, and the intermediate stages 
of stamping and drawing. 
The patentée says: 

"I am aware that It has been proposed to make cup-shaped sockets or hoUow 
shells In the form of human teeth for forming artifleial tooth crowns; but sucii 
crowns hâve been made in two pièces, as before explained, or they hâve been 
formed In one pièce by cuttlng ai-J bendlng sheet métal into shape, and com- 
pleted by solderlng meeting edges. Botlh thèse forms, however, possess the 
disadvantages already explained. I am not aware that a seamless metallic cap 
In the shape of a natural tooth has before been produced and used for formiag 
an artifieial tooth crown. What I clalm is: As a new article of manufacture, 
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a seamless metaJUc cap for forming an axtiflcial tooth crown, havlng tiie sbape 
ot a natural tooth upon its grinding surface, substantially as set forth." 

Infringement is established. The principle défense is lack of 
novelty and invention. Dr. Eynear did not invent a metallic tooth. 
crown. Crowns, nearly identical in appearance with the crown of 
the patent, were known and tooth caps were made by the method 
described in the patent; namely, stamped from métal by the use 
of maie and female dies, long prier to 1883. The words "crown" 
and "cap" are used interchangeably in the record, but the word 
"cap" is hère used as having référence to a structure more shallow 
than a crown and designed to be placed over the natural crown of 
the tooth, not as a substitute for it. At least one of the witnesses 
called by the défendant swears to a complète anticipation. He tes- 
tified that a seamless crown was made for him by a dentist in St. 
Louis, was placed in his mouth in 1877 and was still there at the 
time of his examination. This crown was examined by Dr. Eynear. 
The testimony is criticised because the crown was not put in évi- 
dence, but, as was suggested at the argument, it is not unfair to 
assume that the witness may hâve interposed an objection to hav- 
ing his teeth marked as exhibits in this cause, preferring, rather, 
that they should remain in his own mouth, so long, at least, as it 
continued to be "a going concern." Other witnesses testify to work 
done by them prior to 1883, and it cannot be doubted that in sev- 
eral instances the cap or crown made by them, if not a complète 
anticipation, is dangerously near the mark. The complainant has 
endeavored to démon strate that this testimony is untrustworthy, 
and its expert has introduced a séries of experiments to show that 
the method described by the défendant is incapable of producing a 
seamless cap. That the complainant's expert should prove the de- 
fendant's method inoperative is not surprising. An expérience oï 
14 years in patent litigation has convinced the court that when an 
expert undertakes to prove that his adversary's process or machine 
is a failure he always scores a success. It is much easier to make 
a machine that will not work than one that will. 

Again, it is urged that the defendant's witnesses describe caps 
and not crowns; that they were much shallower and shorter than 
the crown of the patent and designed to subserve a very diiïerent 
purpose. In many instances this is true; the diiïerence is suflB- 
ciently marked to remove the device from the anticipatory group. 
It is unnecessary to décide the question whether prior use is estab- 
lished beyond a reasonable doubt for the reason that the court pre- 
fers to rest the décision upon another ground, namely lack of in- 
vention, regarding which no doubt is entertained. It will be ob- 
served that the patentée claims a seamless tooth crown, and though 
the spécification • describes how it is made — stamped from a gold 
plate — the claim covers such a crown no matter how constructed. 
A crown which is molded, drilled, reamed, swaged, annealed and 
burnished, or made by any other method, if seamless, is as much 
within the claim as if made by the patented formula. In short, if 
the patent be valid, no one can hereafter make a seamless tooth 



698 83 FEDERAL REPORTER. 

crown without paying tribute to the complainant. A claim so 
broad and sweeping should be scrutinized with unusual care. 
What bas tbe patentée added to the art? Assuming, to avoid ar- 
gument, tbat be was tbe first to make a seamless crown tbe entire 
value and virtue of bis contribution is found in tbis single feature. 
There is notbing else and notbing else is pretended. An effort bas 
been made to sbow tbat a seamless crown possesses extraordinary 
advantages over a nonseamless crown. Most of thèse are spécu- 
lative and imaginary. Upon tbis record it is by no means certain, 
considering its defects as well as its advantages, tbat tbe seamless 
crown is an improvement upon tbe crowns of tbe prior art. Tbese 
crowns were made in varions ways. Tbe metbods most commonly 
employed are aptiy described in tbe language above quoted from 
tbe spécification. Crowns tbus made so closely resemble the pat- 
ented crown tbat tbe différences can only be detected by an expert 
and tben, in some instances, only by tbe use of a blow pipe. Tbe 
patentée, if be did not bave tbe exact device, certainly bad before 
bim a soldered crown and a seamless cap struek up from métal by 
tbe use of dies. Did it require invention to make tootb crowns by 
a metbod former ly used in making tootb caps? It is tbougbt not. 

But this is not ail. Tbe court can almost take judicial knowl- 
edge of tbe fact tbat tbe art of striking up metals by tbe use of a 
séries of maie and female dies was arcbaic at tbe date of tbe ap- 
plication for tbe patent. It is, bowever, unnecessary to do tbis for 
the record teems with instances wbere the art was practieed, and 
stamping machines were not only notoriously in use, but could be 
purcbased by any one wbo bad need for one. Articles mucb longer 
and deeper than tootb crowns were constantly being made and bad 
been made for décades before tbe patent. Tbimbles, buttons, cap- 
sules, eyelets, ferrules, cartridge cases, percussion caps, and caps 
for lead pencils, umbrellas, canes and fisbing rods, are familiar ex- 
amples. Rynear simply made a well-known article by a well-known 
process. Tbis process was so familiar to every métal worker tbat 
it seems almost incredible tbat it should bave escaped tbe attention 
of tbe tooth-crown makers; it was the most natural and obvions 
way to make a crown. Wben they say tbat tbey used it tbe pre- 
sumption is strongly in their favor. The failure to adopt it in some 
instances may, perbaps, be accounted for by the fact tbat tbe art 
seems to bave been exclusively in the bands of dentists, and though 
many of them were métal workers it is fair to assume that tbe ma- 
jorily were occupied more especially with the science of their pro- 
fession. Tbis may account for tbe fact that tbey continued work- 
ing on the old lines, wben, bad the art been in tbe bands of expert 
métal workers, tbe feasibility of striking up a crown from a dise 
of gold would bave been axiomatic. After the demand for ready- 
made crowns bad become apparent, if a dentist had taken a crown to 
a goldsmith and asked bim to reproduce it, there can be little doubt 
tbat one of tbe ways, if not the only way, of doing tbis suggested 
by bim would bave been stamping by the use of dies. One whose 
principal occupation was tbe care of buman teetb, migbt adopt a 
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différent method, the goldsmitli would not A dentist is not en- 
titled to pose as an inventer because by pain and travail be 
reacbes a resuit wbicb wonld bave been explained to bim for tbe 
askiiig by a métal worker's apprentice. Tbe most skillful surgeon 
would undoubtedly encounter innumerable diffieulties sbould be 
undertake tbe construction of an artiflcial limb, tbe expert cbirop- 
odist would in ail probability leave tbe construction of tbe sboe for 
an injured foot to tbe cobbler. Had tbe art of making gold teetb 
been in tbe bands of tbe goldsmitbs it is fair to assume tbat it would 
not bave occurred to any of tbem tbat it required an exercise of 
tbe inventive faculties to strike up a crown from a gold plate. Sucb 
a crown would be aflfabrous undoubtedly, but it would possess no 
unusual or mysterious virtues. 

Tbis cause bas been prepared and argued witb sucb painstaking 
ability upon tbe part of tbe complainant's counsel tbat tbe record 
bas been examined witb care to discover a tbeory upon wbicb tbe 
patent can be sustained witbout running counter tbe controUing 
weigbt of authority upon tbis subject, but witbout success. If tbe 
patent be beld valid it is difiScult to see bow bereafter invention can 
be denied to one wbo produces a well-known métal article by tbe 
use of dies wbicb bad previously been made in some otber way. 

Tbe law upon tbis question is well settled. In Locomotive Works 
V. Medart, 158 U. S. 68, 15 Sup. Ct. 745, tbe court say, at page 81, 
158 U. S., and page 750, 15 Sup. a.: 

"If a certain devîce difCers from what précèdes it only in superiorit/ of finish, 
or In greater accuracy of détail, it is but the carrying forward of an old idea, 
and does not amount to Invention. Thus, If it îiad been customary to make an 
article of unpolished métal, It does not involve Invention to polish It. If a 
télescope had been made with a certain degree of power, It involves no inven- 
tion to malîe one which dlffers from the other only In its having greater power. 
If boards had heretofore been planed by hand, a board better planed by ma- 
chinery would not be patentable, although in ail thèse cases the machinery Itself 
may be patentable." 

In Kilbourne v. W. Bingham Co., 1 C. C. A. 617, 50 Ped. 697, tbe 
claim was for "a sink, made of a single sbeet of wrougbt steel or 
iron, witbout joint, seam, or interior angle." In bolding tbis claim 
void, tbe court say: 

"The art of swaging metals into any reqmred form was vénérable long an- 
terior to the patent. The drop press, drop hammer, dead-stroiie hammer, disli- 
tng ram, dies, die press, forcers, and stamping machines hâve long been fa- 
miliar to métal workers as implements by which hoUow ware In ail Its forma 
and varieties has been manufaetured for over half a eentury, and are regardea 
in the art as slmply équivalent machines or tools for swaging; that is, beatlng 
or drawlng the ductile metals into desired shapes. The use of one or the other 
of thèse agencies is merely a preferentlal application by the workman of the 
power required for the work In hand. The variety of manufactures by this 
process has been limited, only by the art of designing, the ductillty of metals, 
and the posslbillties of machinery." 

In Manufacturing Co. v. Holtzer, 15 C. C. A. 63, 67 Ped. 907, tbe 
court say: 

"The only advance alleged to be covered by either claim is In the fact that 
tiie cover, cap, and lip are cast solid, instead of being made of several parts 
Boldered together, or otherwlse secured to each other. • • • The rlght to 
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Improve upon prlor devlees by making solid casting 1b Heu of cortstiuctioris of 
attached parts is so imlversal In the art as to hâve beeome a common one." 

See, also, Burt t. Evory, 133 U. S. 349, 10 Sup. Ot. 394; Strom 
Manufg Co. v. Weir Frog Oo., 75 Fed. 279; Knapp v. Morss, 150 
U. S. 221, 14 Sup. Ot. 81. 

The defendant's motion to strike out testimoay is denied. The 
bill is dismissed. 



AMERICAN TOBACCO CO. v. STREAT. 
(Circuit Court of Appeals, Fourth Circuit. November 3, 1897.) 

No. 210. 

1. Patents— OoMBiNATiONS — Novbltt and Invbntion. 

The fact tliat every élément of a combination was well Iinawn at the date 
of a patent does not show lack of invention, if such éléments were then for 
the flrst time utilized in a new combination, so as to produce new results. 

2. Samb — Patentable Combination. 

An article manufactured In a machine in the manner and for the purposes 
eontemplated when the machine itself was made eannot be considered a part 
of the machine itself, so as to constitute an élément in the combination cov- 
ered by a machine patent. 

8. Same — Test of Inpringement. 

A devlce eannot be held to be an Infringement unlees It woulû hâve been 
held, if used earlier than the patent, to hâve been an anticipation thereof . 

4. Same— OiGAH Makers' Imflements. 

The Streat patent. No. 290,811, for Improvements ta "cigar makers' Im- 
plements," and wîileh covers a combination in whlch a clamp and a roUing 
apron are the eharacteristic éléments, construed, and held valid, and not in- 
fringed by a machine from which the roUlng apron is absent. 

Appeal from the Circuit Court of the United States for the Eastem 
District of Virginia. 

This was a suit in equity by Thomas Streat against the American 
Tobacco Company for alleged infringement of a patent for improve- 
ments in cigar makers' unplements. In the circuit court a decree was 
entered sustaining the patent, flnding infringement, and granting the 
usual relief. The défendant thereupon appealed to this court. 

Charles S. Stringfellow, M. B. Philipp, and W, W. Fuller, for appel- 
lant. 

Kutherfoord & Page, for appellee. 

Before GOFF and SIMONTON, Circuit Judges, and BRAWLEY, 
District Judge. 

GOFF, Circuit Judge. On the 25th of December, 1883, the United 
States granted to Thomas Streat letters patent No. 290,811, for im- 
provements in "cigar makers' implements." On the 13th of June, 1893, 
the United States granted letters patent No. 499,488, to Philip Whit- 
lock, assignor to the American Tobacco Company, for "binder clamp 
for cigar bunching machines." The bill of complaint in this cause was 
filed by the said Thomas Streat on the 17th day of April, 1893, in 
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whicli an injunction was prayed for to restrain the American Tobacco 
Company f rom making, selling, or using a certain device and machine, 
which it was claimed was made in imitation of, and embodied ail of 
the essential éléments of, the machine described in the letters pat- 
ent so issued to Streat. An accounting, with the relief usual under 
such circumstances, was prayed for. The answer of the défendant 
was flled on the first Monday of August, 1893, to which the complain- 
ant, on the first Monday of October following, flled his replication. 
The testimony was duly taken, and the case flnally heard on the 17th 
of December, 1896, when a deeree was entered by the court below ad- 
judging that the letters patent issued to Thomas Streat were valid, 
and that the défendant infringed the same. The défense relied upon 
by the défendant below was lack of patentable novelty in the inven- 
tion described in the complainant's patent, in view of the state of the 
art; anticipation by prior patents; and noninfringement. During 
the taking of the defendant's testimony it was disclosed that the ma- 
chine used by it, and which it was claimed was an infringement of the 
complainant's patent, was covered by and described in the said letters 
patent No. 499,488, which were issued after the institution of this suit, 
to wit, June 13, 1893, although the application for said patent was 
flled in the patent office on the 31st of December, 1892, before the bill 
was flled in this cause. From the said deeree of December 17, 1896, 
the défendant appealed. 

In the speciflcation forming part of the letters patent No. 290,811, it 
was set forth that the invention consisted of certain mechanism where- 
by means were provided for assisting in obtaining results desired in the 
application of the wrapper to cigarettes. The patentée stated the 
difflculty which his invention was intended'to overcome was, in sub- 
stance, as f ollows : In the manufacture of cigarettes having a tobacco 
wrapper, diflBculties are experienced in obtaining a smoothly rolled 
cigarette, in which the wrapper is free from wrinkles, and a cigarette 
of sufflcient density to prevent its mashing or breaking when packed. 
This was due to the fact that the wrapper, whether of paper or tobacco, 
was free to yield to any inaccuracy in the opération of rolling, or to 
any irregularity in the pressure applied when the cigarette is being 
rolled, causing that portion of the paper not held by the hands to 
twist, wrinkle, or pucker, which naturally detracted from the market- 
able value of the cigarette. He also stated in said speciflcation that 
the imperfect rolling was frequently due to the unequal distribution of 
the Aller, the quantity thereof being greater in one part of the cigarette 
than another, which gave rise to the unequal pressure during the opéra- 
tion of rolling, and caused the wrapper to wind unevenly, and thereby 
wrinkle. When tobacco was employed for wrapping, difficulties were 
greater, because it was damp and elastic, and therefore liable to 
stretch at the slightest inequality of pressure or strain. It was claimed 
that the invention would remedy such difficulties by providing a meth- 
od by which one edge of the wrapper would be held tight and smooth, 
while the other edge was turned over the Aller and rolled around it, 
thereby preventing such wrapper from wrinkling. To overcome thèse 
difficulties, the patentée provided in his patent for the use of a clamp 
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to hold one edge of thé wrapper smooth while the other edge was being 
roUed about the tobacco, and an apron, usually made from a strip of 
strong paper, upon which the wrapper rested, and which was used for 
the purpose of applying the pressure of the fingers to the wrapper and 
tobacco in the rolling process, whereby the pressure was more evenly 
distributed over the surface of the cigarette, and the wrapper was pre- 
vented from yielding unduly because of the unequal strength. The 
apron so provided for was glued and rigidly held to one end of the 
table, and was free at the other end. The clamp consisted of a 
pivoted plate, spring pressed upward, which was connected by rod to 
a treadle, by which it could be depressed and caused to grasp one edge 
of the wrapper between it and the fastened end of the apron. The 
clamp was operated to secure the wrapper by the foot of the operator 
acting upon the treadle, thereby leaving both of his hands free for use 
in the rolling of the cigarette. Thèse facts are fully illustrated by 
drawings made part of the patent and referred to by figures and letters. 
The patentée, after having described his invention, set forth his 
claims as follows: 



JTcf.^^ 




First. In a cigar makers' Implement, a clamp, a rolling apron, a stationary 
support or table, upon wlilcli said clamp and apron, together with the wrapper 
and Aller, are supported, and to wMch one edge of the apron is secured, the 
opposite edge lying free thereon; a means for depressing the clamp and holding 
the same In contact wlth the flxed edge of said apron, when sald éléments are 
combined for co-operatlon, as described for the purpose specifled. Second. In 
a clgar makers' implement, a clamp, a rolling apron, A, a flat support or table 
for sald clamp and apron, means for depressing the clamp upon one end of the 
apron, and holding it in contact tberewith whlle the cigarette is belng roUed 
In the free end of said apron, A, and means for automatlcally raising the clamp 
ont of contact with the apron; sald parts belng combined and constructed for 
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co-operatlon, snbstantlally as descrlbed for the purpose speclfled. Thlrd. The 
combination of the table, T, rolling apron, A, pivoted clamp, 0, and treadle, T', 
are constructed to operate substantially as and for the purpose shown and de- 
scribed. Fourth. The combination of the table, T, rolling apron, A, pivoted 
clamp, C, springs, S, and treadle, T", ail constructed to operate substantially as 
shown, and for the purpose descrlbed. 

We agrée with the court below that the patent issued to Streat was 
good and valid in law. The fact that each and every élément of the 
combination claimed by Streat was at the date of his patent old and 
well known was not sufficient to deprive the invention claimed by Mm 
of novelty, for most of the inventions of the présent day consist of the 
utilization and adaptation of mechanical appliances that are them- 
selves old and well known. The clamp and the rolling apron had both 
been in use bef ore the date of the patent to Streat, and were, in fact, 
well known in the art, but they had not been used theretofore in the 
manner and for the purpose set forth in the speciacation of said pat- 
ent; and it was in and by thls new use of devices, in and of themselves 
not novel, that his invention consisted. Using an old process and util- 
izing a well-known device, by combinations which produce results not 
theretofore accomplished by the said process or device, is in fact in- 
vention. 

Finding, as we thus do, with the court below, that the complainant's 
patent was valid, it now becomes necessary to consider and détermine 
whether or not the device or machine used by the défendant below 
was an infringement of said patent. The défendant bas not used the 
apparatus complained of in the manufacture of cigarettes, which 
seems to hâve been the only purpose for which the machine descrlbed 
in the Streat patent was intended, but bas used it only in manufactur- 
ing cheroots and cigars, in the making of what is called "bunches." A 
short statement of the mode of manufacture shown by the évidence 
will enable us more clearly to understand the uses to which the ma- 
chinery now in question was put. A cigar or cheroot is composed of 
the core, binder, and wrapper. The core consista of tobacco, some- 
times called "scrap," which is divided into small pièces and formed 
into the shape of the cigar by the application thereto of the "binder." 
The binder is the leaf of tobacco upon which the fllling or scrap is 
placed, and which, after being wound about the same, is pasted so as 
to cause it to retain its shape temporarily. A single leaf of tobacco 
is used for a binder if the same is wide enough to go around the bunch 
twice; but if not sufiSciently wide, or if it is weak or perforated with 
holes, it is re-enforced by a second leaf, thus making a double instead 
of a single binder. The bunch thus made by the application of the 
binder is then transferred to a mold in which, while still moist, it is 
pressed and given the shape of the completed cigar. It remains in 
the mold until it becomes dry, when it is taken by the operator who 
applies the wrapper, thus making the cigar complète and ready for the 
market. It is well to remark in this connection, and before consider- 
ing the machine used by the défendant, that we think it is clear that 
the function of the deviCe patented by Streat was to aid in applying the 
final wrapper to the cigarette. In cases where the molds were not 
used, but where the article was turned out complète by hand, the 
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apron was used to préserve the wrapper, and to give it a perfect and 
flnished appearance. Th.e apron would be of no practicable utility if 
the bunches were to be molded into sliape. We think that the patent 
itself, the conduct of the patentée, and the action of -those who used his 
machines, clearly indicated that the device so patented was intended 
for the purposes we hâve pointed ont. 

The Streat device was flrst used for the making of cheroots com- 
plète, the patentée receiving a royalty of 75 cents per 1,000. Thèse 
cheroots were made for the period of about flve months, when, as they 
were not acceptable to the market, their manufacture was discontin- 
ued. The apron specifled in the Streat patent was used in making the 
cheroots so found to be unsaleable. After the making of the com- 
plète cheroot on the Streat device was discontinued, his machine, the 
apron being left off, was used for making "bunches" for cheroots, both 
by Mr. Strçat and Mr. Whitlock, who then owned the f actory now oper- 
ated by the défendant. During the six years previous to the institu- 
tion of this suit, many of such machines without the apron were so 
used. It is the combination of the clamp with the apron, and the 
manner of using the former and attaching the latter, that constituted 
the novelty of Streat's invention, and justifled the patent office in issu- 
ing the letters patent to him. That the apron is a vital élément in the 
claim for the patent was shown by the record made in the patent office 
during its prosecution, when it was stated that it (the apron) "is the 
only feature of novelty in the device, and, were it omitted, a mère 
paper clip or clamp would be left." 

The contention of counsel for the complainant below that the apron 
is only essential to the lirst claim set forth in the patent, and not re- 
quired in the second, third, and fourth, is, in our judgment, without 
force, as the apron is the main feature in the device, and the controlling 
élément in the combination that was patented. The apron referred 
to in the second, third, and fourth claims is the rolling apron. A, indi- 
cated by the letter "A" in the drawings accompanying the patent, and 
is an essential part of each claim, as well as the vital part of the pat- 
ent itself. Parry Manufg Co. v. Hitchcock Manuf'g Co., 58 Fed. 402; 
Weir V. Morden, 125 U. S. 98, 8 Sup. Ct. 869; Hendy v. Iron Works, 
127 U. S. 370, 375, 8 Sup. Ct. 1275; Knapp v. Morss, 150 U. S. 221, 228, 
14 Sup. Ct. 81. 

It follows, therefore, that, unless the machine used by the défendant 
employed a rolling apron or its mechanical équivalent in the manu- 
facture of cigars or cheroots, there has been no infringement of the 
patent granted the complainant below. The évidence plainly shows 
that the défendant did not use an apron on any of the machines em- 
ployed by it in its f actory; that the machines used by it are without 
aprons, and are not used for making completed cheroots or cigars, but 
solely for the purpose of making "bunches." This is, in fact, admit- 
ted by the appellee; but it is claimed for him that the second wrapper 
used by the appellant is the mechanical équivalent of the apron de- 
scribed in the Streat patent, or, in fact, is the apron itself. In our 
opinion, the leaf of tobacco called the "second binder" is not the me- 
chanical équivalent of the rolling apron described in the Streat patent. 
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which was evidently intended by the patentée to be a strip of strong 
paper — shown by the évidence to be, in practice, a strip of enameled 
cloth of sufficient strength to stand the strain of constant use — per- 
manently fastened to the table, intended for continuons use, of greater 
strength than the tobacco leaf, the inhérent weakness of which it was 
designed to obviate. But the second binder cannot be considered an 
élément of the machine itself, as it is a part of the material used on 
the machine in the manufacture of the product offered for sale. We 
do not think that an article manufactured in a machine ia the manner 
and for the purposes contemplated when the machine itself was made 
can be held to be a part of the machine which so produces it. 

The suprême court of the United States, in the case of Morgan Enve- 
lope Co. V. Albany Perforated Wrapping Paper Co,, 152 U. S. 425, 14 
Sup. et. 627, indicates quite clearly the solution of the question now 
under considération. On this point we quote from the opinion in 
that case as folio ws: 

"The first défense raises the question whether, when a machine is designed 
to manufacture, distribute, or deliver out to users a certain article, the article 
so dealt with can be said to be a part of the combination of which the machine 
is another part. If this be so, then it would seem to foUow that the log which 
is Bawn in the mill, the wheat which is ground by the roUers, the pin which 
is produeed by the patented machine, the paper which is folded and delivered 
by the printing press, may be claimed as an élément of a combination of which 
the mechanism doing the worli is another élément. The motion of the hand 
necessary to turn the roU and withdraw the paper is analogous to the motive 
power which opérâtes the machinery in the other instances." 

The machines used by the appellant are quite similar to the device 
covered by the patent issued to Philip Whitlock, though they differ 
from it in several particulars; but, as we are not now required to déter- 
mine the validity of that patent, it will not be necessary to further con- 
sider the same. It is suificient at this time to ascertain if the use of 
said machines constitutes an infringement of the Streat patent, and we 
hold that it does not. While it is true that the machine used by the 
appellant brings together several of the old devices which form part of 
the 8treat combination, still it is also true that it omits other impor- 
tant parts thereof, and consequently there is no infringement. Schu- 
macher V. Cornell, 96 U. S. 549; Palmer v. Village of Corning, 156 
TJ. S. 45, 15 Sup. et. 381. The machine used by the appellee during 
the six years prior to the institution of his suit, without the rolling 
apron. A, attached thereto, was simply a clamp, and the combination 
thereof was without novelty, and not patentable; and an inspection of 
the model and drawings of the machines used by the appellant, claimed 
in the bill to be an infringement of the Streat patent, together with 
a study of the testimony taken concerning the same, shows that it also 
is simply and essentially a similar clamp, the object of which is to hold 
the edges of the "binder" in place while the Aller is distributed on it, 
and the two rolled into a bunch. Neither one of the devices need an 
apron when used for the purpose of making bunches, and, as that of 
the appellant was made for and has been used for that purpose, no 
apron has been employed in connection with it. The apron of the 
Streat patent evidently was not intended for use in connection with 
83 F.— *5 



706 83 FEDERAL HEPORTBR. 

the making of buncheg, but clearly its,pbject was to enablç tlie rolling 
of tbe cigarette to be performed witHout breaking, tearing, or wrink- 
Ungtliebinder. : 

The device used by tbe appellaot cannot be held to be an infringe- 
ment of the appellee's patent unless it would hâve been hejd— if used 
earlier than the patent — to bave been an anticipation of the sapie; and 
certainly it is clear, if it had been set up as in prior use against the 
Streat patent, as it did not contain an apron used in the manner set 
forth in said patent, that it would not hâve been decreed to hâve been 
anticipation. Peters v. Manufacturing Co., 129 U. S. 530, 9 Sup. Ot. 
389; Knapp v. Morss, 150 U. S. 221, 14 Sup. Ct. 81. The rule is now 
well established that "that which infringes if later would anticipate 
if earlier." Heating Co. v. Burtis, 121 U. S. 286, 295, 7 Sup. Ct. 1034; 
Grant t. Walter, 148 U. S. 547, 554, 13 Sup. a. 699; Gordon v. 
Wardèr, 150 U. S. 47, 14 Sup. Ct. 32. 

It will be unnecessary for us to consider other assignments of error 
set forth by the appellant, as we find that the device used by the 
American Tobacco Company cannot be held to be an infringement of 
the Streat patent. It follows that there was error in that part of the 
decree of the court below flnding infringement, and directing an ac- 
couriting. Said decree is hereby reversed, and this cause is remanded 
to the court from whence it came, with instructions to dismiss the 
complainant's bill. 



EVANS et al. v. STJBSS ORNAMBNTAL GLASS 00. et al. 
(Qrcult Court of Appeals, Seventix Circuit November 8, 1897.) 

No. 397. 

1. Patents— NovELTT aîtd Invention — Qlass Chipping. 

The Evans patent, No. 494,999, for alleged improvements in processes 
of chipping glass, consisting in covering the surface of the glass with a film 
of soap or other coating, and applying thereto a i>attern of flexible ma- 
terial, then submittlng the glass and pattern successively to the sand blast 
and the hot chipping compound, and flnally removing the pattern and hot 
chipping compound whlle the compound is in a liquid condition, is void for 
want of novelty and invention in view of the prior state of the art. 81 Fed. 
198, afflrmed. 

2. Appeal — Assignments op Eekob— Opinion op Court. 

Assignments of error -whieh are predicated upon the opinion of the court, 
or on reasons glven by the court for its ruling or decree, are not available. 

Appeal from the Circuit Court of the United States for the North- 
ern District of Illinois, Northern Division. 

This was a suit in equity by Samuel Evans and Charles L. Baw- 
son against the Suess Omamental Glass Company, John B. Suess, 
Max Suess, and Emily Suess for alleged infringement of a patent for 
improvement in processes of chipping glass. The circuit court dis- 
missed the bill, holding that the patent was void for want of novelty 
in view of the prior state of the art 81 Fed. 198. From this decree 
oomplainants hâve appealed. 
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The appeal in this case, brought to obtain an injanction and other relief on 
account of alleged infringement of letters patent of tbe United States, No. 
494,999, granted April 4, 1893, to Samuel Evans, for Improvements in processea 
of cliipping glass, was dismissed for want of equity. Infringement is charged 
of the flrst and second claims of thé patent, wlileii read as follows: "(1) The 
process of chipplng glass, which consists in covei-ing the surface of the glasa 
with a thin film of soap, In applying a pattern tJiereover adapted to reslst the 
action of a aand-blast process, of removing the film of soap exposed in the open- 
ings of the pattern, in subjecting the glass with the pattern thereon to the sand- 
blast process, in applying a glass-chipping compound in a liquid condition to 
the surface of the glass and the pattern thereon, in lifting the pattern ofC the 
glass together with the chipping compound thereover vvMle such chipplng com- 
pound Is in a liquid condition, and tn allowing the chipping compound to dry 
in the ordinary way; substantially as described. (2) The process of chipplng 
glass, which consists In covering the surface of the glass with a coating adhering 
to the glass sufflciently well to form a means of attaching a flexible pattern 
thereover, and adapted to form a coating protecting the glass from the action 
of a glass-ehipping compound when interposed between the glass and such 
glass-chipping compound, in applying a flexible pattern thereover adapted to 
resist the action of the sand-blast process, m subjecting the glass with the pat- 
tern thereon to the action of the sand-blast process, in coating the entire surface 
of the glass with a glass-ehipping compound in a liquid condition, in removing 
the flexible pattern from Hhe glass together with tlie glass-chipping compound 
thereover while the glass-chipping compound is In a liquid condition, and In 
allowing the glass-chipping compound to dry in the ordinary way; substantially 
as described." The opinion of the court below, reported in 81 Fed. 198, after 
reviewing briefly the state of the- prior art, and quoting the claims In question, 
ooncludes as follows: "It Is difflcult to understand In just what respect the 
noveity of the process Is claimed to réside. The gênerai art is old. The us© 
of soap or other coating suited to holding the pattern to the glass is not a 
patentable élément; its office hère Is the same as Its office in many other arts. 
The mère application of a pattern, independently of its materiai, is derived from 
the previous art of omamenting glass in process of sand-biasting. The re- 
moving of the film of soap or other materiai is certainly not new. The appli- 
cation of the chipping compound was in the previous art, and its application in 
a liquid condition seems necessarily in such art. The lifting of the pattern 
ofC the glass, together with the chipping compound thereover, was also done lu 
the previous sand-biasting ornamentation. 1 can only see two possible f eatures 
of novelty In this process: the materiai of the pattern, and the condition of the 
chipping compound when the pattern is llfted up. It is not seriously contended 
that the application of oiied paper to this process was a departure involvlng 
Inventiveness. Many other materials will answer the same purpose as oiled 
paper; and, what Is more, the claim Is not resting upon oiled paper, but upon 
any materiai suited to resist the action of the sand-blast process. This Is too 
broad to cover any particular materiai, and Is so broad that it covers materiai 
formerly used in pattems applied to glass undergoing the sand-blast process. 
Miich stress at the argument was laid upon tiie contention that the chipping 
compound or glue was In Just suoh condition of self-cohesion that when the 
I)attern was llfted up, cutting through the glue substance, the giue would nelther 
be so iiquid as to run over the adjoining space, nor so solid as to brealc along 
Irregular Unes. This is, at most, the discovery of a suitable condition for the 
lifting of a pattern, and is not the description of any new materiai, or new 
method of malcing such materiai. Nelther do I think that it évinces inven- 
tion. The pattern being on the glass underneath the warm glue, and the want 
belng seen, namely, a clear eut edge, almost any mechanic would conclude that 
a condition of elther too much fluidlty or too much solidity would impair the 
resuit. I refrain from holding whether, if ail the claims of the compiainant 
■were assumed, a process could be sustained under the Elsdon Iron & Locomotive 
Works Case, 158 U. S. 68, 15 Sup. Ct. 745, for the reason that, in accordance 
with the foregoing conclusion, such opinion Is Immaterial." The assignment of 
errors contains numerous spécifications, each of which relates to a quoted part 
of the court's opinion, but that the court erred in dismissing the bill is not 
aUeged, There bas been no appearance hère for the appeUee. 
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Cîharles Turner Brown, for appellants. 

Before WOODS, JENKINS, and SHOWALTEE, Circuit Judges. 

WOODS, Circuit Judge, after making tlie foregoing statement, de- 
livered the opinion of tlie court. 

We are not able to perceive that the conclusion of the circuit court 
was erroneous. The chief feature of novelty, as asserted in the briefs 
for appellants, and especially at the oral argument, was, in the lan- 
guage of the second claim, "in removing the flexible pattem from the 
glass, together with the glass-chipping compound thereover, while 
the glass-chipping compound is in a liquid condition." That step in 
the process is fairlj anticipated in the prior art. In the Shaw patent, 
No. 15,532, which was for a method of lettering and ornamenting glass, 
patterns, preferably of tin-foil or lead-foil, were placed upon the 
back surfaces of plates of glass coated with the white of eggs, by which 
the patterns were held, while over the whole surface of the patterns 
and glass was brushed the color desired for the background, after the 
drying of which the patterns were removed, "so as to leave the de- 
signs with clean surfaces and smooth and sharply deflned outlines." 
And so in patent 'So. 154,032, granted to Cari Frederici, in the year 
1873, for improvement in processes of preparing glass for etching, a 
pattern upon a pane of glass to which a thin layer or film of beeswax, 
or équivalent material, has been applied, is stripped oflf, after the 
film is set, in such a manner that the parts from which the pattern has 
been removed may be exposed to the sand-blast or etching liquid, 
while the remainder of the surface will be protected by the wax or 
other material, by which means, according to the speciflcation, it is 
practicable to produce designs with sharp and clearly defined con- 
tours. The asserted distinction that in the processes described in 
those patents the paint is said to be dry, and the film or wax to be set, 
before the patterns are to be lifted, while in the process of the 
Evans patent the glue or chipptng compound is to be in a liquid 
State when the pattern is removed, is not important, or, to say the 
least, not controlling, upon the question of invention. "Dry," "set," 
and "liquid," as used. are relative terms, and signify no more than 
sufHciently dry, suflflciently set, or sufiflciently liquid, as determined 
by practice and experiment, to contribute most eftectively to the 
desired resuit. When asked, in référence to the patent in suit, how 
rapidly does the glue set, an expert witness for the appellants an- 
swered that that could not be stated accurately, since the time varies 
greatly, depending upon the température, and upon the amount of 
moisture in the atmosphère; that the extrême ranges of time, he 
thought from observation, were from 5 minutes to 25 minutes. In- 
fringement of the earlier processes certainly could not hâve been 
evaded simply by removing the patterns before the paint was dry, or 
the wax set; nor of the patent in suit by postponing the removal until 
the chipping compound had ceased to be, in a strict sensé, liquid. 
See, also, letters patent No. 63,328, granted on March 26, 1867, to C. 
C. Strumme, and No. 405,288, granted on June 18, 1889, to Thomas 
J. Thompson. 
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We are constrained to repeat and emphasize the observation that 
an assignment of error which is predicated upôn the opinion of the 
court, or upon a reason given by the court for its ruling or decree, is 
not arailable. Caverly's Adm'r v. Deere & Co., 24 U. S, App. 617, 13 
C. C. A. 452, and 66 Fed. 305; Eussell v. Kern, 34 U. S. App. 90, 16 
0. C, A. 154, and 69 Fed. 94; Clark v. Deere & Mansur C!o., 25 C. C. A. 
619, 80 Fed. 534. It is something done by the court, — ^a ruling, judg- 
ment, order, or decree, — and not a reason therefor, which may be 
assigned as error. A sufScient assignment in this case would hâve 
been simply that the court erred in dismissing the bUl. Though not 
required to do so, we hâve given the same attention to the merits of 
the case as if that had been the spécification of error. To do this 
bas involved more than the usual labor, especially in the study of the 
expert testimony adduced on either side. Our conclusion is that the 
judgment below should be affirmed. 



REEDT T. WESTERN ELECTRIC 00. 

(Circuit Court of Appeals, SIxth Circuit December 7, 1887.) 

No. 478. 

1. Patents— Infbingembnt Suits— Eqtjity Jurisdiction. 

In a suit In equity for alleged mfrlngement, a défense that the alleged 
Infringing machines were in fact made, not under the patent sued on, but 
under an earlier patent, also owned by complainants, and that the latter 
patent had expired before the filing of the bill, is not a matter going to the 
jurisdiction of the court, but a défense on the merits. 66 Fed. 163, af- 
firmed. 

2w Samk— Decree Pro Conpbsbo. 

In an infringement suit, where an order and decree pro confesso Is en- 
tered for want of an answer, and the cause is referred to a master for an ac- 
counting, the only question open before the master Is the amount of dam- 
ages and profits. 

Appeal from the Circuit Court of the United States for the Western 
Division of the Southern District of Ohio. 

This was a suit in equity by the Western Electric Company against 
Henry J. Eeedy for alleged infringement of a patent for improvements 
in electrical annunciators for elevators. In the circuit court an order, 
foUowed by a decree, of pro confesso, was entered against the défend- 
ant for failure to answer. A motion to set aside the default and dis- 
miss the cause for want of Jurisdiction was overruled (66 Fed. 163), an 
accounting was taken before the master, and a decree was entered for 
complainant. The défendant bas appealed. 

L. M. Hosea, for appellant. 

George P. Barton, Charles A. Brown, and E. de V. CarroU, for ap- 
pellee. 

Before TAFT and LUETON, Circuit Judges, and CLABK, District 
Jadge. 

CLAEK, District Judge. This suit is based upon patent No. 172,- 
098 to Elisha Gray, dated February 1, 1876. This patent expired 
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Febniary 1, 1893. The bill was filed May 31, 1892, nearly a year be- 
fore the expiration of the patent. The bill alleged infringement of 
the patent by the appellant, Reedy. Injunction, with an account 
of profits and damages, was prayed for in the bill. The alleged in- 
fringement consisted in putting annunciators, the device covered by 
the patent, in hydraulic and steam elevators. A demurrer was sus- 
tained to the original bill, which was thereupon so amended as to 
remove the grounda of objection taken by the demurrer. The de- 
fendant failing to answer the amended bill within the proper time, 
a regular pro confesse order was entered, followed by a rlecree in 
favor of the plaintifl based npon that order, expressly adjudging 
that the plaintifE's patent was a good and valid one, that Gray was 
the original and flrst inventer of the improvement described in the 
patent, and that the annnnciator which the défendant had used, and 
was still using, in elevators was an infringement of the patent It 
was further adjudged that the plaintiff recover of the défendant the 
profits made or received by the défendant, and, in addition thereto, 
such damages as the plaintiff may hâve siistained by reason of the in- 
fringement. Motion was subsequently made by défendant below to 
set aside the pro confesso order and decree thereon, but this motion 
was overniled by the court. The case was referred to a spécial 
master for proof and account of profits and damages between July 
1, 18S2, and February 1, 1893, the date on which the patent expired. 
The report of the spécial master was filed the 25th of January, 1896, 
in which the master found that the défendant, between the Ist day 
of July, 1882, and the Ist day of February, 1893, sold and attached 
to elevators 47 of the infringing devices named in the decree of the 
court. The master further found that there was an established 
license fee of $25 for each of such patented devices, and determined 
that this was a proper measure of damages for the number of de- 
vices actually used by the défendant, and on this as a basis fixed the 
damages at $1,175. Notwithstanding the pro confesso order, the 
appellant appeared by counsel before the master at the introduction 
of the proof, and filed exceptions to the report, which were overniled, 
the report confirmed, and from the final decree the case is brought to 
this court. 

The main contention now made in this court for reversai of the 
decree below is that it appeared in the proof before the master that 
the annunciators used by the appellant, Reedy, were actually made 
under and in accordance with what is called the "Hahl patent," No. 
148,447, of March 10, 1874, which had expired before this bill was 
flled.^ Upon the facts which it is insisted were thus disclosed before 
the master, the appellant, the défendant in the court below, moved the 
court to dismiss the suit, upon the ground that the facts brought ont 
before the master showed that the court had no jurisdiction; it ap- 
pearing, as is insisted, that the devices were made under the Hahl 
patent, which had expired before the suit was brought. It is said 
that on thèse facts the remedy is at law, and not in equity, It is 

I TIw Hahl patent was also owned by the complainant. 
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(îifQcult to understand exactly the theory on whicà this motion pro- 
ceeded. The bill fully alleged ownership of the patent, and that it 
was valid, and further alleged distinctly infringement by the de- 
fendant, and injunction, with an account of profits and damages, 
was sought. The caSe made by the bill was clearly one properly 
within the jurisdiction of the court, and the court certainly had full 
jurlsdietion to détermine whether the facts thus alleged were true 
or not ; in other words, to hear the case on its merits. It is well 
settled that the expiration of a patent pending a suit for infringement 
does not defeat the jurisdiction of a court of equity, although it is a 
reason for denying an injunction which was the basis of equity juris- 
diction. Beedle v. Bennett, 122 U. S. 71, 7 Sup. Ct. 1090; Clark v. 
Wooster, 119 U. S. 322, 7 Sup. Ct. 217. If the défendant had regu- 
larly flled answer and made an issue on the facts stated in the bill, 
and had on hearing disproved the allégations of the bill, it would 
certainly not be insisted that this defeated the jurisdiction of the 
court. If so, exactly such a contention could be made in every case 
where the plaintifl fails on the merits, and, in such case, instead of 
adjudicating the merits and dismissing the bill, the resuit would be 
that the suit would be dismissed as without the jurisdiction of the 
court, and tlie question left open for a new lawsuit. We think the 
argument for appellant overlooks the distinction between the facts 
which show that the merits of the case are against the plaintifif , and 
facts which establish that the court is witbout jurisdiction to déter- 
mine the merits of the case. It is also very clear that the facts which 
the appellant's counsel says show that the plaintiff's remedy is at 
law really in their effect establish that the plaintifE is without any 
right to recover either at law or in equity, for, if the device were made 
under the Hahl patent, it is clear that the plaintiff could not recover 
in an action at law any more thau by suit in equity, the suit being 
upon the Gray patent only. 

As we hâve seen, the decree based on the pro confesso order ad- 
judged the plaintiff's right to recover, and that it was entitled to an 
account of profits and damages for ail the devices covered by the 
Gray patent, and used by the défendant between July 1, 1882, and 
February 1, 1893, and this decree, remaining undisturbed and in full 
force, is conclusive on this court, and the only question left open on 
the référence before the master was the amount of damages and prof- 
its. It is further insisted, as we understand the argument, that the 
report of the master is erroneous because it includes damages for de- 
vices made under the Habl patent, as well as those made under the 
Gray patent; or, stated in another form, it fails to distinguish be- 
tween devices made under the two patents. We do not think that 
the proof sustains this contention. It is further said that the license 
fee of $20 included a charge for the attachments covered by the Hahl 
patent, as well as the improvement in the Gray patent. We are sat- 
isfied, from an examination, that this view is not sustained by the 
proof. The proof shows that this charge of $25 was made after the 
expiration of the Hahl patent, as well as before, and the finding of 
the master is correct. 
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Some other crîticisms of the report of the master are made in tho 
exceptions and argument, but we do not think thèse are valid. Tt 
is not insisted that there was any abuse of discrétion by tbe court 
below in refusing to set aside the pro confesso order and the decree 
thereon, and the action of the court in that regard, being a matter 
of discrétion, is not subject to review in this court. 

We hâve examined the cases cited by appellant's counsel, and do 
not think they are {applicable. The only question of jurisdiction 
which would arise in a case of this character would be that of équita- 
ble jurisdiction, as distinguished from jurisdiction at law, and cases 
relating to fédéral, as distinguished from state, jurisdiction are inap- 
plicable. Upon the whole ,case, we are satisfied that there was no 
error in the proceedings and decree below, which is accordingly 
affirmed, with costs. 



TOBPFBE et aL v. GALLAND-HENNING PNEUMATIO MALTING DRUM 

MANUF'G CO. et al. 

(Circuit Court of Appeals, Seventh Circuit. November 23, 1897.) 

No. 258. 

Patents— IiTPRiNQEMENT— -Malt Kilns. 

The Toepfer patent, No. 226,890, for improvements in malt kllns, con- 
strued, and held not infringed as to the first claim, which relates to certain 
déviées for suspending and dumping the drying trays. 617 Fed. 134, at- 
flrmed. 

Appeal from the Circuit Court of the United States for the Eastem 
District of Wisconsin. 

This was a suit in equity by Frank Toepfer and Peter G. Toepfer 
against the Galland-Henning Pneuniatic Malting Drum Manufactur- 
ing Company and others for alleged infringement of a patent for im- 
provements in malt kilna The circuit court dismissed the bill, on 
the ground that the défendants' device did not infringe the claim in 
controversy. 67 Fed. 134. From this decree the complainants ap- 
pealed. 

Henry S. Towle and Stanley S. Stout, for appellants. 
H. G. Underwood, for appellees. 

Before WOODS, JENKINS, and SHOWALTER, Circuit Judges. 

SHOW ALTER,. Circuit Judge. The cause of action hère is an al- 
leged infringement of the flrst claim of letters patent No. 226,890. 
The bill was dismissed in the circuit court on the holding there of non- 
infringement. The patent was for "certain new and useful improve- 
ments in malt kilns." The claim in question concerns more particu- 
larly "certain devices for suspending and dumping the drying trays." 
Fig. 1 of the drawings, being "a perspective view of one floor of a malt 
kiln," and Pig. 2, being "a section of the same on the Une x, x, Fig. 1," 
are shown on the following page. 
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The patentée says in Lis spécification : 

"A, A, A', A', represent the walls of the klln. In the walls A, A, 1 leave 

openings, in which I afiix bearing plates, B, B', and across from the walls 
A', A', I suspend glrders, C, to which I attaeh bearing brackets, D, D. Thèse 
braekets project upward for about half their length at right angles to the gir- 
ders, and are then deflected at an angle of about forty-flve degrees, terminating 
in bearings, d. The trays are constructed as follows: I make them about twelve 
inches wide, and of any length up to iifty feet, wlth metallic frames, over which 
coarse wire gauze is stretched, and fastened by side pièces rlveted on the outslde. 
They are also provided wlth journals, B, at their ends, and a« many more 
along their length as may be necessary to aiïord a proper support; and thèse 
journals I make hollow, wlth square bearings, for the operating rods, F, which 
are also square. Now, the rear journals of the trays having been thrust into 
the bearings, B', In the rear wall, the other journals wUl natnrally drop into 
their respective bearings, after which the front bearings may be covered by 
a face plate, which I make easily removable, and the joint protected by face 
plates, a, eut eut at a', to correspond wlth the bearings B. The trays will now 
be free to make a quarter of a révolution in one direction, studs, f , f , preventing 
their révolution in the other direction, and, together wlth the shanks of the 
istandards, D, stopping them on the quarter or after they hâve passed slightly 
beyond it, the jar caused by the violent contact entirely ridding the trays of 
the malt. To bring about this dumping, I provide square rods, F, wlth crank 
arms, J, and pass the rods, F, through the journals, B, Connecting the crank 
arms by a bar, D', using one of the arms as a handle by which to dump ail of 
the trays In a séries at once." 

The spécification contains, also, as bearing on the claim in question, 
the following: 

"Heretofore it bas been impossible to use very long Iron trays, and to operate 
them from the outslde, as it was difficult to control them, owing to their 11a- 
bility to sprlng and twist. Long wooden trays are open to the same objeetlon, 
and hâve had to be dumped separately by an operative, who entered the klln; 
but by means of my square rod, F, I can apply the dumping force equaliy 
along the entire length of the trays; and, as there la no keying to be done, 
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there wlll nerer b« any danger of the parts becomlng loose or gettlng ont of 
order; and, besldes, each tray may befeasily remoTed by Itself wlthont dlsplaclngr 
any of the others." 

The dBgijial first and second claims were as follows: 
"Cl) In a malt dryer, the tra,ys, haring end and interroedlate bearlngs In 

combinatlon wlth square operatlrig rods, pasBlng through correspondlng aper- 

tnres In sald bearlngs, as set forth." 
"(2) In a majt dryer, brack^ets, D, constructed as described, In combinatlon 

wlth end stops, f, î, for supporting, and for llmltlng the motion of, the tray» 

as set forth." 

Thèse claims were rejected in the patent ofSce on référence to a 
patent (No. 75,303) issui^ to one Whitney; and the following, which ia 
the claim hère in controversy, was inserted: 

"In a malt dryer, a removable tUting tray, provided wlth joumals havlng 
bearing In the end walls of the klln and on an Intermediate bracket or brackets, 
the tournais of the trays haring polygonal openings for the réception of a 
polygonal tllting shaft, In combinatlon wlth a correspondlng tlltlng shaft, »ub- 
Btantlally as and for the purpose specifled." 

A tiltiûg tray with intermediate journals in supporting bearings, 
and wlth journals at either end in bearings which are intégral with 
and form part of the walls of the building or kUn, and with a polyg- 
onal tilting shaft extending through polygonal openings in the 
journals, is readily conceivable. The tilting shaft in such a structure 
might be withdrawn, but the tray would still remain in position. It 
could not be removed as an entirety without tearing down a portion 
of one wall or the other. Whether such a structure or combination 
would be patentable is not a question hère. The subject-matter of the 
claim hère in controversy is a removable tray. The patentée says: 

"Now, the rear journals of the trays havlng been thrust into the bearings, 
B', In the rear wall, the other journals will naturally drop into thelr respective 
bearlngs, after which the front bearlngs may be covered by a face plate, which 
I make easUy removable." 

If this face plate be rem'oved, the tray will then be retained in posi- 
tion only by the tilting shaft, F. If that shaft, which is not keyed, be 
now withdrawn, the tray may be lifted bodily from its position in the 
kiln. It is plainly the showing of the spécification and drawings that 
the bearings, B and B', are each divided horizontal ly, so that the up- 
per section or half of either or both may be removed. The structure of 
the shaft, F, whereby it may be withdrawn from the journals, is func- 
tional, therefore, with respect to the removability of the tray. If this 
ehaft could not be withdrawn, the tray could not be removed. The 
shaft, F, of the claim, is one which is thus separable, or capable of 
being withdrawn longitudinally, from the journals, as the means 
whereby the tra^ is removable. It is in this aspect that the shaft, F, 
enters into relation with a removable tray. 

In the structure of appellees, the tray, if not made in sections, 
would not be removable at ail, since the bearings for the end jour- 
nals are intégrai with the walls of the kiln or building. But the prac- 
tice of the appellees is to make the tray in sections placed in Une, and 
«ecured by bolts through adjacent end crosspieces. The tilting shaft 
is also made in sections, but one section of shaft may extend through 
tvio sections of tray. A tray of this kind is not removable aa au en- 
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tirety, or as a tray. The bolts wMch hold the sections together are 
withdrawn, and then the sections, each containing a portion of the 
Bhaft inséparable from it except by breakage, are removed one by 
one; or two sections of tbe tray, held together by one section of the 
shaft, are unbolted and removed in a single pièce. There is in ap- 
pellees' structure no shaft, F, by the longitudinal withdrawal of 
which the tray is released, so that it may be lifted bodily eut of its 
journal bearings, — no shaft, F, in other words, which by its structure 
is functional as contributing towards the removability of the tray as 
an entirety, or as a tray. Or, on the view taken by the learned judge 
who heard the case in the circuit court, there is in appellees' structure 
no removable tray, in the sensé which the word "removable," as used 
in the claim, must apparently hâve. The abandonment of claims 1 
and 2, as shown by the iile wrapper and contents, makes it unneces- 
sary for this court to comment on the prior art as affecting the matter 
of novelty in the combination of the claim in controversy. The de- 
cree is aifirmed. 



THE HAXBY. 

THE HAXBY v. MERRITT'S WRECKING ORGANIZATION. 

(CSrcult Court of Appeals, Fourth Circuit. November 3, 1897.) 

No. 223. 

1. Salvage—Compensatioit— Incomplète Success. 

The fact that a vessel which has gone ashore reeelves injuries in the 
course of the salvage opérations, while it does not deprive the salvors of 
their claim both to compensation and bounty, Is one proper to be consid- 
ered in determining the amount of the award. 

8. Same— Danger to Lipb. 

In determining the efiCect on the amount of salvage of risk incurred In 
goli^ througti the breakers, the fact tliat a life-saving crew was in close 
proximity, and ready to efPect a rescue in case of accident, Is to be taken 
Into considération as affecting the degree of merit in facing the danger. 

8. Same — Balvin» Stkanded Steamer. 

Where a steamer stranded on the eastern shore of Virginia was rescued 
with comparatlvely little danger In about 31/2 days, by the use of tugs and 
other appliances belonging to a wrecking company, and worth about $117,- 
000, operated by a crew of 24 men, held, that an award by the district court 
of $27,500 on a salved value of $100,000 was excessive, and should be re- 
duced to $16,606.66%, or one-sisth of the salved value. 

Appeal from the District Court of the United States for the East- 
ern District of Virginia. 

This was a libel in admiralty by Merritt's Wrecking Organization 
against the British steamship Haxby to recover compensation for 
salvage services. The district court awarded to the salvors the 
sum of $27,500, and the claimants hâve appealed. 

George Whitelock, for appellants. 
Eobert M. Hughes, for appellees. 

Before GOFF and SIMONTON, Circuit Judges, and BRAWLEY, 
District Judge. 
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GOFF, Circuit Judge. Tlie libel in this case was filed Februarj 
11, 1897, by Merritt's Wrecking Organization, a partnership in tlie 
wrecking business, duly supplied with the equipments o£ the char- 
acter required in such business, against tlie Britisli steamsliip Hax- 
by, in a cause of ^alvage. The Haxby is a modem English steamer, 
with triple expansion angines, gross tonnage 3,445, net tonnage 2,252, 
built of Steel, 330 feet long, 43 feet beam, 21 feet depth of bold, and is 
equipped with ail modem improvements. During the night of January 
15, 1897, said steamer went ashore abreast of Dam Neck Life-Saving 
Station, on the eastern shore of Virginia. There was no harbor in 
the immédiate vieinity. In going ashore, she had crossed the shoal, 
where there was less than 6 feet of water at low tide, although she 
was drawing from 12 to 15 feet. At a distance of about 30 feet from 
the beach at low tide, she swung broadside to it, where she lay help- 
less, exposed to the action of wind and wave. The next morning 
the libelants, having received information of the disaster, sent their 
steamer Coley to the assistance of the Haxby. She arrived at the 
point where the distressed vessel was about half past 7 in the morn- 
ing, and found the Haxby broadside on the beach, heading to the 
northward. The Haxby was in a dangerous position, and, in order 
to sare her, those in charge of the salvage opérations took immédi- 
ate steps to lay cables and anchors, which they succeeded in doing 
about 3 p. m. of that day, when the opération of hauling the ship was 
commenced. During the day there was a heavy sea, and a moderate 
northerly breeze. The work continued throughout the night of the 
16th and the following day, the ship swinging to and fro, and surging 
heavily, on account of which the salvors found it necessary to lash 
the cables to the ship's bits to prevent her from going ashore, in case 
the tackle was carried away. The steamer was now helpless, hav- 
ing broken her stern post and bent her rudder stock. On the morn- 
ing of the 17th, the salvors, flnding other equipments necessary, sent 
the Coley to their station at Norfolk to procure the same, — including 
additional cables and anchors, — which were duly received, and the 
work continued during that day. The Haxby's rudder in the mean- 
time had been lost. The salvors utilized the engines and winches 
of the Haxby in hauling on the cables. Near noon on the 18th the 
large wrecking steamer J. D. Jones, belonging to the salvors, arrived 
at the wreck for the purpose of assisting in the opération of rescue, 
but she was unable, on account of the storm and the current, to ren- 
der much assistance until about 3 p. m., when, by the use of a surf 
boat, another anchor and cable was laid, and the work of hauling on 
both cables then continued until about 8 p. m., when, because of the 
falling tide, it ceased until the next morning. During the night the 
ballast tanks were pumped out, in order to lighten the steamer. 
Early in the morning of the 19th, the steamer was floated, and taken 
in tow by the J. D. Jones, the Coley being fastened to her stern, as 
her rudder was gone and her propeller disabled. At about 3 p. m. 
of that day the Haxby was delivered at the dry dock at Newport 
News, and the vessels of the salvors reached their station at Norfolk 
about 5 o'clock. 
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The answer of tKe master of the Haxby was âled on the 18th of 
February, 1897, in which it was admitted that the salvors' services 
were rendered substantially as set forth in the libel, but it alleged 
that there was at no time while the Haxby was ashore any péril 
whatever to any of her crew, as they were near to the beach, and in 
constant communication with the men of the United States life-sar- 
ing station, which was in the immédiate vicinity, who would, in case 
of danger, hâve taken them ashore. The answer claims that ail the 
injuries received by the Haxby occurred subséquent to the arrivai of 
the salvors, and during the time they were endeavoring to float her, 
and that, therefore, the salvors' opérations were not attended with 
complète success. The cost of the repairs to the Haxby on account 
of the injuries so received is stated as between $25,000 and |30,000. 
It is also set forth in the answer that the service which had been 
rendered by the salvors was in no sensé unusually hazardous or dan- 
gerous, but that it and the risk encountered were simply those that 
ail men engaged in the avocation of wreckers are constantly liable 
to. The libel alleged the value of the Haxby to be |150,000, while 
the answer states that the true value of said steamship in her dam- 
aged condition did not exceed from |80,0(M) to |90,000. The libel- 
ants claimed |40,000 for the services rendered by them in floating 
the Haxby, and towing her to Newport News; and her master, 
deeming said claim excessive, declined to pay the same, and conse- 
quently the libel was âled. The case came on to be regularly heard, 
the witnesses were examined in open court, and on the 17th of March, 
1897, the court entered a decree flnding the libelants' claim for sal- 
vage to be meritorious, and allowing for the same the sum of $27,500, 
with interest from January 19, 1897, and costs. From this decree 
the présent appeal was sued out. 

The appellants insist that the award made by the district court 
is excessive, and that it cannot be justifled by the rules of law ap- 
plicable to cases of this class. The meritorious character of the 
services rendered by the salvors is apparent; in fact, is not denied 
by the owner and master of the Haxby, who claim that they hâve al- 
ways been ready and willing to pay a reasonable compensation for 
the same, but they insist that the allowance of $27,500 is shown by 
the testimony to be largely in excess of the sum that should be al- 
lowed. The services by the salvors commenced on the morning of 
the 16th of January, 1897, and terminated during the afternoon of 
the 19th of that month, thus consuming less than four days' time. 
The value of the property used by the salvors, and exposed to danger 
during the work, was about $117,000, and the crew employed num- 
bered 24 men. Considérable skill was undoubtedly displayed by the 
salvors, but we do not find that the risk to life or property was either 
great or constant, — not other than that necessarily connected with 
work of that character. The services extended through parts of four 
days, but what may be called the really dangerous work was done 
during the two hours from 2 to 4 o'clock of the afternoon of the 16th. 
The reat of the services, while commendable in character, and per- 
formed with skill and energy, taking into considération the equip- 
ment in use, was not of the character that brought with it imminent 
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risk to either lif e or property. While it is true that the sal- 
yors floated the stranded ship, and delivered it at the dry dock, 
still we do not find that their services were entirely successful, for 
the reason that the vessel was badly damaged when delivered, and it 
is çlear from the évidence that such injuries were received af ter the 
salvors commenced their work of rescue, — a matter which, while it 
does not deprive them of the right to claim both compensation and 
bounty, is eminently proper to be considered in determining the 
amount of salvage they are entitled to. The value of the Haxby, as 
she wag when delivered at Newport News, is of material importance 
in determining the allowance that should be made to the salvors. 
Four w'itnesses were examined as experts on this question, — two on 
each side. They differ materially as to the value of the ship; those 
offered by the libelants placing the same, one at |123,600, and the 
other at |119,334; and those offered by the respondent estimating 
the value, one at |85,000, and the other at |82,000. A close study 
of the testimony, and of the facts and circumstances on w'hich the 
opinions of the experts are based, leads us to the conclusion that a 
fair and impartial valuation of the Haxby at the time she reached 
the dry dock at Newport.News did not, at least, exceed |100,000, and 
therefore, in determining the question of salvage, we will regard that 
as her true value in her saved condition. 

The law relating to the question of salvage, as well as the rule by 
which the same is to be applied to the facts of any given case, has 
been repeatedly announced and illustrated in décisions of the su- 
prême court of the United States; and neither the discussion of the 
same nor the citation of authorities relating thereto is deemed neces- 
sary in disposing of this case. The cases cited and relied upon by 
the appellee, especially The Sandringham, 10 Fed. 556, and The 
Egypt, 17 Fed. 370, differ materially, so far as the facts are concerned, 
from the case we now hâve under considération. It is hardly safe 
to make comparison of cases of this character, unless at the same 
time careful attention is given, and proper discrimination made, as 
to the facts and the spécial circumstances existing in each case. The 
dissimilar facts are generally so marked, especially those relating to 
value, time, risk, and skill, as to render the décision in one case an 
unsafe guide in another. In the case of The Sandringham the sal- 
vage service continued for a week, and the ship was in unusual péril, 
having been virtually abandoned. by the master and crew, and left in 
charge of the wreckers. The wrecking company in that case em- 
ployed a large number of men in the salvage opérations, and, in addi- 
tion thereto, a number of steamers, tugs, wrecking schooners, surf- 
boats, and lighters were continuously used in the work. In addi- 
tion, there was imminent and continuons danger to the lives of those 
80 employed, as well as to the valuable cargo of the vessel. In that 
case the court allowed the salvors a sum equal to, one-fourth of the 
value of the property saved. In the case of The Egypt, the ship 
went ashorein a snow storm; the weather was bad, and the sea 
rough, and the force of salvors, which was large, was employed for 
eight days. The circuqistances, in some particulars, were like those 
of The Sandringham, and yet the court allowed a lower proportionate 
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award as salvage, granting on that account one-fifth of tli8 value 
of tàe property saved. The case pf The Kimberley, 40 Fed. 289, has 
also been called to the attention of the court, but it is easily distin- 
guished from the case at bar. That ship was one of yery great size. 
She was straaded 3,000 f eet from deèp water. Her engines were 
practically useless, and most of her crew had abandoned her. The 
salvors, using nine vessels, and a large force of men, were employed 
from December Ist to January 26th, during extremely severe weath- 
er, and witb côntinuous risk to vessels and men. Her valuable car- 
go was moved in surf boats, and the effort to save it, as well as the 
ship, was attended with perfect success. The salvors in that case 
were allowed one-flf th of the saved value of the property, together 
with a quantum meruit allowance for money expended for chartered 
vessels, and as compensation to the salvors for their own property. 
An appeal was taken because of the amount of the salvage award, 
but, the matter being subsequently compromised, the case was not 
decided by the appellate court. 

There is some conflict in the testimony as to the condition of the 
sea, and the character of the storm, but it is qui te évident that there 
was no such extraordinary péril existing at the time the work was 
going on as endangered the lives of either the crew of the Haxby or 
of any of the salvors, if the précaution usually practiced on such 
occasions was observed. It seems tbat the crew regarded them- 
selves as perfectly safe, and the master testifled that they could hâve 
gone ashore by means ôf a ladder. There waS at one time con- 
sidérable: danger to those of the salvors who went through the break- 
ers to the shore, when the opérations looking to the rescue of the 
Haxby were commenced. But it should be borne in mind, as Capt. 
Nelson, who had charge of the surf boat at that time, states in his 
testimony, that the risk was taken because of their close proximity 
to the life-saving station, the crew of which, then on duty, had fuli 
view of what was transpiring, and would hâve gone to the assistance 
of the wreckers if their services had been needed. The act of the 
salvors in that particular, and, indeed, throughout the work attend- 
ing the rescue of the Haxby, was courageous and commendable, and 
will not be overlooked by the court in connection with the award for 
salvage. Considering the degreeof danger to life and property, to 
which we hâve already alluded, and the value of the property saved, 
which we hâve found to be |100,000; keeping in view the value of 
the property used by the salvors, the risk to it, the number of men 
employed by them, the time of their employment, and the skill shown 
by them, — we are of opinion that an allowance of one-sixth of the 
value of the property saved will be, under the circumstances of this 
case, fair to the salvors and just to the owners of the ship, and there- 
f ore we iind the sum due Merritt's Wrecking Organization, the libel- 
antSj on account of salvage from the steamship Haxby, to be |16,- 
666.66 ^/s, instead of the sum of |27,500, allowed in the decree of the 
court below. The decree appealed from is modified as indicated, and 
this case is remanded to the district court of the United States for 
the Eastern district of Virginia, with instructions to proceed in ac- 
cordance with this opinion. 
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THE HAXBT. 

BROWN r. MEREITT WRBCKING ORGANIZATION. 

(Circuit Court of Appeals, Fourth Circuit. November 24, 1897.) 

No. 251. 

AdmibaiiTT Appeals— Réduction of Salvagb Award— Mandate— Allowahcb 

DP Intbrkst. 

The district court in a salrage case awarded a specîfled sum to libelants, 
with interest from tlie date of completion of tlie salvage services. On ap- 
peal, the award was reduced, and tlxe decree and mandate of the appellate 
court directed the entry of a decree for a specified sum, without any mention 
of interest. Hdd, that the district court had no authority to give interest 
on this sum from the date o€ completion o£ the salvage services, and that 
Interest should only run from the date of a decree of the appellate court 

Appeal from the District Court of the United States for the Eastern 
District of Virginia. 

This was a libel in admiralty by the Merritt Wrecking Organization 
against the British steamship Haxby to recover compensation for 
salvage services. The district court awarded to the salvors the sum 
of |27,500. Upon a prior appeal to this court this award was held to 
be excessive, and was reduced to |16,666.66|. See 83 Fed. 715. On 
the receipt of the mandate from this court the district court entered a 
decree for libelants in the sum specifled, with interest from January 
19, 1897, the date of the completion of the salvage services. The com- 
plainant thereupon took this second appeal, assigning error in respect 
to the court's action in allowing interest. 

Schmucker & Whitlock, for appellants, contended that as the de- 
cree of this court, and the mandate in pursuance thereof, were silent 
on the subject of interest, the district court was without authority to 
provide for interest in its decree. 

The court, without flling any written opinion, thereupon reversed the 
decree below, and remanded the cause, "with instructions to enter a 
decree in favor of the Merritt Wrecking Organization for the sum of 
$16,666.661, with interest thereon from the 3d day of November, 1897"; 
this being the date of the décision on the prior appeal. 
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RAYMOND T. RAYMOND, 

(Carcult Court of Appeals, Bighth Circuit November 15, 1897,) 

No. 889. 

Fedbkaii Courts — Jurisdiction of Suits betwben Membbbs op Chbeokbe 
Nation— CiTiZENSHip. 

A white person, a citizen of the United States, who, by intermarrlage with 
an Indian, Secomes by adoption a member of the Cherokee Nation, does not 
tbereby cease to be a citizen of the United States, but such adoption ousts 
the jurisdiction of the fédéral court over suits between the adopted member 
and other members of his tribe, and confers exclusive Jurisdiction thereof 
on the tribal courts; and a subséquent unauthorized naturalization of such 
person does not afCect his légal status. 

Appeal from the United States Court of Appeals in the Indian 
Territory, 
Suit for diTorce by Eliza E, Eaymond against Jesse B, Eaymond. 

William T. Hutchings, for appellant. 
Thomas Marcum and S. S. Pears, for appellee. 

Before BREWER, Circuit Justice, and SANBORN and THAYER, 
Circuit Judges. 

SANBORN, Circuit Judge. This is an appeal from a decree of the 
United States court of appeals in the Indian Territory (37 S. W. 202), 
which affirmed a decree of divorce rendered by the United States 
court in the Indian Territory for the Northern district thereof at its 
December tenn, 1895. At the threshold of the investigation, the ap- 
pellant challenges the jurisdiction of the trial court upon the ground 
that both of the parties to the suit were members of the Cherokee 
Tribe of Indians, and that the courts of that tribe had exclusive ju- 
risdiction over ail suits and controversies between them. The ap- 
pellee meets this challenge with the assertion that on October 2, 1894, 
she was naturalized by the United States court in the Indian Ter- 
ritory, pursuant to the provisions of section 43 of "An act to pro- 
vide a temporary government for the territory of Oklahoma, to enlarge 
the jurisdiction of the United States court in the Indian Territory, 
and for other purposes," approved May 2, 1890 (26 Stat. c. 182, pp. 
81, 99), Thèse are the facts disclosed in the record which présent 
the question of jurisdiction : The appellee, Eliza E. Raymond, was 
a wMte woman, and a citizen of the United States, and Jesse B, 
Raymond was an Indian by blood, and a member of the Cherokee 
Nation, On June 5, 1893, they intermarried, and lived together in 
the Cherokee Nation as man and wife. On August 28, 1893, a de- 
cree of divorce was rendered in a suit between them in the circuit 
court of the Canadian district, which was one of the established 
courts of the Cherokee Nation, On October 2, 1894, the appellee, 
Eliza E. Raymond, procured a certiflcate of naturalization from the 
United States court in the Indian Territory, under the provisions 
of section 43 of the act of May 2, 1890. On October 4, 1894, she 
brought a suit in equity against the appellant for a divorce and for 
alimony. The appellant answered, in eflect, that the United State» 
83F.-46 
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court had no jurisdiction of th.e parties or the suit, because the par- 
ties to it were both meUibers of the Cherokee Nation, and that the 
decree p^,ttie Cherokee court wa^ conclusive, and render^ed tJ^e ques- 
tions prësented in tbe fédéral court res adjudicata. The trïiài court 
overruled thèse défenses, and entered a decree of divorce, and grant- 
ed an allowance of alimony, 

The Cherokee Nation exists within the territorial lùnits of the 
United States, is subject to their eovereignty, and is entitled to their 
protection àgainst foreign states and poiwers. It Is a distinct po- 
litical society, capable of managing its own affaira and governing 
itself. It may enact its own laws, though they may not be in con- 
flict with the constitution ôf the TJnited States. It may maintain 
its own judicial tribunals, and their judgments and decrees upon the 
rights of the persons and property of membèrs of the Cherokee Na- 
tion as against each other are entitled to ail the faith and crédit 
accorded to the judgments and decrees of territorial courts. It is 
a domestic, dépendent nation. Cherokee Nation v. State of Georgia, 
5 Pet. 1, 20; Crabtree v. Madden, 12 U. S. App. 159, 164, 4 C. C. A. 
408, 410, and 54 Fed. 426, 428; Mehlin v. Ice, 12 U. S. App. 305, 5 
C. C. A. 403, and 56 Fed. 12. The United States has maintained 
treaty relations with this tribe of Indians as such a nation for more 
than a century. Article 8 of the treaty of July 2, 1791 (7 Stat. 39, 40), 
provided: 

"I£ any citizen of the United States, or other person not being an Indian, 
shall settle on any of the Cherokees' lands, such person shall forfeit the pro- 
tection of the United States and the Cherokees may pnnish him or not, as 
they please." ' 

It is not material to the présent issue that this provision has been 
subsequently modiiied. ït shows, as do subséquent treaties, that 
for more than a century this tribe of Indians has claimed and exer- 
cised, and the United States hâve guarantied and secured to it, 
the exclusive right to regulate its local affairs, to govern and pro- 
tect the persons and property of its own people, and of those who 
join them, and to adjudicate and détermine their reciprocal rights 
and duties. The preamble of the treaty of 1835 (7 Stat. 478) shows 
that one of the principal objects of the Cherokees in selling their lands 
east of the Mississippi was to secure for tbemselves a permanent home, 
"where they can establish and enjoy a government of their choice, and 
perpetuate such a state of society as may be most consonant with their 
views, habits, and condition." Thè flfth article of that treaty pro- 
vides: 

"The United States hereby covenant and agrée that the land ceded to the 
Cherokee Nation in the foregoing article shall, in no future time, wlthout 
their consent, be included within the territorial limits or, jurïsdietion of any 
State or territory. But they shall securé to the Cherokee Nation the right, by 
their national eouncUs, to make and carry into eft'ect ail such laws as they 
may deem necessary for the government and protection of the persons and 
property within their own country belonging to their people or such persons 
as hâve oonnected ' themselves with them: provided, alwàys, that they shall 
not be Inconsistent with the constitution of the United States and such acts 
of congress as havé beeu or iuay be passed regulating trade and intercourse 
with the Inûians." . 
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Article 13 of tlie treaty now in force, the treaty of July 19, 1866 
(14 Stat. 799, 803), expressly stipulâtes: 

"That the Judlclal trlbunals of the nation shall be allowed to retain exclusive 
Jurisdiction in ail civil and cruninal cases arising withln their country in which 
members of the nation, by nativlty or adoption,' shall be the only parties, or 
where the cause of action shall arlse in the Cherolcee Nation, except as other- 
wlse provided In thls treaty." 

The act of congress of May 2, 1890, whlch. extends and détermines 
th.e jurisdiction of the United States court in the Indian Territory, 
recognizes the rights secured by this treaty, and déclares "that the 
judicial tribunals of the Indian nations shall retain exclusive jurisdic- 
tion in ail civil and criminal cases arising in the country in which 
members of the nation by nativity or adoption shall be the only par- 
ties" (26 Stat. c. 182, p. 94, § 30); that "nothing in this act shall be 
so construed as to deprive any of the courts of the civilized nations 
of exclusive jurisdiction over ail cases arising wherein members of 
said nations, whether by treaty, blood, or adoption, are the sole 
parties" (26 Stat. c. 182, p. 96, § 31); and "that any member of any 
Indian tribe or nation residing in the Indian Territory may appî}' 
to the United States court therein to become a citizen of the United 
States, and such court shall hâve jurisdiction thereof and shall hear 
and détermine such application as provided in the statutes of the 
United States," but "that the Indians who become citizens of the 
United States under the provisions of this act do not forfeit or lose 
any rights or privilèges they enjoy or are entitled to as members of 
the tribe or nation to which they belong" (26 Stat. c. 182, pp. 99, 
100, § 43). This relation of the United States to thèse Indian tribes 
thus uniformly maintained by the treaties between them and the 
United States, and by the express enactment of this act of con^ 
gress, leave no doubt that the United States court in the Indian 
Territory is expressly excluded from the right to hear and déter- 
mine civil suits to VFhich members of the Cherokee Nation are the 
sole parties. It is conceded that under the laws of that nation the 
appellee became a member of that tribe, by adoption, through her 
intermarriage with the appellant. It is settled by the décisions 
of the suprême court that her adoption into that nation ousted the 
fédéral court of jurisdiction over any suit between her and any mem- 
ber of that tribe, and vested the tribal courts with exclusive juris- 
diction over every such action. Alberty v. U. S., 162 U. S. 499, 16 
Sup. et. 864; Noflre v. U. S., 164 U. S. 657, 658, 17 Sup. Ct. 212. The 
counsel for the appellee seek to escape from this conclusion on the 
ground that the certiflcate of naturalization which she obtained from 
the United States court under section 43 of the act of May 2, 1890, 
deprived her of membership in the Cherokee Nation, and extended 
the jurisdiction of the fédéral court over any controversy she miglit 
hâve with any member of that tribe. But a citizen of the United 
States who becomes a member of one of the civilized Indian tribes 
by adoption does not thereby denationalize himself, and does not be- 
come an Indian. He remains a citizen of the United States. He 
still owes support and allegiance to the land of his birth, and is still 
entitled to her protection against the assaults of every foreign prince, 
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potentate, or power. U. S. v. Rogers, 4 How. 567, 572; City of Min- 
neapolis v. Reum, 12 U. S. App. 446, 6 G. 0. A. 31, and 56 Fed. 576. 
His adoption into one of thèse tribes h.as the effect to bestow on Mm 
the privilèges and immunities of its members, and subjects Mm to 
thé laws and usages of thé tribe, but it has no greater effect. It de- 
prives him of the right to appeal to the fédéral court for redress 
for civil injuries he sustains from members of the tribe of Ms adop- 
tion, but it confers upon him the right to hâve thèse wrongs re- 
dressed in the courts of Ms adopted tribe. His adoption into an 
Indian tribe has an effect upon his right to sue in the fédéral court 
analogous to that of a change of citizenship from one state to an- 
other. A native-born citizen of the state of Missouri has the right 
to the détermination in a fédéral court of every controversy involv- 
ing the requisite amount which he may hâve with a citizen of the 
state of minois. If, however, he becomes a citizen of the state of 
Illinois, he thereby surrenders that right, and is compelled to submit 
his controversies with the citizens of that state to its own judicial 
tribunals. Nor does he cease to be a citizen of the United States 
because he changes Ms résidence from Missouri to Illinois. Nor 
would any certiflcate of naturalization from a fédéral court remove 
his disability to sue the citizens of his adopted state in the fédéral 
tribunals. Adoption into an Indian tribe has a like effect. It leaves 
the citizenship in the United States unalïected, but it ousts the ju- 
risdiction of the fédéral court over controversies between the adopted 
member and the other members of his tribe, and confers exclusive 
jurisdiction thereof upon the tribal courts. Section 43 of the act 
of May 2, 1890, was never intended to empower the fédéral court in 
the Indian Territory to naturalize those who were already citizens. 
Its only purpose and sole effect was to empower that court to nat- 
uralize Indians; to naturalize those who were not, and never had 
been, citizens of the United States. The resuit is that the fédéral 
court in the Indian Territory is without power to naturalize a citi- 
zen of the United States who has been adopted as a member of 
one of the civilized Indian nations, and its certiflcate of such natural- 
ization does not restore the ousted jurisdiction of the fédéral court 
over controversies between such a citizen and the members of a 
tribe which adopts him. The decree of the United States court of 
appeals in the Indian Territory and of the United States court in the 
Indian Territory must be reversed, with costs, and the case must be 
remanded, with directions to the trial court to dismiss it for want 
of jurisdiction; and it is so ordered. 
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FIRST NAT. BANK OF MANISTEE, MIOH., et al. v. MARSHALL & 
ILSLEY BANK OF MILWAUKEE, WIS. 

(Circuit Court of Appeals, Sixtli Circuit December 7, 1897.) 

No. 474. 

V Banks— Rbpkbsbntation bt Cashibb— Estoppbl. 

Tlie cashier of a bank does not act as its agent or représentative in an- 
swering an inquiiy addressed to tiim by another banic as to the business 
standing of a tliird person; and the banli is not bound or estopped by 
statements so made by bim, bis act being one not relating to tbe business 
of bis bank, but simply one of customary courtesy, réndered without con- 
sidération. 

2. SaMB— EsTOPPBI, BT ACTS OF OPFICERS— PrIORITIES OP LIBNS. 

Tbe failure of tbe ofiicers of a bank, in answering a gênerai Inquiry from 
another bank as to the charaeter and standing of a customer, to diselose 
the fact that the customer was indebted to tbeir bank, and that it held 
liens on certain of bis property, will not estop it to assert such liens as 
agalnst a mortgage subsequently taken by tht inquiring bank, in the ab- 
sence of any fraudulent intent. 

Appeal from the Circuit Court of the United States for the Western 
District of Miehigan. 

Bill for foreclosure by the Marshall & Hsley Bank of Milwaukee, 
Wis., against the Watervale Manufacturing Company, the First Na- 
tional Bank of Manistee, Mich., and others. From a decree postpon- 
ing a lien held by the lâtter bank to complainant's mortgage, it ap- 
peals. 

The original bill in this cause was filed to foreclose a mortgage executed in 
favor of appellee by the Watervale Manufacturing Company, conveying, be- 
sldes other property, certain lots and a strip or parcel of land situated at 
Watervale, Mich., on which there Is a sawmill and lumber plant, with pier 
and otber improvements. The bill allèges that, at or soon after the date of 
exécution of the mortgage in favor of appellee, it was discovered that the ap- 
pellant claimed a lien on the same lots and parcel of real estate prier in time 
to the lien of appellee's mortgage. Appellant was made a défendant to the 
original bill, for the purpose of having appellant's Uen postponed to the lien 
of appellee's mortgage, and this was the relief sought against appellant. 
After answer to the original bill, appellant filed a cross bill to foreclose the lien 
In its own favor, which was answered, and the question presented under both 
the original and cross bills is one of priority of lien on the same real estate. 
In the relief sought against appellant, the original bill proceeded upon the 
ground that appellant was precluded by estoppel from asserting priority 
for its lien as against appellee, the main facts being set out in the bill. Ap- 
pellant is a banking association, organized under the acts of congress, and 
appellee Is a state bank, formed under the laws of the state of Wisconsin. 
For convenience, appellant may be called the "Manistee Bank," and appellee 
the "MUwaukee Bank." On tbe hearing, the conclusion was reached by the 
circuit court that the lien of the Manistee Bank, though prier in date, ought 
to be postponed to the lien of the Milwaukee Bank; and It was decreed ac- 
cordlngly, and the case is brought hère by appeal for review. 

Hanchett & Hanchett, for appellant. 

Dovel & Smith and Frank M. Hoyt, for appellee. 

Before TAFT and LURTON, Circuit Judges, and CLARK, District 
Judge. 
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OLAEK, District Judge, after making tke foregoing statement, de- 
liveréd the opinion of tlie court. 

Tlie estoppel urged against the Manistee Bank, and on account of 
wliieh its lien was postponed, is predicated mainly on a letter writ- 
ten by Dunliam, cashier of that bank, to Ilsley, vice président of tlie 
Milwaukee Bank, wMch. is as f ollows : 

"Manistee, Mich., Jan. 2, 1894. 

"Marshall & Ilsley Bank, Milwaukee, Wis.— Gentlemen: In reply to y ours 
of the 29th ult, would say Mr. Haie has a fine réputation as a compétent, care- 
ful, andi Industrious business man. He has no bad nor expensive habits, but 
always gives his business the closest attention, and is very careful in his ex- 
penses. As near as I can judge, he has Invested In his business about $40,000 
above his Indebtedness. Had lumber held up ps well as it bpened in the 
spring, I understand he would hâve cleared up nearly ail of his indebtedness. 
"Yours, truly, Geo. A. Dunham, Cashiev." 

ïbe letter to which this was an answer was as f ollows: 

"Milwaukee, Wis., Dec. 29, 1893. 
"Geo. A. Dunham, Esq., Cashier, Manistee, Michigan— Dear Sir: Will you 
be kind enough to give us what information you can in regard to the char- 
acter and flnancial standing of Léo F. Haie, of Vv'atervale, which will be re- 
garded as entirely confldentlal. Thanking you in advance, we remain, 

"Yours, very truly, O. F. Ilsley, Vice Près." 

The inquiry was the resuit of an application for a loan made by 
the Watervale Manufacturing Company through Ellis, who presented 
a statement of the property and assets of that corporation prepared 
by Léo F. Haie, treasurer and mènerai manager of the compaoy. In 
this statement the real estate in question was included. In consid- 
ering this letter and its eiïect, it becomes necessary to first déter- 
mine whether it is to be treated as the letter of the bank, and affect- 
ing it as such, as seems to hâve been the view of the circuit court, 
and certainly the view presented by counsel for the Milwaukee Bank 
in argument at the bar. We are clearly of the opinion that Dun- 
ham cannot be regarded as acting for or as the agent of the bank in 
writing this letter. The acts and déclarations of a cashier of a bank 
are binding on the bank, and affect it only when the cashier is in the 
discharge of his duty as such cashier, àcting either in the gênerai Une 
of duty, or in regard to some business transaction with the bank 
pending at the time, and coming within his duty and authority. It 
is not insisted that there was any express authority eonferred upou 
Dunham, cashier, to make voluntary answers of this kind to other 
banks, or the customers of other banks, although the practice of do- 
ing so is very common in the nature of the case. It is well under- 
stood to be a mère favor or courtesy, such as one banking institu- 
tion extends to another. It was no part of the duty of Dunham, as 
cashier, to f urnish such an answer as he did ; and, not being a duty 
belonging to his position, there was no implied authority from the 
bank to do so. To require that the bank sliall make good statements 
ot this kind would be to impose on banks extraordinary liability for 
the acts of their agents, ^àch as belonp-s to the relation of principal 
and agent in regard to no other line of business. To hold the bank 
liable for a mère voluntary statement made by its cashier, without 
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considération, and having no relation to any business trajisaction 
with. the bank, would be to subject the property of the bank to sucb 
risk as would tend tb prevent tbe investment of capital in sucb an in- 
stitution. We regard this question as now well settled by the adjudged 
cases. Horrigan v. Bank, 9 Baxt. 137; U. S. v. City Bank of Colum- 
bus, 21 How. 356-365; Mapes v. Bank, 80 Pa. St. 163-165; Bank 
V. Dunn, 6 Pet. 51, 59, 60; Bank v. Jones, 8 Pet. 12-16; First Nat. 
Bank v. Océan Nat. Bank, 60 N. Y. 278, 291, 296. Tbe same prin- 
ciple bas been announced in many other cases, but we refer to only 
some of thèse, as follows: Gray v. Bank, 81 Md. 631, 32 Atl. 518; 
Bank t. Foote, 12 Utah, 157, 42 Pac. 205; Louisville Trust Go. v. 
Louisville, K A. & G. Ky. Co., 43 U. S. App. 550, 22 G. C. A. 378, and 
75 Ped. 433; Surety Go. v. Pauly, 38 U. S. App. 254, 18 G G. A. 644, 
and 72 Fed. 470. 

ït remains to inquire whether this letter, taken in connection with 
the whole of the évidence in the case, establishes that the ofiBcers of 
the Manistee Bank, acting in the interest of the bank, bave, by fraudu- 
lent misrepresentation or concealment, or both, misled the Milwaukee 
Bank into making a loan which it would not otherwise bave made, in 
conséquence of which it has or will sustain a loss. Such misrepre- 
sentation and concealment are the grounds alleged for the contention 
that appellant has, by équitable estoppel, lost priority for its lien of 
older date. This renders it necessary to go into the material facts at 
length. Stated in the order of time, thèse facts are as follows: 

On the 16th day of December, 1892, Léo F. Haie was indebted to 
the Manistee Bank in a sum which may be stated as |18,000, the exact 
amount not being important. He had for seTcral years been a cus- 
tomer ôf that bank, and transacting business with it. At that date, 
the président of the bank insisting that the debt should be in some 
way secured. Haie assigned to George A. Dunham, cashler of the 
Manistee Bank, two unrecorded land contracts made by William Vin- 
cent, in favor of said Haie, on which there was a balance of purchase 
money due of |2,500. Thèse land contracts were assigned to Dun- 
ham, as security for the debt of Haie to the bank. On the 2d day of 
September, 1893, Haie made a bill of sale for the purpose of securing 
the same debt, in favor of the bank, of certain timber called "cedar 
stock," in boom, in and around Lake Herring. This bill of sale was 
made in favor of the bank at the request of Haie, in order to release 
certain stock in the South Arms Lumber Gompany, then held as se- 
curity for the same debt. This bUl of sale was not filed for record in 
the office of the clerk of the proper township, as required by the law of 
Michigan, until June 7, 1894. On the 21st of December, 1893, pur- 
suant to an understanding with Haie, the Manistee Bank paid to Vin- 
cent the balance due on the land contracts ; and Vincent made deeds 
for the land to Dunham, cashier of the bank, absolute in f orm, but in 
trust as security for the debt before mentioned, and the further amount 
thus paid to Vincent. Thèse deeds were not recorded as required by 
the law of Michigan until June 23, 1894; so that, from the time the 
eontract of sale was made between Vincent and Haie, the record title 
remained in Vincent until the deeds from Vincent to Dunham were 
put on record, June 23, 1894, as before stated. In explanation of t|ie 
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delay in flling the bill of sale for the cedar stock in the proper office, 
Dunham, cashier of the bank, states that the bill of sale was filed away 
at a proper place in the bank office, and overlooked until about the 
date when it was flled in the office, viz. Jmie 7, 1894. In explanation 
of the delay to hâve the deeds f rom Vincent to Dunham recorded, the 
président oî the bank says that taxes were due f rom Haie on the land, 
which Haie promised to pay, and, when paid, to give notice, so that 
thèse deeds might be recorded; it being required under the law of 
Michigan that ail taxes should be paid on land before a deed therefor 
could go on record. The président of the bank states that the deeds 
were recorded as soon as notice was given by Haie that the taxes had 
been paid, and says, further, that the deeds were withheld from regis- 
tration for no other reason, and with no other purpose or motive. 
Haie was a lumber merchant and manufacturer, and seems to hâve 
transacted a large business, borrowing considérable sums of money 
from time to time, and during the year 1893 was considerably pressed 
for money with which to carry on his business and meet his debts as 
they matured. He was at various times during that year indebted 
considerably to persons and companies other than the Manistee Bank, 
and thèse gênerai facts were no doubt well understood, at least in a 
gênerai way, by the offlcers of the Manistee Bank. Charles H. EUis, a 
lumber commission merchant, of Milwaukee, Wis., had handled much, 
if not ail, of the product of Hale's plant at Watervale. He had been 
doing business with Hde for several years, and was well acquainted 
with him. 

In November, 1893, negotiations were set on foot between Haie, 
William M. Williams, and Fred E. Mansfleld, of Milwaukee, through 
the aid of EUis, for the purchase by Williams and Mansfleld of a half 
interest in the sawmill plant at Watervale. During the time over 
which thèse negotiations extended, and early in December, 1893, Haie, 
Williams, Mansfleld, and Ellis met T. J. Ramsdell, président of the 
Manistee Bank, at the Buckner House, in Manistee, where the gênerai 
subject of the negotiations was mentioned. Among other things, it 
was statéd to Eamsdell that Williams and Mansfleld were about to 
purchase an interest in the Haie sawmill plant, and could or would do 
so, provided the Manistee Bank would take a mortgage for |24,000 on 
property at Milwaukee, which mortgage Williams, or Williams and 
Mansfleld, proposed to transfer to the Manistee Bank in payment of 
Hale's indebtedness to that bank. It was arranged that Ramsdell 
should go to Milwaukee, make an examînation, and détermine whether 
the Manistee Bank would take the mortgage. While Ramsdell was at 
Milwaukee, an interview occurred between him and Ellis at the 
Plankinton House, in which Ellis states that he made speciflc inquiry 
of Eamsdell about Hale's property, and whether the bank had any lien 
or claim on the real estate, and that Ramsdell stated that the bank 
had no lien on tiie property. This statement is directly and positively 
denied by Eamsdell, who says no such statement was ever made, nor 
anything in substance or efflect like such statement. After his return 
to Manistee, Ramsdell, président of the Manistee Bank, reported that 
the Milwaukee mortgage was not satisfactory, and would not be ac 
cepted by the bajik. Haie, WUliams, and Mansfleld went to Manistee, 
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and had a second interview with Eamsdell at his office, on the 27th 
of December, 1893. The subject of Hale's indebtedness to the bank 
was then discussed, but there is a conflict in the testimony as to what 
was said and what occurred on that occasion. It is, however, not 
disputed, that the effort on the part of Haie, Williams, and Mansfield 
was to arrange with the Manistee Bank either to pay Hale's debt to 
the bank, or to so secure the debt that the bank would not press its 
collection. Kamsdell states that he said to Williams that the bank 
had just paid f 2,500 to Vincent to obtain title to the property on the 
contract from Vincent to Haie, which had been assigned to the bank, 
and that the bank ought to hâve that amount paid at once, which 
Williams said could be paid by January 15, 1894. Eamsdell says that 
he then prepared and handed to Williams a mémorandum showing the 
amount and date of payments which would be satisfactory to the bank, 
a copy of which is as f oUows : "$2,500, due Pebruary 1, 1894 ; $6,500, 
due June 1, 1894 ; |6,500, due January 1, 1895. Stock of cedar to be 
held by us until January payment of 1895 to be met." "And I signed 
my name to it, — T. J. Ramsdell. I made a mémorandum on the same 
pad." Mansfield, WUliams, and Haie then returned to Watervale, and 
on the 28th of December, 1893, Williams and Mansfield purchàsed a 
half interest in Hale's plant, and f ormed the corporation known as the 
"Watervale Manufacturing Company"; and on the same day Haie 
conveyed to that corporation practically ail of his Watervale property, 
real and personal, including the real estate now in controversy, but 
conveying this real estate by quitclaim deed only. Mansfield and 
Williams agreed to pay Haie, for a half interest in the property, the 
sum of $30,000. The capital stock of the Watervale Manufacturing 
Company was fixed at $75,000, and $60,000 of the stock was treated as 
paid up by the property conveyed by Haie to the manufacturing Com- 
pany. Accordingly, $30,000 of paid-up stock was issued to Mansfield 
and Williams, and a like amount to Haie, and the corporation was 
duly organized by the élection of Williams, Haie, and Mansfield as 
ofiQcers. Williams and Mansfield executed to Haie their notes, which 
amounted in the aggregate to $30,000 ; and $22,000 of thèse notes were 
transferred by Haie to the Manistee Bank, as further security for its 
debt against Haie, with the agreement that any sums paid on such 
notes should be credited on the bank's debt against Haie, and also on 
Williams' and Mansfleld's notes. On the same day that the corpora- 
tion was organized, viz. December 28, 1893, and on which Haie con- 
veyed his property to that corporation, a contract was executed be- 
tween Haie and Williams and Mansfield, a copy of which is in évi- 
dence, and is as foUows: 

"We, Williams and Mansfield, do hereby agrée to and with Léo ¥. Haie 
to pay to the First National Bank of Manistee, Mich., the following amounts, 
as hereinafter stated, viz.: On or before February 1, 1893, !!;2,500; on or 
before June 1, 1894, f56,5O0; on or before January 1, 1895, $6,500; on or before 
January 1, 1896, $6,500,— and, upon the payments of the said sums as stated, 
the said sums are to be indorsed upon our notes for lllie amounts, bearing date 
of this agreement, and due as before mentioned at said bank, but drawing in- 
terest at the rate of six per cent, per annum. Léo F. Haie agrées that upon 
the payment of the said amounts to said bank, as stated, to malie indorsements 
as stated upon tlie said notes, and when the entire sum of twenty-two thou- 
sand dollars ($22,000) is fully paid, to deed by warranty deed the property now 
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held by Plrst National Bank of Manîstee, Manistee, MIch. (as secudty for his ob- 
ligation to them>, to thé Waterrale Manufacturlng Company, thls day organi^eû. 

"Williams & MansfieW. 

"Léo F. Haie." 

In this connection it should be stated that the flrst, second, and third 
of the notes executed by Williams and Mansfield to Haie, and tians- 
ferred by Haie to the bank, correspond exactly in date of payment and 
amount with the flrst, second, and third payments mentiôned in this 
contract, and in like manner correspond with the flrst, second, and 
third pajTnents in the mémorandum which Eamsdell says he f urnished 
Williams at the interview in Manistee, on December 27, 1893. The 
bearing of this agreement as to dates and amounts will be noticed 
further on. On the next day after the formation of the corporation, 
to wit, December 29, 1893, Ellis made application to the Milwaukee 
Bank for a loan in favor of the Watervale Manufacturing Company, 
explaining to the vice président, with whom the loan was negotiated, 
that he desired it in order that the manufacturing company might pur- 
chase timber, and work it up during the winter for the market in the 
spring and summer folio wing, and stating, further, that he was 
handling the product of the manufacturing company, and expected 
to repay the loan out of the proceeds of sales of the product to be 
made by him. Haie had prepared a statement of the assets of the 
manufacturing company, which included the real estate covered by 
the deeds from Vincent to Dunham, and by quitclaim deed from Haie 
to the manufacturing company, and this was presented by Ellis to 
Ilsley in the negotiations for loan. Ellis explained to the vice prési- 
dent of the bank, Charles F. Ilsley, that he had known Haie for some 
years, and that he regarded him as an honorable, responsible, and 
excellent business man. Dsley says, after putting varions questions 
to Ellis in regard to the property of the Manufacturing Company, that 
he told Ellis he would write to the Manistee Bank, and that, if what 
Ellis said was in a measure corroborated by that bank, he thought the 
loan would be made. On the 29th of December, 1893, Haie was noti- 
fled by telegram from' Williams that a letter had been written to the 
Manistee Bank, the telegram indicating that the Milwaukee Bank had 
written to Eamsdell. A letter is put in évidence as written by Haie 
to Williams on the 29th day of December, 1893, in which Haie, after 
acknowledging that the telegram had been received, says: 

"On recelpt of same, thls a. m., I wrote Mr. Ramsdell, fuUy stating what 
we had done to organize the company, etc., and went over everythiiis?, and 
asked him to put no eold water on the matter, and I take that letter to Prank- 
fort with me thls a. m. I will mail it the same time I do this, se it goes out 
this afternoon. I wrote you this morning, mailing papers you left, etc. Now, 
I hope money matters will be ail right, and that I shall know soon, as you know 
my position, I think, fully, and do not wish to get embarrassed on the start. 
I gave Kamsdell the same statement I gave you in détails, etc.; so that he 
would act understandingly. Now, should you send telegram in the morning 
before 10 o'eloek, send it to Plerport, Mlch.; If after that time, send to Frank- 
fort, Mlch. 

"ïours, very truly, Léo F. Haie." 

It is also disclosed by the record that on the same day Haie wrote 
Ellis, stating, in substance, the same thing as was stated in the 
above letter to Williams. Ramsdell dénies that he ever received 
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any such letter from Haie as indicated in tlie foregoing letter to Wil- 
liams, and Haie, on being pressed on cross-examination, declined to 
say wliether h.e in fact wrote snch. letter to Eamsdell, and says, in 
substance, that he might bave done so, or that be migbt bave cbanged 
bis mind, and concluded not to do so. It is furtber brought out in 
testimony tbat Haie bad a letterpress copy book in wbicb at tbat 
date he was in tbe babit of copying sucb personal letters as it was 
tbougbt important to préserve. Tbis book is not produced in évi- 
dence, altbougb called for on cross-examination, and altbougb five 
or six otber books wbicb bad been previously used were produced. 
Mr. Haie says tbis particular book was kept witb tbe otb.er books, 
and tbat be is unable to find it after making searcb for it. It is not 
quite clear wbetber tbe cedar stock covered by tbe bill of sale to tbe 
Manistee Bank on September 2, 1893, was excepted from tbe con- 
veyance from Haie to tbe manufacturing company. It is not impor- 
tant now to consider bow tbis was. On tb.e 29tb of December, 1893, 
Mr. Ilsley, vice président of tbe Milwaukee Bank, made inquiry in 
regard to Haie, by letter addressed to tbe casbier of tbe Manistee 
Bank. Tbis letter, witb Dunbam's answer, bas already been set out. 
Ilsley testifies that, on receipt of tbis letter from Duiiliam, be agreed 
witb Ellis to loan the Watervale Manufacturing Company a sum* 
not exceeding |15,000. He states very distinctly tbat in making the 
loan be relied upon tbe statement of tbe property of tbe Watervale 
Manufacturing Company, as prepared byHale, andfumished tbrougb 
Ellis, togetber witb wbat Ellis said as to tbe réputation and finan- 
cial standing of Haie, as well as wbat was said in tbis letter from 
Dunbam on tbe same subject. He says tbat the letter of Dunbam 
was tbe final statement on wbicb be decided to make tbe loan. Be- 
tween tbe 8tb of January, 1894, and tbe 7tb of May, following, tbe 
bank bad loaned to tbe Watervale Manufacturing Company tbe sum 
of $25,000. Notes were taken, signed by tbe Watervale Manufactur- 
ing Company, witb a written guaranty of payment of eacb note, 
signed individually by Haie, Williams, Mansfleld, and Ellis. Ilsley 
states tbat, wben application was made for a loan above 115,000, be 
called attention to tbe fact tbat tbe loan was, according to tbe agree- 
ment, not to exceed |15,000, but says tbat, after full considération 
of tbe matter, he tbougbt tbe best method to secure tbe payment of 
wbat was already loaned was to make a furtber loan of money. 
Payments bave been made on tbis indebtedness until now there re- 
mains a balance of |17,000 of principal. On the 9tb of July, 1894, 
it became évident tbat tbe business of the Watervale Manufacturing 
Company was in very unsatisfactory sbape, and not being success- 
fuUy prosecuted; and thereupon, after proper steps taken, two 
mortgages were executed in favor of the Milwaukee Bank, — one cov- 
ering tbe real estate, and tbe otber the personal property, of tbe 
Watervale Manufacturing Company. A demand note was then exe- 
cuted for $23,000, tbe balance then due to tbe Milwaukee Bank. De- 
mand was made, and on the 4th of August, 1894, tbe original bill 
was flled by tbe Milwaukee Bank in tbe court below, to foreclose 
thèse mortgages, and for tbe appointment of a receiver. It was al- 
légea that the Milwaukee Bank bad just recently discovered the fact 
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of the existence of the deeds to Dunham, as well as th.e bill of sale 
of tàe cedar stock to the Manistee Bank, tliat stock having been in- 
cluded in the chattel mortgage executed by the Watervale Manufa«- 
turing Company to the Milwaukee Bank. The bill, as we hâve seen, 
sought to hâve the lien of the mortgage of July 9, 1894, declared 
prior to the lien held by the Manistee Bank, upon the ground that 
the officers of the Manistee Bank had fraudulently combined with 
Haie to aid him to obtain a loan in order that he might thereby be 
enabled to pay his indebtedness to the Manistee Bank, and that it 
was in aid of this purpose that the deeds were withheld from regis- 
tration, and the bill of sale not flled as required by law. The plead- 
ings are sufficient to admit of the further contention now made in 
argument that, if the proof does not sustain the charge of a fraudu- 
lent combination, nevertheless the ofïicers of the Manistee Bank 
were aware of the loan which the Milwaukee Bank was about to 
make tO- the Watervale Manufacturing Company, and had knowl- 
edge that Haie had included the real estate covered by the Vincent 
deeds, as well as the cedar stock in the statement prepared of the 
assets on which the loan was obtained, and that, under such circum- 
stances, it was the duty of the bank to make known the fact of its 
.lien, and, having failed to do so, it is precluded by estoppel from 
now claiming priority for its lien. The bill was answered by the 
Manistee Bank as well as the Watervale Manufacturing Company, 
the Manistee Bank denying ail charges of fraud and collusion, and 
distinctly denying ail knowledge of the proposed loan from the Mil- 
waukee Bank, and also denying ail knowledge of the faot that Haie 
had included the real estate in any statement of assets of that Com- 
pany. 

It should be stated that there is hère no longer any question for dé- 
termination in regard to the bill of sale. Af ter the Milwaukee Bank 
had taken possession of the property covered by the bill of sale, an 
action of replevin was instituted in thè state court for possession 
of that property, which resulted in a judgment in favor of the Manis- 
tee Bank, and the judgment was on writ of error afSrmed by the 
suprême court of Michigan. The contention in that case was that 
the Manistee Bank, not having flled its bill of sale in the proper of- 
fice, so as to'give public notice, was under duty on the facts to make 
known the fact of its lien, and that, not having done so, it had 
waived its right to claim the lien as against the Milwaukee Bank. 
An attempt was made to show that the Manistee Bank had knowl- 
edge of ail of the facts by reason of the letter of inquiry to Dunham, 
as well as the letter which Mr. Haie said in the communication to 
Williams had been written to Eamsdell, président of the bank. In 
regard to this contention, the suprême court of Michigan said : 

"It iB inslsted that It was the duty of the plalntlff, In reply to the letter to 
the défendant inqulrlng as to the character and flnanclal standing of Mr. 
Haie, to State the Indebtedness of Mr. Haie to it. There might be clrcum- 
stances where this would be required. This letter, however, contalned no 
Intimation that the défendant bank was iutending a loan to Mr. Haie. In 
fact, It contemplated a loan to the corporation, and made the loan to it, but 
no Intimation of this purpose is found In the letter. In order to create an 
•stoppel la pais, it must appear that the party niaking the représentations 
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knew or was informcd that the party to vvhom they were made intended to 
rely upon them. ïhùrule applicable to this ease cannot be better stated than 
it was by Lord Campbell, in Howard v. Hudson, 2 El. & Bl. 10: 'If a party 
willfuUy malîes a représentation to another, meaning It to be acted upon, and 
it Is so acted upon, that gives rise to wliat is ealled an "estoppel." It is not 
quite properly so ealled, but it opérâtes as a bar to receiving évidence con- 
trary to that représentation, as between tbose parties. Like the ancient 
estoppel, this conclusion shuts out the truth, and is odious, and must be strict- 
ly made out. The party setting up such a bar to the réception of the truth 
must show that there was a willful intent to make bim act on the faith of the 
représentation, and that he did so act' Boyd v. Stone, 11 Mass. 349. See, 
also, Hyde v. Powell, 47 Mich. 156, 10 N. W. 181; Heyn v. O'Hagen, 00 Mich. 
150, 26 N. W. 861; Pearson v. Hardin, 95 Mich. 369, 54 N. W. 904; Pierce v. 
Andrews, 6 Cush. 4; Freeny v. Hall (Ga.) 21 S. E. 163; Meisel v. Welles (de- 
cided at the présent term) 65 N. W. 289, where the meaning of the term 'will- 
ful' is discussed. No statement of liabilities was ealled for, but only his 
character and iinancial standing as a business man. Banks, as well as indi- 
viduals, frequently write for Information of this character. Business men of 
the highest standing and crédit often obtain loans at banks for carrying on 
their business. When an inquiry cornes to such bank asking simply for the 
character and financial standing of the merchant, the bank is not bound at 
its péril to report any loans which such merchant may hâve at its bank. 
Banks, too, often make such inquiries, not for themselves, but for their local 
customers. The plaintifC was not therefore, as a matter of law, estopped by 
his letter in this case. The entire question was submitted to the jury, under 
instructions very favorable to the défendant. Error is assigned upon that 
portion of the instructions above stated in regard to the statements found 
in the letter of Mr. Haie of December 30, 1893, to Mr. Williams, and to the 
letter of Mr. Dunham, the cashier, to Mr. Ilsley. The proof was not concluslve 
that Mr. Haie wrote the letter to Mr. Eamsdell. He is not positive that he 
wrote It, and he stated that he found no copy of such letter in his letter book. 
In which it was his custom to keep copies of his letters. Mr. Ramsdell was 
a witness, and was not asked by either pa'-ty in regard to this letter. Under 
the évidence, the question was one of fact for the détermination of the jury. 
It is claimed that the bill of sale upon Its face is too indefinite and uncertain 
to hâve effect as security. This might become important if Haie had eon- 
veyed the title to his company, and if it weré eonclusively established that the 
défendant bank had obtalned a valid lien upon ihe property as that of the 
Watervale Company. As between the vendor and the vendee, or the mort- 
gagor and the mortgagee, the bill of sale could not be held indefinite and un- 
certain for failure to state the amount secured thereby. Under the instruc- 
tions, the jury must hâve found that the title was not conveyed by Haie to 
the Company. Therefore, the défendant is not in position to raise this ques- 
tion. Complaint is made of the rejection of certain testimony ofCered in re- 
gard to statements claimed to hâve been made by Mr. Haie after the défend- 
ant had obtained its mortgage. There was no offer to connect the plaintiff 
with thèse statements, and therefore they could not be binding upon it. The 
testimony was properly rejected. We find no error upon the record, and the 
judgment Is afBrmed." First Nat. Bank of Manistee v. Marshall & Ilsley Bank 
of Mllwaukee, 65 N. W, 604. 

As before stated, the letter from the Milwaukee Bank to Dunham, 
cashier of the Manistee Bank, was apparently treated as a letter to 
the bank itself, and the answer by Danham as the answer of the 
bank. Both Dunham and Eamsdell very distinctly state that neither 
Ramsdell nor anv director or other offlcer of the bank was aware 
of the letter to Dunham, and that Dunham never mentioned the fact 
of having received or answered any such letter, and that this fact 
was only known to Ramsdell a considérable time afterwards. It 
will be observe J by référence to the letter that it makes uo inquiry 
whatever in regard to the Watervale Manufacturing Company or its 



734 83 FEDERAL REPORTER. 

property or assets. The inquiry is of thé most gênerai character, 
and limited to the character and flnancial standing of Mr. Haie in- 
dividually. Kamsdell and Dunham both testify that at the time 
tney were net aware of the fact that the Watervale Manufacturing 
Company had been formed as a corporation ; that they had no knowl- 
edge of any proposed loan from the Milwaukee Bank to that Com- 
pany, and noknowlédge whatever of any statement made or list 
of assets prepared and furnished for the purpose of obtaining such 
loan. Their déniai in thèse respects is very positive. We think 
that, to establish conditions necessary to giye rise to an équitable 
estoppel, it would be necessary to show, not merely that the ofQcers 
of the Manistee Bank had such gênerai knowledge as the letter from 
Ilsley to Dunham would imply, but that they had spécifie knowledge 
that a loan was being negotiated, and that the real estate on which 
it held a lien was included in the sehedule of property which was 
being made the basis of the loan, and, further, that the bank offlcers 
were aware of the fact that Haie was claiming an unincumbered 
title to this real estate, as there would exist no reason why Haie 
might not include the property in the sehedule for the purpose of 
using his equity of rédemption therein as a basis of crédit, provided 
the Milwaukee Bank was not misled upon that point. It certainly 
could not be maintained that the letter to Dunham, without more, 
conveyed, by implication, knowledge of any of thèse spécifie facts; 
nor could it be claimed that, in the answer to so gênerai an inquiry, 
there would be any gross négligence in not disclosing the existence 
of the Manistee Bank's lien; and the proof in this record fails to 
establish, in our opinion, any fraudaient intention in making such an 
answer as was made. It is quite évident that the suprême court 
of Michigan, in the case refprred to, entertained the opinion that 
there was nothing in this letter and answer sufflciently spécifie, as 
to facts, to give rise to an estoppel, and the view expressed! by that 
court is in harmony with other well-considered casesi 

In Brant v. Iron Oo., 93 U. S. 326, the éléments necessary to con- 
stitute an estoppel of the kind now relied on were much considered. 
Mr. Justice Field, speaking for tiie court, said: 

"It is diffleult to see where the doctrine of équitable estoppel cornes in hère. 
For the application of that doctrine, there must generally be some intended 
déception in the conduct or déclarations of the party to be estopped, or such 
gross négligence on his part as to amount to constructive fraud, by which 
another has been misled to his injury. 'In ail this class of cases,' says Story, 
'the doctrine proceeds upon the ground of constructive fraud, or of gross négli- 
gence, which in effect implies fraud. And, therefore, when the circumstances 
of the case repel any such inference, although there may be some degree of 
négligence, yet courts of equity will not grant relief. It has been aecordingly 
laid down by a very learned judge that the cases on this subject go to this 
resuit only: that there must be positive fraud or concealment or négligence so 
gross as to amount to constructive fraud.' 1 Story, Eq. Jur. 391. To the 
same purport Is the language of the adjudged cases. Thus, it is said by the 
suprême court of Pennsylvania that 'the primary ground of the doctrine is 
that it would be a fraud in a party to assert what his prevlous conduct had 
denled, when on the faith of the déniai others hâve acted. The élément of 
fraud is essential either in the Intention of the party estopped, or in the efCect 
of the évidence which he attempts to set up.' Hill v. Epley, 31 Pa. St. 334; 
Henshaw t. Blssell, 18 Wall. 271; Boggs v. Mining Co., 14 Cal. 368; Davis 
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V. Davis, 26 Gai. 23; Coiû. v. Moltz, 10 Pa. St. 531; Copeland v. Copeland, 28 
Me. 539; Delaplaine v. Hitchcock, 6 Hlll, 14; Hawes v. Marchant, 1 Ourt. 
136, Fed. Cas. No. 6,240; Zuchtmann v. Boberts, 109 Mass. 53. And It would 
seem that to the enforcenïent of an estoppel of thls character with respect to 
the title of property, sûch as will prevent a party from assertlng bis légal 
rights, and the effect of which wlU be to transf er the enjoyment of the prop- 
erty to another, the intention to deceive and mislead, or neghgence so gross 
as to be culpable, should be clearly established. 'It is also essential,' contin- 
ued the court, 'for Its application with respect to the title of real estate, that 
the party elaiming to hâve been influenced by the conduct or déclarations of 
another to bis Injury was hlmself not only destitute of knowledge of the true 
State of the title, but also of any convenient and available means of acquiring 
such knowledge. Where the condition of the title is known to both parties, 
or both hâve the same means of ascertaining the truth, there can be no es- 
toppel. Orest V. Jack, 3 Watts, 240; Knouff v. Thompson, 16 Pa. St. 361.' " 

The cases of Henshaw t. Bissell, 18 Wall. 255, and Marshall v. 
Hubbard, 117 U. S. 415, 6 Sup. Ct. 806, are to the same eflEect. 

We hâve referred to the éléments necessary to give rise to estop- 
pel in respect to a right or lien snch as that now in question. It 
has been seen that the faets must be clearly established. We now 
refer only briefly to such other points in the évidence as hâve been 
treated as material, besides the letters just mentioned. Ellis testi- 
fies, as before stated, that, in the interview at the Plankinton House, 
Eamsdell told him that the bank had no lien or incumbrance on the 
property of Haie, and that he communicated to the vice président of 
the MUwaukee Bank the conversation thus had with Kamsdell. Eams- 
deU dénies this, as we hâve seen, and the vice président of the Milwau- 
kee bank, in his testimony, does not sustain EUis in this respect. It is 
altogether improbable that Ilsley would hâve forgotten so important 
a fact as this, and his failure to sustain EUis in this respect is very 
signiflcant. Ellis is the only solvent party on the notes to the Mil- 
waukee Bank, and the payment of the balance due on that debt, or 
any large part thereof, would render him insolvent. He is theref ore 
testifying under the influence of the strongest possible pecuniary mo- 
tive. For Kamsdell to hâve made such a statement at that time was 
not only to hâve stated a falsehood directly to the préjudice of his 
bank, but to hâve done so under circumstances which did not call 
for such a statement, and without any adéquate motive for doing 
so. Under thèse circumstances, we are unable to accept the state- 
ment of Ellis as sufiflcient to overcome the positive déniai of Eams- 
dell. Again, Williams says that he believes Eamsdell saw, in the 
interview at the Buckner House, the statement of assets, prepared 
by Haie for the negotiations between him, Mansfleld, and Haie, and 
Ellis says he thinks EamsdeU "gazed over it." It is not suggested, 
however, that anything was said or intimated to the effect that Haie 
was elaiming to Williams and Mansfleld that he had anything more 
than an equity of rédemption in the real estate which it is said was 
included in that statement; and it is clearly established that both 
Eamsdell and Haie acted fairly with Williams and Mansfleld in dis- 
closing the truth about this property and the existence of the bank's 
lien tïereon. This is clearly shown by the fact that the bank's 
debt was further secured in the deal which followed, and the further 
fact that the title is expréssly referred to and provided for in the 
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cpntract between Haie and Williams and Mansfield, wherein it is 
stipulated that, when the bank's debt is paid, a warranty deed is to 
be made for this property to the Watervale Mailufacturing Com- 
pany. So thèse statements by Ellis and Williams, not very impor- 
tant in themselves, are not sustained by any testimony in tbe record, 
and cannot be credited. Williams undertakes to state positively 
that Haie was to make a warranty deed in tlie flrst instance to the 
Watervale Manufacturing Company, and that he thought this had 
been done, and was so informed by subseque\it letter from Haie. 
This statement is in direct conflict with the stipulations of the con- 
tract signed by Williams and Mansfield, before ref erred to, and is in 
conflict with the clearly established fact that Williams and Mans- 
field fully understood that the bank held title to this real estate to 
secure this debt. So, Williams states that Eamsdell gave no such 
mémorandum of the date and amounts oî payments which might be 
made on the bank's debt, as Eamsdell says was done, while the ex- 
act agreement of this mémorandum in respect to the flrst, second, and 
third payments, with the corresponding payments provided for in the 
contract between Haie and Williams and Mansfield, and with the 
flrst, second, and third notes executed by Williams and Mansfield to 
the bank, is obviously important, and, with the other proof, leaves 
no doubt whatever that Eamsdell is correct and Williams mistaken 
about the exécution and delivery of this mémorandum. Without fur- 
ther référence to détails, it is suiflcient to say that both Ellis and 
Williams were mistaken about some of the most material facts in 
the case; so much so that we cannot accept their mère impression 
or belief in regard to facts of secondary importance, such as this 
statement last referred to. 

The only other material point in the évidence is the statement by 
Haie, in his letters to Williams and Ellis, that he had written Eams- 
dell on the 29th of December, 1893, giving him the facts in regard 
to the negotiations for a loan from the Milwaukee Bank. As we 
hâve seen, Eamsdell dénies receiving this letter. If such letter had 
been written, it would not warrant the inf erence that Haie explained 
to Eamsdell that he was representing or causing Ellis to represent 
to the bank that the title to the real estate covered by the Vincent 
deed was unincumbered and clear. If Haie was practicing a fraud 
of this kind upon the bank, it is not in accordance with expérience 
that he would inform Eamsdell of such a fact, unless the évidence 
justified the conclusion that there was a deliberate fraudulent col- 
lusion for this purpose previously entered into; and in that case no 
letter would be necessary, as Eamsdell would understand the scheme 
without explanation. The learned circuit judge leaves the ques- 
tion whether such letter was in fact written or received undecided; 
and we need only say that this fact is not made out over the positive 
testimony of Eamsdell that no such letter was received. 

This disposes of ail the points in the évidence regarded as material 
in support of the claim of the Milwaukee Bank; and, having con- 
cluded that such évidence is not sufiicient to uphold the decree of 
the court below, it is hardly necessary that we should refer to those 
phases of the évidence which support the déniai of the Milwaukee 



FIHST NAT. BANK T. HASSHALL A ILSLET BANK. 737 

Bank and its officers. We may aay, howeyer, by way of gênerai 
observation on the case, that the Milwaukee Bank did not cause 
sucb inquiry to be made as reasonable business prudence would bave 
Buggested. No examination was made of tbe records in tbe proper 
office for registration of conveyances affecting lands, and wbere no- 
tice could bave been obtained in tbe mode provided by tbe regis- 
tration poUcy of tbe Micbigan law. Had sucb examination been 
made, it would bave disclosed tbat the record title to tbis property 
was in Vincent, and tbis would bave led to sucb inquiry as would 
readily bave disclosed ail tbe facts. Tbis is tbe position of tbe Mil- 
waukee Bank. Tbere is no évidence to sbow tbat tbe ofQcers of 
tbe Manistee Bank were under any great apprebension as to tbe loss 
of tbe bank's debt flnally. On tbe contrary, it must be regarded 
tbat tbe security wbicb tbey beld was reasonably sufflcient. In ad- 
dition, it was clearly understood from tbe beginning of tbe nego- 
tiations between Haie and Williams and Mansfield, for tbe sale of 
a balf interest in Hale's property, tbat tbe bank was to be paid or 
furtber secured by tbe purcbase price coming from Williams and 
Mansfield, as was subsequentlv done. So at tbe time of tbe nego- 
tiations for a loan from tbe Milwaukee Bank, tbe Manistee Bank's 
debt must bave been regarded as reasonably safe; and tbere could 
exist no strong motive on tbe part of the ofScers of tbe Manistee 
Bank to enter into a fraudulent collusion, tacit or express, with 
Haie, to aid the latter in perpetrating a fraud on the Milwaukee 
Bank; and as Haie and Mansfield resided at Milwaukee, and were 
fuUy aware of the true state of tbe title, a collusive scbeme of tbe 
kind insisted on could bardly bave been looked upon as practicable 
unless Williams and Mansfield were also made parties to tbe scbeme. 
It bas not been suggested tbat it was understood on the part of any 
one tbat tbe Manistee Bank was to receive directly any part of the 
ioan from tbe Milwaukee Bank, wbile it was to be directly benefited 
by and to receive tbe purcbase price, or a part of it, in tbe sale to 
Williams and Mansfield; and, nevertheless, as we bave seen, tbe 
true condition of tbe property was fully made known to Williams 
and Mansfield. In addition to tbis, Haie supports Eamsdell and Dun- 
bam in tbe main facts in their testimony. It is true, as was ob- 
served by tbe learned judge, tbat Haie appears to be making com- 
mon cause with the Manistee Bank. It is equally true, we tbink, 
tbat Williams, Mansfield, and Ellis are in sympathy with tbe Mil- 
waukee Bank, and Ellis is liable for tbe debt of tbat bank only, 
wbile tbe other three are equally liable to both banks. Ilsley un- 
doubtedly understood tbat Haie was indebted. Dunbam's letter 
clearly implies tbis. If détails as to the amount of Hale's indebted- 
ness individually, and how secured, if at ail, were regarded as mate- 
rial in deciding upon a loan to the corporation, furtber inquiry was 
called for. If Dunham had been acting for tbe bank in answering 
tbe letter, be could not reasonably bave been expected in replying 
to so gênerai an inquiry to voluntarilv disclose the state of tbe ac- . 
count with the bank's customer. A bank whose offlcers would do 
•o as a practice would doubtless soon flnd itself without customers. 
83 F.-4T 
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The letter to Dunliam conveyed no information or suggestion as to 
the détails of the reason for fhe inquiry. 

Wlbatever the letter may hâve implied to any one was gênerai, and 
not spécifie. We need net, however, pursue this Une of discussion. 
The decree proceeds upon grôunds which discrédit the positive tes- 
timony of Eamsdell and Dunham. Admitting the suspicions cir- 
cumstances, such as withholding the deeds and bilis of sale from rec- 
ord, and the absence of the letter copy book, we are not satisfled (the 
burden of proof resting on appellee) that the resuit below is sustained 
by that measure of proof required by law in cases such as this. We 
conclude, therefore, thàt there was error in the decree postponing 
the lien of appellant to that of appellee, Reversed and remanded for 
îurther proceedings not inconsistent with this opinion. 



STEAItNS v. LAWRENCE. 

(Circuit Court of Appeals, Sixth Circuit. December 7, 1897.) 

No. 523. 

1. Rbs Judicaïa— Finding of Fact— Conclxisivbnesb bbtween Co-defend- 

ANTS. 

A flndiag made in an action against a banli and Its président tliat tlie 
président pureliased certain notes for tlie banlî with Imowledge of a condi- 
tion on wliich tïiey were glven is conclusive of sucti fact in a suit brought 
by a receiver subsequently appointed for the bank to charge the président 
with fosses resulting from hls négligent management. 

2. Samb— Evidence as to Questions Adjudicated— Opinion op Coubt. 

Under the provision of the constitution of Michigan (article 6, § 10) requir- 
, Ing the décisions of the suprême court to be in wrlting, slgned by the 
judges, and filed in the clerk's office, the opinion of that court, so filed In 
a case, is compétent évidence of the questions adjudicated therein, in a sub- 
séquent action whereln the décision is sought to be used as an estoppel. 

8. Banks— LlABILITY dp OfPICEB POK MiSMANAGEMBNT— NEGLfGENOB. 

The purchase of a note by the président and managing offlcer of a bank, 
for which he paid from its funds over $20,000, with knowledge that It was 
burdened with a guaranty made by the payée, which might defeat its col- 
lection, Is such négligence as renders him llable to account to the bank or Its 
credltors for any loss which resulted. 
4. Samb— MeasuSe op Recovbbt. 

Where the président of a bank negUgently purchased a note, subject to a 
condition wlilch defeated its collection, the bank is entitled to recover from 
him, as a part of the loss resulting, the expense of an unsuccessful défense 
made by him for the bank to an action brought by the maker of the note to 
enforce the condition. 

Appeal from the Circuit Court of the United States for the Western 
District of Michigan. 

Bill by John S. Lawrence, receiver of the Northern National Bank 
of Big Rapids, against George F. Stearns. From a decree for com- 
plainant, défendant appeals. 

The défendant in error, as receiver of the Northern National Bank, of Big 
Bapids, Mlch., brought this suit by bill In the court below to recover from the 
appellant damages for alleged breach of trust and négligence on hls part while 
the active managing offlcer and président of that bank. The original capital 
stock of the bank was flxed at the sum of $150,000, but was subsequently 
reduced, under the direction of the comptroUer, to $100,000. The bank having 
failed aad closed Its doors to business, the appellee was, on the 5th of August, 
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1893, appointed receiver of the bank by the eomptroUer ot the currency, and 
entered upon the discharge of hls dutles as such recelver. The case as stated 
in the bill Is as foUows: 

The appellant was président of the bank from its organlzation to about the 
3d of August, 1891, and La Fora S. Baker, bis nepbew, was cashier from the 
organization of the bank to January, 1887. After Baker ceased to be cashier, 
the entire control and management of the bank was in the hands of the prési- 
dent, exercising thereafter practically the powers prevlously exercised by both 
ofHeers. On the 22d of January, 1888, The bank held paper made by Baker, 
and indorsed by the Baker Lumber Company, to the amount of .$15,000, and 
paper to the same amount made by the Baker Lumber Company, and indorsed 
by Baker. It was charged that the Baker Lumber Company was organized 
for the purpose of carrying on Baker's business, and to be used merely as a 
cover under which to obtain loans from the bank in excess of the amount per- 
mltted by law. Baker owned ail the stock in the Baker Lumber Company, ex- 
cept a nominal amount, say one or two shares. It is charged that Stearns 
knew ail of thèse facts, and that the corporation had been organized merely 
for the purpose of obtaining a loan in excess of the amoimt allowed by law, 
and that, with knowledge of such facts, he made the loan above stated, making 
In the aggregate .?30,000. On the 22d of March, 1886, Baker sold to Andersen 
and Griffln certain pine lands for the sum of Ç50.000,— $5,000 in cash paid 
down, and the note of Anderson & Griffln taken for the remainder, $45,000, 
payable at two years, with interest at 7 per cent. This note was secured by 
a mortgage upon the property sold, and Baker at the same time gave to Ander- 
sen & Griffln a written guaranty that the lands, together with some other logs 
mentioned, wonld produce 13,000,000 feet of pine lumber, and agreeing to re- 
fund, at the rate of $3.50 per M., for any number ( f feet short of that amount. 
The bill further charged that the défendant, Stearns, had full knowledge of 
ail of the particulars of this entire transaction, Including the guaranty against 
shortage or deflciency. On the 9th of February, 1887, Baker transferred the 
note and mortgage to Palmer & Brown, as seeurity for a loan of $20,000, which 
they had made to him, upon his note indorsed by Stearns. Anderson & Griffln 
made payments upon the note and mortgage to Palmer & Brown, so that Jan- 
uary 22, 1888, there remained a balance due to Palmer & Brown of $4,508.56, 
leaving still due at that time, on the Anderson & Griffln note, a balance of 
$23,089.12. On the 3d of August, 1887, Stearns, acting for the bank, pursuant 
to an understanding with Baker, bought the Anderson & Griffln note and mort- 
gage from Palmer & Brown, the transaction being closed the 22d of January, 
1888, on which date Stearns, acting for the bank, paid the balance due Palmer 
& Brown of $4,508.56, this being the balance on the note of Baker, indorsed by 
Stearns. Stearns took the assignment of the note and mortgage to himself, and 
at once transferred the same to the bank in payment of the note of the Baker 
Lumber Company, Indorsed by Baker, of $7,500, and two notes of $5,000 each, 
made by Baker, indorsed by the Baker Lumber Company, thèse being parts of 
the Indebtedness of the lumber company and Baker to the bank, prevlously 
referred to. The notes were canceled and delivered up, and the Baker Lum- 
ber Company given crédit upon the books of the bank for the sum of $1,080.56, 
this being the balance of the whole sum due upon the Anderson & Griffln note. 
The $1,080.56 thus placed to the crédit of the Baker Lumber Company was 
afterwards cheeked out. It was further charged that this purchase for the 
bank of the Anderson & Griffln note and mortgage was without the knowledge 
of the directors or other offieers of the bank, and that Stearns conducted the 
same personally, with full knowledge of the guaranty made by Baker against 
any shortage In the pine lumber. The quantity of pine on the lands turned 
out to be below the number of feet guarantled by Baker, and bill was subse- 
quently filed in the state court by Anderson & Griffln against the bank, Stearns, 
and Baker, for the purpose of obtaining an abatement or crédit for the defl- 
ciency on their note then held by the bank, and charging knowledge on the 
part of the bank of the rights of Anderson & Griffln under the contract. Baker 
made no défense, but Stearns, who was charged with having full knowledge 
of the guaranty when he purchased the note and mortgage for the bank, con- 
ducted the défense for the bank, and also answered for himself. In both an- 
swers it was denled that Stearns or the bank had knowledge of the Baker 
guaranty at the time Stearns purchased the note and mortgage and paid Pal- 
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mer & Brown. On final hearlng, the court found that the bank and Stearns 
did In fact hâve knowledge of the guaranty, and decree went in favor of the 
complalnant The bank and Stearns both appealed to the suprême court, and 
the decree below, wlth a modification net affecting the présent discussion, 
was afflrmed. 57 N. W. 808. 

It was decreed that, upon the payment by Andersen & Griflin to the bank 
of the amount pald by It to Palmer & Brown, Andersen & Griffln were entitled 
to hâve the note canceled and the mortgage discharged, it being found that 
there was a deflciency under the Baker guaranty which entitled Andersen & 
Griffln to a crédit of $19,250,— a sum larger than the amount sufflcient to dis- 
charge the balance due on the note at the time of Its purchase by Stearns for 
the bank, after deductlng the sum paid to Palmer & Brown, as to whlch sum 
it was held that the bank was an Innocent holder. In this way the entire sum 
of the balance on the Anderson & Griflin note was discharged, and this sum, 
together with the crédit checked out as before stated, was lost to the bank. 

In his answer in this case, Stearns practieally admits ail the allégations of 
the biU except the charge that at the time he took the Anderson & Griffin note, 
and surrendered the paper of Baker and the Baker Lumber Company, he had 
any knowledge of Baker's guaranty. This Is the only materîal thing denied 
lo the answer, Steai'ns further setting up the statute of limitations in bar of 
the suit. The case is thus stated with référence to the substance and efCect 
of the évidence, and such conclusions on the facts as the évidence taken as a 
whole fully warrants. It Is not regarded as necessary or serviceable to refer 
to the proof In détail. The case was disposed of by the circuit court in a writ- 
ten opinion, with a f ull discussion of the facts and citation of authorities. The 
opinion is now published in Lawrence v. Stearns, 79 Ped. 878. Decree was 
rendered agalnst appellant for $28,958.36, the damages sustalned by the bank 
in conséquence of the purchase of the Anderson & Griffln note, from whlch 
decree Stearns appealed, and has asslgned error. 

Albert Crâne, Mark Norris, and Frederick W. Stevens, for appel- 
lant. 
Niram A. Pletcher and George P. Wanty, for appellee. 

Before TAFT and LURTON, Circuit Judges, and CLARK, District 
Judge. 

CLARK, District Judge, after stating the case, delivered the opin- 
ion of the court. 

The discussion of the case at bar in this court has not taken so 
wide a range as it apparently did in the court below. In the brief 
and argument in this court, counsel for appellant hâve urged two 
principal objections as grounds for reversai: (1) It is insisted that 
the proof does not sustain the charge that appellant, Stearns, at 
the time the Anderson & GriiBn note was taken, and other paper 
of the bank surrendered, had knowledge of the existence of the Baker 
guaranty, on account of which the balance of this note was subse- 
quently lost to the bank; and (2) the statute of limitation is relied 
on. This second défense was briefly disposed of by the court below 
by stating that ail knowledge of the real facts of this transaction 
was concealed by Stearns from the bank until a time clearly short 
of the time prescribed by the statute of limitation, which has been 
suggested as applicable to the case. 

The précise language in which the appellant undertakes to avail 
himself of the statute of limitation, as stated in the answer, is this: 

"And this défendant avers that if said transaction was a violation of sections 
5137 and 5200 of the Kevlsed Statutes of the United States, which this défend- 
ant does not admit, but expressly dénies, then that ail right of action for such 
vlfilatiou, if any exista, bas been and is barred by the statute of limitations." 
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In regard to this point, counsel in tte brief say: 

"yhis suit is for the statutory penalty, and therefore is barred by the United 
States statute of limitations. Rev. St. § 1047. No suit * * * for any pen- 
alty or forfeiture, pecuniary or otherwise, accruing under the laws of the 
United States, shall be maintained, unless the same is commenced wlthln five 
years from the time wben the penalty or forfeiture accrued." 

It is obvions without fartlier statement tliat tbe supposed appli- 
cation of tlie statute of limitation to tliis case grows ont of a total 
misconception of tlie ch.aracter of tlie suit and the ground on wliich. 
it proceeds. Tliis suit is in no sensé a suit for a penalty or forfei- 
ture for the violation of any of the acts of congress in relation to' 
banking associations, but is a suit to recover damages for the injury 
to the bank and its creditors from the négligence and bad faith 
o£its managing ofiacer, occupying a trust relation to the stockholders 
and to the assets in his hands for management belonging to the bank. 
We dismiss this point, therefore, with the simple announcement that 
the statute of limitation relied on has no place whatever in, or appli- 
cation to, the facts of this case. It is true that in the bill there is an 
allégation that the Baker Lumber Company was formed fraudulently 
for the purpose of enabling Baker to obtain a loan at the bank in 
excess of the limit prescribed by statute, but the suit was not predi- 
cated on this fact, and such fact was alleged merely as a circumstance 
throwing light on the transaction actually involved. As was prop- 
erly observed by the court below: "This is not the gravamen of the 
charge, but it casts some light upon his subséquent proceedings." 

In regard to the other défense, it will more narrowly draw the 
exact limits of the question to state that the bill allèges that the 
transaction resulting in the purchase of the Anderson & Griffln note 
was conducted by Stearns personally without the knowledge of any 
other director or oflScer of the bank. The testimony clearly shows 
this is so, and Stearns admits that he conducted the transaction 
throughout. There is not a suggestion in the pleadings or proof that 
any other ofQcer of the bank had anything whatever to do with it 
or any notice or knowledge of it. 

A part of the évidence on which the case was heard in the court 
below consisted of portions of the printed record in the case of 
Anderson & GrifiSn against the Northern National Bank, of Big 
Eapids, Mich., and Stearns, in the state court, which resulted in a 
decree canceling the Anderson & GrifQn note, including the bill and 
answer of the bank and Stearns, the decree of the state circuit court, 
and the decree of the state suprême court, afflrraing the decree of the 
circuit court. Both of thèse decrees were prepared, and stated the 
resuit in gênerai terms, without distinctly showing the spécifie facts 
found by the courts, and on which the judgments rested. The de- 
cree of the state circuit court adjudged that the bank and Stearns 
both had full and complète notice and knowledge of the written agree- 
ment and guaranty of Baker, and the right of the complainants to a 
rebate from the principal sum named in the note and mortgage on 
account of the shortage in the pine lumber, and that^ having such 
knowledge, they were not holders in good faith. In the decree of 
the suprême court the same facts were found, with the further find- 
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ing that the défendants below, the bank and Stearns, had notice of 
the fact that tiie deflciency existed at tke time tlie bank acquired tbe 
note and mortgage. The complainant introduced no paroi testimôny 
to show the précise facts found, and on which the judgments of those 
courts were actually pronounced; and the argument now is that the 
complainant has failed to make ont a case, becanse it is consistent 
with thèse decrees to say that the bank obtained knowledge other- 
wise than through Stearns and through Stearns only. In other 
words, the decrees do not distinctly show that they were based on 
the flnding that the bank was affected with knowledge, and its right 
■ defeated through Stearns and his knowledge only. In support of 
this position, the insistence is that this court is limited to the plead- 
iugs and the final decrees pronounced, which constitute part of the 
record, and that the court may not look to tJie opinion of the suprême 
court of Michigan for the purpose of determining the facts passed 
upon in the case. It is conceded, or at least not controverted, that, 
if the court may look to the opinion of the suprême court of Michi- 
gan, it discloses distinctly that the decree of that court was based 
upon the proposition that the bank had knowledge of the Baker guar- 
anty by reason of the knowledge of its président and managing 
offlcer, Stearns, and Stearns only. The opinion clearly shows that 
this fact was distinctly passed upon, and. if this question of fact was 
considered and settled in that case, the decree is, as to such fact. 
conclusive, although Stearns and the bank were both défendants. 
Wilson's Ex'r v. Deen, 121 U. S. 525, 7 Sup. Ct. 1004; Louis v. Brown 
Tp., 109 U. S. 163, 3 Sup. Ct. 92; Oorcoran v. Canal Oo., 94 U. S. 741; 
Southern Pac. E. Co. t. U. S., 168 U. S. 18, 18 Sup. Ct. 18. Stearns 
having been notified by service of process, and being directly inter- 
ested in the subject-matter of that litigation, and having actually 
controlled the proceedings for the défense, the case falls within the 
doctrine of Robbins v. Chicago City, 4 Wall. 657; Chicago City v. 
Bobbins, 2 Black, 418; Eailway Co. v. Twiss, 35 Neb. 271, 272, 53 
N. W. 76; Parr v. State, 71 Md. 236, 17 Atl. 1020; Drennan v. Bunn. 
124 111. 176, 16 N. E. 100; Western & A. R. E. v. City of Atlanta, 74 
Ga. 777; Davis v. Smith, 79 Me. 357, 10 Atl. 55, and cases cited. We 
are not to be understood as extending the rule beyond the principle 
of the Eobbins Case. From a comparison of the Robbins Case and 
its facts with Minnesota Co. v. Chamberlain, 3 Wall. 704, relied on 
by appellant, it will clearly appear that the former case controls 
the one at bar, and that the latter case and others cited are not ap- 
plicable. 

It is not necessary or practically useful hère to consider the dis- 
tinction between a former adjudication of the same fact when spe- 
cially pleaded as an estoppel and when admitted in évidence, the 
conclusive effect being the same. The question is, then, presented 
whether the written opinion of that court filed in the case consti- 
tutes a part of the record, or whether, regardless of the question 
whether it is technically a part of the record, the opinion may be 
examined for the purpose of determining the points adjudged, in 
order to give effect to the judgment of the court as an estoppel 
on the parties, so far as the same issue now involved was passed upon 
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in that case. In regard to this question, we do not ttink tîiere is any 
very serions difflculty. The constitution of th.e state of Michigan 
(section 10, art. 6) déclares that "the décisions of the suprême court 
shall be in writing, signed by the judges concurring therein. Any 
judge dissenting therefrom shall give the reasons of such dissent 
in writing, under his signature. Ail such opinions shall be filed in 
the ofiSce of the clerk of the suprême court." We remark that if the 
opinion thus filed, as required by the constitution of the state, may 
not be examined for the purpose of determining the real points 
passed upon in the case, so as to gire fuU effect to the judgment as 
res adjudicata, it is diflficult to understand the full purpose or mo- 
tive in making the constitutional requirement that the opinion shall 
be filed in the cause, and preserved. The circuit court concluded 
that there could be no higher or better évidence of what was decided 
than the written opinion itself, upon which the formai decree was 
based, and in this view we concur. 

In support of the right and duty of the court to examine that opin- 
ion for the purpose of ascertaining the point actually decided, cases 
win be found referred to by the circuit judge. In the examination 
of this question, the distinction 'between the différent cases must 
always be closely observed, growing out of the purpose for which 
it was sought to treat the opinion as part of the record, and depend- 
ing, further, upon whether the opinion oflered is one of a court of 
last resort, flled as required by law. For illustration, the question 
may arise as to what constitutes a part of the record on writ of 
error to a judgment at law or on appeal from a decree in chancery. 
The question may agaih be presented in a case where the judgment 
is relied on as an estoppel, as in the case at bar, or on writ of error 
from the suprême court of the United States to the court of highest 
authority in a state, in which that court must examine the record 
for the purpose of determining whether or not such question was 
presented and decided as authorizes that court to review the judg- 
ment of the court of highest authority in the state. Whether or 
not attention to thèse différent phases of the question would make it 
possible to reconcile the cases, and explain the apparent conflict of 
opinion upon the admissibility of the written opinion of a court as 
évidence to identify the question decided, we will not now stop to 
inquire. 

In Corcoran v. Canal Co., 94 U. S. 741, the opinion of the court 
of appeals of Maryland was made an exhibit for the purpose of 
identifying the point decided in a former suit, and to give effect to 
the judgment in that suit as an estoppel. It was held that the par- 
ties were bound by the decree in that case, and the opinion of the 
court of appeals of Maryland was examined for the purpose of deter- 
mining the issue passed upon. The court, having referred to the 
opinion, said: 

"The opinion of the court of appeals of Maryland, found In the record as 
an exhibit, and reported In 32 Md. 501, while conceding the gênerai mie that 
where the annual or semiannual interest on a bond is represented by a distinct 
coupon, capable of séparation and removal from the main instrument, it bears 
Interest from Its maturity, if unpaid, holds that, under the spécial statute of 
Maryland authorizing the pledge by the canal company of ite revenues for^ the 
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payment o( thèse preferred bonds and înterest, and waivîng her own exlstlng 
priority of claim on thèse reveifues, simple Interest only was meant, and that, 
as to the lien on those revenues and tolls, the Interest on the coupons was not 
Included in thfe lien. The opinton, tindoubtedly, decided the very point In con- 
troversy hère. It is sald, howeyer, that this Is only an opinion, and that, un- 
less a judgment or decree is produced, there can be no estoppel, and the prln- 
ciple asserted is undoubtedly correct. But, in a stipulation signed by the par- 
ties to the présent suit, It is agreed 'that a decree bas been passed by the cir- 
cuit court of Baltimore clty maklng distribution of the net revenues of said 
canal company, and ordering their payments from time to time as the same 
accrue, in conformity wlth the said opinion.' The opinion of the court, then, 
by virtue of that decree, has become, by the well-settled princlples of jurispru- 
dence, the law of the case as to the parties -who are bound by that decree." 

So, too, in Last Chance Min. Co. v. Tyler Min. Co., 157 U. S. 690, 
15 Sup. et. 736, the question was presented how far the court might 
look to the written opinion to explain what was in issue, and what 
was detennined by the judgment or decree relied on as a bar or estop- 
pel. Mr. Justice Brewer, speaking for the court, said: 

"It Is sald that the statutes of Idaho do not provide for flndings of fact in a 
case llke this, and that, therefore, the récitals in such flndings must be ignored. 
If it be true that the statutes of Idaho do not authorize flndings of fact, it is 
none the less true that such flndhigs are a déclaration by the court of the mat- 
ter It détermines. Bven if not eonclustve as against ail testimony, they are 
certolnly very persuasive évidence of what the court dld in fact décide. In 
Lumber Oo. v. Buchtel, 101 U. S. 638, the judgment relied upon as an estoppel 
was based upon the findlng of a_ référée, and it was said: 'This finding, having 
gone into the judgment, is conclùsive as to the fact found in ail subséquent con- 
troversies between the parties on the contract. Every défense requiring the 
négation of this fact is met and overthrown by that adjudication.' In Legrand 
V. Rixey's Adm'r, 83 Va. 862, 877, 3 S. B. 864, It appeared that the pleadings 
and judgment left a doubt as to the précise matter decided. Référence to an 
opinion of the trial court, for the purpose of making certain that which other- 
wise was uncertaln was approved. We quote from the suprême court of ap- 
peals: 'In the case at bar, the trial judge flled wlth the papers In the cause 
his reasons for hls décision, whlch the decree Itself shows was done for the 
express purpose of explaining hls décision. This being the case, the opinion 
of the trial judge thus ref erred to in the decree becomes a part of the record, and 
may be looked to, and is even more reliable to explain in doubtful cases what 
was in issue and what was detennined than mère extrinslc évidence to the 
same end. We do not mean that the mère opinion of the trial judge, which 
may happen to be In writing, and copled into the record, eonstltutes a part 
thereof; but we do say that where the decree (as in this case) refers to tlie 
opinion of the trial judge in terms that make it clear that the object was to 
refer to It to explain what was determined, and the reasons therefor, then such 
opinion becomes legitimately a part of the record, and must be looked to, to 
explain what was In issue, and what was determined by the judgment or decree 
in question. See Burton v. Mill, 78 Va. 468, at page 470.' " 

For the same purpose, the opinions of the courts of highest author- 
ity hâve been examined in many other cases, as the décisions of that 
court show, but without any question being expressly made on the 
right or duty of the court to do so. It must certainiy be regarded 
as an festablished practice in that court to refer to such opinions as 
eTidence of the issue, and the points determined, in the case of a 
judgment or decree stating the resuit of the litigation in gênerai 
terms only. 

In Miles v. S'trong, 68 Conn." 273, 36 Atl. 55, the suprême court of 
Connecticut, in disposing of the same question, said: 

"The court permitted the plaintifCs, against the objection of the défendants, 
to read to It from the opinion of this court, referred to In the finding 'as Ijear- 
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ing upon the issues In the case.' One o( the Issues was whether the judgment 
in that case was a bar to thls suit, and that depended on the furtlier faet 
whether the judgment in question had settled the matters In litigation in the 
présent suit; and, to ascertaln this, the court below clearly might hâve read 
the opinion for itself , and it was no error to permit the plaintiffs to read it in 
the manner and for the purpose stated." 

In Strong v. Grant, 2 Mackey, 218, this précise question was pre- 
sented to the suprême court of Marjiand for décision, the decree in 
a former suit being relied on as res judicata. Mr. Justice Hackner, 
speaking for the court, said: 

"It is necessary, hefore proceeding to apply the tests laid down by this raie 
to the matter before us, to eonsider a prellminary objection insisted on by the 
appellant, that we are conflned to the written record in the proceeding pleaded 
in bar, and hâve no power to examine the opinion of the suprême court, or 
resort to any other means of ascertaining what was the matter really in contro- 
versy in the equity suit, and actually settled by the decree relied on. In ex- 
amining this question in the case of Oromwell v. County of Sac, 94 U. S. 353, 
the suprême court says: 'But, where the second action between the same par- 
ties is upon a différent claim or demand, the judgment in the prier action opér- 
âtes as an estoppel only as to those matters in issue or points controverted upon 
the détermination of whlch the finding or verdict was rendered. In ail cases, 
therefore, where It is sought to apply the estoppel of a judgment rendered upon 
one cause of action to matters arieing in a suit upon a différent cause of action, 
the inquiry must always be as to the point or question actually litigated and 
detei-mined in the original action, not what might hâve been thus litigated and 
determined. Only upon such matters is the judgment conclusive in another 
action.' On page 354, the judge, speaking of the décision in Miles v. Caldwell, 
2 Wall. 35, says: 'The court held, after fuU considération, where the form of 
the issue was so vague as not to show the questions of faet submitted to the 
jury, it was compétent to prove by paroi testimony what question or questions 
of faet were thus subniitted and necessarily passed upon by them,' etc. In 
t!he case before it, the court was considering the effect and scope of Its prevlous 
décisions In a case which was relied upon as res judicata in the cause thus 
pending, and in this connection it says, on page 359: 'Keading the record of 
the lower court [in the flrst case] by the opinion and judgment of this court, 
it must be consldered that the matters adjudged in that case were thèse,' etc. 
So, in Steam-Packet Co. v. Sickles, 24 How., 344, the court declared that 'ex- 
trinsic évidence would be admitted to prove that t!he particular question was 
material, and was in faet contested, and that it was referred to the décision 
of the jury.' See, also, Campbell v. Kankin, 99 U. S. 263; 1 Greenl. Bv. § 582. 
la the light of thèse authorities, we are authorized and required to examine the 
opinion of the suprême court reported in the case of Grant v. Strong, 18 Wall. 
624, with a view of ascertaining what that court really intended to settle by its 
décision reversing the decree below. And from that examinatlon it appears 
to be too plain for controversy that the only question designed to be passed 
upon in that judgment was whether Strong was entitled to a mechanic's lien 
upon Grant's real estate described in the notice flled in the clerk's office." 

As the court points out further on in the same opinion, the suprême 
court of the United States, in Phelps v. Harris, 101 U. S. 370, followed 
out its usual practice in examining and citing the opinion of the 
suprême court of Mississippi for the purpose of showing the scope and 
extent of the decree in that case, and the point really intended to be 
settled by that décision. See, also, New Orléans, M. & G. E. Co. v. 
City of New Orléans, 14 Fed. 373; 1 Freem. Judgm. § 273; 2 Black, 
Judgm. § 630; Satterlee v. Matthewson, 2 Pet. 410. 

We hold, therefore, that it was compétent for the court to examine, 
and its duty to examine, the opinion of the suprême court of Michigan 
for the purpose of determining the question of faet really settled and 
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intçuded to be settled by the décision of that court. It is needless to 
state, what clearly appears f rom what has beeii said, that we are deal- 
ing with the case where a former decree is relied on as res judicata, 
accompanied with the opinion filed pursuant to the requirements of 
law disclosing the issue settled by the decree. It may be remarked, 
further, that the opinion can be examined for the purpose only of 
construing a gênerai decree and giving it just scope and effect, and not 
for the purpose of changing or modifying the decree. 

The fact, then, being established that the appellant, Stearns, took 
the transfer of the Anderson & GriJBn paper with fuU knowledge of 
the Baker guaranty, appellant's counsel further insist that this does 
not establish such négligence as renders the appellant liable for the 
loss which resulted to the bank. The contention is that it would be 
necessary to further show that, at the time the paper was transferred 
to the bank, the appellant knew there was a shortage which would 
defeat the collection of the debt in whole or in part under the Baker 
guaranty. The decree of the suprême court of Michigan expressiy 
flnds that a deflciency existed at the time that the bank and Stearns 
acquired the note and mortgage, and that they had notice of the same, 
and, as that court further settled the proposition that knowledge on 
the part of the bank was acquired throngh Stearns, it is difïicult to see 
on what ground this part of the argument can be rested. The fact 
of knowledge of the deflciency was not only decided, but this, in our 
opinion, is not necessary to sustain the decree of the circuit court; 
for whea the appellant, as the managing olficer of the bank, took the 
Anderson & Grififin note with knowledge that it was burdened with 
the guaranty which might destroy its value and cause loss to the bank, 
it was such négligence as clearly rendered him liable to account for 
any loss which resulted. In his position of managing oiHcer, he was 
required, in relation to the stockholders as well as the creditors of the 
corporation, to exercise good f aith and reasonable care and judgment. 
We are at à loss to see- on what reasonable ground it could be main- 
tained that there was either good faith or good judgment in purchas- 
ing with the assets of the bank paper representing so large a sum, 
affected with an inflrmity liable, if not certain, to destroy its value. 
As trustée, Stearns was under a duty of fldelity and prudence such 
as a careful man would exercise in his own affairs of like magnitude 
and importance. He is presumed to contemplate and to intend the 
natural conséquences of his acts. Certainly, in the exercise of reason- 
able caution and prudence, it must hâve been foreseen that a loss on 
the Anderson & G-rifîin note was not onlv liable, but lilœly, to resuit. 

In Agnew v. U. S., 165 U. S. 53, 17 Sup. Ct. 235, the court below had 
given an instruction in the foUowing language: 

"The law présumes that every man intends the legitlmate conséquence of his 
own acts. Wrohgful acts knowingly or Intentionally commltted can neither 
be justifled nor excused on the ground of innocent Intent. The color of the 
act détermines, the complexion of the intent. The intent to injure or defraud 
is presumed wihen the unlawful act, which results in loss or injury, is proved 
to hâve been linowingly commltted. It is a well-settled rule, which the law 
applies in both crimlnal and civli cases, that the Intent is presumed and inferred 
from the resuit of the action. If, therefore, the funds, moneys, or crédits of 
the First National Bank of Ocala are shown to hâve been either embezzled or 
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willfully misapplied by the accused, and conTerted to hls own use, -whereby, as 
a necessary, natural, or legitimate conséquence, the associationfs capital was 
reduced or placed beyond the control of the directors, or its ability to meet Its 
engagements or obligations or to continue its business was lessened or destroyed, 
the intent to injure or defraud the bank may be presumed." 

This instruction was declared by the suprême court to be "unexcep- 
tionable as matter of law." 

See, also, Trustées v. Bosseiux, 3 Fed. 817. 

In the amount of the recovery against Stearns was included the ex- 
pansé incurred by the bank, in the défense of the suit brought by An- 
derson & Griffln against the bank to enforce the Baker guaranty; and 
it is said there is error in this respect, because no demand was made 
on appellant to défend that suit. Any formai demand would hâve 
been an idle ceremony, as process in the case was evidently served on 
Stearns; and it appears that he actively conducted the défense for 
the bank, as well as himself. It is certain that a recovery, which did 
net include this item of expense, would come short of doing full justice 
to the bank, its shareholders and creditors. The expense incurred in 
the défense of that suit was a natural, legitimate conséquence of the 
wrongf ul act of Stearns, knowingly and deliberately committed in vio- 
lation of his trust, and was a resuit which no prudent man could fail 
to foresee and contemplate as natural and probable. We think the 
sum thus expended constitutes properly an item in the amount of 
damage, for which decree was rendered against the appellant. 

Some other minor points are suggested rather than argued in the 
brief, although counsel for appellant took occasion to say expressly 
that no objection was waived. Thèse suggested points are chielly in 
aid of the principal défense relied on, rather than as constituting sufû- 
cient separate défenses. We hâve examined thèse in relation to the 
facts, and do not think they are sufficiently serious to require sepa- 
rate discussion. We are fuUy satisfied with the resuit of thia case, 
and the decree of the circuit court is accordingly aflQrmed. 

NOTE. Since this case was declded, the opinion of the suprême court of 
the tlnited States in Thompson v. Railway Co., 18 Sup. Ot. 121, has been an- 
nounced, which seems to sustain the holding In this case that the court Is 
authorlzed to examine the opinion o£ the suprême court of Michigan for the 
purpose of ascertalning the grounds of the judgment. 



HENRY V. LILUWAUP FALLS LAND CO. et al. 
(Circuit Court, D. Washington, W. D. November 4, 1897.) 

PoBLio Lands— Oregon Donation Act— Imphovements and Ccltivation 
Proof that one, through whom land Is claimed under the Oregon dona- 
tion act, built a log cabin on the land, occupied it as a dwelling, and cul- 
tlvated a garden spot, not exceeding 10 feet square, does not show suffl- 
clent cultivation or Improvements to prove good faith In claiming the land 
for hls home. 

Same — Notice of Claim. 

The filing of the notice of clalm under the Oregon donation act in the 
office of the surveyor gênerai of Washington territory, after the date of 
the law creating a district land office In the territory, with a register and 
receiver, was wlthout effect, as the change In the law made the district 
land office the place in which the notice should hâve been flled. 
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8. Same— Sdevhts. 

Fallure of a claimant under the Oregon donation act to request 8 sur- 
vey of his claim, or provide for the expense tliereof , so tliat no survey was 
ever made untll the govemmental survey of tlie townstiip after the claim- 
ant's death, was insufflcient to perfect the daim. No title could pass under 
the donation law except to a spécifie tract, after a survey and marliing 
of the lines and corners in accordance with law. 

4. Samb — Pboop op Résidence and Cultivation. 

Mère affldavits talien before a notary public, instead of before the reg- 
Ister or receiver, and flled in the surveyor general's office instead of in 
the district land office, were not a compliance with the requirements of 
section 7 of the donation act; and this omission, together with the faot 
that no certificate was ever issued as provided by such section, was suf- 
ficient to defeat the claim of an heir of the settler. 

This was a bill in equity by Mary A. Henry against the Lilliwaup 
Falls Land Company and Ida M. French. to assert an alleged équitable 
title to land to which. défendants had obtained tlie légal title. 

Johnson Nickeus, for complainant. 
C. W. Corliss, for défendants. 

HANFOKD, District Judge. The complainant, Mary A. Henry, 
claiming to be the daughter and sole surviving heir of Hiram H. Mc- 
Near, deceased, avers that the défendants hâve obtained legâl title 
by patents from the United States, and mesne conveyances from the 
patentées, to a tract of land situated in Mason county, in this state, 
vi'hich tract of land was settled upon and claimed by her father under 
the act of congress commonly known as the "Oregon Donation 
Law." The complainant avers that her father, being an American 
citizen, and fully qualified to become a settler, and to acquire title 
to land in Oregon territory, under the provision of said act of con- 
gress, emigrated to Oregon in the year 1852, and commenced Ms set- 
tlement, upon the land referred to, on the 3d day of August, 1853, 
and thereafter continued to réside upon said land, and to cultivate 
the same as a farm, and claimed the same as his home, until the year 
1860; that on the 3d day of April, 1855, a notice, accompanied by 
affldavits of two compétent witnesses, describing the particular tract 
of land which he claimed, was made, and the same was flled in the 
ofiSce of the surveyor gênerai of the territory of Washington, on the 
17th day of April, 1855; "that on the SOth day of March, 1860, the 
said Hiram H. McNear duly and in légal form made proof, by the 
affldavits of himself and two compétent witnesses, that he had re- 
sided upon and cultivated said land from the 3d day of August, 1853, 
to the 30th day of March, 1858, and that ail of said proofs and afflda- 
vits were duly flled in the office of the surveyor gênerai, and were 
made in the form required by the said surveyor gênerai and the rules 
of the United States for the disposai of public lands under said 
land laws ;" that at ail of the times mentioned the said lands were 
unsurveyed lands of the United States, and the same were not sur- 
veyed by the government until May 1, 1874, at which time the officiai 
plat of the township was approved, and that Hiram H. McNear died 
intestate before the survey of said land, to wit, in the year 1870; 
that, after the survey of said lands, persons named in the bill en- 
tered upon différent portions of said tract, claiming the same under 



HENRY V. LILLIWAUP PALLS LAND CO. 74;9 

the gênerai land laws of tlie United States, and obtained patents 
for th.e same, and that their titles so acquired hâve been conveyed 
to the défendants. The prayer of the bill is that the complainant 
be decreed to be the owner of said land, and that the défendants be 
decreed to hold the légal title in trust for her use, and that they be 
required to couTey the same to her. The theory by which the com- 
plainant endeavors to establish a right to this land, superior to the 
légal title vested in the défendants, is that her father, by being duly 
qualifled, and by settlement upon the land and résidence and cultiva- 
tion thereof, and by satisfying ail the conditions of the donation 
law, including the giving of notice within the time prescribed, and 
making final proof, took the land as a grantee from the United 
States, the donation law being of itself a grant, and that the title 
became completely Tested in him, so that the ofiicers of the land de- 
partment were not authorized to convey the land to others. The 
answer puts in issue the averments of the bill as to the settlement 
and résidence upon and cultivation of the land by McNear, and the 
performance on his part of the conditions précèdent to the vesting 
of the title, prescribed by the donation law. I flnd the showing 
made by the complainant in her pleadings, and the évidence intro- 
duced in her behalf, to be insuiïicient to establish her claim. There- 
fore I will not pass upon the merits of the several spécial pleas and 
défenses set f orth in the answers. 

In order to show that McNear failed to comply with the require- 
ments of the donation law, essential to perfect his right to the land 
under said law, the f oUowing provisions must be considered : 

"Sec. 5. And be It further enacted, that to ail whlte maie cltizens of the 
United States, or persons who shall hâve made a déclaration of intention to 
become such, above the âge of twenty-one years, emigrating to and settling 
In said territory between the flrst day of December, eighteen hundred and 
flfty, and the flrst day of December, eighteen hundred and fifty-three, • * » 
who shall In other respects comply with the foregoing section and the pro- 
visions of this law, there shall be and hereby is granted the quantity of one 
quarter section, or one hundred and slxty acres of land, If a single man. 

"Sec. 7. And be it further enacted, that within twelve months after the sur- 
veys hâve been made, or, -where the survey has been made before the settle- 
ment, then within twelve months from the time the settlement was com- 
meneed, each person elaiming a donation right under this act shall prove to 
the satisfaction of the surveyor gênerai, or of such other offleer as may be 
appointed by law for that purpose, that the settlement and cultivation re- 
quired by this act had been commenced, specifying the time of commence- 
ment; and at any time after the expiration of four years from the date of 
such settlement, whether made under the laws of the late provisional govern- 
ment, or not, shall prove in like manner, by two disinterested witnesses, the 
fact of continued résidence and cultivation required by the fourth section 
of this act; and upon such proof being made, the surveyor gênerai, or other 
officer appointed by law for that purpose, shall issue certlficates under such 
rules and régulations as may be prescribed by the commissioner of the gên- 
erai land office, settlng forth the facts in the case and specifying the land to 
which the parties are entitled. And the said surveyor gênerai shall return 
the proof so taken, to the office of the commissioner of the gênerai land office, 
and if the said commissioner shall find no valid objection thereto, patents 
Bhall issue for the land according to the certlficates aforesald upon the sur- 
render thereof. • • »" 9 Stat. 496; Abb. Eeal Prop. St. Wash. T. pp. 1100, 
1101. 
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"Sec. 6. And be It further enacted, that every person entltled to the beneflt 
of the fourth section of the act of which tliis is amendatory, who was résident 
In said terrltory on or prior to the first day of December, eighteen hundred 
and flfty, shall be and hereby Is requlred to file wlth the surveyor gênerai of 
said territory, in advancè of the time when the public surveys shall be ex- 
tended over the particular land clalmed by him, where those surveys shall 
not haye been made previous to the date of this act, a notice in writing, set- 
ting forth his claim to the benefits of said section and citing ail required par- 
ticulars In référence to sueh settlement claim; and ail persons failing to give 
such notice on or prior to the, first day of December, eighteen hundred and 
fifty-three, shall be thereafter d'ebarred from ever receiving any benefit under 
said fourth section. And ail persons who, on the flrst day of December, 
eighteen hundred and fifty-three, shall bave settled on surveyed land in said 
territory, in virtue of the provisions of the fifth section of the act of which 
this is amendatory, who shall fail to give notice in writing of such settlement, 
specifying the particulars thereof to the surveyor général of said territory, 
on or prior to the flrst day of April, eighteen hundred and fifty-five, shall be 
thereafter debarred from ever receiving the benefits of said fifth section." 
10 Stat. 158; Abb. Real Prop. St. Wash. T. p. 1103. 

"Sec. 6. And be It further enacted, that ail the provisions of this act, and 
the acts of which it Is amendatory, shall be extended to ail the lands in Ore- 
gon and Washington territories; and for the purpose of carrying said acts 
into efCeet in said territories, the président shall be and he is hereby authorized 
to apiMDlnt a register and receiver for each of said territories, whose powers. 
duties, obligations and responsibilities shall be the same as are now prescribed 
by law for other land officers and for the surveyor gênerai of Oregon, so far as 
they apply to such officers. * * •" 10 Stat. 305; Abb. Real Prop. St. Wash. 
T. p. 1106. 

"Be it enacted," etc., "that in ail cases under the act of congress, approved 
September twenty-seventh, eighteen hundred and flfty, entitled, 'An act to 
create the office of surveyor gênerai of the public lands in Oregon, and to pro- 
vide for the survey, and to make donations to settlers of the said public lands,' 
and the several acts amendatory and supplemental thereto, in which the 
actual settlement may be shown to be bona fide, and the claim in ail respects 
to be fully within the requirements of esisting laws, except as to the failure 
of the party to file notice within the time flxed by statute, such failure shall 
not work forfeiture when no adverse rights Intervene before the filing of the 
requlred notification by the claimant" 13 Stat. 184; Abb. Real Prop. St. 
Wash. T. p. 1108. 

The âixth section of the original act also makes particular provi- 
sion for surveys, and requires that the surveyor gênerai shall sur- 
vey ail donation claims which are not taken, according to légal sub- 
divisions, at the expense of donation settlers, and enter a descrip- 
tion of such claims in a claims book, which the law requires him to 
keep. 

The suprême court of the United States in the case of Hall v. 
Eussell, 101 U. S. 503-514, has given an authoritative construction 
to the granting clause of the donation law, as follows : 

"The grant was not to a settler only. but to a settler who had completed 
the four years of résidence, etc., and had otherwise eonformed to the act. 
Whenever a settler qualified himself to become a grantee, he took the grant, 
and his right to a transfer of the légal title from the United States became 
vested. But, until he was qualified to take, there was no actual grant of the 
soil. The act of congress made the transfer only when the settler brought 
himself within the description of those designated as grantees. A présent 
right to occupy and malntain possession, so as to acquire a complète title to 
the soil, was granted to every white person in the territory having the other 
requisite qualifications, but, beyond this, nothing passed until ail was done 
that was necessary to entitle the occupant to a grant of the land." 
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And in the case of Vance v. Burbank, 101 TJ. S. 514-521, tlie court 
ruled substantially that a wife or heir of a settler claimingland under 
the donation law acquires no title or interest in the land until the 
final proof required by the seventh section of the act shall hâve been 
made by thé husband or some one in his behalf. 

Considering the provisions of the law above quoted and referred 
to, together with the décisions of the suprême court above cited, 
and the pleadings in this case, I hold that, in order to establish the 
cladni of the plaintiff to ownership by inheritance from a grantee 
of the United States, she must show aflarmatively that she is the 
la wf ni heir of Hiram H. McNear; that her father was a citizen of 
the United States, and qualified to acquire land under the donation 
law; that he emigrated to Oregon territory, and became an actual 
settler upon the land prior to the Ist day of December, 1853; that 
he thereafter continued to réside "upon the land, and cultivated and 
improved the sanae, for a period of four years; that he gave notice 
of his claim to the surveyor gênerai, or tiie register and receiver of 
the district land ofiQice, prior to the inception of any adverse rights ; 
that upon his request, and at his expense, the particular tract of 
land which he claimed was surveyed by the surveyor gênerai, and 
its description noted in the book of claims which that ofiicer was 
required to keep; and that after completion of the four-years rési- 
dence and cultivation, and after the land had been surveyed, he 
made proof, to the satisfaction of the register and receiver of the 
land office, of full compliance with the requirements of the law. 

In this the complainant has failed in several important particulars. 
Assuming the évidence in her favor to be suflScient in other respects, 
she has failed to prove that McNear cultivated the land, or made 
sufHcient improvements thereon, to show his good faith in claiming 
the land for his home. The most that I can flnd from the évidence 
on this point is that he built a log cabin, which he occupied as a 
dwelling, and cultivated a garden spot not exceeding in area 10 
feet square. The notice of his claim, and the amended notice, were 
flled in the office of the surveyor gênerai of Washington territory 
after the date of the law providing for a district land office in Wash- 
ington territory, with a register and receiver, to whom were given 
the powers and duties prescribed by law for other land officers gind 
for the surveyor gênerai of Oregon. This change in the law made 
the district land oiBce the place in which the notice should hâve 
been flled, and it is my opinion that, according to the showing made, 
McNear failed to comply with the law requiring notice and prelim- 
inary proof of his claim. 

By the Mil of complaint and the évidence it afflrmatively appears 
that McNear failed to request a survey of his claim, or to provide 
for the expense of a survey. There was no survey until the govern- 
mental survey of the township was made, several years after Mc- 
Near's death, and at that time the corners and lines of McNear's 
donation claim could not be found. The most that appears to havè 
been done was the setting of a stake for an initial point, which was 
done by McNear himself, without authority from the surveyor gên- 
erai, and said stake has never been recognized by the surveyor 
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gênerai for any purpose. It is my opinion that title could not pass 
under the donation law except to a spécifie tract within established 
boundaries, and after a survey and marking of tke lines and setting 
of the corners, in accordance with. law. 

Finally, the proof of résidence and cultivation required by the 
seventh section was never made by McNear or any person for him. 
On this point counsel for the complainant has argued that the amend- 
ed or supplemental notice, with the affldavits of two witnesses, 
filed in 1860, was a compliance on the part of McNear with the -pro- 
visions of the law as to final proof. But the évidence shows that 
thèse papers were not understood by the witnesses to hâve been 
intended to serve as final proof. The afiidavits were not made in 
the district land office, before the register or reçeiver, but were 
taken by a notary public at Port Townsend, and were never filed in 
the district land offlce, and there is no évidence whatever that the 
certiflcate provided for by the seventh section was ever issued. 
Mère affldavits taken before a notary public, and filed with the sur- 
veyor gênerai, are not the proof which is necessary to fulfill the requir- 
ments of the law, and failure in this essential is of itself sufficient to 
def eat the claim asserted by the complainant to the land as an heir of 
the settler. Vance v. Burbank, supra. A decree will be entered 
that the complainant is not the owner of the land described in her bill 
of eomplaint, and that this suit be dismissed, with costs. 



ALLISON V. CORSON et al. 

(Circuit Court, D. South Dakota, W. D. December 1, 1897.) 

No. 17a. 

1. MoRTGAGES— PtrRCHAsB DP Tax Cbrtificatb bt Juniob Mobtgageb — In- 

JUNCTION. 

If a junior mortgagee of real property, which Is not worth the amount 
due on the piior mortgage, pays delinquent taxes thereon, the senior mort- 
gagee cannot secure a decree in equity restraining him irom obtaining a 
tax deed, without relmbursing him for such payment. 
B. Same. 

This rule applies although, before brlnging suit, the senior mortgagee has 
bought the property In under proceedlngs, instituted after the taxes were 
paid, to foreclose his own mortgage. 
1^ Same. 

It aiso applies although the junior mortgagee was a party to the fore- 
elosure action. In which he sought unsuecessfuUy to hâve his mortgage 
declared to be a flrst mortgage, and dld not there set up his interest arisiog 
out of the tax payment. 

Edwin Van Cise and Chase & Dickson, for complainant, 
C. S. Palmer, for défendants. 

OARLAND, District Judge. The complainant, a citizen of the 
state of lowa, brings this action, as reçeiver of the Western Home 
Insurance Company, against the défendants, for the purpose of en- 
joining the défendant John L. Burke, as county treasurer of Pall River 
county, S. D,, from issuing, and the défendants Henry T. Corson and 
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J. W. Eussell from applying for and receiving, a tax deed from said 
Burke, as county treasurer, for Iota 1, 2, 3, and 4, block No. 23, of 
the Second Minnekahta addition to the town of Hot Springs, S. D., 
wMch is alleged to be of the value of more than $2,000. AU the de- 
fendants are citizens of South Dakota, except Bussell, who is a citizen 
of Vermont. On the filing of the MU, an order to show cause was 
granted why a temporary injunction should not issue as prayed for in 
said biU. A restraining clause was inserted in the order. At the 
hearing on the order to show cause, the foUowing facts appeared: 
On June 19, 1896, the complainant, as receiver of the Western Home 
Insurance Company, commenced an action in the circuit court for 
Pall River county, S. D., for the purpose of foreclosing a mortgage on 
the real estate hereinbefore described, which mortgage was given to 
secure the sum of |10,000, by Fred D. and EUa S. Gillespie, on June 
17, 1890. The defenda-ut J. W. RusseU, as trustée for certain bond- 
holders, was the holder of another mortgage on the same property 
for $15,000, given by the same mortgagors. RusseU was made a 
party défendant in the said foreclosure action, and therein set up the 
claim that the $15,000 mortgage was a superior Uen to the mortgage 
which was then being foreclosed in said action. The foreclosure ac- 
tion went to trial, and the circuit court of the county of Fall River, 
state of South Dakota, on the 12th day of July, 1897, adjudged and 
decreed that the mortgage owned by the Western Home Insurance 
Company was superior tû the mortgage held by the défendant RusseU. 
It further appears that on the 31st day of January, 1896, the défendant 
RusseU, ûnding that the land in question had been sold for delinquent 
taxes, and had been bid in by the county of Fall River, purchased 
from the treasurer of FaU River county the tax-sale certiâcates for 
the years 1892 and 1893, and paid, for the assignment of said certifl- 
cates, $1,164.35; that this purchase was made while the défendant 
RusseU was the holder as trustée of a junior mortgage on the land in 
question; that on the Ist day of May, 1897, défendant RusseU, in order 
to secure funds to carry on litigation in connection with his trustee- 
ship, for value received, sold and assigned said tax-sale certificates to 
the défendant Corson; that the défendant Corson, at the time of the 
commencement of this action, was taking the necessary steps to obtain 
a tax deed of the land hereinbefore described; that said land is not 
worth more than one-fourth of the amount due on the mortgage owned 
by the Western Home Insurance Company, which amount, as ad- 
judicated by the circuit court for FaU River county, is $16,618.26; that 
said land has been sold under said decree of foreclosure, and bid in by 
the complainant herein, as receiver of the Western Home Insurance 
Company. The biU also allèges certain irregularities in and about 
the assessment of the taxes for which the land was sold, and certain 
irregularities in regard to the manner in which the land was sold; 
but none of thèse defects, if they exist, go to the justness or ground- 
work of the taxes, and in view of the aflQdavits submitted by the de- 
fendant Burke, and of chapter 3, Laws S. D. 1895, this feature of the 
case made by the bill wUl be dismissed as without merit. 

The two grounds urged why an injunction should issue restraining 
the défendants Corson or RusseU from receiving, and the défendant 
83 F.— 18 
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Burke from issuing, a tax deed op the çertiflcates purchased by Rus- 
sell, are: Fïrst, Russell, as holder of the junior mortgage, could not 
acquire a tax title to the land in question while he so held it, as 
against the owner of the senior mortgage; second, if he could acquire 
such a tax title, and he held that interest at the time he was made a 
party to the foreclosure action in the circuit court for the county of 
Pall River, then it was his duty to set up his claim in that action, or 
be forerer barred. Corson, in taking an assignaient of the tax cer- 
tificates, does not stand In any better position than Russell, but he 
stands in just as good a position, and is entitled to be subrogated, 
80 to speak, to the rights of Russell, whatever they may be. It will 
be necessary, then, to détermine the relative rights and duties of the 
owner of the property and the senior and junior mortgagees towards 
each other, as to the payment of the taxes for which the land was 
sold; and their relative duties and obligations cannot be better stated 
than in the language of Judge Cooley, in Insurance Co. v. Bulte, 43 
Mich. 121,7 N.W. 710: 

"It certainly cannot be sald that the second mortgagee owes any duty to the 
flrst mortgagee to protect his lien as against tax sales. Neither, on the other 
hand, does the flrst mortgagee owe any such duty to the second mortgagee, or 
to the owner. To the state each one of the three may be said to owe the duty 
to pay the taxes; and the state will sell the interest of ail if none of the three 
shall pay. As between themselves, the primary duty is upon the mortgagor; 
but, if he malies default, either of the mortgagees may pay, and one of the 
two must do so, or the land will be sold, and his lien extlnguished. But in such 
cases, where each has the same right, payment by one is allowéd to Increase 
the amount of his incumbranee; for In no other way could he hâve security 
for its repayment by the mortgagor, who ouglit to protect the security he has 
given. When, therefore, each mortgagee has the same interest in maklng 
payment of the tax, and the same right to do so, and the same means of com- 
pelling repayment, it may well be held that a purchase by one shall not be 
suffered to eut off the right of the other, because it is based as much upon 
his own default as upon that of a party whose lien he seeks to extinguish. 
It is as just and as politic hère as it is in the case of tenants in coœmon to 
hold that the purchase is only a payment of a tàx. But in equity this can 
only be so when the party paying is in position to add the amount of the pay- 
ment to the amount of his lien. It has never been held that any other per- 
son can hâve the beneflt of the mortgagee's payment or purchase without being 
under any obligation to repay him the cost." 

In this connection it is well to bear in mind that, on the conceded 
facts in this case, the holders of the junior mortgage hâve no way 
of coUecting the principal mortgage debt, saying nothing about the 
taxes that they hâve paid. By applying the foUowing language to 
the complainant in this action, it becomes pertinent: 

"No doubt, the first mortgagee had a right to insist that the purchase was 
in part for his protection, and to treat it as a payment merely; but this was 
at his option, and it stood as a good purchase as to ail the world, except as 
to those who might hâve equities in respect to It, and who should see flt, in 
proper mode, and by the observance of suitable conditions, to assert their 
equities. And one fundamental condition in every such case must be that 
the party claiming the beneflt of the purchase shall do what is équitable In 
respect to it." Insurance Co. v. Bulte, 45 Mlch. 123, 7 N. W. 710. 

Complainant comes into this court under thèse circumstances, and 
appeals to the conscience of the court to prevent the issuance of this 
tax deed, and in no wise has tendered or oflered to pay the taxes 
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mhieh were paid to protect the property of which. he now claims to be 
the owner. This court knows no Buch principle of equity and fair 
dealing. So much from the standpoint of the relation of the parties 
to this action; but, on gênerai principles of equity and good con- 
science, the complainant does not stand in a position to enjoin the is- 
suance of this tax deed without payment of the tax, so long as there 
is no just complaint against the groundwork or justness of the tax. 
As was said in Hart t. Smith, 4i Wis. 218 : 

"Nor do we understand that the rule long established in courts of equity, 
that he who seeks equity must do equity, is qiialified or abrogated in favor 
of a party who seelis to remove a eloud upon his title to real estate by reason 
of illégal proceedings, talieu to enforce a valid tax assessed thereon; and 
that such party may demand, as a right, from a court of equity, that such 
cloud shaU be removed without his doing what justice and equity demand,— 
that is, pay the tax. None of the cases in this court recognize any such right 
on the part of the plaintiff, and we thinli no such right exists. It would be 
a gross impeachmènt of the power of a court of equity to deny it the right 
to demand of its suitors good faith and common Uonesty, before it shall be 
compelled to grant them any relief." 

So, conceding that the purchase by Eussell simply amounted to the 
payment of a tax, the complainant is not entitled to any relief until 
he shall pay the taxes paid for his beneât. It is suggested by counsel 
for défendant that Russell purchased the tax certiâcates individually, 
and not as trustée. It is sufiQcient to say that he could not do this, 
as it would be a violation of his trust. In the foreclosure proceeding, 
had in Pall Eiver county, the défendant Russell was seeking to hâve 
his mortgage declared to be a first mortgage, and, if he had succeeded, 
he would hâve added the taxes paid to the amount of his debt; and 
merely because he failed in his efforts is no reason why he should be 
barred from asking the complainant to do equity. The order of the 
court will be that the restraining order heretofore issued in this action 
be, and the same is hereby, continued for the period of 30 days; and 
it is further ordered that unless the complainant ahall pay the taxes 
represented by the certiflcates of sale, upon which défendant Corson is 
applying for a tax deed within said 30 days, said restraining order be 
set aside, and held to be of no force. 



QUEBN CTTY BARREI>HBAI>ER CO. et al. T. STANDARD OIL CO. et al. 

(Circuit Court, N. D. New York. November 13, 1897.) 

Patents — Constkuction of Claim— Barkel-Hkadikg Machines. 

The Mulvaney patent, No. 437,785, for Improvements in barrel-headlng 
machines, is not entitled, in view of the prior state of the art, to a broad 
construction of the first and flf th claims, the novel feature of which consists 
In placinç a counterbalanced ring on the outside of pivoted arms, so as to 
bring the bearing-pieces mounted thereon rigidly against the staves of the 
barrel, thereby forming a compressor; and thèse claims are not infringed 
by a device in which the old truss hoop is puUed down upon the barrel 
by the use of the well-known machine called "the Yankee cooper," or by 
a device in which the truss hoop is counterbalanced and pivoted to a rod 
moving vertically in a rigid standard, which is permanently fastened to the 
bedplate of the machine. 
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This was a suit in equity by the Queen Œty Barrel-Header Com- 
pany and others against tke Standard Oil Company and others for 
alleged infringement of a patent for improvements in barrel-heading 
machines. 

Johm W. StrehJi and E. H. Wells, for complainants. 

M, B. PMlipp, M. H. Piielps, and C. A. Talcott, for défendants. 

COXE, District Judge (orally). TMs is an equity suit for tlie in- 
fringement of letters patent, No. 437,785, granted October 7, 1890, to 
J. J. Mulvaney, Jr., for improvements in barrel-beading machines. 
The claims alleged to be infringed are the flrst and âfth. They are 
as follows : 

"(1) In a barrel-heading machine, a séries of bearing-pleces mounted upon 
plvoted arms and constltutlng a compresser, means for brlnging the bearing- 
pleces inward to encircle and bear against ail the staves of the barrel at its 
periphery, and devices for holding said bearing-pieces rigidly in position against 
the staves while moving downward, in combination with mechanism for 
moving the compresser downward, substantially, as described." 

"(5) In a barrel-heading machine, a séries of bearing-pieces mounted on arms, 
as B, In combination with a counterbalance, and a ring, as F, hinged to one of 
said arms, substantially as set forth." 

The défenses are lack of novelty and invention and noninfringe- 
ment. The latter défense is the only one which will be considered. 

In View of the state of the art it is manifest that neither of the 
claims involved is capable of a broad construction. It is thought 
that the best référence of the défendants is the St. Louis prior use. 
It is established beyond doubt that long prior to the date claimed 
by the inventer for his invention a truss hoop was pulled down upon 
the barrel for the purpose of compres'sing the staves by a machine 
well known in the barrel-making art as "the Yankee cooper." If 
to the arms of the St. Louis device were added a séries of broader 
bearing-pieces the opération would be identical with the opération 
now practiced in the défendants' factory. The proof is undisputed 
that for several years the défendants' method has consisted in pull- 
ing down upon the barrel the old truss hoop by the use of "the 
Yankee cooper," to the arms of which are attached broad bearing- 
surfaces. It is impossible to hold that a construction can be placed 
upon the claims broad enough to include this opération. 

It appears also that before the method jusit referred to was used 
the truss hoop was counterbalanced and pivoted to a rod moving 
vertically in a rigid standard, the latter being permanently fastened 
to the bedplate of the machine. It is argued by the complainants 
that this latter construction is an infringement. This contention 
cannot be maintained. It would seem to be within the province of 
the ordinary workman, in view of the device shown in the English 
patent to Clapperston and Lyle, No. 1,764, July 4, 1865,' in which a 
pivoted counterbalanced ring is shown, to provide such a device for 
holding and mauipulating the hoop used in the St. Louis factory. 
But even if this were otherwise the hoop of the défendants can in 
no event be regarded as the équivalent of the ring of the patent. In 
neither of the methods used by the défendants do the bearing-pieces 
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of the pivoted arms constitute a coiupressor; in neitker are the 
bearing-pieces brought inwardly to encircle and bear against the 
staves of tbe barrel; in neither is there a device for holding tlie 
bearing-pieces rigidly in position against tlie staves. The novel 
feature of the claims consists in placing the counterbalanced ring 
upon the outside of the arms so as to bring the bearing-pieces rigidly 
against the staves of the barrel. The défendants do not use this 
construction. The hoop of the défendants as first used was, as be- 
fore stated, pivoted to a separate and independent standard and not 
to one of the moving arms, as described in the spécification and flfth 
claim. The bill is dismissed. 



PHŒNIX IRON-WORKS 00. v. NEW YORK SEOURITT & TRUST 00. et ai 

(Circuit Court of Appeals, Sixth Circuit. December 7, . 1897.) 

No. 529. 

MOSTGAGES— AFtER-AcqtriKBD PrOPBRTY— CONDITIONAL SALES. 

Machinery constituting the complète steam plant and motive power o£ a 
Street rallroad, when placed In its power house, becomes an intégral part 
of the property, as a rallroad System, and passes under a mortgage, prevl- 
ously executed and recorded, covering the entlre road and plant, constructed 
and to be constructed, fliough such machinery was placed in the building 
under a contract by which the seller reserved title untll fuU payment was 
reaîeived therefor, whlch payment has never been made. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Kentuclcy. 

Bill was flled in the court below September 16, 1895, for foreclosure of mort- 
gage executed by the Capital Railway Company, a corporation organlzed under 
the laws of Kentucky, with its principal office and business in the clty of 
iPrankfort, in that state, in favor of the New York Security & Trust Company, 
the original plaintifC in the court below; the same being a trast mortgage. The- 
complainant is a corporation organlzed under the laws of the state of New 
York. The Capital Railway Company, the défendant, under authorlty con- 
ferred by its articles of incorporation, executed a mortgage on its franchise 
property and railway plant, of date September 26, 1893, to secure 70 bonds, 
In the sum of |1,000 each, bearing date November 1, 1893, and payable Novem- 
ber 1, 1913, with interest untU paid at the rate of 6 per cent., payable sejni- 
annually. This mortgage was acknowledged and recorded in the proper offlce, 
as required by law, October 16, 1893. The description of the property included 
in the mortgage is as follows: "AU and singular, the aforesaid rallroad of the 
said party of the first part, constructed and to be constructed, and situate, ly- 
Ing, and being in the clty of Frankfort and in the county of Franklin and state 
of Kentucky, together with ail the real and Personal property and income of 
the said party, its lands, tenements, hereditaments, rights of way, fixtures, 
buildings, structures, road, swltches, turnouts, ties, motors, cars, carriages, 
rolling stock, equipments, machinery, tools, Implements, materials, cbattels, 
privilèges, franchises, rigiits, interests, appendages, appurtenances, incomes, 
rents, resources, beneflts, investments, assets, and estâtes, légal and équitable. 
which are now owned, and shall hereaf ter be owned or acquired, by the said first 
party, or in any way belonging to or appertaining to its said rallroad." The ap- 
pellant, the Phœnix Iron-Works Company, intervened by iwtition in the case, 
and asserted a lien7 prior to that of the mortgage, on certain machinery placed 
in the power house of the railway Company, consisting of engine, stack, boiler, 
pump, etc., constituting the steam plaat, and fumishing the motive power for 
the rallroad. The Capital Railway Company had a contract with Frank Whit- 
ley to construct its Unes and erect its power house, and furnish and set up its 
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steam plant; and the machlnery in question was furnished by the Intervening 
petitloner, under contract with Whltley, wlth the approval of the rallway Com- 
pany. It is net claimed that the trustée In the morfeage was a party to 
the contract, or bound by It. The lien claimed Is for $2,136.66, the balance due 
on the contract price from Whitley to the Pbœnix Iron-Works Company: and 
priority for this debt over the lien of the mortgage is claimed under the con- 
tract made at the time between Whitley and the intervening petitloner. The 
contract, so far as its stipulations atïect the mattçr now to be deeided, is as 
foUows: "It is further agreed that the title to said machlnery shall reuiain in, 
and does not pass from, the Pbœnix Iron^Worlcs Oompany, until»full payment 
is made in cash. Promlssory notes or bills of exchange shall ba deemed pay- 
ment only when paid at maturity; and, in default of payment as herein agreed, 
the Phœnix Iron-Works Company, or their agent or attorney, may talie posses- 
sion of and remove said machinery -without légal process, which takiiig shall 
not constitute a waiver of its damage for such default in payment. The said 
chattels shall not beeome or be deemed part of any real estate." The contract 
was made subject to the approval of the railway company, and vs-as siibse- 
quently modified by agreement between Whitley, the rallway company, and the 
Phœnix Iron-W'orks Company, with the express stipulation that the modification 
was not to afCect the gênerai provisions of the original contract. The machinery 
was furnished between November 15, 1898, and December 9, 1893, although it 
was not completed by final test untll thé early part of 1894. Tlie machinery 
furnished by the Phœnix Iron-Works Company, and put in place for the rallway 
company, oonstituted a complète steam plant. The machinery, as stated, was 
erected in the power station house of the défendant rallway company. As will 
be observed from the dates, this machinery was furnished and set up in the 
power house subsequently to the exécution and registration of the mortgage; 
and the intervener was, of course, affected wlth constructive notice of the mort- 
gage thus registered. The mortgage contained the usual after-acquired prop- 
erty clause, and we do not understand that It is disputed that the mortgage 
covered this property. The insistence Is that the machinery constituting the 
steam plant in the power house passed under the lien of the first mortgage, 
subject to the réservation of title in accordance with the contract between the 
intervener and Whitley, as befoi'e stated. The contract between the Phœnix 
Iron-Works Company and Whitley was not recorded. Under the original con- 
tract, Whitley, the contracter wlth the Capital Kailway Company, was to be 
paid in cash from time to time during the progress of the work. The company 
was, however, unable to make cash paymemts; and after the work was partiy 
completed the 70 bonds secured by the mortgage were delivered to Whitley in 
lieu of the cash payments orlginally contemplated, and were used by Whitley 
to raise mooey wlth which to complète and pay for the work done under bis 
contract. The bonds were disposed of to différent persons, mainly as col- 
latéral security for loans, and are now in the hands of innocent holders, who 
hâve, in one form and another, advanced cash for the same. The machinerj' 
was set up in the power house in the tisual way, on brick foundations, and, of 
course, not attached t» the building otherwise. The court below adjudged that. 
as betweeD the intervening petitloner and the railway company, the contract 
created a lien in favor of the petitloner upon the machinery furnished, but 
further adjudged that this lien was inferlor to the !'en of the gênerai mortgage; 
and the case is brought hère by appeal. The conclusions of the circuit judge 
were stated In a wrltten opinion now published. 77 Fed. 529. 

D. W. Lindsey, for appellant. 

Hornblower, Byrne, Taylor & Miller and T. L. Edelen, for appellee 
New York Security & Trust Co. 

Before TAFT and LUETON, Circuit Judges, and CLAKK, District 
Judge. 

CLARK, District Judge, after stating the case, delivered the opinion 
of the court. 

The learned circuit judge rested his décision in the case upon 
two grounds: First. That the machinery constituting the steam 
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plant and motive power, without which the railway company could 
not be operated, became, when furnished, an essential, intégral part 
of the railway System, and, being a part of the original construction 
work, passed directly under the terms of the gênerai mortgage, and 
that the stipulation in the contract between Whitley and the peti- 
tioner, retaining title, was inralid as against the first mortgage. 
Second. It was f urther held that a contract of this character, retain- 
ing title as security for debt, is required to be registered, under the 
recording acts of the state of Kentucky, and that the contract was 
for this reason invalid as against creditors, including the bondholders 
whose debts are by this mortgage secured. Either ground on which 
the judgment was placed, if legally valid, is conclusive of the case, 
and renders further discussion of the ruling unnecessary. We may 
remark that this question is not to be determined by any mère 
technical theory of. what does or does not constitute a flxture, in 
respect to the ordinary real-estate mortgage, as between the mort- 
gagor and the mortgagee. Nor does the détermination of the case 
dépend on any narrow question of mère physical in jury to the build- 
ing in the removal of the machinery placed therein. Décisions in 
relation to those questions furnish aid, by analogy, in the solution 
of a problem like the one at bar, but they are not décisive. The 
property of the railway company, and the uses of the machinery, are 
différent, and this différence in the nature of the property and the 
uses to which it is put must be taken into account The business 
is, moreover, quasi public, and the franchises of this class are granted 
in the interest of the public. The principle which controls the case, 
and the reasoning applicable, are fully set forth in Porter v. Steel 
Co., 120 U. S. 649, 7 Sup. Ct. 1206; Dunham v. Railway Co., 1 Wall. 
254; Railroad Co. v. Hamilton, 134 U. S. 296, 10 Sup. a. 546; Rail- 
road Go. v. Cowdrey, 11 Wall. 459; Thompson v. Railroad Go., 132 
U. S. 68, 10 Sup. Gt. 29. In Porter v. Steel Co,, 122 U. S. 283, 
7 Sup. Gt. 1208, the court said: 

"Whatever is the rule applicable to locomotives and cars, and loose property 
susceptible of separate ownership and of separate liens, and to real estate not 
used for railroad purposes, as to their being unaffected by a prlor mortgage 
given by the railroad company, covering after-acqulred property, It is well 
settled, in the décisions of this court, that rails and other articles which become 
afflxed to, and a part of , a railroad covered by a prior mortgage, will be held by 
the lien of such mortgage in favor of bona fide creditors, as against any con- 
tract, between the furnisher of the property and the railroad company, con- 
taining stipulations like those in the contracta ta the présent case. Dunham v. 
Railway Co., 1 Wall. 254; Eailroad Oo. v. Oowdrey, 11 Wall. 459, 480, 482: 
tr. S. V. New Orléans & O. R. Oo., 12 Wall. 362, 365; Dillon v. Barnard, 21 Wall. 
430, 440; Fosdlck v. Schall, 99 V. S. 235, 251." 

As will be observed from the statement of the case, we are deal- 
ing with machinery which constitutes stationary, permanent motive 
power for the entire railway, affixed thereto, and an indispensable 
part of the railway as originally constructed. In this and other 
respects the case is clearly distinguishable from that class of cases 
relating to locomotive engines and other forma of rolling stock, and 
loose Personal property, as to which it bas been held that such prop- 
erty passes under the lien of the gênerai mortgage, in the same con- 
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dition in which it cornes to the hands of the mortgagor, and burdened 
with prior equities and liens, just as it would be burdened in the 
hands of such mortgagor. The principle is that when the gênerai 
mortgage covers a railway system, properly described, and on the 
security and faith of which bonds are issued, and pass into the hands 
of innocent holders, it is not withifl the power of the company to dis- 
place the lien of the flrst mortgage, and in that way destroy the 
security of the mortgage, either by giving a second mortgage on the 
property or essential parts of the original System, or, indirectiy, by 
making contracts like that now in question, under which, if valid as 
against the mortgage lien, a similar resuit would follow. The steam 
plant and motive power of this railway are stationary, and are just as 
essential to the opération of the railway as are the tracks. In a 
System constructed like this, the power house and the stationary 
machinery which furnish the motive power would be worthless with- 
out the railway tracks; and, on the other hand, it is equally true 
that the railway tracks would be valueless, except as second-hand 
material, without the power house and motive power. This is quite 
obvious, without élaboration. There could be no reasonable distinc- 
tion, in principle, between the right to claim title to machinery, and 
thereby dismantle a power house, and the right to take up the rails, 
and thereby render worthless the tracks on which the cars are pro- 
pelled for the purpose of opération. A doctrine which would per- 
mit title to be asserted to tlie machinery of a power house, which is 
a fixed part of the railway, thereby taking away the motive power, 
and deny the same right in respect to the tracks of a railway, would 
be purely arbitrary. The one is an essential part of the original 
organic structure of the road or system as a whole, — as much so as 
the other; and if an essential, intégral part of the plant may be taken 
under the claim of right, this would render the remaining parts of 
the System worthless. The franchise is made valuable, and fur- 
nishes security to the bondholding creditor under the mortgage, only 
by reason of its use in connection with property; and, if such es- 
sential parts of the property may be taken, the franchise would be 
thereby itself rendered valueless. Monongahela Nav. Co. v. U. S., 
148 U. S. 312, 13 Sup. Ct. 622; Chapman Valve Manufg Co. v. Oconto 
Water Co., 89 Wis. 264, 60 N. W. 1004. It is very clear in this case 
that the entire plant is properly described and conveyed in connec- 
tion with the franchise. This case would therefore seem to come 
within the principle on which judgment was pronounced in respect 
to a similar mortgage, with a similar description, in Andrews v. Pipe 
Works, 23 C. C. A. 454, 77 Fed. 774; but we need not pursue or 
décide upon this spécial phase of the question, as we are of opinion 
that the case is controlled by the broader proposition announced in 
the cases before referred to. Whether we say that an indispensable 
part of the original construction- work of the railway or other similar 
System becomes a flxture, or say that it is afflxed to, and is an intégral 
part of, the property, which, as a whole, constitutes the mortgage 
creditors security, exactly the same thing is meant. When a neces- 
sary part of permanent, original construction work is put in,' and 
becomes part of, the plant or system, such as stationary boilers, en- 
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gines, rails, sections of bridgework, and the like, it loses its previous 
charactér as separate, movable, personal property, and becomes sub- 
ject to a mortgage properly conveying the entire thing of which such 
engine, boilers, etc., become permanently part. The view thus taken 
being décisive of the case, we do not flnd it necessary to détermine 
the further question whether this contract was invalid, under the 
laws of Kentucky, for want of registration. There was no error in 
the decree of the court below, and it is aifirmed. 



LEDOUX et al. V. LA BEE, County Treasurer. 

(Circuit Court, D. South Daliota, W. D. November 30, 1897.) 

No. 174. 

1. Eqtjitt Jubisdiction — Suit bt Ebcbiver. 

A fédéral circuit court bas power to protect from invasion property with- 
In its custody in a cause within its jurisdiction, and, in order to sustain 
tlie application of its receiver for sucli protection, the ordinary grounds of 
equity interposition need not be set forth. 

2. Tax — LiBN ON AssBTS— Enpoecembnt. 

A vaiid tax upon property of a corporation In the hands of a reeelver 
constitutes a claim upon its assets within the jurisdiction, superior to every 
other claim except judiçial costs. But this lien must be enforced by and 
under the sanction of the court. 
8. Samb — Reobivbw — Application for Protection. 

It is the right and duty of a reeelver, if he eonsiders the legallty of a tax 
questlonable, to apply to the court for instruction or protection. 

4. Samb— CoNTEMPT. 

The rule that unauthorized interférence with the possession of property 
In eustodia legis constitutes contempt flnds no exception in favor of offl- 
cers engaged in the collection of taxes. 

5. SAME — JUDGMBNT OP ASSESSCHS — ReVIBW. 

For relief against excessive or irregular taxation under state laws the 
citizen must apply to the board constituted to pass upon such complaints, 
and, in the event of his failure to do so, the judgment of the assessing 
officers In cases within their jurisdiction is not open to collatéral attack. 

6. Bamb— Real and Personal Property— Listtng. 

Certain property in South Dakota belonging to a corporation in the hands 
of a receiver was annually listed by the company or by its receiver as 
Personal property, and was so assessed. In a suit by the receiver to 
restrain the sale of property of the corporation for the payment of delin- 
quent taxes, held that, even assuming the property to be In fact realty, 
the facts furnished no basls for an attack on the valldity of the assess- 
ments. 

This was a suit by Albert R. Ledoux, as receiver of the Harney 
Peak Tin Mining, Milling & Manufacturing Company, and others, 
to enjoin William H. La Bee, as county treasurer of Pennington 
county, S. D., from making a sale of certain property for delinquent 
taxes. 

Edwin Van Cise, for complainants. 

Edmund Smith and Wood & Buell, for défendant 

CAELAND, District Judge. This is an action brought by com- 
plainants for the purpose of enjoining the sale of certain personal 
property described in the bill of complaint by the défendant William 
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H. La Bee, acting as county trèasurer of Pennington county, S. D. 
Thé bill was filed in this court on the 29th day of Septembér, 1897, 
and on said day, upon an examination of said bill, an order to show 
cause was granted by the court, requiring the défendant to show 
cause on a date therein named why a temporary injunction should 
not issue during the pendency of this action. On the date named in 
the order to show cause, défendant appeared, flled his swom answer, 
and numerous afladavits were submitted, both on the part of the 
défendant and complainants. The facts upon which relief is sought 
by complainants having been fuUy developed on the hearing, it will 
be proper to consider the merits of the action to a greater extent 
than is usually the case on motion for temporary injunction. 

The bill allèges: That the Harney Peak Tin Slining, Milling & 
Manufacturing Company is a corporation organized and existing 
under and by virtue of the laws of the state of New York. That 
Charles Fletcher, Henry Landon Maud, Charles Edward Denny, Ed- 
ward Maynard Denny, and John Scudmore Sellon are citizens of the 
kingdom of Great Britain and Ireland. That Albert E. Ledoux is 
a citizen of the state of New York, and that said Ledoux was, on the 
28th day of June, 1894, duly appointed receiver of ail the property 
of whatever kind and description of the Harney Peak Tin Mining, 
Milling & Manufacturing Company (hereafter called "Harney Peak 
Company"), by the circuit court of the United States for the Southern 
district of New York, and thereupon duly qualifled and took pos- 
session of ail the property of said Harney Peak Company within the 
last-named jurisdiction. That on July 16, 1894, an ancUlary suit 
was commenced in the United States circuit court for the district 
of South Dakota, wherein the same complainants that commenced 
the suit in the Southern district of New York in which said Ledoux 
was appointed receiver filed a duplicate of the bill of complaint filed 
by them in the Southern district of New York, and thereupon the 
circuit court for the district of South Dakota appointed said Ledoux 
receiver of ail the assets and property of every kind and descrip- 
tion of the said Harney Peak Company situated within the district 
of South Dakota; the circuit court for the district of South Dakota 
not requiring any other bond or qualification on the part of said re- 
ceiver than had already been had and given in the court of primary 
jurisdiction except that the circuit court of the district of South 
Dakota required Ledoux, as receiver, to appoint a résident agest 
within the district of South Dakota. So far as this court is con- 
cerned, it knows nothing of what bas been done by said receiver in 
regard to the assets of said Harney Peak Company within this juris- 
diction. No report has ever been made to this court by said re- 
ceiver, and the présent presiding judge of this court did not know 
of such receivership until the commencement of this action. No 
complaint was made at the hearing of the joinder with the receiver 
of the Harney Peak Company, and stockholders therein, with the 
receiver as complainants, but both sides treated the action as one 
brought by the receiver alone. The court will also treat it as such, 
for the reason that, if a receiver was willing to bring the action, it 
was improper to join the other complainants with him. 
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From the pleadings and the afBdavits submitted by both. parties 
on the hearing of the order to show cause, the foUowing additional 
facts appear: Upon the appointaient of said Ledoux as receiver in 
this jurisdiction in 1894, said receiver took possession of ail the 
assets and property of whatever kind and description belonging to 
the Harney Peak Company situated within the district of South 
Dakota, and oontinued to hold possession of ail of the same until 
the 22d day of September, 1897, when the défendant, acting as the 
county treasurer of Pennington county, S. D., seized and took into 
his possession the personal property mentioned and described in 
complainants' bill of complaint, and which consists of so many dif- 
férent articles as to render it impracticable to describe them in this 
opinion. That at the time the order to show cause was issued in 
this action, which contained a restraining clause, said défendant had 
advertised said personal property for sale on the Ist day of October, 
1897, in order to satisfy the delinquent taxes of the Harney Peak 
Company due the state of South Dakota and the county of Penning- 
ton for the years 1893, 1894, 1895, and 1896, which said taxes, de- 
linquent as aforesaid, amounted in the aggregate to |10,806. As 
a gênerai rule, the fact that the property seized and advertised for 
sale is personal property would be suiBcient to defeat the complain- 
ants in this action, as the remedy at law would be adéquate; but 
this court, having possession of the property and assets of the Har- 
ney Peak Company through its receiver, has jurisdiction to inquire 
into the legality of any claim sought to be enforced against it, or 
the legality and lawfulness of any invasion of said posse^ion, in- 
dependent of any grounds of équitable jurisdiction, which must exist 
in other cases. As said in the case of In re Tyler, 149 U. S. 181, 13 
Sup. a. 789: 

"The property in question was In the eustody of the circuit court in a cause 
within its jurisdiction, and protected hy injunctlon. The power exercised 
was the power to protect the property in the custody of the court from inva- 
sion, and, in order to sustain the receiver's application, the ordlnary grounds 
of equity Interposition were not required to be set forth. Whether inade- 
quacy of remedy at law in respect of the disputed taxes, or the requislte jurls- 
dictional amount or diverse citizenship were shown to exist, was not, and 
could not be, matter of inquiry." 

Again, in Ex parte Chamberlain, 55 Fed. 706, it is said : 

"There can be no doubt that property in the hands of a receiver of any 
court, either of a state or of the United States, is as much bound for the 
payment of taxes, state, county, or municipal, as any other property. Per- 
sons cannot, by coming into this court, and, for the promotion of their inter- 
ests, applying for and obtaining the appointment of recelvers, obtain exemp- 
tion from the paramount duty of a citizen. For this reason recelvers in this 
district pay ail Just and lawful taxes without asliing or needlng the sanction 
of the court, and in their accounts such payments are passed without question. 
But, on the other hand, receivers are not bound to pay a tax. In their judg- 
ment unlawful, without the order of the court; and when they consider the 
legality of the tax questionable, it is their right— their manifest duty— to ap- 
ply to the court either for instruction or protection. Especially is this the case 
when the question arises between the receiver and persons in the state, 
county, and municipal government as to the proper construction to be given 
to the law upon which individuals may well differ, and it is his right and 
manifest duty to go to the court whose créature he is for instruction." 
Davis V. Gray, 16 Wall. 203; Georgla v. Atlantic & G. K. Co., 8 Woods, 434, 
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Fed. Cas. No. 5,351; Tuba Co. v. Adams, 7 Cal. 37; County Com'rs v. Clarke, 
36 Md. 206; Greeley v. Bank, 98 Mo. 458, 11 S. W. 9S0; Central Trust Co. 
V. New York C. & N. R. Ce, 110 N. Y. 250, 18 N. B. 92. 

This action, brought by the receiver, is therefore properly insti- 
tuted, and in such form as to allow the legality of the claim for 
taxes for the payment of which the property bas been seized to be 
determined. This is not a proceeding to punish the défendant for 
contempt in invading the possession of the court by the seizure of 
the property in question, and nothing will be said in this opinion upon 
that feature of the case, any more than to state the law upon the 
subject, and aiso to say that, in the opinion of the court, the évidence 
submitted at the hearing does not show that the défendant really 
intended to disregard the authority and possession of the court, but 
was induced to act as he did through false notions as to the power 
of the receiver. There can be no doubt of the correctness of the 
doctrine that property in the possession of a receiver appointed by a 
court is in custodia legis, and that unauthorized interférence with 
such possession is punishable as a contempt; and it cannot be con- 
tended that this salutary rule has any exceptions in favor of of- 
flcers engaged in the collection of taxes. As was said in Ee Tyler, 
149 U. S. 182, 13 Sup. Ct. 790: 

"Undoubtedly, property so sltuated is not thereby rendered exempt from 
the imposition of taxes by the government within whose jurlsdiction the prop- 
erty is, and the lien for taxes is superior to ail otlier liens whatsoever except 
judicial costs, when the property is rightfully in the custody of the law; but 
this does not justlfy a physlcal invasion of such custody, and a wanton dis- 
regard of the orders of the court in respect of It. The maintenance of the 
System of checks and balances characteristic of republican institutions re- 
quires the co-ordinate departments of government, whether fédéral or state, 
to refrain from any infrlngement of the independence of eaeh otlier; and the 
possession of property by the judicial department cannot be arbltrarily en- 
croached upon, save in violation of this fundamental prlnciple. The levy of 
a tax warrant, like the levy of an ordinary fleri facias, séquestrâtes the prop- 
erty to answer the exlgency of the writ, but property in the possession of the 
receiver is already in séquestration, already held in équitable exécution; and, 
while a lien for taxes must be recognized and enforced, the -orderly adminis- 
tration of justice requlres this to be done by and under the sanction of the 
court. It is the duty of the court to see to It that this is done, and a seizure 
of the property against its will can only be predicated upon the assumption 
that the court will fail in the discharge of its duty,— an assumption carrying 
a contempt upon its face." 

The legality of the claim for taxes will now be considered. The 
évidence shows that among the property listed and assessed for 
taxes against the Harney Peak Company by the proper authorities 
of the state of South DaJîota and the county of Pennington for the 
years 1893, 1894, 1895, and 1896 were a tin mill at Hill City, S. D., 
the Etta tin mill in the county of Pennington, and certain buildings 
situated on the Eeder placer claim in said county; that the above- 
mentioned property was listed and assessed as personal property, 
and is ail situated upon unpatented mining daims; that is, upon 
land the title to which is still in the United States. The valuation 
placed upon said property, respectively, for the years mentioned, 
was as follows: 1893, tin mill at Hill City was listed under the fol- 
lowing heading: "Value of ail improvements on lands, except plow- 
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ing, held under law of the United States, and upon whick final proof 
lias not been made and accepted," — and was assessed at $30,000, 
In 1894 the same property was listed and assessed in the same man- 
ner. In 1894 the Etta tin mill was listed and assessed at |16,000. 
In 1895 the buildings on the Keder placer were assessed at $3,000; 
and manufacturers' tools, implements, and machinery, engines and 
boilers, $50,000; value of ail improvements on lands, except plowing, 
held under law of the United States, and upon which final proof 
has not been made and accepted, $30,000; and the Etta mill at |16,- 
000. In 18% the buildings on the Rëder placer were assessed at 
$3,000, the Etta mill at $10,000, and manufacturers' tools, imple- 
ments, and machinery, engines and boilers, $20,500; value of ail 
improvements on lands, except plowing, held under law of the 
United States, and upon which final proof has not been made and 
accepted, $10,000. It also appears in évidence that the property 
herein mentioned as having been listed for taxation for the year 
1895 was listed by W. O. Temple, agent for A. R. Ledoux, receiver, 
and was listed as personal property. The only deflnite attack upon 
the taxes which are claimed by the county of Pennington, and to 
satisfy which property in the hands of the receiver has been seized, 
is that the items of property above mentioned form a basis for a por- 
tion of said tax, and that said property was listed as personal prop- 
erty, when in fact it was real property, and that the valuation there- 
of for the several years mentioned is excessive. 

Subsection 28 of section 16 of chapter 14 of the Laws of South Da- 
kota of 1891 provides as follows: "The value of ail improvements, 
except plowing, on lands held under the laws of the United States, 
and upon which final proof has not been made and accepted," shall 
be listed and assessed as personal property. Subsection 28 of sec- 
tion 1 of chapter 27 of the Laws of South Dakota of 1895 is to the 
same efEect; and it would seem that, as the législature of the state 
of South Dakota has the power to classify property for the purposes 
of taxation, it had placed the improvements upon land held as 
a mining claim, but for which a patent has not yet been issued by 
the United States, in the list of personal property, for the purposes 
of taxation. But I do not care, for the purposes of this case, to 
follow counsel for complainant in a leamed discussion as to whether 
the subsection referred to applies only to agricultural land, and not 
to mining claims, or as to whether the property assessed, and about 
which complaint is made, wâs actually real or personal property. 
The fact is that it has always been listed and assessed as personal 
property by the Harney Peak Company, or the complainant, as its 
receiver, without complaint ; that whether it is real or personal prop- 
erty in no way afïects the justness of the tax ; and that the error, if 
any, made by the taxing oflicers, was a mère error in the classification 
of the property, which would in no way affect the validity of the tax. 
By subsection 7 of section 43 of the Laws of South Dakota of 1891 
the board of assessment and equalization is given fuU power and 
authority to correct errors in the listing or valuation of property, 
whether real or personal. Thus the Harney Peak Company, or the 
receiver, in any year had the right and opportunity to appear before 
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the board of assessment and equalization, and haye any errors, either 
in the valuation or listing of the property in question, corrected. It 
does not appear that anytiiing of this kind was ever attempted, and it 
is now too late to corne before this court, and ask it to interfère with 
the listing or valuation of this property. Kobbins v. Magoun (lowa) 
70 N. W. 700; Wilson t. Cass Co. (lowa) 28 N. W. 483. In Stanley 
V. Supervisera of Albany, 121 U. S. 550, 7 Sup. Ct. 1239, it is said: 

"In nearly ail of the states— probably in ail of tliem— provision is made by 
law for the correction of errors and irregularities of assessors in the assess- 
ment of property for the purposes of taxation. This is generally through 
boards of revision or equalization, as they are often termed, with sometimes 
a right of appeal from their décision to the courts of law. They are estab- 
lished to carry into efifeet the gênerai rule of equality and uniformity of taxa- 
tion required by constitutional or statutory provisions. Absolute equality and 
uniformity are seldom, if ever, attainable. The diversity of human judg- 
ment, and the uncertainty attending ail human évidence, preclude the pos- 
slbillty of this attainment. Intelligent men differ as to the value of even 
the most common objects before them, — of animais, houses, and lands, in 
constant use. The most that can be expected from wise législation is an 
approximation to this désirable end, and the requirement of equality^ and uni- 
formity found in the constitution of some states is complied with when de- 
signed and manifest departures from the rule are avoided. To thèse boards 
of revision, by whatever name they may be called, the citizen must apply 
for relief against excessive and irregular taxation, where the assessing offi- 
cers had jurisdiction to assess the property. Their action is judicial in its 
character. They pass judgment on the value of the property upon personal 
examination and évidence respecting it. Their action belng judicial, their 
judgments in cases within their jurisdiction are not open to collatéral attack. 
If not corrected by some of the modes pointed out by statute, they are con- 
cluslve, whatever errors may bave been commltted In the assessment." 

It results from the foregoing that the attack by the receiver upon 
the claim for taxes made by the défendant cannot be successful, 
and that said claim for taxes is a claim against the assets in the 
hands of the receiver of the Harney Peak Company within the juris- 
diction of this court, superior to any claim whatever except that of 
judicial costs. An amendment to the complainants' bill was al- 
lowed and filed, wherein the receiver sets forth that he has expended, 
under the direction of the circuit court of the Southern district of 
New York, in and about the care, safe-keeping, and protection of the 
property in his charge, the sum of $24,034.37 over and above re- 
ceipts coming into his hands from the lease or sale of perishable 
property, and that receiver's certLflcates hâve been issued in the sum 
and to the amount of $25,000 with which to pay thèse expenses, and 
that the enf orcement of this claim for "taxes will greatly deplete the 
assets of said Harney Peak Company, and therefore that the claim 
for taxes ought to be declared inferior to thèse expenses. It is 
sufQcient, to dispose of this question, to say that it nowhere appears 
that the property seized by défendant is ail the property belonging 
to the Harney Peak Company in this jurisdiction even. In fact, 
the original bill states that complainant is advised and informed by 
the défendant that, if the property so seized by him, and levied upon, 
shall not prove sufiflcient to cover the taxes claimed to be due, he will 
then proceed to levy on other personal property belonging to said 
Harney Peak Company, and that complainant verily believes tliat 
said défendant will do as he threatens to do, The term "judicial 
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costs," to wMch the claim for taxes is alone inferior, cannot be keld 
to include the cost of keeping and taking care of unproductive prop- 
erty for over three years by the receiver. Therefore this court 
is of the opinion that the expepses already incurred and paid by the 
receiver may be paid ont of the assets of the Hamey Peak Company, 
as well as the claim for taxes, so far as anything now before the 
court indicates. 

This court, being in possession of the property of the Hamey Peak 
Company in this district, through its receiver, Albert E. Ledoux, and 
the défendant being before the court, and it being the opinion of 
the court that the claim for taxes is a valid one, the court ought to 
make some order in the promises to protect the rights of ail parties 
concerned; and it believes that in the interests of the orderly admin- 
istration of justice the following order ought to be made: That the 
défendant, William H. La Bee, treasiu-er of Pennington county, S. D., 
immediately restore to Albert R. Ledoux, or his agent, duly author- 
ized, the possession of the property seized by said défendant; that 
said receiver, Albert R. Ledoux, his agent, and ail persons acting 
under and by virtue of his authority, be, and they are hereby, forbid- 
den from selling or disposing of any of the assets or property of said 
Hamey Peak Company within the district of South Dakota, for any 
other purpose than the payment of the claim for taxes herein speci- 
fled, until the further order of the jcourt ; that said Albert R. Ledoux 
shall, within 10 days from the service of a copy of this order upon 
said Ledoux or his authorized agent, pay to the treasurer of Penning- 
ton county said claim for taxes, and, in default of any money with 
which to pay said claim, that said receiver sell so much of the assets 
in his possession belonging to the Harney Peak Company, and situated 
in the district of South Dakota, as may be sufiBcient to pay said claim 
for taxes, or, if sufficient personal property cannot be found, that 
said receiver sell so much of the real property in his possession in the 
district of South Dakota, belonging to the Harney Peak Company, as 
may be sufScient to pay said claim for taxes. 



OOMMONWEALTH TETU! INSURANCE & TRUST CO. T. CUMMINGS et aL 

(Circuit Court, D. Montana. November 1, 1897.) 

No. 460. 

1. Eqtjitt Plbading — Pbacticb in Fedebal Couetb— Rkquisite8 of Attb-wer. 

In the fédéral courts, equity pleading Is not governed by the state codes; 

and the answer should deny or expressly admit each material allégation of 

the bill, or, if the facts are not within the knowledge of the défendant, his 

belief should be stated; otherwise the answer Is insufiicient. 

S. Samb— Power op Corpobatioii to Contract— Prbsumption. 

It Is not necessary for a plalntiff corporation to allège Its authority to 
make the contract sued on, or that any corporation under which it clalma 
had such right, as the contract of a corporation Is presumed to be within its 
powers. 
8. Same— Answeb ob Cross Bill— Rbformation of Instrument. 

Such matters as mlstalie or fraud in the exécution of a note and mortgage, 
whereby they do not express the true contract, should not be alleged in the 
answer, but in a eross bill for reformation. 
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L Parker Veazey, for complainant. 
Thos. C. Marshall, for défendants. 

KNOWLES, District Judge. In this case the complainant filed ita 
bill of complaint, and the défendants "hâve flled their answer thereto. 
Complainant has flled its objections to the said answer, and thèse are 
presented for considération. It appears that, as to some of the allé- 
gations in the biU, défendants hâve made no answer. It was evi- 
dently the view of the défendants that a failure to make any answer 
to thèse allégations, as under the code pleadings, admitted the same. 
In the fédéral courts, however, the rule is — as under the equity prac- 
tice until modified by the codes — that the défendant, in his answer, 
if he chooses to answer, should either deny the allégations of the bUl, 
or expressly admit them. Thèse allégations could be denied in part 
and admitted in part, but the answer could not ignore them. If the 
défendant has no knowledge or information conceming any allégation 
in a bill, he should so state. In the case of Brown t. Pierce, 7 WaU. 
211, the suprême court said : 

"The material allégations in the bill of complaint ought to be answered, and 
admitted or denied, if the faets are within the linowledge of the respondent; 
and, if not, he ought to state what his belief is upon the subject, If he has 
any; and if he has none, and cannot form any, he ought to say so, and call 
upon the plaintiff for proof of the alleged facts, or waive that branch of the 
çontroversy." 

The sàme view is sustained in Story, PL § 852, and in Beach, Mod. 
Eq. Prac. § 334. 

An answer admitting the truth of an allégation in a bill could be in- 
troduced in évidence to prove the fact alleged. It is held in the case 
of Brown v. Pierce, supra, that if the answer faUs to make the ad- 
mission of the truth of any allégation in the biU, but ignores it, then 
the plaintifE is bound to prove the same. If the answer does not fully 
traverse or admit any material allégation of the bill, the remedy is 
for the plaintiff to except to the suflaciency of the answer. 

The question presented in this case, then, is, did the défendants fail 
to answer the material allégations of the bill? I think, in many re- 
spects, they did. Plaintiiï sets f orth that Michael and Catherine Cum- 
mings were husband and wife. This is neither admitted nor denied. 
I think it should hâve been, The third allégation in the biU is that 
the Northwestern Gruarantee Loan Company, to whom the note and 
mortgage named in the biU was executed, was at the date thereof 
a corporation organized under the laws of Minnesota. This should 
bave been admitted or denied, or the défendants should hâve stated 
that they had no knowledge, information, or belief upon that sub- 
ject. The fourth allégation of the bill shows that the last-named 
corporation complied with the statutes of Montana in regard to for- 
eign corporations, and their right to do business in this state. I do 
not think it was necessary that this allégation should hâve been made. 
The contract of a corporation is presumed to be within its powers. 
Hence it is not necessary for a plaintiiï corporation to allège its power 
to contract, or that any corporation under which it claims any right 
had such power. Express Co. v. Eailroad Co., 99 U. S. 199. It ap- 
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pears, then, that this was an immaterial allégation, and required no 
answer. The fifth allégation to the bill sets forth the exécution of 
ten coupon promissory notes, of which six were subsequently paid, etc. 
The answer neither traverses nor admits this allégation. It was 
defective in this particular. There are certain allégations in the 
eighth subdivision of the answer which were neither denied nor admit- 
ted, and should hâve been. The allégations in the tenth and foxir- 
teenth paragraphs of the bill contain allégations that should hâve 
been answered or denied. 

AU of the allégations in the answer which go to show that, through 
fraud, défendants were induced to sign a note and mortgage for $6,- 
100, when in fact they received but $5,000, and the facts that said 
Ide was an agent of the said Northwestern Guarantee Loan Com- 
pany, and made thèse représentations at the time défendants signed 
the said note and mortgage, and the further fact showing that the 
plaintiff in this cause is not an innocent purchaser or assignée of 
the same, should be set forth in a cross bill, and a prayer made to 
hâve this note and mortgage reformed to correspond with the truth. 
This matter is discussed to some extent in Beach, Mod. Eq. Prac. 
§§ 332, 333. It appears to be the better practice to set up such mat- 
ters as mistake or fraud in the exécution of a note and mortgage, 
wherebj the same do not express the true contract, in a cross biU. 
In the particulars named the exceptions to the answer are sustained. 



NEW YORK COMMEBCIAL CO. v. FBANCIS et aL 

(Circuit Court of Appeals, Second Circuit. December 1, 1897.) 

No. 69. 

1. Corporations— RiGHTs op Equitable Owneb dp Stock— Attachmknt bt 
CRBDrTOR DP Nominal Ownbr. 

Neither by the gênerai rule nor under the décisions of the state courts of 
Connecticut Is the bénéficiai owner of stock in a corporation precluded from 
asserting his right thereto by the mère fact that he bas permitted it to stand 
on the books of the corporation in the name of another, as agalnst an at- 
taching creditor of the nominal owner. 

8. Bqditt — Injunction — Bill to Protbct Attachment Lien. 

A plaintiff in an action in the state court, who has, by attachment, ob- 
tained a lien on property alleged to belong to the défendant, may, 
pending the action, and before judgment, maintain a bill on the equity 
side of the United States circuit court to protect such lien by preventing 
the threatened sale of the property under an exécution Issued from that 
court, whereby the plaintiff's lien would be lost. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Connecticut. 

Bill by the New York Commercial Company against Henry H. 
Francis and others. From an order granting an injunction pendente 
lite, défendant Francis appeals. 

On June 4, 1896, Henry H. Francis, of Connecticut, brought suit In the proper 

state court of Connecticut against Joseph P. Barle, of New York, to recover a 

claim against him indlvidually, and attached 76 shares of the stock of th(» 

Seamless Rubber Company, a Connecticut corporation, which stock stood upon 

83F.-49 
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the books of said company in his name. Thte suit was properly removed by the 
défendants to the circuit court of the United States for the district of C«n- 
nectlcut. Judgment was rendered by said court, in April, 1897, against Barle. 
BiXeeution was Issued thereon, and on June 4, 1897, Farrell, as deputy marshal, 
commenced to levy upon the 76 shares as the property of Earle. On June 30 and 
July 1, 1896, the New York Commercial Company brought two suits in the prop- 
er State court of Connecticut against the co-partnership of Earle Bros., of which 
JosQ)h P. Earle was a member, to recover claims against the flrm, and attached 
the same 76 shares. Thèse suits are still pending in the state court. On June, 
14, 1897, the New York Commercial Company filed a bill In equity in the cir- 
cuit court for the district af Connecticut against Francis, Joseph P. Earle, and 
Farrell, alleging that the 76 shares were the property of Barle Bros., and not 
the property of Joseph P. Earle; that they were about to be sold on exécution 
as his property, whereby the lien of said company would be lost; and praying 
for an Injunction, and other relief. An order for an injunction pendente lite 
against the sale of said stock was granted, from which order this appeal was 
taken. On June 28, 1897, the three members of the oo-partnership of Earle 
Bros, flled a pétition to intervene In this suit for the protection of their inter- 
est In the st»ck, which application was granted. The brief affidavits for the 
complainants In the case state that in 1882 Earle Bros, bought with partnership 
funds 38 shares of the stock of the Seamless Rubber Company; that the cer- 
tificate was taken in the name of Joseph P. Earle with the understanding that 
he held the stock In trust for, and that its bénéficiai ownership was lu, the 
firm; that in 1892 a stock divîdend was declared by the rubber company; that 
an additional certificate for 38 shares, which was issued to Joseph P. Earle, 
was Earle Bros.' divldend on the stock standing In their name and in the name 
of Joseph P. Earle; that the bénéficiai ownership of the entire 76 shares was in 
the flrm, and that the cash dividends on thèse shares were received and used by 
It. Francis says, in his affidavlt, that before his attachment he ascertained from 
examination of the publie records in the office of the town clerk of New Haven, 
and from conversation with the offlcers of the rubber company, that Joseph P. 
Barle was one of its stockholders, that the company had no notice of any own- 
ership by any one else, that said Barle spoke of the stock as "my stock," and 
said that he owned the entire capital and property of the flrm, and that the 
other members were merely interested in the profits. 

Théo. M. Malthie, for appellant. 
Wm. L. Bennett, for appellee. 

Before LACOMBE and SHIPMAN, Circuit Judges. 

SHIPMAN, Circuit Judge (after stating the facts). The affldavits 
in the record show some of the assertions of the respective parties, 
but sufflcient facts are not given from which a trior can form an 
opinion as to their truth. The conaplainant's principal afiidavit, 
which was carefully drawn for the purpose of presenting one aspect 
of the facts, may be true, so far as it relates to the purchase of the 
stock, and jet not be inconsistent with the facts which are said to 
hâve been stated by Joseph P. Earle, so that the real ownership of 
the stock, as between the flrm. and Joseph P. Earle or the other 
members of the partnership, cannot be ascertained from the papers 
now in the record. It is, therefore, only possible to state what we 
deem to be the existing law of Connecticut upon the respective 
claims of the parties, and we refer particularly to the law of Con- 
necticut, because the early décisions of its courts in regard to the 
transfer of stock in a corporation depended largely upon the con- 
struction which they gave to the législative acts incorporating the 
corporations of the state. Formerly, in Connecticut, a strict com- 
pliance with the mode prescribed in the act of incorporation for the 
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transfer of stock was deemed necessary. It was said in one case, 
in construiiig the language generally used in th.e diarters, that tke 
transfer on tke bocks of a company "is a fact essentially necessary 
to originale a title." Northrop v. Turnpike Co., 3 Conn. 544, As 
th.e corporate books alone informed the public of any change of 
possession of stock, it was also held that the withholding from regis- 
try of the assignment and transfer of stock by a vendor was a badge 
of îraud, like his rétention of the possession of a chattel which he 
had sold. The principle is stated in Coït v. Ives, 31 Conn. 35, as 
f ollows : 

"In the case of purchase of stock In a corporation there must be such a trans- 
fer of it as the législature in the charter or by statute prescribes, and notice of 
the assignment of choses in action, and the transfer required by statute of 
corporate stocli, stand in lieu of the talîing and retaining of the possession of 
Personal chattels sold, being the only possession the nature of the case admits 
of." 

The tendency of the courts of Oonnecticut was also favorable to 
attaching creditors as against persons guilty of lâches or fraud in 
the rétention of possession of chattels, or in not conforming to the 
System of registry of the transfers of stock, and it was, therefore, 
said in Dutton v. Bank, 13 Conn. 498, that : 

"An attaching creditor is not bound to look beyond the books of a bank to 
ascertain whether a debtor has made any assignment of the stock standing 
In his name. The books of the corporation are the appropriate place to dé- 
termine the ownership of stock." 

A literal adhérence to this dictum, as between a creditor and a 
debtor who had made an assignment of stock in a corporation, and 
had done ail in his power to cause a transfer upon its books, and to 
perfect the title in the vendee, was not acceded to in Coït v. Ives, 
supra. 

This case does not relate to the right to the ownership of stock 
as between an attaching creditor of a vendor and a vendee whose 
title had not been perfected by a transfer upon the books of the 
corporation, but it relates, as claimed by the complainant, to the 
equities as between an attaching creditor of the person who has the 
bare légal title to the stock and the attaching creditor of the per- 
son who has the bénéficiai interest or equity in it, for in Oonnecticut 
"any right, légal or équitable, in such stock, may be taken by ordi- 
nary attachment." Bank v. Jarvis, 33 Conn. 372; Winslow v. 
Fletcher, 53 Conn. 390, 4 Atl. 250. It is true that it has been thought, 
in View of the early décisions which hâve been referred to, and espe- 
cially in view of the déclaration in Dutton v. Bank, supra, that the 
rights of a person who, in the absence of actual or constructive fraud, 
had permitted his stock to stand upon the books of a corporation in 
the name of a third person, were inferior to those of an attaching 
creditor of such third person, but such a doctrine is not now in accord- 
ance with Connecticut décisions. It was declared in Mowrv v. 
Hawkins, 57 Conn. 453, 18 Atl. 784, that: 

"In the absence of fraud, stock may stand in the name of one which belongs 
to another, without being liable to attachment for the debts of the nominal 
owner. This must be so as to ail creditors who hâve not been misled or de- 
celved by it, and as to those who are advised as to the true state of the title," 
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This statement was not absolutely necessary to tlie disposition 
of the case, for it was found tkat tke certificate of tlie attaclied 
stock was issued to James D. Mowry, the attached debtor, instead of 
to James D. Mowry, trustée, by a mistalie of the secretary of the 
Company, which Mowry did not notice at the time, and it may fairly 
be inf erred f rom the linown facts in the case that the cestui que trust 
was also ignorant of it; but the proposition as announced by the 
court was referred to in Skiff v. Stoddard, 63 Conn. 198, 26 Atl. 874, 
and 28 Atl. 104, as established. It is one which we are satistied is in 
accordance with the gênerai rule, and with the principles of justice, 
unless the équitable owner is prevented by an estoppel from show- 
ing the trath, or there has been some illegality or violation of a 
statutory requirement. Cooper v. Griffin [1892] 1 Q. B. 740. In 
this case the facts in the case are so scantily presented in the afflda- 
vits that it is impossible to say what they are. AU that can be 
said is that the complainants made out a bare prima facie case, and, 
as their statements were not denied by reliable testimony, the order 
pendente lite was properly made, and should be continued until it 
is ascertained whether Earle Bros, are the équitable owners of the 
stock, and, if they are, whether their equities hâve become subordi- 
nate to those of Francis by their lâches or by their conduct. The 
appellee urges that the complainants had no standing upon the equity 
side of the court, because tbev had recovered no jndgment, and it was 
not, therefore, apparent that a resort to equity was necessary. The 
gênerai principle to which référence is made is not applicable hère, 
because, as it is declared in Case v. Beauregard, 101 U. S. 688, "when- 
ever a creditor has a trust in his favor, or a lien upon property for 
the debt due him, he may go into equity without exhausting légal 
processes or remédies" ; and "when the bill asserts a lien or a trust, 
and shows that it can be made available only by the aid of a chan- 
cellor, it obviously makes a case for his interférence." The bill in 
this case was one of which the circuit court had jurisdiction. It was 
not an original suit, but was ancillary, and was flled on the equity 
side of the court for the alleged purpose of preventing injustice to 
the complainant by the levy of an exécution issuing from the same 
court. Preeman v. Howe, 24 How. 450; Krippendorf v. Hyde, 110 
U. S. 276, à Sup. et. 27. The order is aflBrmed, with costs. 



SANDS V. B. s. GREBLET & CO. 
(Circuit Court, S. D. New York. Au^st 10, 1897.) 

Recbivbrs — Insolvent Cokporatioks — Présentation oî" Claims before 
Master. 

Where abundant notice has been given to ail credltors of the proceedin^rs» 
before the master, with full opportunity for ail to appear. and the testi- 
mony has been taken and closed, and the master's report filed, the proceed- 
ings will not be reopened to allow dilatory creditors to appear for the first 
time, and malse objections, and présent testimony. 

Same — Compensation oï' Attornbts. 

Where, pendlng a receivershlp, an investigation of the accounts of the 
corporation is conducted by an expert accountant retained and pald by cer- 
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tain credltors, which Investigation results In the reallzatlon oî a large sum 
for the recelvershlp, the expansé of such Investigation will be chargea 
against the fund and the dlsbursements of such creditors In that behalf 
repaid to them ont of it. 
Il Bame— FoBBiGN Corporations — Transmission of Rbcbivbeship Punds. 

In View of the settled practlce in the Southern district of New York t* 
pay résident creditors in fuU out of the funds realized in the state by 
ancillary receivers of a foreign corporation before transmltting any funds to 
the court of primary jurisdiction, it seems that the whole fund realized ean- 
not be transmitted before making any distribution, so long as any of the 
résident creditors object thereto. 

TMs was an auxiliary suit in equity, wherein receivers previously 
appointed in Connectlcut for the Connecticut corporation of E. S. 
Greeley & Co. were also appointed by this court to take possession 
of its assets in this district. See 80 Fed. 195. The cause is now 
heard on a motion to conârm the report of the master, and to direct 
a receiver to transmit the balance of funds to the court of primary 
jurisdiction in Connecticut. 

Frédéric G. Dow, for the motion. 

John L. Hill and W. B. Putney, opposed. 

LACOMBE, Circuit Judge. This is a motion (a) to conflrm the 
report of the master, and (b) to direct the receiver to transmit the 
balance of the funds in this jurisdiction to the court of primary juris- 
diction in Connecticut for distribution. Upon the argument there 
was practically no objection to the report of the master. Since the 
argument a letter has been received from the attorney for several 
creditors, whose daims aggregate a little more than |3,000, asking 
to be allowed to appear, to file objections, and submit alSdavits in 
opposition. This request is denied. Abundant notice was given 
to ail creditors of the proceeding before the master, full opportunity 
was given for ail to appear, the testimony has ail been taken and 
closed, and the whole proceeding should not now be reopened to 
allow the dilatory creditors to delay the active ones by belated ap- 
pearances, objections, and testimony. The report of the master 
is therefore conflrmed, and the accounts of the receiver settled in 
conformlty therewith. The allowances for receiver and his coun- 
sel are also settled, as suggested by the master, at $5,000 for each, 
respectively. Moreover, inasmuch as it appears that by reason of 
the investigation of the accounts of the insolvent corporation, which 
was conducted by an expert accountant retained and paid by cer- 
tain creditors, a large sum of money ($20,000) was realized for the 
receivership, it is proper that the expense of such investigation 
Bhould be borne by the fund, and not by individual creditors, The 
receiver will therefore repay to the attomeys for those creditors their 
dlsbursements for such accountant, which the master reports amount 
to |480,25. The motion to allow a further sum to said attorneys 
as counsel fee is denied. The allowance to attorneys who con- 
ducted the proceedings to recover the $20,000 must be taken as 
covering ail services other than those of the accountant. When the 
accounts, etc., were sent to the master, he was instructéd to report 
AR to the claims of creditors. Hearings thereon hâve been had, 
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testimony taken, and proceedings closed. Before th.e master had 
begun his investigations preliminary to a report upon said claims, 
suggestion was made tliat, witli the assent of ail, the balance of tlie 
funds kere would be transmitted to the court of primary jurisdic- 
tion. The master, tberefore, with the approval of the court, did not 
increase his own charge by examining the testimony and reporting 
upon the validity of the several claims and the status of each, and 
which, if any, might be entitled to priority. It was assumed by the 
court and the master, by receiver's counsel, and by the great bulk 
of the ereditors, that such transfer of the funds would be assented 
to by ail, and the affairs of the receiTership be thereby promptly 
wound up. Greatly to the surprise of every one, however, the créd- 
iter represented by Messrs. Putney & Bishop, whose daim amounts 
to some |2,300, opposed such transfer, and since the argument a 
further protest against said transfer has been received from Fred- 
erick M. Littleâeld, Esq., representing several ereditors whose claims 
aggregate some |3,300, and a like protest from counsel for the Gen- 
eral Electric Company, a créditer to the amount of some $3,000. 
Thèse opposing ereditors are résidents, and the ground of their ob- 
jection is that under the practice in this district résident ereditors 
are paid in fuU before any funds are sent ont of the state, or dis- 
tributed among nonresident ereditors. In view of this well-settled 
practice, it is difScult to see how the motion to transfer the fund can 
be granted over the opposition of résident ereditors, even though 
they represent but a small fraction of the total indebtedness. The 
motion, however, will not be now denied, but held under advisement 
until the nest motion day (August 18th), in order to aiîord an oppor- 
tunity for the persons interested to arrange for some concert of 
action. It seems wiser to do so, since it is quite manifest from pa- 
pers submitted that the objecting ereditors do not thoroughly under- 
stand the situation, and suppose that, if the fund be not transferred, 
their claims will be forthwith paid in full. It may be well to set 
forth that situation fully. 

There is a considérable fond in the hands of receivers în Connecti- 
cut. There is also nearly |80,000 within this jurisdiction (subject 
to réduction by payments for receiver, counsel, etc., already ap- 
proved). The claims of the "résident" ereditors aggregate less than 
$50,000, a.nd in this district the rule of distribution above referred 
to is well settled. There are, however, some ereditors, whose claims 
aggregate many thousands of dollars, who insist that, although ac- 
tually nonresident, they are entitled to share on the same basis as 
the résident ereditors. The equity upon wliich this court protects 
résident ereditors is found in the circumstance that the interférence 
and intrusion of the fédéral court has deprived résidents of the state 
of their remédies under state laws by attachment or similar pro- 
cess ; that, had this court not interf ered, such ereditors would h.ave 
secured their claims ont of the tangible property of the insolvent 
within this jurisdiction, and on the strength of which they gave crédit 
to the insolvent. The nonresident ereditors above referred to in- 
rist that under the laws of the state they, equally with résidents, were 
entitled to the same remédies, and that, therefore, their exclusion 
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from resort to such. remédies gives them tlie same equity upon distri- 
bution. This question has been twice raised in tliis district, but 
never decided. The creditors in both. cases came together, and ail 
concurred in asking to hare the fund transferred to the court of 
primary jurisdiction. Should this unsettled question be decided ad- 
versely to the résident creditors, the amount of dividends to be re- 
ceived by them would be materially altered. Sufiflcient is at state 
to induce the defeated party to talie the case to the court of appeals, 
which has never considered the question. 

There are, however, nonresident creditors, who were not, at the 
time receivers were appointed, in any position to avail themselves 
of remedy by attachment, etc., in the state courts. Their claims ag- 
gregate many thousand dollars. They insist that the rule of distri- 
bution followed in this district is inéquitable, and not supported 
by précèdent, and it is quite apparent that they hâve the means and 
the désire to secure a review of any décision of this court by the ap- 
pellate tribunal. This question has never been presented to the 
court of appeals, and in the condition of the calendars many months 
must elapse before a décision in that court could be obtained. More- 
over, the question seems never to hâve been squarely presented or 
flatly decided in the suprême court of the United States, and it is a 
question which must be continually presenting itself in nearly every 
fédéral district in the United States. Under thèse circumstances 
it is quite conceivable that the suprême court might grant a certio- 
rari, or even that the court of appeals might certifv the question to 
the suprême court. Should the case be carried so far, décision 
might not be reached for years. Meanwhile the fund would hâve 
to remain in the hands of the receiver, or in the treasury of the 
court. Wholly uninformed as to the creditors who proved their 
claims in the court of primary jurisdiction, and uncertain as to what 
basis of distribution might ultimately be decided upon by the court 
of last resort, it is dilîScult to see how even a partial dividend could 
be safely declared. It was undoubtedly an appréciation of thèse 
conditions which induced résident creditors, whose claims aggregate 
many times those of the opposing creditors, to agrée to a disposition 
of the fund which might give them less than they would recover at 
the end of a prolonged litigation, but would give them whatever 
they were to receive with reasonable proraptness. The agreement 
which it was supposed had been entered into by ail would seem well 
calculated to commend itself to ail interests, and therefore time will 
be given for a f uller discussion of the situation among the creditors, 
in the hope that some practical adjustment may be arrived at, which 
will not embarrass those whose claims are heavy, while those whose 
interesta are small fire busied settling académie questions for the 
beneflt of counsel and the future illumination of courts. 
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HEATH & MILLIGAN MANUF'G CO. V. UNION OIL & PAINT CO. 
(Circuit Court, E. D. Wisconsin. November 20, 1897.) 

OONSTITDTIONAI. LAW— OBLIGATION OP CONTBACTS— ATTACHMBNT. 

A State statute providing that, on the making of an assignment by a 
debtor within 10 days after the levy of an attachment, the attachment shall 
be dissolved, and tbe property turned over to the assignée (Acts Wis. 1897, 
c. 334), thereby relegating the attaching créditer to a mère judgment and 
a participation in the distribution under the asEignment, coupled with a re- 
lease of any balance not thus satisfled. Impairs the obligation of contracts, 
as applied to an attachment founded on an indebtedness contracted prior 
to the passage of the act. 

On pétition of the défendant and Frank B. Schutz, assignée thereof 
under voluntary assignment for the beneflt of creditors, for dis- 
charge of an attachment issued ont of this court, and release of the 
property attached, pursuant to the provisions of chapter 334 of the 
Laws of Wisconsin for 1897. 

David S. Eose, for petitioners. 

Miller, Noyés, Miller & Wahl, for plaintiff. 

•SEAMAN, District Judge. This action is founded upon an in- 
debtedness alleged to hâve been contracted prior to April 30, 1897, 
when the enactment in question came into eflect. The writ of at- 
tachment was issued and the levy made September 9, 1897, upon an 
afiBdavit on behalf of the plaintiff that the indebtedness was fraud- 
ulently contracted by the défendant. Within 10 days thereafter the 
défendant executed an assignment for the beneflt of creditors in 
accordance with the statute, thus bringing the case within the gên- 
erai terms of Acts 1897, c. 334, that, upon the making of an assign- 
ment by a debtor within 10 days after the levy of an attachment, 
the attachment and levy "shall be dissolved, and the property at- 
tached or levied upon shall be turned over to such assignée or re- 
ceiver." Therefore the prayer of the pétition must be granted, un- 
less the act is inoperative upon this attachment because it is founded 
upon contracts entered into before the passage of the act. If ap- 
plication of the statute to such state of facts impairs the obliga- 
tions of the contract, it is clearly to that extent in conflict with the 
constitution of the United States, and this involves an inquiry which 
must be governed by the rules of construction which prevail in the 
courts of fédéral jurisdiction. The décisions of the suprême court 
are both numerous and instructive as to various classes of législa- 
tion which are thus inhibited. They clearly establish the doctrine 
that taking away substantial remédies for enforcement of the con- 
tract, without substituting or leaving an adéquate remedy in their 
place, impairs the obligation equally with législation touching the 
express terms of the contract ; and the opinions deflne such impair- 
ment in broad terms, — as in Bronson v. Kinzie, 1 How. 311, 317, "by 
burdening the proceeding with new conditions and restrictions, so as 
to make the remedy hardly worth pursuing," — apparently covering 
in their gênerai scope the effect produced by this enactment, when 
it is considered in ail its bearings, with the restrictions imposed for 
obtaining beneflt under the assignment. 
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Upon the argument of tiie case at bar it was stated tliat the ques- 
tion of the constitutionality of this statute was pending in the su- 
prême court of Wisconsin, as affecting exécution liens made under 
iudgment by confession entered within 10 days before an assignment, 
upon judgment notés antedating the law, and that an early décision 
was expected. In view of the important interests involTed, and of 
tbe salutary rule that an act of the législature "must be beyond ail 
reasonable doubt unconstitutional before tbe court would so déclare 
it" (Sinking Fund Cases, 99 U. S. 700), and of the value, at least 
strongly persuasive, of a décision by that court either to raise or to 
solve the possible doubt, I deemed it proper to await such décision 
before finally taking up the inquiry. The opinion of the court by Mr. 
Justice Pinney was recently handed down in the case referred to 
(Bank v. Schranck, 73 N. W. 31), holding tbat the act impairs tbe 
obligations of tlie contract in question, and it states the rule of dé- 
cision pronounced by the suprême court of the United States in the 
f ollowing comprehensive terms : 

"That the test as to whether a contract has been Impaired is whether Its 
value has by législation been diminished. It is not, by the constitution, to be 
Impaired at ail. This is not a question of degree, or manner or cause, but of 
encroaching In any respect on its obligation; dispensing with any part of its 
force." 

It is contended that the case at bar is distinguishable beeause the 
interférence is with an attachment, and not with the exécution of 
a judgment, which was there involved; and, as a matter of flrst im- 
pression, there seemed to be force in the distinction, the remedy be- 
ing provisional and statutory, and one not established through the 
common law, although the writ of attachment is recognized as a pro- 
ceeding of gi-eat antiquity. But in the light of the undeviating Une 
of décisions in the suprême court of the United States, from Bronson 
V. Kinzie, 1 How. 311, to Barnitz v. Beverly, 163 U. S. 118, 16 Sup. 
et. 1042, including Edwards v. Kearzey, 96 U. S. 595, which is spe- 
cially applicable, and of the exposition of this rule in the opinion of 
the suprême court of Wisconsin above cited, I can entertain no rea- 
sonable doubt that the inhibition applies to this case, beeause the 
statute, as amended, not alone deprives the créditer of his priority 
under the attachment, but excludes Mm from ail substantial enforce- 
ment of his contract, unless he shall corne into the assignment pro- 
ceedings, accept such share as the assets may fumish, and become 
bound by a release of ail remaining indebtedness, as the statute pre- 
scribes. This exaction clearlv impairs the obligations which en- 
tered into the contract when made. He was then assured of the 
right to save his claim by attachment if it should tum out, as hère 
alleged, that the indebtedness was fraudulently contracted. That 
contingency presenting itself, he is now met by a législative provi- 
sion which attempts to place it within the power of the debtor to thua 
deprive him of the previously existing right to secure a lien ; and not 
that alone, but he is further deprived of ail remedy, save through the 
source of the assignment, burdened with the conditions referred to. 
As remarked in Louisiana v. New Orléans, 102 U. S. 203: 

"The obligation of a contract, in the constitutional sensé, is the means pro- 
vided by law by which it can be enforced, — by which the parties can be obligea 
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to perform It. Whaterer législation lessens the efQciency of thèse means Im- 
pairs the obligation. If It tends to postpone or retard the enforcement of the 
contract, the obligation is to that extent wealîened, and the law is In conflict 
with the constitutional inhibition." 

So, the obligation is clearly impaired in this case by discharging 
the attachment, and leaving the plaintiff without remedy for en- 
forcement, even to the extent of a pro rata share in the assets, except 
upon release of ail which may then remaln unpaid. It may be that 
such provision constitutes an équitable and wise gênerai policy for 
adoption as to ail subséquent contracts, but it cannot be made rétro- 
active, to destroy ail effective remédies under pre-existing contracts. 
And this view is sanctioned by the opinion of Mr. Justice Miller in 
référence to an attachment under a similar statute, in Sloane v. 
Ohiniquy, 22 Fed. 213, and inferentially in Denny v. Bennett, 128 U. 
S. 489, 9 Sup. et. 134. In the former case he says: 

"Undoubtedly snch a statute is void as against ail creditors who were such 
before its passage, becaiise it does impair the obligation of the contract as it 
exlsted at the time the contract was made. Before the law was passed it 
was a part of the right of the creditor to attach the property of the debtor 
under certain circumstances, and to hold it for the payment of the debt; and, 
apart from an attachment, he had a right to procure an ordinary judgment at 
law, and to levy upon the property of his debtor. So that, as to ail debts 
arising on contract made before the passage of this statute, the law is inoper- 
atlve and void as to them." 

Although thèse remarks are obiter, they are of great value, as 
the deliberate opinion of that great jurist upon a subject which was 
frequently considered in the suprême court in its varions phases dur- 
ing his membership. 

It is true that the provision in this act, by which the creditor must 
become a party to the assignment and bound by the release for de- 
âciency to obtain any share in the assets, is substantially a re-enact- 
ment of an old provision in the assignment law, but it is new in 
the feature which makes the remedy through the assignment prac- 
tically exchisive, at least so far as concerns the case at bar. The 
pre-existing and time-honored remédies of exécution and attachment 
are destroyed, and, while the entry of a judarment is noi: prohibited, 
the right thereto is of no value, where the debtor is a corporation, a 
bare entity, stripped of ail assets by the assignment, leaving no prac- 
tical remedy for the creditor. 

I hâve given careful considération to the argument of counsel in 
support of this législation. Its logic is clear, and the citations are 
in point; but the authorities relied upon, and the argument as well, 
rest upon an interprétation of the obligations entering into a con- 
tract, and of the means of impairment, which is too narrow, in the 
constitutional sensé, and the doctrine that no remedy for enforcing 
the contract can be taken away, unless another is preserved which 
is clear and adéquate, is either ignored or not accepted in its full 
scope. I am therefore constrained to hold the statute inoperative so 
far as concerns the contract and attachment in question, and the 
pétition must be dismissed. So ordered. 
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HITCHCOCK V. ANTHONY. 

(Clrcuît Court of Appeals, Sixtli Circuit. December 7, 1897.) 

No. 481. 

1. CONTEACT IN RBSTRAINT OP TbADB— CONSTRUCTION— VaLIDITT. 

The lessee of a dock, upon wMcli he eonclucted the business of dealing In 
coal and fish, sold and conveyed certain real estate near by, on which was 
situated another dock, to a dealer In lumber, the purchaser entering into 
an agreement at the same time by which he bound himself in gênerai ternis 
not to engage in the coal or fish business for a term of years, or to "do 
anything that wlU conflict with the said coal or fish business" of the 
grantor. EM, that such agreement was limited as to locality to the dock 
situated on the property sold, and was valid. 

2. Same — Statdtb Pkohibiting Combinations. 

Laws Mich. 1889, Act No. 225, the purpose of Which Is to prevent combi- 
nations or agreements in restraint of compétition in trade, does not render 
Invalid an agreement by which one selling property binds the purchaser not 
to use it for a stated time in carrying on a business in compétition wlth that 
of the vendor. 

3. Samb—Violation of Agreement — Use op Property bt Tenant. 

An agreement by the purchaser of property, that in its use he wiU not 
during a stated number of years "do anything that wiU conflict with" the 
business of the vendor, is violated by his leasing the property to another, to 
be used in carrying on business in direct compétition with that of his vendor. 

4. Damages — Bbeaoii op Contract — Profits. 

In an action to recover damages for breach of an agreement not to use 
certain property in compétition with plaintifC's business,, loss of profits in 
such business in conséquence of competing business carried on upon such 
property may be shown; and for that purpose évidence of the profits of 
plahitiff's business both before and after the breach of the contract is ad- 
missible. 

Error to the Circuit Court of the United States for the Western 
District of Michigan. 

This is an action for a breach of contract between William D. Hitchcock, 
plaintifC In error, and Thomas C. Anthony, défendant in error, whereby said 
Hitchcock agreed not to engage in certain, business for a period of seven years 
from February 24, 1892. This contract was in writing, and was as foUows: 
"This agreement, made and entered into this 24th day of February, A. D. 1892, 
by and between Thomas C. Anthony, of Sault Ste. Marie, Mich., and W. D. 
Hitchcock, of Chicago, 111.: The party oî the flrst part, Thos. C. Anthony, bas 
this day sold and conveyed unto the said W. D. Hitchcock ail the property at 
Détour, Mich., known as the Hurd <& Heinstoin and Moiles property, for the 
sum of ten thousand dollars; and the said W. D. Hitchcock, party of the second 
part, agrées with the said Thomas C. Anthony to not purchase or offer for sale 
any coal, except what coal they may require for their own use, to any steam- 
ers, beats, or persons, and also to not tralHc in the buying or selling of fish, 
except fish that may be oaught with his own nets, or do anything that will 
conflict with the said coal or fish business of the said Thomas C. Anthony, and 
further agrées to not act as gênerai agent and ticket agent, or in any capacity 
for any steamer or linie of boats, nor to do any business whatever with said 
steamer or boats of any kind, as receiving and shipping of freight, merchan- 
dlse, etc., except to recelve their own goods and merehandise, and ship ont 
same, when necessary, for the period of seven years from date thereof. And, 
further, that the said party of the second part agrées that while said Anthony 
gives fuU warranty deed, as required by said Hitchcock, yet said sale is made 
with fuU knowledge of said Hitchcock of the conditions of the deeds giveu 
by George Dawson, a former owner, regarding restrictions as to dock or ship- 
ping privilèges; and said Anthony shall not be held responsible for any dam- 
age to said Hitchcock by reason of said restrictions in said Dawson convey- 
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ances. And, further, that the said Anthony may hâve the contents of one of 
the ice houses on said premises the présent season, the same having been 
recently fllled by said Anthony, together with the privilèges of entering on said 
premises and getting said ice at his wiU during the coming sèason." The 
déclaration alleged ttiat Thomae C. Anthony was the lessee of a certain dock 
on the St. Mary's river, at the village of Détour, and was engagea in doing 
a coal and fish business thereon, his principal business being that of supply- 
ing coaJ to steamers. He was also the owner of certain real estate in said 
village fronting on the river, and upon which was situated another docli suit- 
able for carrying on a lilîe coal and fish business in compétition with that con- 
dueted by himself. This real estate and appurtenant docii Anthony sold to 
W. D. Hitchcocls for $10,000, and conveyed same by deed of gênerai warranty. 
It is further averred that, as an addltional considération for said sale and 
conveyance, said Anthony entered into the agreement above set out, and that 
said agreement had been violated by leasing said dock to be used for the pur- 
pose of carrying on said prohibited business, and that the lessee thereunder 
had since engaged'ln the business of selling coal from said dock to steamers, 
in active compétition with same business conducted by plaintifC on his own 
dock, whereby damages had ensued. There was a verdict and judgment in 
favor of the défendant in error. 

M. P. McDonald and Watts S. Humphery, for plaintiff in errer. 
H. M. Oren and T. O. Clark, for défendant in error. 

Before TAFT and LURTON, Circuit Judges, and CLAEK, District 
Judge. 

LURTON, Circuit Judge, after making the foregoing statement of 
facts, delivered the opinion of the court. 

The conveyance of this dock to Hitchcock, and his agreement not 
to engage in a business which should compete with that carried on 
by Anthony upon another and adjacent dock, bear the same date. 
This fact, in connection with the manifest purposes of the contract 
as indicated by its whole ténor, affords prima facie évidence of the 
simultaneous exécution of the two instruments, and tliat the consid- 
ération for the contract was the sale and conveyance of the dock 
and realty to which it was appurtenant. They really constitute but 
one transaction, and should be read together. 

It has been argued that this contract imposes a gênerai restric- 
tion upon Hitchcock engaging in the prohibited business without 
limitation of territory, and is therefore against public policy and 
void. Anthony was engaged in supplying coal to steamers pass- 
ing Détour, and also dealt in fish. This business was essentially 
one to be conducted upon a dock conveniently situated at Détour. 
Hitchcock was engaged in manufacturing and dealing in lumber, and 
the propei-ty purchased by him afforded facilities for that business. 
The business of neither conflicted with that of the other. In this 
situation Anthony sold to Hitchcock a désirable site for his lumber 
mill and yard and a dock, which furnished him shipping facilities, 
and, by a separate writing, bound him not to engage in the line of 
business which Anthony was conducting. The heart of the agree- 
ment lies in the stipulation that Hitchcock will not "do anything 
that will conliict with the said coal or fish business of the said 
Thomas C. Anthony." This clause, though an enlargement of the 
l'estriction as to détail, implies that the pi'ohibition is not gênerai, 
but limited. How and what is the limitation? This we must ascer- 
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taîn hj taking înto considération every part of tHe agreement, and 
ascertaining the meaning of the instrument in the light of the cir- 
cumstances surrounding the parties at the time. We hâve already 
noticed the contemporaneous exécution of a deed conveying to Hitch- 
cock certain property fronting on the St. Mary'a river and a dock 
extending out into the river. This deed is recited in the flrst clause 
of this contract. The last two clauses directly relate to the property 
conveyed by that deed. One limits Hitchcock's rights thereunder, 
while the other grants an easement to Anthony in a matter collatéral 
to the question hère involved. The only other paragraph of the 
agreement contains the stipulation restricting the purchaser of that 
property from engaging in the coal or âsh business, or doing "any- 
thing that will conflict with the said coal and fish business of said 
Anthony." Now, this business which Anthony was conducting was 
one which could only be conducted upon a dock, and the dock ap- 
purtenant to the property conveyed to Hitchcock was so situated as 
that a similar business could be carried on upon it. The object of 
Anthony was to prevent compétition, not at Détour generally, but 
by the use of this dock just conveyed to Hitchcock, and adapted to 
the doing of a compétitive business. The circuit judge was of opin- 
ion that the circumstances were such as to justify a limitation of 
this restriction upon Hitchcock to the property so sold to him. To 
this conclusion we f uUy agrée. Hitchcock's obligation, while widened 
by the stipulation that he should do nothing which should conflict 
with Anthony's coal and fish business as to détails, is at the same 
time limited, by implication, in respect of locality. The agreement 
had référence alone to the uses of the dock sold to him, and bound 
him to make no such use of that dock, by himself or another, as should 
resuit in a compétitive coal and fish business thereon. 

An agreement prohibiting the use of a particular pièce of property 
in a spécifie business, or prohibiting one of the parties from engaging 
in a compétitive business for a reasonable time, and within a limited 
area, if not larger than necessary to protect the other, is a valid and 
enforceable engagement. American Strawboard Co. v. Haldeman 
Paper Oo. (decided at présent term) 83 Fed. 619; Navigation Ck>. v. 
Winsor, 20 Wall. 64; Gibbs v. Gas Co., 130 U. S. 396, 409, 9 Sup. 
et. 553; Stines v. Dorman, 25 Ohio St. 580-583; Hubbard v, MiUer, 27 
Mich. 15: Association v. Starlœy, 84 Mich. 80, 47 N. W. 604; Tim- 
merman v. Dever, 52 Mich. 34, 17 N. W. 230. 

Neither is this contract void under the Michigan act. No. 225, 
Sess. Laws 1889. The Michigan statute cited was properly construed 
by Judge Severens, who tried this case below, when he said that: 

"R Is almed at combinations between parties who, having each a separate 
business with no Interest or concem In that of the other, join together to 
restriet the output or enhance the priées of goods; and not to cases where one 
ownlng a property which he could dévote to a given purpose or not, as he 
pleasee, conveys It to another, putting him under a restrolnt agaJnst employ- 
Ing it for such purposes, the vendor having a business which he is interested 
In protecting." 

The breach of this contract averred, was that the défendant below 
had leased the said dock ao conveyed to him to a firm of dealers lu 
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coal "for the purpose of carrying on on said dock a coal and flsh busi- 
ness in compétition with the coal and fish business of tlie plaintiff," 
and that tlie lessees had thereafter conducted on said dock a compet- 
ing business in supplying coal to steamers passing Détour. Upon 
this subject the court instructed the jury, in substance, that if this 
dock was leased by the défendant with the knowledge that the lessees 
intended to carry on a coal business in compétition with the same busi- 
ness conducted on an adjacent dock by Anthony, and bargained for a 
rent "based upon the expectation and purpose of employing the prem- 
ises for that purpose," and it was subsequently so employed, that would 
be a breach of the agreement "not to do anj^thing which would conflict 
with the coal and fish business of Anthony." The jury were further 
instructed that if the lease was made with no purpose or expectation 
that the dock would be so used, and that Hitchcock "was indiffèrent 
to the use to which it should be put," and did not let it with an express 
intention of enabling them to use the dock in the coal business, the 
défendant would not be liable. We see no error of which the plaintiff 
in error could complain. The court throughout treated this agree- 
ment as one not attaching itself to the property, but as a purely Per- 
sonal agreement. We need not consider the correctness of this view, 
as it was the one most favorable to plaintiff in error. Treating it as 
a purely personal agreement, the stipulation that Hitchcock would do 
nothing which would conflict with the established coal business of An- 
thony was clearly broken if he let the premises with the intent that a 
compétitive business should be done thereon, and obtained a rent 
based on the doing of a business thereon, which would conflict with 
the business done by Anthony. There was évidence tending to show 
that the letting was done with the purpose of aiding the lessees in 
carrying on the same business in which Anthony was engaged, and 
that the rent stipulated was paid with référence to the doing of that 
business. This, in our judgment, was a breach of the stipulation 
against doing anything which would conflict with Anthony's busi- 
ness, and we are not prepared to say that a mère letting f ree from any 
restriction as to the use, to one having no notice of the contract under 
which Hitchcock held the property, would not also be a breach, if such 
a business was thereafter done on the premises. 

Evidence was admitted over objection of plaintiff in error for the 
purpose of showing a loss of profits in Anthony's coal business as 
damages resulting from the breach of this contract. This was objected 
to upon several grounds, namelv: That such loss of profits was not 
the natural and proximate resuit of the breach complained of ; that 
the profits of such a business as that conducted by Anthony was dé- 
pendent on too many contingencies, was spéculative and too uncertain 
to be the basis of any judgment; and, finaUy, that no damages except 
nominal damages could be recovered in a case of this kind unless they 
are stipulated in the contract. It bas been sometimes said that the 
gênerai rule is that anticipated profits cannot be a basis for recovery 
in any action for a breach of contract. But there is no sufficient au- 
thority for so broad a statement, for profits are always recoverable if 
proximate, natural, and certain. Sedg. Meas. Dam. (8th Ed.) §§ 17G, 
177, 192, 193. 



HITCHCOCK V. ANTHONY. 783 

In Brîgham v. Carlisle, 78 Ala. 243, 249, Clopton, J., properly stated 
the principle when he said: 

"Profits are not excluded from reeovery beeause they are profits, but, when 
excluded, it is on the ground that there are no criteria by which to estimate 
the amount with the certainty on which the adjudication of courts and the 
flnding of juries should be based." 

In Griffin v. Colver, 16 N. Y. 489, 491, Seldon, J., in discussing tlie 
supposed rule that profits were not recoverable, said: 

"It is not a primary rule, but Is a mère déduction from that more generaJ 
and fundamental rule which requires that the damages claimed should in ail 
cases be shown by clear and satisfactory évidence to bave been actually sus- 
tained. It Is a well-established rule of the common law that the damages to be 
recovered for a breach ot contract must be shown with certainty, and not left 
to spéculation or conjecture; and it is under this rule tliat profits are excluded 
from the estimate of damages in such cases, and not beeause there is anythlng 
in their nature which should per se prevent their allowance. Profits which 
would certainly hâve been realized "but for the defendant's default are recov- 
erable; those which are spéculative and contingent are not." 

Most frequently, profits prevented are excluded as an élément of 
damages, beeause such an injury was not a normal and proximate 
conséquence of the breach of the contract. Such was the leading 
case of Hadley v. Baxendale, 9 Exch. 341, where the décision was that 
loss of profit of a mill was not a natural conséquence of a carriei''8 
delay in delivering machinery, the spécial circumstances not being 
communicated to the carrier. But the court in that case added that: 

"If the spécial circumstances under which the contract was actually made 
were communicated by the plaintlff to the défendant, and thus known to both 
parties, the damages resulting from the breach ot such a contract which they 
could reasonably contempla te would be the amount of Injury which would 
ordinarily foUow from a breach of contract under their spécial circumstances 
80 known and communicated." 

The gênerai subject was considered in Howard v. Manufacturing 
Go., 139 U. S. 199, 206, 11 Sup. Ct. 500, and U. S. v. Behan, 110 U. S. 
338, 344, 4 Sup. Ct. 81. In the latter case. Justice Bradley, on this 
subject of damages for a breach including profits prevented, said: 

"Profits cannot always be recovered. They may be toc remote and spécu- 
lative in their character, and therefore incapable of that clear and direct proof 
which the law requires. But when, in the language of Ohief Justice Nelson, 
in the case of Masterson v. Mayor of Brooklyn, 7 Hill, 69, 'they are the direct 
and immédiate fruits of the contract,' they are free from this objection. They 
are then part' and parcel of the contract itself, enterlng into and constituting 
a portion of its very éléments, — something stipulated for, the right to the en- 
joyment of which is just as clear and plain as to the fulfillment of any other 
stipulation." 

But in the case before us the very object of 'the contract which has 
been broken was to secure the coal business of Anthony against any 
loss of business and conséquent profit which might resuit from a 
compétitive business conducted on the dock sold by him to Hitchcock. 
To protect his business, and secure the possible profits resulting there- 
from against compétition, was the occasion of this agreement; and, 
if plaintiff in error has knowingly and purposely rented this dock for 
the purpose of enabling his lessee to carry on a competing coal busi- 
ness, the damages which are recoverable naturally and proximately 
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înclude any gain prevented which could be certainly shown to hâve re- 
sulted from the eompetition. The évidence ofEered was relevant and 
compétent. It related directly to the business conducted by Anthony 
both bef ore and after the contract, and before and after its breach, and 
did not touch any mère collatéral business or anticipated collatéral 
profit. 

The admission of évidence as to the past profits of that business as 
bearing upon future profits prevented was not error. It was a most 
important circumstance, which any business man would look to as a 
factor in any estimate of the future value of a business; and no rea- 
son occurs why a jury may not equally as well look to that élément 
in considering whether there were any profits prevented by compéti- 
tion. Such évidence was admitted in Bagley v. Smith, 10 N. Y. 489, 
and Eeiter v. Morton, 96 Pa. St. 229. 

But it is further objected that the évidence upon which plaintifif 
relied to show loss of profits was vague and spéculative, and did not 
amount to légal évidence of any loss of profits, and that the court 
should so hâve instructed the jury, having been so requested. There 
was évidence of the amount of coal sold by défendant in error to 
steamers for a séries of years before and after this breach, and of a 
réduction in the profit per ton, caused by the lower price at which the 
competing dealer ofifered and sold coal. There was also évidence that 
while the demand for coal by steamers at Détour increased from year 
to year, as the tonnage navigating the St. Mary's river increased, the 
value of Anthony's business declined. This was compétent évidence 
from which the jury might reasonably infer some damage by loss of 
profit. It was therefore not error to refuse an instruction lûniting a 
recovery to nominal damages. 

The question as to whether the verdict was for too great a sum, un- 
der the évidence, is not' one for our considération, being one remedia- 
ble only under a motion for a new trial. The judgment must be af- 
firmed. 



SMITH et al. v. SALT LAKE CITY. 
(Circuit Court, D. Utah. November 22, 1897.) 

1. Municipal Corporations— Contkacts fob Pcblic Work— Construction. 
A proposai by a eity for bids for the construction of an aqueduct re- 
qulred the worlc to be done in accordanee with plans and spécifications on 
file in the office of the city engineer, among which were a number of "in- 
structions to bidders," one of them stating the approxlmate quantity of 
each class of work required, but further stating that such estimate was te- 
be used solely in determining "the comparative value of the respective 
blds." The contracter, In executlng his contract as required by the city, 
was compelled to construct, of certain classes of the work, a quantity 
greatly In excess of that given In the estimate. Held, that such estimate, 
being essential to enable bidders to act intelligently in bidding, must be 
construed as a part of the contract, and that the contractor was entitled 
to reeover the reasonable value of such work done In excess of the amount 
estlmated. 

S. Samb- Plans and Specipications. 

Where a city invited bids for the construction of an aqueduct, to be bullt 
In accordanee with plans and spécifications on file in the office of the city 
engineer, a survey and location of the Une, being necessary to the making 
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of sueh plans and spécifications, Is presumed to hâve been prevlously 
made In glvlng a construction to the contract let. 

8. Bamb— Change of Cohtkact bt Paeol. 

The terms of a contract wlth a city for work, whlch requires the use 
by the contracter of a cément equal in quality to the best of a kind speci- 
fied, cannot be changea by statements made by offlcers of the city, either 
before or after the exécution of the contract, so as to permit the use of 
an article In fact inferior to that specifled. 

4. Samb— Patment. 

Where a claim for extra work done under a city contract has been 
referred to the city attorney for adjustment, It is within hls power to 
authorize the payment of a sum allowed by the city council without préju- 
dice to the claimants' right to demand more. 

Action by Joseph H. Smith, and others against Sait Lake City. 
Judgment for défendant, and plalntiffs move for a new trial. 

John W. Judd and Oscar Reuter, for plaintiffs. 
William McKay and D. B. Hempstead, for défendant, 

HALLETT, District Judge. In the month of March, 1891, défend- 
ant corporation received proposais for building an aqueduct to con- 
vey the waters of Parley's creek into the city of Sait Lake. As 
described in the notice to bidders, the contract was to be let "for ail 
the labor and materials necessary for constructing the concrète and 
brick aqueduct, 36 inches in diameter, for transporting the waters 
of Parley's creek into the city, a distance of about 6 miles, work to 
be fully completed by July 15, 1891, according to the plans and spéci- 
fications in the office of the city engineer, room No. 17, City Hall 
Building." The plans mentioned in the notice show three sections 
of the proposed aqueduct of brick and concrète masonry, two of them 
ahowing work at the manholes and one in gênerai plan. There were 
also on the same sheet two diagrams of bricks to be used in the 
work. With the plans there was in the office of the city engineer a 
paper entitled "Instructions to Bidders," which instructions were 
numbered from 1 to 22, consecutively, and gave a description of the 
work, with the usual détail. Paragraph 6 gave approximate quan- 
tifies of earth and other excavation, and the quantifies of concrète, 
brick, and stone masonry, in the usual form. 

Plaintiffs' assignors, E. L. De Bois and Joseph Williams, bid for 
the entire work, but only the work of construction was awarded to 
them, and the grading and tunneling was let to other parties. A 
written contract was made and executed between the parties in the 
usual form. In fhis contract the difEerent kinds of work were speci- 
fled, as in the instructions to bidders, and in the proposai of De Bois 
and Williams, with the price set opposite to each class of work to 
be done by the contractors. There was no statement in the con- 
tract of approximate quantifies, as in the instructions to bidders, 
but the proposai of De Bois and Williams is referred to, which con- 
tains the classification of work as given in the instructions and as 
set out in the contract. De Bois and Williams failed in the work 
some time after it was begun, and plaintiflEs, having become bound 
for the due performance of the contract, assumed the management 
of the business and flnished the aqueduct. This suit is to recover 
83F.-50 
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the reasonable value of the work done bj the plaintiffs whicli is al- 
leged to be in excess of tbe contract, and is usually called "extra 

work." 

The main controversy is over tlie statement of approximate quan- 
tities in the sixth paragraph of the instructions to bidders. The lan- 
guage of that paragraph, preceding the quantities, is as follows: 

"For the purpose of arrlving at the comparative value of the respective bids, 
the foUowlng quantities will be talccn as approximating the actual quantities 
Tvhlch the exécution of the work will develop, and shall be used for no other 
purpose In connection wlth this contract." 

Défendant maintains that the effect of this language is to with- 
draw the sixth paragraph from the contract, leaving that instrument 
without any statement of quantities, and binding the contractors to 
build the aqueduct in any form or place, and with any materials, 
mentioned in the contract, that might be designated by the city en- 
gineer. The proposition may be differently stated : That the con- 
tract is to be read as providing for the construction of an aquedUct 
of brick, or concrète masonry, in a trench eut from the surface of 
the ground, or in one or more tunnels in earth or rock, or on an arch- 
way of eut stone, as might be required by the city engineer, without 
référence to any of the quantities in each class, and for the price 
'Stated in the contract for each class. 

In any view which may be taken of the contract, this construction 
seems to be untenable. The sixth paragraph of the instructions 
must hâve been made to enable bidders to understand the work which 
they were to undertake. A survey of the Une of the proposed aque- 
duct, and an estimate of quantities, was essential to intelligent ac- 
tion in the premises. No bid could be made, nor could a contract 
for the work be made, without such survey and estimate. The city 
could hâve required bidders to make their own survey and estimate 
of quantities, but that course was not adopted. In a publis-hed no- 
tice the city invited proposais for building the aqueduct "according 
to plans and spécifications in the oflSce of the city engineer." Upon 
this notice plans and spécifications were shown to bidders, and it 
must be said that any attempt on the part of the city to limit their 
use is unavailing. If bound at ail, the parties were reciprocallv 
bound in respect to the character of the work as in ail other features 
of the contract. To eliminate the sixth paragraph on the ground 
that it was operative only to enable the city to sélect the lowest bid- 
der would make the contract unilatéral throughout. The contract- 
ors would be bound to build any kind of an aqueduct that might be 
designated by the city engineer, wholly underground, and in tunnels in 
earth or rock, or upon a stone archway in the style of the Roman Em- 
pire, more recently folio wed in the neighboring state of Mexico. 

The principal items in controversy are for cut-stone masonry and 
rubble masonry, of which only 10 cubic yards of each class, or 30 
cubic yards in ail, was specified. According to the report of the 
city engineer, the cut-stone masonry in the work amounted to 535 
cubic yards, and the rubble masonry to 403 cubic yards, or a total of 
938 cubic yards. Plaintiffs' figures are larger, but it will not be 
necessary at this time to inquire about the discrepancy. 



SMITH V. SALT LAKE CITY. 787 

ObvîoTisly, there was a naminal spécification of stone masonry in 
the contract, and a very large and substantial construction of stone 
was required in the work. We cannot say, as défendant says, that 
plaintiffs were bound by the contract to build of any of the materi- 
als mentioned in the contract, and to any extent, regardless of the 
quantifies mentioned in the contract. There was a material depar- 
ture from the plans and spécifications, which resulted in a new and 
différent undertaking, upon which plaintiffs are entitled to recover 
the value of the work done by them in excess of the contract. ' Dela- 
field V. Village of Westfield (Sup.) 28 N. Y. Supp. 440, 77 Hun, 124; 
Cook Co. T. Harms, 108 111. 153; Bridge Go. v. McGrath, 134 U. S. 
260, 10 Sup. Ot. 730. 

Other considérations lead to the same resuit with equal force and 
clearness. The greater part of the extra work for which plaintiffs 
seek to recover was done in Parley's creek canon, about one mile 
in length, on that part of the aqueduct which is furthest from the 
city. A dam and settling basin, which are not mentioned in the 
contract, were built at the head of the aqueduct. Several stone cul- 
verts, one over Parley's creek, and others over guiches, cutting the 
side of the canon, were built in this part of the aqueduct. A large 
part, perhai)s ail, of the tunnel work of which plaintiffs complain is 
in the caQon. At the trial a question arose whether the line of 
the aqueduct in the caQon, as constructed, had been changed after 
the date of the contract. On this point the oral testimony was 
highiy conflicting. The city engineer and others, perhaps, testifled 
that no survey had been made on the side of the canon near the aque- 
duct until after the contract was let. De Bois and others testifled 
that a survey was pointed out to them a little below the line of the 
aqueduct as built on the side of the canon, which they examined with 
a view to make proposais for the work. Ail agrée that a line in 
the valley of Parley's creek, and near to the stream, intended for a 
pipe line, if that plan of construction should be adopted, had been 
located. Why this should hâve been done before the date of the 
contract, and the other left undone, is not explaihed. The pipe line 
was simple, and that on the side of the canon encountered nearly ail 
the obstacles of the entire route. If the city desired to inform bid- 
ders of facts upon which they could safely and intelligently under- 
take the work, the survey and location of the line in the canon was 
the most important of ail. 

However, it is not necessary to discuss at length the évidence on 
this point, because the contract will be found to settle the question. 
As stated before, the city invited proposais for building the aque- 
duct according to plans and spécifications in the oflQce of the city 
engineer, and the contract is that the work shall be done in conform- 
ity with the plans and spécifications. In this a survey and location 
of the line in ail parts is assumed, inasmuch as plans and spécifica- 
tions cannot be made without such survey and location. Upon the 
contract alone, without referring to the oral testimony, we must 
assume that the line of the aqueduct oh the side of the caBon, as well 
as that on the other parts of the line, was surveyed and located be- 
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fore the contract with De Bois and Williams was made. Delafleld 
V. Village of Westfield (Sup.) 28 N. Y. Supp. 440, 77 Hun, 124; Sexton 
V. City of CMcago, 107 111. 324. 

It is net necessary to say that tliis presumption is conclusive. 
It is enough to say that it supports tlie testimony of the bidders that 
a line was shown them on the side of the canon somewhat lower than 
that on which the aqueduct was built, where but little stone or tunnel 
work was required. The location of the rejected line seems also 
to be indicated by the statement of nominal quantities of stone and 
tunnel work in the approximate quantities. 

The référée found that the line of the aqueduct in the caflon had 
not been located at the date of the contract, but was to be thereaf ter 
located, and therefore there was no change of line or in the nature 
of the work after the contract was made. In this there was error. 
Looking to the contract as well as the testimony, the line in the 
caBon was changed so as to materially increase the nature and 
amount of work to be done. 

AU that bas been said in respect to stone masonry is applicable 
to the matter of putting the aqueduct into tunnels. The quantity 
specifled was small, — in ail, 160 yards, — and the work done was 
greatly in excess of the spécification. No doubt is entertained as 
to the extraordinary cost of the tunnel work over the trench work. 
So, also, the stone caps for manholes are clearly outside of the con- 
tract. There was nothing in the plans or spécifications or in the 
contract to show that the manholes were to hâve any kind of cap 
other than the brick of which they were built. Things not mentioned 
in the contract are not within its tenus, and the city could as well 
demand iron or steel tops for the manholes as to hâve them eut in 
stone. 

I do not see that the plaintiffs can demand extra pay for laying 
the aqueduct in deep trenches. Apparently ail kinds of trenches, 
deep and shallow, are within the terms of the contract, and ail should 
stand on the contract price. So, also, as to the use of Utah cernent, 
which it is said was allowed for some time under some understanding 
with the city engineer, and then f orbidden on the ground that it was 
not of good quality. The contract calls for cément "equal to the 
best Kosendale," and the déclarations of the city engineer or other 
ofiScer of the city, made before or after the exécution of that instru- 
ment, cannot be received to change its terms. If I understood coun- 
sel at the hearing, it was not contended that Utah cément was equal 
to the Kosendale. But it was in évidence that, at and before the 
date of the contract, and perhaps afterwards, one or more oiBcers of 
the city agreed with some one who had an interest in the contract 
that Utah cernent might be used in the work. And this agreement 
induced De Bois and Williams to make a lower bid than would other- 
wise hâve been made. In so far as such déclarations were made 
before the contract, they were merged in that instrument, and, it 
made afterwards, the oiBcers had no authority to change the contract 
then remaining unexecuted. ' Ttie claim for the extra cost of cément 
was rightly rejected. 
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AU facts appearing in the record hâve not been reviewed, but 
enough. lias been said to explain the principles under which the plain- 
tiffs may be entitled to extra pay for extra work. 

An issue joined on a plea of payment is somewhat apart from the 
gênerai f eatures of the case, and is now to be considered. In support 
of the plea, and as a part of its case, the défendant put in, a receipt 
given by the plaintiffs' agent for about the sum of $15,000, which ap- 
peared to be in full of ail demands. It may be conceded that the 
receipt was in form and efïect one which, unexplained, should be re- 
garded as concluding and settling ail questions between the parties. 
No testimony was oflered by the plaintiiïs to explain the receipt until, 
in the course of the arguments of counsel before the référée, defend- 
ant's counsel called attention to it, and insisted that it was conclusive 
of ail matters in controversy. Thereupon plaintiffs' counsel moved 
the référée to reopen the case, and hear testimony of the circumstances 
under which the money was paid and the receipt therefor taken. In 
support of the motion, afifidavits were filed to the efEect that in Janu- 
ary, 1892, plaintiffs' claim for extra work was by the city council re- 
f erred to W. C. Hall, then city attorney of Sait Lake City, "for his dé- 
cision thereon," and that the city council thereafter allowed the sum of 
$15,000 to plaintiffs on the contract. An agreement between Hall and 
plaintiffs* attorney is set out in one of the aflQdavits, as follows: 

"That afBant went to the sald Hall, and said to him that his clients had pre- 
ferred their claim before the board of public works, and that they intended 
to insist on its payment, but that they were desirous of having the amount 
allowed by the council paid to them, as they needed it to pay off theit hands 
which had been employed, and for material which had been purchased by 
them for the worli, and they did not désire to be prejudiced in any way in 
the collection of their claim sued on in this cause; that Mr. HaU said to 
affiant that the matter had been referred to him, and that he was gratiiied 
that a brief of authorities had been presented to him, and that he would pass 
upon it with a view to arrive at exact justice between the parties, and décide 
accordingly, and that he would advise the city authorities to pay over the 
amount of money that they allowed to be due; and that the question of the 
allowance of the claim for extras could be reserved for future considération." 

Further on plaintiffs* counsel stated in his afQdavit that he had for- 
gotten the facts during the trial, and thus f ailed to put in the évidence 
at the proper time. Quoting from the record, the motion was over- 
ruled in the following terms: 

"Which motion was then and there opposed by défendant, and to which offer 
of proof défendant objected, upon the ground that said Hall, as such 
attorney for the défendant, had no authority to enter into the said agreement 
ofCered to be proved, or any other similar agreement, and could not bind the 
défendant thereby; and thereupon the référée denied said motion, and sus- 
tained defendant's said objection to said ofïer of proof; to which several 
rulings of the said référée the plaintiffs then and there severally and duly 
excepted." 

Inasmuch as the statement of facts and circumstances attending the 
making of the receipt was not denied, the défendant denying only the 
authority of Hall, we must assume that the receipt was given and 
taken in the manner and under the circumstances set out in the aflfi- 
davit. So understood, it is clear that the money was not paid in satis- 
faction of plaintiffs' demand for extra work, and that the receipt was 
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not intended to be for such demaiid, and was not so in f act. Whether 
Hall, as clty attorney, had authority to make the agreement set eut in 
the aflddaTit, or any agreement, relating to the payment, is not a con- 
trolling considération. The intention not to receiTe the money in satis- 
faction o( the claim for extra work fullyappears in the negotiation with 
Hall, whatever his authority inight be, and it was quite as effective as 
a protest to the auditor at the time of payment would hâve been. But 
there is little room for doubt as to Hali's authority in the premises. 
The claim for extra work had been in his hands for adjustmeut, and 
it was known that it was to be the subject of litigation in the courts. 
As to the method of proceeding towards an adjustment of différences, 
and whether the plaintifEs could be allowed to take the amount allowed 
them by the city without préjudice to their demand for greater com- 
pensation, was fairly within the discrétion of the law oificer of the 
city government. If the city had made the allowance applicable to 
ail demands, and the plaintiffs had notice of the fact, of course the 
rule would be différent. But this has not been suggested. So far 
as shown, the auditor had no knowledge of the circumstances, and 
no intention, except to take the usual receipt in the printed form ia 
use in his ofiflce. There is nothing in the transaction to indicate that 
the auditor or plaintiffs' agent at ail expected or intended to settle 
the différences between the parties. It is clear, therefore, that the 
receipt is not at ail conclusive of plaintiffs' right of action. 

Upon ail that has been said it appears that plaintiffs are entitled 
to a new trial upon the issues joined, and an order will be entered to 
that effect. The findings of the référée and the judgment of the 
court will be vacated, with costs to abide the event of the suit. 



BAXTER T. BIIXINGS et al. 

(Carcult Court of Appeals, Eightla Circuit November 15, 1897.) 

No. 873. 

Attobnet and Client— Contbact tok Fbes. 

Wlien one agrées to pay a certain compensation for the services in a speci- 
fled matter of two attomeys named, ttiat contract is not performed, and that 
compensation eannot be recovered, when one of them dies before the agree- 
ment Is substantially performed. The contract is one of Personal trust and 
confidence, and its terms are not fulflUed though the surviving attorney as- 
sociâtes with himself others of equal or greater ability, and caiTies the 
litigation to a suceessful conclusion. 

Appeal from the Circuit Court of the United States for the District 
of Colorado. 

This Is an api)eal from a decree sustaintng a demurrer to and dismissing a 
blll exhibited In the court below by Joseph N. Baxter agaiust Margaret Billings, 
Margaret Cavner, Jérôme B. Wheeler, and the Aspen Mining & Smelting Com- 
pany to enforce and forcclose a lien for one-hajf of the money and property 
whlch Margaret Billings was held to be entitled to recover from Wheeler and 
the Aspen Company by the terms of a decree whlch was rendered in a suit In 
equity which she and Margaret Cavner brought against them in the United 
States circuit court for the district of Colorado. The material facts alleged in 
this blll as a basis for this relief were thèse: On June 23, 1887, Margaret 
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Billlngs had, and Margaret Cavner thought she had, certain righfs In the Emma 
Mine and its proceeds, which Wheeler and the Aspen Company claimed to own 
by virtue of an alleged purchase from them. Baxter and one Yonley were at- 
torneys at law and solicitors in chancery, and on that day Margaret Billinga 
and Margaret Cavner made a written contract with them, to the eflCect that 
Baxter and Yonley should immediately push to a settlement the claims of Mar- 
garet Billings and Margaret Cavner, and, in case a settlement could not be speed- 
Uy arranged, that they should immediatedy commence légal proceedlngs to dé- 
termine their rights in the property linovs'n as the "Emma Mine"; that, in case 
a settlement of their claims could be made with Wheeler and the Aspen Com- 
pany, they would pay Baxter and Yonley 20 per cent, of the net proceeds of 
such settlement; and that, In case no settlement could be arrived at without suit, 
and a settlement should be obtained after bringing such suit, they would then 
pay to Baxter and Yonley one-half of the net proceeds of such suit or settlement. 
Baxter and Yonley endeavored to obtain a settlement of thèse claims in the 
year 1887, and falled. On the Ist day of January, 1888, Yonley died. Baxter, 
with the consent of Margaret Billings and Margaret Cavner, associated with 
himself such persons as, in his judgmerit, would best enable him to carry Into 
effect the agreement and the wishes of said Billings and Cavner, and on April 
14, 1888, caused a suit to be commenced in the circuit court of the United States 
for the district of Colorado, in which Baxter appeared as the soliciter of said 
Billings and Cavner, and prosecuted it untll the court determined by a final de- 
cree that Margaret Billings was entitled to recover from Wheeler and the Aspen 
Company a large amount of money and certain shares of stocii in the Compro- 
mise Mining Company. About July 16, 1892, and before this final decree was 
rendered, Baxter notifled Wheeler and the Aspen Company that he claimed a 
lien on the interest of Margaret Billings and Margaret Cavner in the suit which 
he had instituted, and in the amount of money or property which they might 
recover thereunder, by virtue of the written contract between them and him- 
self and Yonley made on the 23d day of June, 1887, The prayer of the bill was 
that Baxter mlght be adjudged to hâve a lien upon the money and property 
which Margaret Billings was entitled to receive from Wheeler and the Aspen 
Company by virtue of her decree against them for one-half thereof, that this 
lien should be foreclosed, and that Wheeler and the Aspen Company should be 
enjoined from paying this half to Margaret Billings, and should be adjudged 
to pay and deliver the same to Baxter in satisfaction of one-half the amount ad- 
judged ànd decreed to be paid and delivered to Margaret Billings by the decree. 

Daniel Prescott, for appellant. 

H. L. McNair and T. A. Green, for appellees. 

Before BKEWEE, Circuit Justice, and SANBORN and THAYER, 
Circuit Judges. 

SANBORN, Circuit Judge, after stating the case as above, deliv- 
ered tiie opinion of the court. 

A contract for the professional services of a particular attorney is 
an agreement of personal trust and confidence. Its chief considéra- 
tion is the command which the retainer gives to the client over the 
learning, ability, skiU, and expérience which his chosen solicitor pos- 
sesses. An agreement with a lawyer to commence and prosecute a 
suit is of the same character as a contract with an author to write a 
book. If the author dies, or abandons his work when it is half written, 
no substitute or successor can complète the book, and recover its 
price, because the literary ability of the original author, for the use 
of which the publisher contractée, has not been, and could not be, ap- 
plied to it If a lawyer dies before he has commenced, or before he 
has prosecuted to a decree or settlement, a litigation which he has un- 
dertaken to conduct for a certain compensation, his contract is at.an 
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end, and no one can recover the price it stipulated, because no substi- 
tute or successor can supplj to bis client the use of the learning, 
ability, and integrity for which he contracted. If, in the case at bar, 
Margaret Billings and Margaret Cavner had made their contract of 
June 23, 1887, with Yonley alone, who died in January, 1888, before 
the successful suit was instituted, it is clear that there could hâve 
been no recovery of the compensatio'n stipulated by that contract, 
either by Baxter or by any other substitute or successor of Yonley, 
however successful he might hâve been in its prosecution, because the 
services contracted for — ^the services of Yonley — were not rendered. 
The same fatal objection présents its protest to the actual contract. 
That was a contract for the services of both Baxter and Yonley. Under 
that agreement their authority to commence and prosecute the suit 
was a joint authority, and their duty was a joint duty. A joint author- 
ity conferred on two persons can only be exercised by the act of both. 
An obligation to furnish and apply to the conduct of a lawsuit the 
learning, ability, and expérience of two particular attorneys is not 
perfonned by furnishing the services of one of them, although the 
services of many others of equal or superior ability are also furnished. 
When one agrées to pay a certain compensation for the services in a 
specifled matter of two or more attorneys or agents whom he sélects 
or names, that contract is not perfonned, and that compensation cau- 
not be recovered, when any one of them dies, or abandons the agree- 
ment, beïore it is substantially performed, because the services of that 
one hâve not been furnished. McGill's Creditors v. McGill's Adm'r, 
2 Metc. (Ky.) 258, 260; Morgan v. Roberts, 38 111. 65, 85; Moshier 
V. Kitchell, 87 111. 18, 21; Wright v. McCampbell, 75 Tex. 644, 648, 
13 S. W. 293; Martine v. Society, 53 N. Y. 339, 342; Salisbury v. 
Brisbane, 61 N. Y, 617; Insurance Co. v. Wilcox, 57 111. 180, 186. 
The resuit is that the death of Yonley in January, 1888, is a complète 
bar to the claim of the appellant to recover, under the contract of 
June 23, 1887, one-half of the proceeds of the suit instituted in April, 
1888. 

There are two allégations found in the bill upon which the appel- 
lant seems to rely to escape from this inévitable conclusion. One is 
that, when the contract was made, Margaret Billings and Margaret 
Cavner especially desired to obtain the services of the" appellant, 
placed spécial reliance upon his skill and ability as a lawyer, and as- 
sociated Yonley with the appellant, and made him a party to the com- 
tract, at his suggestion. But this averment is not material. It con- 
tains no allégation of fraud or mistake in making the contract. The 
fact remains that the written contract is not for the skill and services 
of Baxter alone, but for those of Baxter and Yonley; and, where the 
parties hâve deliberately put their engagements into writing in such 
tenus as to import a légal obligation, it is conclusively presumed that 
the whole engagement of the parties and the nature and extent of 
their undertaking is contained in the writing. Wilson v. Ranch Oo., 
36 U, S. App. 634, 20 G. G, A, 244, 249, and 73 Ped. 994, 999. The 
other allégation is that after the death of Yonley, with the consent 
of Margaret Billings and* Margaret Cavner, the appellant associated 
with himself such persons as would, in his judgment, best enable him 
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to carry into efEect the agreement and the wishes of the clients; that 
he commenced and prosecuted the suit to a successful issue with their 
consent, and did every act whicb it was incumbent on him to do in the 
premises. But this averment falls far short of an allégation that 
Margaret Billings and Margaret Cavner, in considération of thèse 
services, undertook or agreed to paj' to Baxter alone, or to Baxter 
and his associâtes, the same compensation which they had agreed to 
pay for the services of Baxter and Yonley; and without such an 
allégation the averment is immaterial. When Yonley died, the con- 
tract of June 23, 1887, was at an end. It had no force or virtue after 
the instant of his decease. Before Margaret Billings and Margaret 
Cavner could be bound to pay to Baxter or to him and his associâtes 
the price which they had agreed to pay for the services of Baxter and 
Yonley, there must be a new contract between new parties, as com- 
plète and deflnite as that which was originally made. There is no 
averment in this bill that there was such a contract. The only legaï 
effect which the allégations to which we hâve referred could bave 
would be to charge Margaret Billings and Margaret Cavner, in a 
proper case, with a liability to pay to Baxter and his associâtes what 
their services were reasonably worth. This bill was not brought for 
that purpose. It contains no prayer for the recovery of that measure 
of compensation. It contains no allégation of the value of the serv- 
ices. We are unable to find any ground upon which it can be main- 
tained, and the decree below must be afflrmed, with costs. It is so 
ordered. 



FEURBR V. STEWAET. 
(Circuit Court, D. Washington, N. D. November 5, 1897.) 

CîOVENANT OF TiTLB — CONSTRTTOTION — CONVBYANCB OF TiDE-WaTER LOTS. 

Tlie owner of lots situated on a tide-water sliore, and by the recorded plat 
extending into the water beyond the line of ordinary high tide, sold the samd 
before the admission of the territory as a state, giving a gênerai covenant 
of warraaty of title "against ail and every person and persons lawfully 
claiming the same, or any part thereof." By the statutes of the territory 
the owners of shore property were given certain privilèges in its use beyond 
the water line, and by usage were permitted to build manufacturing estab- 
lishments, extending from the shore to water of navigable depth, and it was 
for such purpose that the grantee bought the lots. After its admission, the 
State toolî possession of and used a part of the lots below the line of high 
tide. Hdd, that the covenant must be construed in view of the law under 
whieh the légal title of the submerged portion of the lots was vested in the 
gênerai government, for the use of the state, and held to apply only to such 
rlghts and privilèges as were incident to the ownership of the lots, subject 
to the paramount title of the state, and not as a warranty against such title. 

Action by Louis Feurer against Olive J. Stewart on a covenant of 
warranty of title in a deed. Heard on demurrer to complaint. 

Cox, Cotton, Teal & Minor and White, Munday & Pulton, for plain- 
tiff. 

E. S. Pillsbury and Preston, Carr & Gilman. for défendant. 

HANFORD, District Judge. This is an action at law to recover 
damages for the breach of a covenant of gênerai warranty of title 
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confained in a deed conveying certain lots situated on the shore of tke 
harbor of the city of Seattle. The description of the premises eon- 
tained in the deed refers to a plat, which shows the lots to be located 
partly on the land above the Une of ordinary high tide and extending 
into the water; and the complaint allèges that in the negotiations for 
the sale of the property to the plaintiff , the défendant represented that 
said lots extended to deep water, or ship channel. The complaint also 
allèges that the lots were purchased by the plaintiff for use as a site 
for a large brewing and malting establishment, and that the location 
was especially valuable for that purpose, which fact was known to 
the défendant; and that the space between the shore and deep water 
was of greater value than the land portion of the lots. The deed 
was executed, and the transaction completed, prior to the date of the 
president's proclamation admitting Washington into the Union as a 
state, but after the constitution of the state had been framed and adopt- 
ed by the people. The complaint recites that by her deed the défend- 
ant covenanted and agreed with the plaintiff "that she, her heirs, 
executors, and administrators, would warrant and forever défend to 
the plaintiff, his heirs and assigns, ail and singular the premises in said 
deed described, with their appartenances, against aU and every person 
or persons whomsoever, lawf ully claiming or to claim the same, or any 
part thereof." The complaint also charges that the state of Wash- 
ington, throngh its proper officers, has in various ways asserted its 
ownership and control of that part of the premises situated below the 
line of ordinary high tide, and has surveyed and replatted the same, 
thereby appropriating a part of said space for public streets, and has 
included a part of the space within the harbor area, and has compelled 
the plaintiff to purchase the remainder from the state; and a breach 
of covenant is alleged in this ; that the défendant has f ailed to défend 
the title to that portion of the premises situated in the water, against 
the claims and paramount title of the state. The défendant has de- 
murred to the complaint on the ground that the same does not state 
facts sufiScient to constitute a cause of action. The complaint shows 
affirmatively that the plaintiff knew the situation and character of 
the premises at the time of his purchase, and he must be presumed to 
hâve known that in law the title to the shore and bottom of this har- 
bor was then vested in the United States govemment, in trust for the 
coming state of Washington, and that he could not, by purchase from 
an individual, acquire any right to such property maintainable against 
the state govemment. He does not prétend that he was misinformed 
as to the facts or the law, and his attorneys bave distinctly disclaimed 
any right of action to recover damages for f raud or deceit. He stands 
upon his légal rights, to be measured by the terms of the covenant in 
the deed which he took from the défendant. Therefore the question 
in the case is whether failure of the défendant to défend the plain- 
tifl's title as owner, against the acts and proceedings of the state 
govemment, constitutes a breach of covenant. By the statutes of 
Washington territory, owners of property extending to the shore of 
tide water were authorized to construct and maintain wharves and 
warehouses, in aid of commerce and navigation ; and by common and 
gênerai usage such owners were also permitted to hâve manufactur- 
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ing establîshmenta, covering the space between tïe sHore and water 
of sufflcient deptli for purposes of naTigation, and no person other than 
the owner of the shore property conld lawfuUy place any building or 
structure to interfère with the owner's rights, which were valuable and 
vendible. Such rights, however, were net adverse to the title which 
the State, as sovereign, has in the beds and shores of public navigable 
waters, because subject and subservient thereto. A shore owner 
could convey his title to such property with a covenant of warranty 
against lawful claims to the same which might be asserted by other 
pergons, and become liable for a breach of such covenant. Probably 
thèse were the rights, and such the liability, which the défendant in- 
tended to convey and assume by her deed. 

When an estate is conveyed by a deed describing it so that the par- 
ties must understand therefrom that the estate is subservient to a su- 
perior title, which cannot be extinguished nor acquired, the grantee 
takes it cum onere, and no right of action can accrue in his favor upon 
the covenants in the deed, unless in the covenant the grantor specif- 
ically agrées to stand liable for losses resulting from the assertion of 
such superior title. If not mentioned in the covenant, it will be pre- 
sumed that the parties hâve made allowance for a known defect of 
title in fixing the purchase price, and the grantee, having only paid 
for what he gets, cannot afterwards be heard to complain that he has 
been damaged by a broken contract on the part of the grantor. This 
case is distinguishable, by its peculiar facts and cir cum stances, from 
ail précédents to which my attention has been directed; but the above 
propositions are applicable hère, and the same are, in a measure, sup- 
ported by the following authorities: Co. Litt. (Butler & Hargrave's 
Notes; Ist Am. from 19th London Ed.) 384a; 2 Sugd. Vend. (8th Am. 
Ed.) 2S0; Montgomery v. Reed, 69 Me. 510-516; Holmes v. Danforth 
(Me.) 21 Atl. 845; Ake v. Mason, 101 Pa. St. 17; Kutz v. McCune, 22 
Wis. 628; Barre v, Flemings (W. Va.) 1 S. E. 781. The words of the 
covenant seem to indicate an intention in the minds of the parties 
to restrict the covenant to correspond to the known situation of the 
premises, so that the liability of the vendor shall not be greater than 
would be reasonable for her to assume. The covenant is not to défend 
against ail lawful claims, but against ail persons lawfully claiming or 
to claim. Now, the commonwealth is not a person, and its claim of 
title is not mentioned specifically, nor is it within the gênerai terms of 
the covenant, if the words are to be considered as having been selected 
to accurately express the intention of the parties. Eawle, Cov. (5th 
Ed., p. 171; McBride v. Board, 44 Fed. 17; In re Fox, 52 N. Y. 535; 
U. S. V. Fox, 94 U. S. 815-321. If the défendant, by her covenant, 
became broadly liable, as the plaintiff now insists, the contract was 
ill-advised and improvident on her part, because she at once parted 
with her possession, and became liable to retum the purchase money 
with interest ; and the liability was not contingent, but absolute. This 
should not free her from an obligation plainly expressed in her con- 
tract; but the unreasonableness of the contract, if construed as the 
plaintiff insists that it should be, may fairly be taken into account in 
drawing a conclusion as to the meaning of the words employed. There 
is no rule to justify a construction of the contract, whereby a sub- 
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stantial change îs made in the meaning of words în common use, so 
as tô create a liability for an amount greater than the défendant re- 
ceived as the price of the property. Demurrer sustained. 



NORTH AMERICAN LOAN & TRUST CO. v. COLONIAL & TJ. S. MORTG. 

ce, Limited. 

COLONIAL & U. S. MORTG. CO., Limited, v. NORTH AMERICAN LOAN 

& TRUST CO. 

(Circuit Court of Appeals, Bighth Circuit. December 6, 1897.) 

Nos. 911 and 915. 

1. CoHPORATrON SUCCEEDIN» PaRTNBBSHIP — ASSOMPTION OP CONTBACTS. 

A partnership, wliich was acting as agent for a foreign mortgage Com- 
pany in making farm loans, made an agreement with such company to 
coUect such loans wlthout charge in addition to the commissions received 
in mailing the loans, and to foreclose the mortgages talien, when neces- 
sary, without charge for attorney's fées. The partnership was succeeded 
In business by a corporation formed by the partners, who were Its of- 
flcers and directors, which assumed the balance due from the partnership 
to the mortgage company on account, and continned the business during 
the ensuing five years without further agreement, coUecting money, and 
foreclosing numerous mortgages for which no charge was made In its 
monthly reports. Béld, that the corporation must be held to hâve adopted 
the agreement made by the partnership wlth référence to such services, 
and could not, after such a lapse of time, assert a right to compensation 
therefor. 

3b SaME— ESTOPPEL. 

Where a partnership acting as agent for a mortgage company In making 
farm loans agreed to guaranty the title to ail lands on which loans were 
made, a corporation organized to succeed to the business of the partner- 
ship, and of which the parties were the officers and directors, which pro- 
cured légal services in perfecting such titles without any agreement by the 
mortgage company to pay therefor, will be held to bave donc so in dis- 
charge of the obligations of the partnership, no charge having been made 
therefor In current accounts rendered to the mortgage company, nor for 
several years thereafter. 

8. Rbview on Errok— Record— Optnion qf Court. 

A mémorandum of opinion filed by the trial judge Is no part of the record 
in the case, and assignments of error based thereon, and not supported by 
exceptions properly taken and preserved in the record, will not be consld- 
ered by the circuit court of appeals. 76 Fed. 623, modified. 

In Error to the Circuit Court of the United States for the District 
of South Dakota. 

This suit was brought by the North American Loan & Trust Company, a 
corporation of South Dakota, hereafter termed the "Trust Company," against 
the Colonial & United States Mortgage Company, Limited, a corporation of 
Great Britain, hereafter termed the "Mortgage Company." Both parties hâve 
sued out writs of error to reverse the judgment of the circuit court, but the 
case is before this court for review on a single record. The Trust Company 
sued the Mortgage Company to recover the sum of $48,729.45 for services 
rendered for and in behalf of the Mortgage Company. It alleged, in substance, 
that the Mortgage Company was justly indebted to it to the amount last stated 
for commissions which it had earned In coUectlng moneys due to the Mortgage 
Company, and for services rendered by certain attorneys in foreclosing certain 
mortgages and In examining titles for the Mortgage Company; also for serv- 
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ices rendered in collecting rents for the latter company. In its answer to 
the complaint the Mortgage Company denied ail liability to the Trust Company 
for any of the alleged items of indebtedness, and averred, in substance, that 
tlie Trust Company had recelved fuU compensation for ail services In its be- 
half rendered. It furtlier averred, in substance, tbat the Trust Company was 
the successor in interest of a co-partnershlp linown as the Dakota l'arm-Mort- 
gage Company; that the Trust Company and its predecessor in Interest, the 
Dalsota Farm-Mortgage Comisany, had for some years acted as its agents in 
the State of South Dakota in loaning money on real-estate security, and in col- 
lecting the principal and interest due on such loans as they matured; that 
by the arrangement under which said loans and collections were made by said 
agents they received fuU compensation for their respective services by a com- 
mission -which -wns paid by the borrovrers, either when the loans were negoti- 
atèd, or from time to time thereafter, as interest on the loans was paid; that 
by the terms of the agreement under which said agency for the loan of 
money was created, the agent negotiating the loan was required to guaranty 
the title to ail lands on which loans were made; that by an agreement entered 
into with the co-partnership known as the Dakota Farm-Mortgage Company, 
which was binding on the Trust Company as its successor in interest, the lat- 
ter undertooli to foreclose mortgages belonging to the Mortgage Company free 
of cost to the latter company for attorneys' fées; and that any moneys which 
had been advanced and paid to attorneys by the Trust Company for foreclos- 
ing mortgages and for other services were laid out and expended for services 
rendered for and in behalf of the Trust Company, and were not a légal charge 
agalnst the Mortgage Company. The Mortgage Company also flled a counter- 
claim against the Trust Company, wherein it charged that the Trust Com- 
pany was justly indebted to it in the sum of $19,881.90 for moneys collected 
by the Trust Company as agent, which it had not paid over to its principal. 
A reply was filed by the Trust Company, and the case, by agreement, was 
sent to a référée for hearing and report upon ail the issues. 

In due time the référée made and filed his report, wherein he recommended 
the entry of a judgment against the Mortgage Company in the sum of $1.3,- 
421.94. The amounts allowed by the référée in favor of the Trust Company 
were as follows: 

For services rendered in the foreelosure of mortgages by adver- 

tisement $ 7,075 00 

For services rendered in the foreelosure of mortgages by action. 609 55 
For services rendered in procuring deeds to lands from the 

mortgagors 1,315 00 

For services rendered in perfecting titles to lands at the public 

land office 2,610 00 

For commissions for collecting the principal and interest on 

loans 9,772 38 

For services rendered in paying taxes on lands belonging to the 

Mortgage Company 1,366 00 

For services rendered in leasing lands 120 00 

Total $22,867 9.'î 

The référée reported that the Trust Company had in its hands the sum of 
$9,445.99, which it had collected for and in behalf of the Mortgage Company, 
leavlng a balance due to the Trust Company, as above stated, of $13,421.94. 

To this report exceptions were flled, and on the hearing of the exceptions 
the circuit court refused to review any of the findings of fact made by the 
référée. It held, however, that the référée had erred in his conclusions of 
law, and It aecordingly directed that a judgment be entered against the Trust 
Company, and in favor of the Mortgage Company, in the sum of $9,327.40. 
This amount appears to hâve been arrived at by the court by correcting a 
clérical error made by the référée, and by charging the Trust Company with 
the sum of $769.16, in addition to the sum of $9,445.99, found by the référée 
to be in its hands, and by deducting from the gross amount thus ascertained 
the sum of $887.70, which the trial court found the Trust Company was enti- 
tled to retatn as a commission for the collection of interest due on certain 
loans that had been negotiated by the firm of Donahue & Payne. 
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Jolrn L. Pyle and A. B. Melville, for North American Loan & Trust 
Oo. 

L. B. French (A. H. Orvis, on the brief), for Colonial & TJ. S. Mortg. 
Co., Limited. 

Before BREWER, Circuit Justice, and THAYER, Circuit Judge. 

THAYER, Circuit Judge, after stating tlie case as above, delivered 
the opinion of the court. 

The circuit court held that, upon the state of facts found and re- 
ported by the référée, the plaintiff below, the North American Loan 
& Trust Company, was not entitled to charge the défendant below, 
the Colonial & United States Mortgage Company, Limited, for serv- 
ices rendered in foreclosing mortgages, and that it was not entitled 
to charge the Mortgage Company a commission for collecting the 
principal and interest of loans that had been negotiated for and in 
behalf of the défendant company by the Dakota Farm-Mortgage 
Company. The circuit court accordingly overruled two findings 
made by the référée, designated in his report as findings Nos. 45 and 
73, wherein the référée had expressed a contrary view, upon the 
ground that said findings, when read in connection with other parts 
of the report, were essentially conclusions of law, and in no proper 
sensé findings of fact. Error is assigned because of such action on 
the part of the trial court. We are not satisfied, however, that the ex- 
ception is well taken. It appears from the report of the référée 
that a co-partnership known as the Dakota Farm-Mortgage Com- 
pany, consisting of several persons, was organized in the year 1882, 
at Huron, S. D.; that it became the agent of the défendant Mort- 
gage Company in the year 1883 for loaning money in the state of 
South Dakota, and for the collection of the principal and interest of 
such loans when due; that in May, 1885, one member of said firm 
as at first organized retired from the firm, and that two other per- 
sons were admitted to membership ; that thereafter the reorganized 
firm continued the business of the old firm under the same firm name, 
and conducted the business in substantially the same way that it 
had previously been transacted, and assumed ail the liabilities of the 
old firm ; that the reorganized firm; continued to act as agent for the 
Mortgage Company in loaning its money until November, 1887, at 
which latter date the members of the co-partnership organized a 
corporation under the name of the Dakota Farm-Mortgage Company, 
and that ail the members of the former partnership became officers 
and directors of the corporation when the same was organized; that 
the corporation thus organized assumed the balance of accoTint due 
to the défendant Mortgage Company, as shown by the last account 
•ïfhich had been rendered by the co-partnership, and ttereafter, for 
a period of about ûve years, made reports to the Mortgage Company, 
in which it made the same charges against the Mortgage Company 
for services rendered and expenses incurred in the business of the 
agency that had been previously maxie by its predecessor in interest, 
the Dakota Farm-Mortgage Company; that in January, 1891, the 
corporation changed its name, and was thereafter known as the 
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North American Loan & Trust Oompajiy; tkat from tlie date of its 
organization in November, 1887, until 1892, the corporation never 
maide any claim in any of tlie numerous reports wliicli it made to the 
Mortgage Company for services rendered in eollecting th.e principal 
and interest of loans tliat had been negotiated by eitlier of tlie co- 
partnersWps wliich. transacted business under the name of the Da- 
kota Farm-Mortgage Company, but, during the whole of said period, 
contented itself with making the same charge for services and ex- 
pensee vehich its predecessors in interest had made, and that its 
predecessors in interest had never made any charge for the species 
of sei-vice last aforesaid. 

The référée further found that the Mortgage Company ceased to 
make new loans about the month of April, 1887 ; that in October of 
that year — a month or so before the plaintiff corporation was organ- 
ized — ^it became known that many of the loans previously made, 
which were secured by mortgages, would not be paid, and that it 
would become necessary to foreclose numerous mortgages; that, in 
Tiew of such fact, and in view of the fact that the co-partnership was 
about to become a corporation, L. H. Hole, vyho was then acting as 
gênerai manager of the partnership, and who subsequently became 
président of the corporation, entered into an agreement with the 
Mortgage Company to foreclose its mortgages, either by suit or ad- 
vertisement, as mdght be directed, and that in no case should the at- 
torney's fee provided for in the respective mortgages become a lien 
or claim against the Mortgage Company, or its patrons, or against 
the lands f oreclosed in the hands of the Mortgage Company, or its cli- 
ents; that thereafter, between the years 1888 and 1891, many mort- 
gages were foreclosed by attorneys who were employed by the plain- 
tiiï corporation, and that in the monthly statements of account there- 
after rendered to the Mortgage Company no charge was made for the 
services of attorneys in foreclosing mortgages either by suit or by 
advertisement. 

It is suggested in behalf of the Trust Company that, inasmuch as 
the référée may not hâve reported ail the facts which were disclosed 
by the évidence, the gênerai statements contained in paragraphs 45 
and 73 of the report, to the effect that the plaintiff did not agrée "that 
there should be no charge for attorneys' fées," and that it did not 
agrée to collect without charge the principal and interest of loàns 
where the money was not reinvested, ought to be accepted as nlti- 
mate flndings of fact, and for that reason not open to review, either 
by the trial court or an appellate court. In reply to this suggestion 
it is only deemed necessary to say that the référée reported the facts 
which were proven on the trial with unusual fullness and détail, and 
it seems évident, from an inspection of the report, that the state- 
ments contained in paragraphs 45 and 73 are merely conclusions 
drawn by the référée from the facts theretofore detailed in his re- 
port, the substance of which we hâve already stated. We are fur- 
thermore of opinion that the conclusions thus drawn by the référée 
were erroneous, and that they were not justified by the conduct, deal- 
ings, and agreements of the parties as they are disclosed by the re- 
port For a perîod of abont flve years the plaintiff company kept 
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and observed th.e agreement which. was made by its président, L, H. 
Hole, in October, 1887, relative to the foreclosure of mortgages, and 
in tbe meantime it made no charge for légal services rendered in con- 
nection with the foreclosure of mortgages, whether they were f ore- 
closed by action or by advertisement. Moreover, L. H. Hole, the 
président of the plaintiff company, yvho made the agreement of Oc- 
tober, 1887, was one of the attomeys who were employed by the plain- 
tiff to prosecute the foreclosure suits, When the agreement last re- 
ferred to was made, it was doubtless supposed that very much of the 
land which would be sold under the mortgagesi would eventually be 
redeemed from sale, and that the attorneys' fées earned in foreclosure 
proceedings would be paid by the mortgagors when the land was 
thus redeemed. But, be this as it may, it is clear, we think, that 
after such a long-continued course of dealing, in which the plaintifï 
company never asserted any right to attorneys' fées, it is now toc 
late to interpose such a claim. In view of the plaintiff's conduct, the 
conclusion is inévitable that the plaintiff company adopted the agree- 
ment which was made by its président shortly prier to its incorpora- 
tion, and that the services by it rendered in foreclosing mortgages 
were performed in compliance with the terms of that agreement, 
which precluded any charge for attorneys' fées. 

The same considérations to which we hâve last adverted apply 
with equal force to the claim which the plaintiff prefers for compen- 
sation for services rendered in behalf of the Mortgage Company in 
collecting the principal and interest of loans. Neither of the co-part- 
nerships known as the Dakota Farm-Mortgage Company, to whose 
businesis the plaintiff company succeede(^ ever made a practice of 
charging for services of that nature; the arrangement being, ac- 
cording to the referee's flndings, that the commission received from 
borrowers when loans were negotiated should be regarded as a suf- 
flcient compensation for ail services that might be rendered there- 
after in mailing collections of either the principal or interest of 
loans. The plaintiff company, for flve years, pursued the .same prac- 
tice which had been foUowed by its predecessors, and during that 
period made collections of principal and interest to the amount of 
1181,371.31, without asserting any claim for compensation on ac- 
count of such services. Most of the money so collected it has paid 
over to the Mortgage Company, and, as the Mortgage Company is 
itself an agent for the investment of moneys intrusted to it by its 
customers, it is fair to présume that the Mortgage Company has, in 
turn, paid the monev to the various persons to whoni it belongs. 
Something was said in argument of the great injustice which would 
be done by requiring the plaintiff to collect loans without charge, 
after it was denied the right of reinvesting the moneys so collected; 
but a greater injustice would be done to the Mortgage Company by 
requiring it to pay a commission for such collections after it has 
paid the money to its customers and clients without any knowledge 
that a claim for such commissions would be interposed. In a va- 
riety of ways the collection of moneys belonging to the Mortgage 
Company may hâve been a beneât to the Trust Company, but, wheth- 
er it did or did not dérive a beneflt from the collections in question, 
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it cannot be heard at this late day to make a claim for such. services. 
It should hâve demanded compensation for the services wMle tlie 
same were being rendered, or at least hâve given notice of its inten- 
tion to charge for the same. The fact that it made no such demand 
and gave no such notice, but continued to render the services with- 
out charge, fully justifies the conclusion that it considered itself in 
duty bound to malce the collections in question for the purpose of 
discharging the obligations which rested upon its predecessors in in- 
terest, by whom the loans had been negotiated. We conclude, there- 
fore, that the trial court acted properly in overruling the referee's 
conclusions, as expressed in paragraphs 45 and 73 of the report, and 
in rejecting the claims to which those paragraphs of the report re- 
late. 

Complaint is further made by the Trust Company of the disallovs'- 
ance by the trial court of the sum of |2,610, which was allowed by 
the référée as compensation for services rendered by the Trust Com- 
pany in perfecting the titles to certain lands on which money of the 
Mortgage Company had been loaned by the co-partnership known as 
the Dakota Farm-Mortgage Company. With référence to this con- 
tention it may be said that the report of the référée discloses, in sub- 
stance, that money of the Mortgage Company was loaned by the 
co-partnership under an agreement with the Mortgage Company 
which required the co-partnership to guaranty that the titles to ail 
tracts of land on which money might be loaned were perfect in every 
respect, and that the mortgages taken thereon in favor of the Mort- 
gage Company were a flrst charge on the land; that considérable 
money was in fact loaned by the co-partnership on land, the title 
whereof was not perfect, by reason of some defect in the proceedings 
under and by virtue of which the land had been entered at the public 
land office; that doubts arose as to the validity of such entries, and 
that the same were suspended by the offlcers of the land department ; 
that it became necessary to procure évidence to free said entries 
from suspension and perfect the titles; and that L. H. Hole, who 
was styled président of the co-partnership known as the Dakota 
Farm-Mortgage Company, and who was afterwards président of the 
plaintiff company, was one of the attorneys for whose services in 
perfecting said land titles the charge now in question is preferred. It 
has already been stated that the referee's report further shows that 
ail the other members of the co-partnership by which the loans on de- 
fective titles had been made afterwards. became the olficers and 
directors of the plaintiff company, and therefore had a direct interest 
in curing whatever defects existed in titles to land on whîch the co- 
partnership had loaned the money of the Mortgage Company. The 
référée does not report or flnd that the services rendered in perfecting 
the land titles were rendered in pursuance of an agreement that the 
Trust Company should be paid for such services, or that charges for 
such services were made in its monthly reports to the Mortgage Com- 
pany contemporaneously with the rendition of such services, or that 
any claim was made on that account until the year 1892, when dif- 
erences had arisen between the two conipanies, although the services 
in question were rendered during the years 1888, 1889, and 1890. 
83 P.— 51 
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Under thèse circumstances, we are of opinion that the law will net 
imply a promise on the part of the Mortgage Company to pay for the 
services rendered in perfecting the land titles, but will rather infer 
that such services were rendered by the corporation in dischavge of 
the obligations of the co-partnership. We cannot say, theref ore, that 
an error was committed by the trial court in disallowing this claim, 
even on the state of facts reported by the référée. 

This disposes of the principal errors which hâve been discussed, but 
two others remain to be noticed. The référée found that the plain- 
tiff Company had coUected for the Mortgage Company the sum of $67,- 
896.99, being the principal of loans that were negotiated by the flrm 
of Donahue & Payne, and that a commission of 3 par cent, thereon, 
or the sum of $2,036.90, was a reasonable compensation for the serv- 
ices in question. The circuit court did not disturb this finding of 
the référée. Moreover, counsel for the Mortgage Company concède 
the Trust Company's right to compensation for coUecting the Donahue 
& Payne loans. It seems, however, that in entering judgment on the 
referee's report the circuit court disallowed the sum of $9,772.38, 
which the référée had aHowed as compensation for the collection of 
the principal and interest of ail loans, ineluding the Donahue & Payne 
loans, and that by so doing it deprived the plaintifif company of its 
commission on the latter class of loans, amounting to $2,036.90. Coun- 
sel for the Mortgage Company hâve suggested that thèse commis- 
sions were allowed to the plaintifE by the référée in making up his 
report on the Mortgage Company's counterclaim, and in stating the 
balance of money in the Trust Company's hands which it had not paid 
over to the Mortgage Company. This suggestion, however, is not 
conflrmed by a careful examination of the referee's report. In view of 
the manner in which the account was stated by the référée in his 
report, it seems obvious that the commission due to the Trust Company 
for collecting the Donahue & Payne loans was not deducted in stating 
the balance of collections found to be in the Trust Company's hands. 

Again, the référée reported that the plaintifl was entitled to com- 
pensation in the sum of $1,366 for paying taxes on land belonging to 
the Mortgage Company, or for buying in such lands at tax sales; also 
that the Trust Company was entitled to compensation in the sum of 
$120 for leasing lands belonging to the Mortgage Company, and for 
collecting the rents which accrued under such leases. Thèse findingg 
by the référée were not disturbed, and in pursuance thereof it seems 
clear that the plaintiff company should hâve received crédit for both 
of the last-mentioned sums, aggregating $1,486. The resuit is that 
the plaintiff should hâve received crédit for items aggregating $3,- 
522.90, which were disallowed by the circuit court, and the judgment 
rendered in favor of the Mortgage Company is, to that estent, exces- 
sive. It is not necessary, however, to reverse the judgment of the 
circuit court because of this errer, but, foUowing a practice which was 
approved by the suprême court in Railroad Co. v. Estill, 147 U. S. 591, 
622, 13 Sup. et. 444, and by this court in Commissioners v. Sherwood, 
27 V. S. App. 458, 468, 11 C. O. A. 507, and 64 Fed. 103, the error 
may be cured by afflrming the judgment for the correct amount due 
to the Mortgage Company, and disaffîrming it as to the residue. 
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Concerning the writ of error which was sued out by the Colonial & 
United States Mortgage Company, it will sufQce to say that the as- 
signaient of errors accompanying that writ is addressed to certain 
views which. were expressed by the trial judge in a short "mémoran- 
dum of opinion" fQed in the circuit court, which has been certifled to 
this court in connection with the record. The opinion in question 
forma no part of the record, however, and assignments of error based 
thereon which are not supported by exceptions properly taken at the 
trial and preserved in the record cannot be noticed by tMa court. We 
ând nothing in the record proper which would enable us to consider 
the errors which hâve been assigned by the Colonial & United States 
Mortgage Company, the défendant below, wherefore the writ of error 
which was sued out in its behalf in case No. 915 must be dismissed. 
It is accordingly ordered that the judgment of the circuit court be 
aflarmed in the sum of $5,804.56, with interest, and that the residue 
of the judgment rendered by the circuit court in excess of that amount 
be disaffirmed, and that the eoats incurced in thia court b« equallj 
divided between the partie* 
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(Circuit Court of Appeals, Nintb Circuit. Octob«r 4, 1897.) 

No. 368. 

1. LiBBI. AND SlANDKK— LiBHLOUS PLBADHfa — PrIVILBOH. 

In a suit on a Ufe Insurance pollcy, the défense was that the Insnred vnn 
■tlll llvlng. The company alleged a conspiracy on the part of the plalntlff 
and her husband, the Insured, to defraud th« company, and that plaintiff and 
her attorneys "hâve no knowledge or Information whatever of the death of 
[Insured], Sut hâve alleged that [Insured] is dead, for the sole purpose of 
carrylng out the agreement, conspiracy, and fraud hereinbefore set out." 
Eeld libelous and not prlvlleged. 

k. Same— Phivilbgkd Mattke in Plkadhîg — Relation to Issue. 

Matter Inserted in a pleading, to be prlvlleged, must be legltlmatdy re- 
lated to the Issues, or so pertinent to the subject of the controversy that It 
may become the subject of hiqulry on the trial. 

t. Same— LiBBLOXJS Pleading— -Pkoof ov Malice. 

Where a charge In a pleading Is libelous, no proof of caalice is necessary 
aside from the intrinsic évidence afforded by the libelous charge Itself, and 
the circumstances under -which it was uttered. 

4. Plea Pilhd by Attornbt — Knowledge of Client— Pkesumption. 

An answer prepared and flled by the duly-authorized attorney of a cor- 
poration in an action pendlng agalnst it will be presumed, ùntil the con- 
trary is shown, to hâve been the answer of the corporation, and to contaln 
matter authorized by it as its défense. 

In Error to the Circuit Court of the United States for the Western 
Division of the District of Washington. 

Crowley & Grosscup, E. S. Jones, and B. A, Orowl, for plaintiff in 
error. 

Harry L. Smith, George H. Walker, and Jesae Thomas, for défend 
ant in error. 

Before GILBEET, EOSS, and ISIOREOW, Circuit Judges. 
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GILBEET, Circuit Judge. The plaintiff in error, the Union Mutual 
Life Insurance Company, was the défendant in an action for libel. 
Its principal assignment of error on the writ of review is that the 
circuit court refused to instruct the jury to return a verdict for the 
défendant. The facts, so far as they are pertinent to the présent 
inquiry, are thèse: In the year 1894 one Johanna C. Martin brought 
an action in the state of Washington, against the insurance company, 
to recover upon a policy of insurance issued by the company upon 
the life of her husband. The company made answer, denying the 
death of the iusured, and alleging as an affirmative défense that 
the plaintiff in that action and her attorneys had entered into an 
agreement and conspiracy to defraud the défendant, and that said 
plaintiff and her attorneys "hâve no knowledge or information what- 
soever of the death of said Jouas Martin, but hâve alleged that the 
said Jonas Martin is dead for the sole purpose of carrying out the 
agreement, conspiracy, and fraud hereinbefore set out." Jesse 
Thomas, one of the attorneys for the plaintiff in said action upon said 
insurance policy, thereupon brought an action against the insurance 
company for damages, alleging that the matter set forth in said 
aflarmative défense was libelous. The insurance company, in its 
answer to the complaint, relied upon the défenses (1) that the matter 
so alleged in its answer to the action upon the contract of insurance 
was privileged matter, and was not actionable; and (2) that the same 
was inserted in its answer by its attorney without its knowledge or 
consent. Upon the same grounds, it is now contended that the cir- 
cuit court should hâve directed the jury to return a verdict for the 
défendant. 

Contrary to the rule of the English courts, the American courts 
hâve established the doctrine that matter inserted in a pleading in 
court is privileged only when connected with the subject-matter 
of the litigation. It is perhaps not necessary thàt it be in ail cases 
material to the issues presented by the pleadings, but it must be 
legitimately related thereto, or so pertinent to the subject of the con- 
troversy that it may, in the course of the trial, become the subject 
of inquiry. White v. Nichols, 3 How. 266; Hoar v. Wood, 3 Metc. 
(Mass.) 193; McLaughlin v. Cowley, 127 Mass. 316; Gilbert v. Peo- 
ple, 1 Denio, 41; Sherwood v. Powell, 61 Minn. 479, 63 N. W. 1103; 
Maulsby v. Reifsnider, 69 Md. 143, 14 Atl. 505; Moore v. Bank, 
123 N. Y. 420, 25 N. E. 1048. Tested bv this rule, the matter alleged 
by the insurance company in its answer to the suit of Johanna Mar- 
tin was not privileged. The issue in the action was whether or not 
the insurance company was liable upon the policy. Its défense was 
that the insured was still living. Instead of relying upon that dé- 
fense, it attempted to asperse the character of the attorneys who 
were conducting the suit, by charging them with libelous matter, 
which, if true, added in no way to the force of its allégation that the 
event upon which alone its liability was to attach had not occurred, 
to wit, the death of the insured. The matter so alleged was not 
pertinent to the issues in the case, and upon motion it was struck 
out of the answer by the court. In the case of Moore v. Bank, supra, 
a bank sued its cashier upon his bond for misappropriation of funds, 
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and alleged that the funds had been misappropriated "by collusion 
with the teller." It was held that the allusion to the teller was not 
a privileged communication, but was prima facie libelous. In Hyde 
V. McCabe (Mo.) 13 S. W. 875, where it had been alleged, in an afiQda- 
"vit on a motion to require the plailitiff to give security for costs, 
that the aflûant believéd the plaintiff to be insolvent, and thereupon 
the plaintifE's attoi-ney flled a counter afifidavit, denying the insol- 
vency, and alleging that the aifidavit in support of the motion was 
"a corrupt, voluntary, and willful case of false swearing," it was held 
that such averment in the counter afiSdavit was not sufficiently rele- 
vant to the issue to be privileged, and that whether or not afiSant 
made such charge maliciously, without believing it to be relevant, 
and without reasonable and probable grounds for such belief, was a 
question of fact, which should hâve been submitted for trial. 

It is contended, also, that the court should hâve instructed the 
jury to return a verdict for the défendant, upon the ground that there 
was no express évidence of malice. The burden of proving actual 
malice, it is true, rested upon the plaintiff; but he was not necessa- 
rily required to introduce, aside from the intrinsic évidence afforded 
by the libelous charge itself and the circumstances under which it 
was uttered, extraneous testimony concerning the state of mind 
or feeling of the members of the corporation towards Hm, althougli 
such évidence would hâve been admissible. Elam v. Badgsr, 23 
111. 445; Garrett v. Dickerson, 19 Md. 418, 450; Weaver v. Hendrick, 
30 Mo. 502; Briggs v. Garrett, 111 Pa. St. 404, 2 Atl. 513. The court 
correctly instructed the jury as foUows: 

"In a matter of this kind, however, malice may be presumed from the Inten- 
tional statement of a fact which is not true, and which, at the time the state- 
ment was made, was not supported by any évidence or circumstances; in other 
words, a statement made without probable cause, not believing it to be true. 
You will take the testimony whether this charge was made without probable 
cause, and, if it was knowingly made,— willfuliy made,— you hâve a rjght to 
infer thàt it was made maliciously." 

It is urged, further, that the évidence proved (and that without 
contradiction) that the offlcers and agents of the Insurance Com- 
pany had no knowledge of the contents of the answer which the 
company's attorneys had flled in the answer to recover upon the In- 
surance policy. The corporation had its principal office in the state 
of Maine, and its attorney resided in the state of Washington, where 
the action was brought. The answer was prepared and sworn to 
by the attorney. The only évidence afforded by the record con- 
cerning the knowledge which the company had of the contents of 
the answer is that of the attorney who prepared it. He stated that 
none of the conipany nor any of its authorized agents knew any- 
thing of the contents of the answer before the décision of the mo- 
tion to strike the same from the files. As opposed to this statement, 
it was proven that, after the présent action for libel was com- 
menced, the attorney wrote to counsel for the plaintiff as follows : 

"The information upon which the answer in the suit of Martin v. The In- 
surance Co. was drawn came from the home office, and it will be necessary 
to carry on some correspondence, which cannot be done short of sixty days." 
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It was shown, moreover, that, prior to the préparation of said an- 
swer to the action on the insurance policy, the corporation had sent 
to Seattle a spécial agent to investigate into the Martin case, and 
that he had a conversation with the counsel for Mrs. Martin concern- 
ing the alleged proofs of the death of the insured. The answer pre- 
pared and flied, as it was, by the duly-authorized counsel of the in- 
surance Company, in an action pending against it, must be presumed, 
until the contrary is shown, to hâve been the answer of the insur- 
ance Company, and to contain matter duly authorized by it as its 
défense. We flnd no error in the action of the trial court in sub- 
mitting to the jury, as it did, the question whether or not that pre- 
sumption, so râised by the law, was overcome by the proofs. It is 
probable that the jury took the view that, notwithstanding the tes- 
timony of the attorney for the insurance company to the efïect that 
the company had no knowledge of the contents of the answer after 
it was prepared, it was nevertheless true, as stated in the attorney's 
letter, that the contents were furnished him by the insurance com- 
pany, and that he was instructed to insert in the answer the very 
défenses which it contained. It is urged by the plaintiff in error 
that the letter was erroneously admitted in évidence; that it was a 
letter written from the attorney of the plaintiff in error to counsel for 
the opposing party in the action, and for the purpose of suggesting a 
compromise; and that, so far as it contained évidence that the insur- 
ance company furnished the contents of the answer, it was hearsay. 
But the trial court admitted it in évidence only so far as it contained 
matter that tended to impeach the testimony of the witness, and for 
that purpose it was clearly admissible. 

It is assigned as error that the court permitted the plaintiff to tee- 
tify to certain statements made to him by one Beebe, who claimed 
to be an agent for the insurance company, in a conversation had 
before the commencement of the Martin suit. It is urged that there 
was no compétent évidence that Beebe was such agent. We flnd 
nothing in the statements made by Beebe in the conversation as de- 
tailed which would préjudice the company's case before the jury. 
But it is unnecessary to rest our décision of this assignment of er- 
ror upon that ground. In our judgment, the record contains suffl- 
cient évidence that Beebe was, as he represented himself to be, 
the agent of the insurance company. The déposition of the secre- 
tary of the company states explicitly that in 1894 Beebe was sent 
by the company to Tacoma, to investigate the Martin case; ïjid 
the évidence of the manager of the company is that the relation of 
Beebe to the company in the year 1895 was that of "executive spé- 
cial," or, in other words, that he was a spécial agent to look after 
ail cases where there are losses, and make report to the company. 
The judgment will be af&rmed, with oosts to the défendant in error. 
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FISCHER V. LONDON & L. FIRB INS. CO. 

(Circuit Court, D. Kentucky. January 20, 1897.) 

FiHB Insurance— Conditions— Estoppel—W ai ver. 

A policy of fire insurance issued by défendant to plaintiffi upon merchan- 
dise stipulâtes ttiat tlie policy, unless otherwise provlded by agreement in- 
dorsed thereon, should be void "if (any usage or custom of trade or manu- 
facture to the contrary notwitbstanding) there be kept, used, or allowed, 
on the above-described premises, » • * gasoline, • ♦ *" and that no 
représentative of tbe company should hâve power to waive any provision 
except, in certain cases, by indorsement. In an action on the policy it was 
alleged in .the reply that while plaintiff, a dealer in stoves, had been in the 
habit, according to gênerai custom, of bringing a smaU quantity of gaso- 
line to his store from time to time to illustrate the opération of gasoline 
stoves, this practice and custom were vs^ell known to defendant's agent who 
took the application and issued the policy, and also, both before and after 
Its issue, to the local board of underwriters of which défendant or its agents 
vfere members. Ueli that, under the terms of the policy, thèse facts could 
not operate against the défendant either as estoppel or waiver. 

This was a suit by John Fischer against the London & Lancashire 
Fire Insurance Company to recover for the loss of a stock of goods. 

John Barret and Mason Barret, for plaintiff. 

A. E. Willson and Morris B. Grifford, for défendant. 

BARE, District Judge. This is a suit on a policy of insurance is- 
sued by the défendant to the complainant on a stock of goods located 
in the city of Louisville, for one year, from the 7th October, 1895, 
to the 7th October, 1896. A total loss is alleged of the stock of 
goods, and the suit is for the recovery of Î3,000, tiie entire insurance. 
The policy covered the f ollowing property : 

"On stock of merchandise, prlncipally hardware and cutlery, stoves and tin- 
ware, and materials used in his business, contained in frame metal-roof building 
occupied by assured as dealer in above-described goods, with privilège to manu- 
facture tinware by hand power, and upper floors. occupied and known as 'High- 
land HaU,' and situate No. 1,627 Baxter avenue, Louisville, Ky." 

And among other provisions in the policy is this : 

"This entire policy, unless otherwise provided by agreement indorsed hereon, 
or added hereto, shall be void îf the insured now has, or shall hereafter make 
or procure, any other contract of insurance, whether valid or not, on property 
covered in whole or in part by this policy; or if the subject of insurance be 
Personal property, and be or become incumbered by a chattel mortgage; or If 
(any usage or custom of trade or manufacture to the contrary notwithstandiug) 
there be kept, used, or allowed, on the above-described premises, benzine, ben- 
zole, dynamite, ether, flreworks, gasoline, Greek fire, gunpowder, exceeding 
twenty-flve pounds in quantity, naphtha, nitroglycerln, or other explosives, 
phosphorus, or petfoleum, or any of its products, of greater inflammabiUty than 
kérosène oil of the United States standard (whieh last may be used for lights 
and kept for sale, according to law, but in quantities not exceediug five barrels, 
provided it be drawn and lamps fllled by daylight, at a distance not less thau 
ten feet from artlflcial light)." 

And another provision of the policy is this: 

"This policy is made and accepted subject to the foregoing stipulations and 
conditions, together with such other provisions, agreements, or conditions as may 
be indorsed hereon or added hereto; and no ofHcer, agent, or other représenta- 
tive of this Company shall hâve power to waive any provision or condition of 
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this pollcy, except such as, by the terms of this poliey, may be the subject of 
agreement indorsed hereon or added hereto; and, as to such provisions and con- 
ditions, no offlcer, agent, or représentative shall hâve such povyer, or be deemed 
or held to hâve walved such provisions or conditions, unless such waiver, ir 
any, shall be vyritten upon or attached hereto, nor shall any privilège or permis- 
sion afCecting the Insurance under this poliey exist or be claimed by the insured 
unless sô written or attached." 

In the original pétition tlie plaintiff bas alleged, among other 
tliings: 

"ïhat no illuminating gas or vapor was generated In the said described build- 
ing or adjacent thereto for use therein; that there was not kept, used, nor al- 
lowed, on sald premises, benzine, benzole, dynamite, ether, fireworks, gasoline, 
Greek flre, gunpowder, exceeding twenty-five pounds in quantity, naphtha, nitro- 
glycerin, or phosphorus, or petroleum, or any of ita products of greater in- 
flammabllity than kérosène oil of the U. S. standard." 

Tlie défendant, in its answer, denied "that there was not kept, used, 
or allowed, on the sald described premises, gasoline"; and, in an 
amended answer, défendant says: 

"In addition to keeping, using, and allowlng gasoline on sald premises, did 
keep, use, and allow on said premises, in close and hazardous proximity to said 
gasoline, large quantities of turpentine and kérosène oll, whereby the hazard 
under sald poliey was inereased, and the said property was greatly endangered 
by fire; and it says that it was not provided by agreement indorsed on the said 
poliey, or added to it, that there should or could be kept, used, or allowed tur- 
pentine or kérosène oil, or either of them, in close proximity to gasoline, nor 
did the défendant in any manner consent or assent thereto; nor had this défend- 
ant notice or knowledge or information that gasoline was kept, used, or allowed 
on said premises, or that turpentine was kept, used, or allowed, or kerosine oil 
was kept close by in said hazardous position to the gasoline on said premises." 

In the reply, the plaintiff denied — 

"That It was expressly stipulated in said pollcy that the entlre poliey, unless 
otherwlse provided, indorsed on it, or added to it, should be void if the insured 
should permit to be kept, used, or allowed, on said premises, gasoline; and dénies 
that this plaintlfC did, without the knowledge or consent of the défendant or 
its agent or agents, or at ail, keep, use, or allow, or permit to be kept, used, or 
allowed, on sald premises, large quantifies of gasoline, in violation of any pro- 
vision or stipulation or condition of said poliey of Insurance sued on, or at ail." 

By amended reply, the plaintiff allèges as follows: 

"Dénies that he ever kept, used, or allowed gasoline in the premises insured 
in the poliey herein sued on, except in very small quantities, which was used 
as foUows, namely: Plahitiff, like most other dealers in stoves and tinware, 
kept for sale in hls said store stoves using gasoline as fuel; and it is cus- 
tomaiy, usual and necessary, as well known to défendant and its agents at 
the tlme, for dealers in stoves ànd tinware to keep and sell stoves using 
gasoline as a fuel in their stock, and to explain and exhiblt the opération 
of such stoves by a stove consumlng gasoline used for that purpose, and 
for that purpose to bring in from the place where a small quantity of gaso-- 
Une was kept, whlch was not in or on the premises insured, a small quan- 
tity of gasoline for that purpose; and that N. H. Rehkopf, the gênerai 
agent of défendant, who issued the pollcy herein sued on to plaintiiï, and 
who took the application therefor, came to said store to take the applica- 
tion, was a customary and fréquent visitor to said store, before the said 
poliey was issued to plaintiff, and personally knew of the custom of plaintifL' 
and other dealers in stoves and tinware, deahng in such stoves, using gasoline. 
and exhibiting and explaining such stoves, by the use of a small quantity of 
gasoline, to purchasers. Plaintiff, for further reply, states that the défendant, 
the London & Lancashire Fire Insurance Company, of Ldverpool, England, is 
a member, or its agents are members, of the Board of Underwriters of Louis- 
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ville, Kentucky, a fire Insurance association formed for the purpose of super- 
Tising fire insurance rates, risks, etc.; and that said Board of Underwriters and 
Its agents were, in tliat regard and for that purpose, the agents of the défend- 
ant; and that said Board of Underwriters and agents employed by it for the de- 
fendant and other companies associated in said Board of Underwriters did, 
both before and after the Issue of the policy herein sued on by défendant to 
plaintifC, inspect and examine the property of plaintiff Insured in the policy 
herein sued on, and the premises on which the small quantity of gasoline afore- 
sald was kept at tiœes; and that the défendant did, through said agents and 
• inspectors of the Board of Underwriters, Isnow and was well acquainted with 
the custom of plaintifC in keeping such stoves consuming gasoline in stock for 
sale, and exhibiting the same, and in keeping small quantities of gasoline in 
a shed not part of the insured premises, at a great distance, to wit, flfty feet, 
therefrom; and the plaintiff dénies that he ever kept, used, or allowed, on the 
premises mentioned in the policy of insurance herein sued on, large quantifies 
or any quantity of gasoline, except the temporary use of the same, according to 
the custom of ail dealers in stoves consuming gasoline, as hereinbefore expressly 
set forth, and dénies that he kept or allowed on said premises kérosène oll ex- 
ceptlng as allowed by the poUcy." 

This amended reply is demurred t», and that is the question now 
submitted. It will be observed from this statement that the dé- 
fense made is a violation of the provision in regard to the use of gaso- 
line and other oils that are prohibited, and that the reply seeks to 
set up an estoppel by knowledge and conduct against this plea. 
There is no allégation hère that the use of gasoline was the cause 
of the fire, or in any way brought it about; so that the simple ques- 
tion presented is whether the knowledge of the gênerai agent of the 
fa et of the assured using gasoline in the manner set out, and the 
further fact that the Board of Underwriters of Louisville, of which 
the défendant eompany was a member, had knowledge of the fact 
that the assured used, on the premises, gasoline as described, both 
before and after the issuing of the policy, is sufficient to make an 
estoppel or a waiver. 

We think the principles announced by the suprême court in the 
case of Impérial Fire Ins. Co. v. Coos Co., 151 U. S. 462, 14 Sup. Ct. 
397, are décisive of this demurrer. In that case the terms and 
conditions of the policy were that : 

"This policy shall be vold and of no effect If, without notice to the eompany 

and permission therefor Indorsed hereon, * • • the premises shall be used 
or occupied so as to increase the risk, * ♦ • or if mechanics are employed 
in building, altering, or repairing premises named herein, except in dwelliag 
houses, where not exceeding tive days in one year are allowed for repairs." 

It appeared that the plaintifiP, without the written consent of the 
défendant, and without its knowledge, employed carpenters and 
brick masons, and reconstructed and enlarged the vault, and also the 
foundations were reconstructed and enlarged to correspond with the 
enlargement of the vault. The time in which the mechanics were 
employed was five or six weeks, but that was before the fire, and the 
fire was not caused by anything that was done by the mechanics or 
in the reconstruction that was made, and thia was claimed to hâve 
avoided the policy under its terms. The suprême court decided that 
the policy was avoided, and in the opinion (page 462, 151 U. S., and 
page 381, 14 Sup. Ct), among other things, said : 

"Contracts of insurance are contracts of indemnity upon the terms and con- 
ditions specifled in the policy or policies embodying the agreement of the par- 
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tles. For a çomparatively small considération, the Insurer undertakes to guar- 
anty the Insured against loss or damage, upon the tenus or conditions agreed 
upon, and upon no other; and, when called upon to pay In case of loss, the in- 
surer therefore may justly insist upon the fulfiUment of thèse terms. If the in- 
sured cannot bring himself within the conditions of the policy, he Is not entitled 
to recover for the loss. The terms of the policy constitute the measure of the 
insurer's liablllty, and, in order to recover, the assured must show himself with- 
in those terms; and, if it appears that the con tract has been termina ted by the 
violation on the part of the assured of Its conditions, then there can be no right 
of recovery. The compliance of the assured with the terms of the contract / 
Is a condition précèdent to the right of recovery. If the assured bas violated 
or failed to perfonn the conditions of the contract, and such violation or want 
of performance has not been waived by the insurer, then the assured cannot 
recover. It is immaterial to consider the reasons for the conditions or provisions 
on which the contract is made to terminate, or any other provision of the policy 
whieh has been accepted and agreed upon. It is enough that the parties hâve 
made certain terms conditions on which their contract shall continue or termi- 
nate. The courts may not malîe a contract for the parties. Their function and 
duty consist simply in enforcing and carrying out the one actually made." 

See, also, Lozano v. Insurance Co., 78 Ped. 278; Insurance Co. v. 
Gunther, 116 U. S. 113, 6 Sup. Ct. 306. 

The knowledge of EeKkopf, the gênerai agent, of the custom of 
merchants in the matter of -using and having on the premises gaso- 
line, and the fact that he knew at the time of issuing and delivering 
the policy that the plaintiflE had been in the habit of using gasoline 
in that way, cannot hâve any effect either as an estoppel or a waiver, 
since the terms of the policy are that, "notwithstanding any usage 
or custom of trade or manufacture," they should not use gasoline, etc. ; 
nor does the allégation of the reply that the Board of Underwriters 
of Louisville, Ky., had knowledge, both before and after the issuing 
and delivering of the policy, of this custom or habit of the plaintifif, 
hâve the effect either of an estoppel or to waive this provision of the 
policy, since the language of the policy -in express terms required 
any modiiication or change in the terms of the policy to be in writ- 
ing, even though the Board of Underwriters of Louisville be con- 
sidered either the spécial or gênerai agent of the défendant company. 
Its knowledge of what the assured was doing — of the gênerai custom 
— could not hâve the effect of either a waiver or of an estoppel. 

In West End Hôtel & Land Co. v. American Fire Ins. Co. of New 
York, reported in 74 Fed. 117, 118, the court say: 

"The counsel of plaintiff further insisted that as the défendant, under the 
terms of the policy, had the right to cancel the contract for any unauthorized 
or unapproved act on the part of the plaintiff, honesty and fair dealing required 
the défendant to promptly cancel the policy, and return part of the premium 
to the extent of the relieved risk; and, as this was not donc, the plaintifC has 
reasonable grounds for supposing that défendant acquiesced in the introduction 
of gasoline fixtures within the laundiy building; and plaintiff was thus induced 
to believe that no further effort was necessary to ratify the Insurance in the 
uneanceled policy, or to obtain other Insurance on the premises. As soon as 
gasoline was kept and used upon the Insured premises without the consent or 
approval of the défendant, the policy was avoided by the express terms of the 
contract of the parties; and the défendant was under no légal or moral obliga- 
tion to formally cancel the policy, and return part of the premium. The risk 
had for a time been incurred, and the policy had been avoided, by the voluntary 
and lUegal act of plaintiff. The défendant did nothing to induce the com- 
mission of such illégal act, but, on the contrary, had expressly provided how 
such act of forfaiture could bave been prevented. ITpon the most libéral con- 
struction and application of the principles of honesty, justice, and fair dealing, 
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I eannot conceive of any phase of this case that would entîtie the plalntlff, 
which pald $50 as premlum for an ordlnary rlsk, to reco-ser $2,500 for the loss 
of property occasloned by the voluntary breach of its plain and express promis- 
sory wari-anty, without any fault on the part of the défendant, and without the 
payment of premium for an extrahazardous risk." 

We conclude, therefore, that the allégations of the reply as amend- 
ée do not make ont a case of waiving this obligation of the policy, 
nor do they estop the défendant from pleading it. The demurrer 
should he sustained, and it is so ordered. 



WESTERN ASSUR. 00. OF TORONTO v. J. H. MOHLMAN CO. 

(Circuit Court of Appeals, Second Circuit. October 11, 1897.) 

No. 142. 

1. INSURAKCK— CONDITIOH IN POLICT— B UBDBN DP PKOOP. 

A provision in a policy of fire Insurance that, "if a building, or any part 
thereof, fall, except as the resuit of fire, ail Insurance by this policy on such 
buUding or its contents shaJl immediately cease," is a condition subséquent, 
■and in an action on such poUcy to recover for destruction by flre of the 
goods thereby insured, where the building in which they were contained 
feU, the burden is on the insurer to prove as a défense that it fell before the 
fire. 

2. Sa-MK — Construction of Policy. 

A provision In the descriptive clause of a flre policy on. goods that they are 
Insured "while contained in brick building," etc., does not cast on the Insured 
the burden of proving, in an action to recover for loss of the goods by fire, 
that the building was standing at the tlme of the flre, vehere the policy also 
contained a separate clause expressly covering the case of a building falling 
before the fire. 

8. Samb— Action on Polict— Pleading. 

An allégation in a complaint on a flre policy that the "fire did not happen 
by • * * reason of any of the causes excepted by the terms of the 
policy," Is unnecessary, and does not change the burden of proof. 

4. Same— Instrdction. 

The refusai of an instruction that the burden was upon the plaintifC on 
the whole case to prove that the property insured was destroyed by flie 
was not error, where the évidence showed such fact without conflict, and 
the only controverted question was as ta whether the policy had ceased to 
be in fores before the flre. 

5. Evidence— Tbstimony of Expert— Reading from Scientific Authorities. 

Upon an issue as to whether a building in which insured property was 
contained fell before a fire, or as a resuit of the fire, a civil engineer, testify- 
Ing as an expert, may read in support of his opinion excerpts from engineer- 
ing books, recognized as standard authorities, giving the tabuilated results 
of tests made to détermine the strength and resisting power of tlmbers of 
the Idnd used in the • construction of the building. 

6. Same— ExAMiNATioN of Expert— Hypothetical Question. 

A question calling for the opinion of an expert witness as to how long a 
flre would burn in a specified building before weakening certain posts, 
which omitted any statement of the part of the building in which the flre 
originated, was properly excluded. 

In Error to the Circuit Court of the United States for the Southern 
District of New York. 
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TMs was an action by the J. H. Mohlman Company against the 
Western Assurance Company of Toronto on a policy of lire Insur- 
ance. There was judgment for plaintifE, and défendant brings error. 

Tais case cornes hère on a writ of error to review a judgment of the circuit 
court, Southern district of New Yorli, in favor of défendant in error, who waa 
plaintiflf below. ïhe action was brought to recover loss under a policy of 
flre insuranice Issued by the plaintifC in error, who was défendant below. The 
relevant parts of the policy are as foUows: 

"The Western Assurance Company, in considération of $65 premium, does 
insure for the term of one year from Nov. 12, 1894, at noon, to Nov. 12, 1895, 
at noon, against ail direct loss or damage by fire except as hereinatter provided, 
to an amount not exceeding $10,000 on stocli [hère follows the usual pereentage 
co-insurance clause], J. H. Mohlman & Co., as now or hereafter constltuted, 
$10,000 on stocli of groceries and other merchandise, not hazardous, hazardous, 
and extrahazardous, including ail material and supplies, the property of the 
assured, or held in trust or on commission, etc., in the event of loss or dam- 
age by fire, ail while contained in the brick building situate Nos. 339 Green- 
wich and 19 Jay St., N. Y. City, occupied solely by the assured. Privileged 
to use kérosène oil or electrleity, etc. This oompany shall not be liable be- 
yond the actual cash value of the property. [Hère follows the usual clause 
as to appraisement and abandonment] This entire policy shall be void if the 
insured bas concealed or mlsrepresented, In writing or otherwlse, any material 
fact or clrcumstance concerning this Insurance, or the subject thereof, or if 
the interest of the insured in the property be not truly stated herein, or in case 
of fraud or any false swearing, etc. This entire policy, unless otherwise pro- 
vided by agreement indorsed hereon or added heceto, shall be void if the in- 
sured now has or shall hereafter make or procure any contraet of Insurance, 
whether valid or not, on property covered in whole or in part by this policy; 
or if the subject of Insurance be a manufacturing establishment, and it be 
operated in whole or In part at night later than ten o'clock; or if It cease to 
be operated for more than ten consécutive days; or if the hazard be increased 
by any means within the control or knowledge of the insured; or if mechanics 
be employed In building, altering, or repalrlng the within-described premises 
for more than flfteen days at any one time; or if the interest of the insured 
be other than unconditional and sole ownership; or if the subject of Insurance 
be a building on ground not owned by the insured In fee simple; or if the 
subject cf Insurance be Personal property, and be or become Incumbered by a 
chattel mortgage; or if, with the knowledge of insured, foreclosure proceed- 
ings be commenced, or notice given of sale of any property covered by this 
policy by virtue of any mortgage or trust deed; or if any change, other than 
hy the death of an insured, take place in the interest, tîtle, or possession of 
the subject of Insurance (except change of occupants without increase of haz- 
ard), whetber by légal process, or judgment, or by voluntary act of the in- 
sured, or otherwise; or if this policy be assigned before a loss; or if illuminat- 
Ing gas or vapor be generated in the described building (or adjacent thereto) 
for use therein; or if (any usage or custom of trade or manufacture to the 
çontrary notwithstanding) there be kept, used, or allowed on the above-de- 
scribed premises, benzine, benzole, dynamite, ether, flreworks, gasoline, greek 
fire, gunpowder exceeding twenty-flve pounds in quantity, naphtha, nitroglyeer- 
in or other explosives, phosphorus, or petroleum or any of its products of 
greater inflammability than kérosène oil of the Untted States standard (which 
last may be used for lights, and kept for sale according to law, but in quanti- 
ties not exceeding flve barrels, provided It be drawn and lamps flUed by day- 
light, or at a distance not less than ten feet from artificial light); or if a 
building herein described, whether intended for occupancy by owner or tenant, 
be or become vacant or unocciipied, and so remain for ten days. This company 
shall not be liable for loss caused directly or indirectly by invasion, insurrec- 
tion, riot, civil war or commotion, or military or usurped power, or by order of 
any civil authorlty, or by theft, or by neglect of the insured to use ail reason- 
able means to save and préserve the property at and after a flre, or when the 
property is endangered by flre In ijeighboring premises, or (unless flre ensues, 
and, In that event, for the damage by fire only) by explosion of any kind, or 
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Mghtalng; but IlabUity for direct damage by lightning may be assumed by 
spécifie agreement hereon. If a building, or any part thereof, fall, except as 
the resuit of flre, ail Insurance by thls pollcy on such buMing or Ita content» 
shallt immedlately cease. Tlils company shall not bc llable for loss to accounts, 
bllls, currency," etc. 

By a rider attached to the pollcy on or about April 22, 1895, the Insurance waa 
transferred to corer simllar descrlbed property while contalned In brick build- 
ing Nos. 3&-i0 North Moore street and 156 Franklin street. On Aprll 30, 1895, 
the property Insured was destroyed by Qre. At or about the tlme of the flre 
the building fell, and the issue of fact In the case was whether the fall preceded 
the flre, or was itself the resuit of the fire. Upon thls Issue the testîmony 
was conflietlng, and the verdict of the jury was adverse to the Insurance com- 
pany. The questions presented by the wrlt of error are solely légal ones, con- 
slsting of alleged errors In the charge of the court as given to the jury, in 
the court's refusais to charge as requested, and in its admission of and refusai 
to admit évidence. 

Michael H. Cardozo and Edgar J. Nathan, for plaintifE in error. 
Treadwell Cleveland, for défendant in error, 

Before PECKHAM, Circuit Justice, and LACOMBE and SHIP- 
MAN, Circuit Judges. 

LACOMBE, Circuit Judge (after stating the facts). The trial 
judge chargea the jury that the burden of proof rested upon the 
défendant (the insurance company) to show by a prépondérance of 
évidence that "the fall preceded the flre" ; that "this building did not 
fall as the resuit of fire." Exceptions to the charge and to refusais 
to charge the converse of this proposition sufûciently présent the 
question of correctness of this ruling. It will not bè necessary to 
repeat the text either of the charge or of the requests. The trial 
judge construed the clause referring to a fall of the building as a 
proviso or condition subséquent defeating any claim of the insured. 
If it be such, no one hère disputes the proposition that the burden 
of proving the happening of the subséquent condition would rest 
upon the insurer. The défendant, however, contends that the clause 
is an exception to the gênerai liability assumed by the insurance com- 
pany, and that, therefore, it was for the insured to show that the loss 
did not come within the tenns of the exception. The gênerai rule 
is well expressed by Earl, J., in Slocovich v. Insurance Co., 108 N. Y. 
56, UN. E. 802: 

"Where there Is an insurance agalnst a loss by flre, and It is proved or admlt- 
ted that the property insured has been destroyed by fire, the loss Is brought 
literally acd exactly within the terms of the policy. If, In such a case, the 
insurance company claims to be exempt from paying the sum insured beeause 
there has been a breach of some condition contained in the pollcy, or the viola- 
tion of some obligation or duty Imposed upon the Insured by the law or con- 
tract, the burden rests upon it to establlsh the facts which it thua relies up«n 
as a défense to the claim under the pollcy." 

The diligence of counsel has presented a long array of authoritiea 
bearing upon this assignment of error. The question has been ex- 
pressly decided in accordance with défendantes contention in Pélican 
Ins. Ca V, Troy Co-op. Ass'n, 77 Tex. 225, 13 S. W. 980, and Insur- 
ance Co. V. Boren, 83 Tex. 97, 18 S. W. 484, and in accordance with 
plaintiffs contention in Insurance Co. v. Bamberger (Ky.) 11 S. W. 
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595, in Blasingame v. Insurance Co., 75 Cal. 633, 17 Pac. 925, and in 
Insurance Co. v. Crunk, 91 Tenn. 376, 23 S. W. 140. 
In the Texas case the policy contained tlie f ollowing provisions : 

"(1) This Company shall not be llable for any loss or damage by fire caused 
by means of hurricane. (2) If tbe buildiûg sball fall, except as the resuit of 
flre, ail Insurance of this Company on It or its contents shall Immediately cease 
and détermine." 

Tlie fire occurred during or immediately following a severe hurri- 
cane, which at least partially blew the house down, and there was 
évidence tending strongly to shov^ that the flre had its origin in the 
breaking of a lamp by falling timbers. The court held: 

"The provisions of the policy alwve noticed are exceptions to the gênerai 
Uability assumed by appellant, and the pétition shouW hâve averred that the 
fire did not occur from one of the excepted causes. Ttiis was necessary to 
show a cause of action, for the company did not insure against loss resulting 
from a fire caused by a hurricane, nor were its policies binding at ail for a loss 
caused by fire occurring after the fall of the house, unless the fall was caused 
by fire." 

In the Kentucky case the policy contained this clause: 

"This Company shall not be liable under this policy for loss and damage if 
the building herein described, or any part thereof, fall, except as the resuit of 
flre." 

The jury were instructed that défendant was not liable for any loss 
or damage, if the building fell, unless the fall was the resuit of fire, 
and that: 

"The burden Is upon the défendant to slhow by the évidence that the building, 
or such part thereof as fell, • * * did not fall as the resuit of the fire; 
and, imless the jury believe from the évidence that the said building, or such 
part thereof as fell, did not fall as the resuit of the fire, they should find for 
the plaintiffs." 

Thèse instructions were approved by the appellate court. 

In the California case the policy provided that the company should 
not be liable for "loss caused by the fall of any building insured, or 
containing property insured, by this policy, or by flre ensuing there- 
from." The complainant alleged that ail the property was totally 
destroyed by flre, but it was not alleged that the loss was not 
caused by any of the excepted causes. The complaint was demurred 
to on the ground that it contained no such allégation, and the de- 
murrer was overruled. On appeal the suprême court sustained the 
judgment overruling the demurrer, saying: 

"One seelsing to recover on an Insurance policy must aver the loss, and show 
that it occurred by reason of a péril insured against; but he need not aver the 
performance of conditions subséquent, nor négative prohibited acts, nor deny 
that the loss occurred from the excepted rislss." 

In the Tennessee case the policy provided that: 

"If the building, or any part thereof, fall, except as the resuit of flre, ail 
Insurance by this policy on such building or its contents shall immediately 
cease." 

The défendant demurred on the ground that there was no aver- 
ment in the déclaration that the building insured, or any part thereof, 
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did not fall except as the resuit of flre. The demurrer was over- 
ruled, and the suprême court, aifirmmg such décision, says: 

"It is not necessary that It should bave averred the performance or nonper- 
formance of conditions subseciuent, nor to bave negatived prohibited acts or 
eX'Cepted risks." 

The burden of proof has been held to rest upon the défendant 
under other similar clauses of ûre policies; i. e. clauses restricting 
in some way the liability of the insurer. So, where it was provided 
that the policy should be void in the event of the insured effecting 
additional insurance (Clark v. Insurance Co., 9 Gray, 148; Eussell 
V. Insurance Co., 84 lowa, 93, 50 N. W. 546); aJso where it is pro- 
vided that the policy should be void if the property was allowed to 
remain vacant beyond a limited time (Bittinger v. Insurance Co., 24 
Fed. 549); where there was a provision that the policy was executed 
by the agent and delivered to the insured upon the condition that it 
should not become effective until it was approved by the home office 
(Young v. Insurance Co., 59 Conu; 41, 22 Atl. 32); and where it 
was provided that the company should not be liable to make good 
any loss or damage by flre which might happen or take place by 
means of any invasion, insurrection, etc. (Insurance Co. v. Reynolds, 
32 Grajt. 613). A clause to the effect that the insurer should not be 
answerable for loss by flre which should happen by any explosion is 
referred to in two cases cited by défendant (Hayward v. Insurance 
Co., 7 Bosw. 385, 2 Abb. Dec. 349, and St. John v. Insurance Co., 

I ï)uer, 371, 11 N. Y. 510) as "an exception to the gênerai language 
of the previous clause, by which they promise to make good such 
loss or damage as shall be occasioned by flre." But the point hère 
raised was not before the court. It was conceded in both cases 
that the flre was the resuit of an explosion, and the word "exception" 
is used in the opinions, evidently, not in its technical sensé, as con- 
trasted with "conditions," but as a convenient way of expressing the 
fact that the insured under such a policy would not be liable for ail 
losses by flre. This seems clearly indicated by the sentence from 

II N. Y. 518: 

"Hence a loss occasioned by invasion, insurrection, rlot, and the llke has 
usually been found excepted in such policies; and although in this, and per- 
haps in policies generally, the exception in this respect is in- terms of losses by 
flre, the clause would be equally deflnite and intelligible if those words were 
omltted In the clause statlng the exception." 

The académie distinction between an exception and a proviso is 
thus stated in Bouvier's Law Dictionary: 

"An exception exempts absolutely from the opération of an engagement or 
an enactment; a proviso defeats their opération conditionally. An exception 
taises out of an. engagement or enactment something which would otherwise 
be part of the subject-matter of it; a proviso avoids them by way of defeasanee 
or excuse." 

It may not be always easy to apply this distmction in practice 
(witness the conflicting décisions supra), but no especial help to 
the solution of the problem is to be derived from cases holding, as 
do some of those cited on the brief, that, when the insurance is 
against "périls of the sea," the burden is upon the insured to show 
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that sucli périls caused the loss; or that, where însurers engage to 
be responsible for partial loss only if it amounts to 5 per cent., or 
the ship be stranded, the insurer must show loss to the specifled 
percentage, or that the ship was stranded; nor that, under bills of 
lading providing that the carrier should not be liable for loss by 
lire while in transit, plaintifl, if he seeks to recover for a flre result- 
ing from the carrier's négligence, must show that négligence afflrma- 
tively; nor that under a policy insuring against injuries effected 
through external, violent, and accidentai means the burden is upon 
the plaintifE to show from ail the évidence that the death was 
caused by external, violent, and accidentai means. Baker v. Insur- 
ance Oo., 12 Gray, 603; Paddock v. Insurance Co., 104 Mass. 521; 
Insurance Co. v. Shaw, 2 Dill. 14, Fed. Cas. No. 14,366; The Neptune, 
6 Blatchf. 193, Ped. Cas. No. 10,118; Whitworth v. Railway Co., 87 
N. Y. 413; Kaiser v. Latimer, 9 App. Div. 37, 41 N. Y. Supp. 94; 
Claflin V. Meyer, 75 N. Y. 260; Lamb v. Eailroad Co., 46 N. Y. 271; 
Insurance Co. v. McConkey, 127 U. S. 661, 8 Sup. Ct 1360. 

A pertinent case cited on the brief of plaintifl in error is Sohier v. 
Insurance Co., 11 Allen, 336. The policy in that case insured Sohier, 
in the language of the opinion — 

"Against loss or damage by flre to the amount of $2fi00 on his brick and slate 
building known as the 'National Theater,' situate on Portland street, Boston, 
Mass. This policy not to cover any loss or damage by flre which may originate 
in the theater proper." 

Some provisos against liability for loss by fire which happens by in- 
vasion, riot, and the like are in a later part of the policy. The clause 
in italics is written in the policy, the rest of the parts quoted being 
printed. 

The opinion proceeds (the italics infra being our own): 

"The first question raised by the bill of exceptions is whether the burden of 
proof was on the plaintifif to show a loss by fire which dîd not originate in the 
theater proper. This dépends upon the construction given to the clause, 'This 
policy not to cover any loss or damage by fire which may originate in the 
theater proper.' If that clause can be regarded as a proviso, — that is, a stipu- 
lation added to the principal contract, to avoid the defendanfs promise by way 
ofdefeasance or excuse, — then it is for the défendants to plead it in défense, and 
support it by évidence, but if, on the other hand, an exception, so that the 
promise is only to perform what remains after the part excepted is talîen away, 
then the plaintifC must négative the exception to establish a cause of action. 
It is not always easy to détermine to which dass— whether of provisos or 
exceptions — a particular stipulation belongs; and this one is certainly very near 
the Une. But, after careful considération, the court are of the opinion that this 
was an exception to the subject of the contract, and that it put the burden of 
proof on the plaintifC. The qualification of the contract to which the parties 
agreed is not inserted with any technical f ormallty or précision. But it isfound 
between the statement of what is insured and the promise to pay in case of loss, 
in close connection with, and qualification of, the description of the subject-mat- 
ter of the Insurance. The provisos are set forth in a différent part of the in- 
strument. It thus seems to be a direct limitation of the risk against which 
Bnsurance Is effected. The différence would ouly be a formai one if, instead of 
the phraseology actually used, the language of the policy had been, 'do insure 
Against loss or damage by flre not originating in the theater proper.' It would 
lUustrate thp opération of the phrase in question, and show its effect as an 
exception, if we suppose it applied to the building Insured. If the clause in 
the policy had been, 'This policy not to cover any loss or damage by flre to 
the part of the building used as a theater proper,' » * • this would 
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manifestly hâve been an exception from the subject-mçitter of the Insurance. 
And it is in like manner an exception to the risks taken by défendants, when, 
in the same part of the policy in which they insure the Hsk of fire, and in the 
same connection, they state, in substance, that it is only fire which does not 
orlginate in the theater proper against which they ! usure." 

A similar question has been before the courts in actions upon 
policies of life insurance, where the contract Sued upon contained a 
clause that it was to be void if insured died of a disease induced or 
aggravated by intempérance, or was to be null anu void if he should 
die in, or in conséquence of, a duel, or in violation of the laws of any 
nation, state, or province; or, where the clause read, "The self- 
destrtiction of the person [insured], whether voluntary or involun- 
tary, and VFhether he be sane or insane at the time, is not a risk 
assumed by the company in the contract." In each of thèse cases 
it was held that the clause contained a condition, and that it was 
for défendant to show its breach by a fair prépondérance of proof. 
Van Valkenburg v. Insurance Oo., 70 N. Y. 605 ; Murrav v. Insurance 
Co., 85 N. Y. 236; Goldschmidt v. Insurance Co., 110 N. Y. 628, 17 
N. E. 871. And a similar rule of construction has been applied in 
cases of accident insurance, where the contract provided that the 
insurance should not extend to cover accidentai injuries or death 
caused by flghting or voluntary exposure to unnecessary danger, 
nor while the insured was under the influence of intoxicating drinks. 
See Jones v. Association (lowa) 61 N. W. 485, where the court says: 

"Not one of thèse conditions was to happen prier to the tlme the contract 
between 'the assured and the company should becorne binding. * * ♦ The 
situation then is this: That there was a valld contract of insurance when the 
pdlcy iesued, but it might thereafter, upon the happening of some of thèse 
conditions, cease to be enforceable. * * * They were each and ail mat- 
ters of défense available to the défendant, but, not constituting a part of the 
plaintifC's case, the burden dld not rest upon hlm either to plead or prove them 
in the flrst instance." 

And in Coburn v. Insurance Co., 145 Mass. 226, 13 N. E. 604, where 
there was a similar ruling, the court uses this language: 

"Stipulations added to a principal contract, which are intended to avoid the 
defendant's promise by way of defeasance or excuse, must be pleaded in dé- 
fense, and must be sustained by évidence. They are in the nature of pro- 
visos. Exceptions which leave the défendant liable to perform that which 
remains after the part excepted is taken away are to be negatived." 

Some remarks of the court in Freeman v. Insurance Co., 144 
Mass. 572, 12 N. E. 372, are most pertinent to the case at bar. The 
policy insured against bodily injuries "effected through external, 
violent, and accidentai means, within the intent and meaning of this 
contract, and the conditions hereunto annexed." After the princi- 
pal clause followed five provisos and eight conditions. The second 
proviso was: "Provided, always, that this policy is issued and ac- 
cepted subject to ail the provisions herein contained or referred to." 
The third proviso was : "That this insurance shall not extend to any 
bodily injury * • « when injury may hâve happened in consé- 
quence of voluntary exposure to unnecessary danger." The flrst 
condition was : "The party insured is required to use ail due diligence 
for Personal safety," etc. The last condition provided : "The provl- 

83F.-62 
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sions and conditions aforesaid, and a strict compliance therewith 
during the continuance of this policv, are conditions précèdent to 
the making of this contract." The question presented on appeal 
was whether the burden of proof was on the plaintifE to show that 
the insured used "ail due diligence for personal safety and protec- 
tion." The court says: 

"The rule ot pleading in declaring upon a contract whlch contains an excep- 
tion, or a proviso, or a condition is stated in Oom. v. Hart, 11 Cusli. 130, 134, 
as foUows: 'If sucli an instrument contains in It, first, a gênerai clause, and 
afterwards a separate and distinct clause, whlch has the eflect of taking out 
of the gênerai clause something that would otherwise be included in it, a party 
relying upon the gênerai clause in pleading may set out that clause only, 
without noticing the separate and distinct clause which opérâtes as an excep- 
tion; but, if the exception itself be Incorporated in the gênerai clause, then 
the party relying upon it must, in pleading, state It, together with the excep- 
tion.' It is a gênerai rule of the law of évidence that it is necessary for a 
party to prove the substance of facfcs which he is required afarmatively to aver 
in his pleading. rt is true that the policy In the case at bar only insures against 
bodily injuries efCected by the means described 'withln thé hitent and mean- 
Ing of this contract, and the conditions hereunto annexed,' but this does not 
change the nature of the conditions. The condition we are considering is 
essentially an executory stipulation tn the form of a condition that Murray 
shall use ail due diligence for his personal safety and protection, and it is 
the breach of this condition by Murray which the défendant sets up as a 
défense. We are not aware that it has ever been held that the introduction 
of the words we hâve quoted, or other similar words, into the principal clause 
of a policy of Insurance, incorporâtes into this clause the conditions of the 
policy, within the meaning of the rule of pleading we hâve stated; and in some 
of the décisions, where it has been held that the défendant must plead, or that 
the burden of proof is on hlm to show, that a représentation was false, -or that 
a stipulation contained in a condition had not been complied with, the policy 
contained thèse or similar words in the principal clause. In an action upon a 
policy which contains many provlsos and conditions there is a practieal wisdom 
which courts hâve recognized in compelling the insurance company to allège 
and prove the want of compliance with any particular proviso or condition on 
which it relies." 

Examined in the light of thèse authorities, the clause providing 
what shall happen in the event of a fall is not difflcult of construction. 
It is not in that part of the policy which insures the risk, nor "in 
close connection with and qualification of the description of the sub- 
ject-matter of the insurance," but is placed with the other provisos, 
in a différent part of the instrument. The mère location of the clause 
is, of course, not controlling, but it has been considered as of some 
weight in several of the cases cited supra. Nor is it to be construed 
as if it were removed from its position among the provisos, and in- 
corporated with the clause descriptive of the subject-matter, by the 
mère use of the words, "except as hereinafter provided." To give 
thèse words such an effect would be to incorporate with the descriptive 
clause ail the provisos as to loss caused directly or indirectly by riot or 
invasion, or by neglect of the insured, or by explosion or lightning, or 
where there has been other insurance (not notifled to company), or 
where manufacturing is carried on after 10 p. m., or the building stands 
vacant, etc. The overwhelming weight of authority, as will be seen 
from the citations supra, is opposed to any such construction. The 
most important élément, however, in determining whether a particular 
clause expresses a condition or an exception is the nature of the clause 
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itself. What does this particular clause mean, "If a building, or 
any part thereof, fall, except as the resuit of flre, ail insurance by 
this policy on such building or its contents shall imraediately cease" ? 
Manifestly, it does not merely provide tbat the insurer will not be lia- 
ble for the particular variety of loss by flre which results from a fall. 
It stipulâtes for very much more, viz. that the contract, which it is 
expressly provlded shall normally continue for a year, shall, in the 
event of a fall, absolutely cease and détermine, so that, if a fall shall 
take place which in no way injures the property insured, and it be 
thereafter destroyed by flre happening otherwise than by faU or from 
prohibited causes, the insurer is nevertheless not liable, because an 
event has happened which, by agreement of the parties, puts an end 
to the contract altogether. It is dif&cult to see how such a clause can 
be construed otherwise than as a condition subséquent. 

To the furthér argument that the words in the descriptive clause, 
"while contained in brick building," etc., made it necessary for the 
plaintiff to show that no fall had destroyed the integrity of the build- 
ing, a sufQcient answer is found in the brief of the défendant in error. 
A clause drawn expressly to cover the case of a building falling before 
a flre has been inserted in the contract, and it is to be assumed that 
the whole intention of the parties on that subject is expressed in such 
clause. 

The circumstance that the complainant alleged that the "flre did 
not happen by * * * reason of any of the causes excepted by the 
terms of the policy" did not change the situation in any way. Unnec- 
essary allégations in a complaint need not be proved. Murray v. In- 
surance Co., 85 ]!^. y. 239. 

It is next contended by défendant that the court erred in refusing 
to charge, as requested, that: 

"The burden upon the whole case Is upon the plaintifE to establlsh by a 
prépondérance of évidence that the damage sustained was caused by flre, for 
thls is the only rlsk it was Insured against under the policy; and, if ail the 
évidence, when considered together, leaves the jury in doubt as to whether the 
damage was caused by flre or not, thelr verdict must be for the défendant." 

Manifestly, this is an accurate statement of the law, and presumably 
the only reason why the trial judge did not include it in his charge 
was because the question it refers to'was completely overshadowed 
by the other and more important one which has just been discussed. 
There seems to hâve been no conflict of évidence at ail on this branch 
of the case. There is no suggestion anywhere in the record that the 
"damage was not caused by flre." The opening page of the brief flled 
by plaintiff in error contains this statement : "On April 30, 1895, the 
property insured was damaged and destroyed by flre." The only ques- 
tion in the case was whether the fall preceded the flre, thus terminat- 
ing the contract, or whether it did not. There was no contention upon 
the trial that the agency which destroyed the property was not the 
flre. If the jury had been required to answer spécifie questions, and 
if they had found, flrst, that the fall did not précède the flre nor re- 
suit from it, and had found, secondly, that the damage was not caused 
by flre, it would hâve been the duty of the trial judge, upon motion, to 
set aside such flnding, since it would be not only against the weight 
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of évidence, but wholly unsupported by any testimony in tlie case. 
Under thèse circumstances it was clearly unnecessary to instruct the 
jury as to the académie question upon whom tliere was imposed the 
burden of proving that the damage to the property insured was 
caused by flre. The fact was conclusively proved, and no one ques- 
tions the aceuracy of such proof. 

It is next contended that the court erred in refusing to charge the 
jury that: 

"Bven though the jury flnd that the flre in the building preceded the fall, 
they cannot award the plaintiffi any amount for loss following the fall, unless 
they flnd that the fall was the resuit of flre." 

The amount of the loss was not disputed upon the proof, nor, except 
for the suggestion that the fall preceded the flre, and thus caused the 
catastrophe, was there any claim that any part of the damage was 
caused otherwise than by flre. The court had charged the jury that 
the décision of the case "turns upon your conclusion as to a single issue 
of fact" ; that "the suit was brought to reeover a loss which the plain- 
tiff allèges it sustained by the burning pf its stock of goods," etc.; 
that "the plaintiff allèges that on the night of AprU 29, 1895, while 
thig policy was in force, a flre occurred, in conséquence of which its 
stock of merchandise was nearly wholly destroyed"; that, "aacording 
to the theory of the plaintiff, — and there seems to be m dispute about 
this upon the évidence, — the loss which the plaintiff is entitled to re- 
eover, if it is entitled to reeover at ail, is the sum of |7,744.77, with 
interest," etc.; that the "simple issue, therefore, for your considéra- 
tion is that which is presented by this défense: Did the building fall 
as a resuit of flre, or did the fall précède the flre?" Thèse parts of 
the charge were not excepted to, and, having thus substantially cov- 
ered the point now presented as the proof left it, the trial judge was 
under no obligation to instruct again upon the same point in the pré- 
cise language of the request. 

The next group of assignments of error raises the question as to 
the propriety of allowing one of the witnesses, a civil engineer, and 
expert in heavy construction work, to read excerpts from scientiflc 
books when giving his testimony. The gênerai proposition that 
scientiflc books are not to be read in évidence is a familiar one, 
and many citations from text writers and reported cases are found 
in the brief of the plaintiff in error. Nearly ail the reported cases 
deal with médical works, and most excellent reasons for the appli- 
cation of the gênerai rule in such cases may be found therein. But 
the rule is not of universal application. It would be a reproach to 
the administration of the law if it were so. Eecords of -observations 
are undoubtedly secondary évidence, but, if ail such records were 
excluded from the sources of knowledge available to a court of 
justice, it would frequently flnd itself unable to obtain information 
which was open to every individual in the community. It was been 
held repeatedly that standard life and annuity tables, showing at 
any âge the probable duration of life, are compétent évidence (Rail- 
road Oo. v. Putnam, 118 U. S. 554, 7 Sup. Ct. 1) ; and yet thèse tables 
show merely the déductions from records of past transactions, when 
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neither the record of thé transactions nor the individual who has 
worked out the déductions is called to testify to the accuracy of his 
viork, or to the conditions under which it was performed. So, too, 
almanacs, astronomical calculations, tables of logarithms, interest 
tables, weather reports, tables of the rise and fall of the tide, hâve 
been admitted in évidence. In an opinion approving of the admis- 
sion of market reports, upon which the commercial world relies, is 
f ound the foUowing pertinent suggestion of Judge Cooley : 

"As a matter of fact, such reports, which are based upon a gênerai survey 
o£ the whole market, and are constantly received and acted upon by dealers, 
are far more satisfactory and reliable than Individual entries, or individual sales 
or inqulrles; and courts would justly be the subject of ridicule if they should 
deliberately shut their eyes to the sources of information which the rest of 
the world relies upon, and demand évidence of a less certain and satisfactory 
character." Sisson v. Railroad Co., 14 Mich. 497. 

The particular excerpts complained of in the case at bar are thèse: 
Certain reports of the United States department of agriculture, pre- 
pared under the direction of the chief of the division of f orestry, con- 
tain tables which comprise the results of over 2,000 tests by the 
United States government of the crushing strength of différent kinds 
of timber, prepared expressly to increase the knowledge of timbers 
grown in this country for the beneflt of merchants and dealers and 
buildera and engineers. The report is a recognized authority in 
the engineer's profession. From the tables the witness read the 
"results of investigation on long leaf pine," which was the kind of tim- 
ber in the posts the cause of whose giving way was the subject of 
dispute. The next book produced was Kent's Mechanical Engineer's 
Pocketbook,— the last édition of 1896, — which, it is not disputed, is 
a recognized authority. "Every mechanical engineer," says the 
witness, "has it on his shelf." From a table in this book, giving 
the crushing strength of timber, the witness read a statement of 
such strength, per square inch, of the kind of pine of which the posts 
were made. The third book is Johnson's Strains in Prame Struc- 
tures, also concededly a recognized authority. ■ It contained similar 
tables, and a similar excerpt was read. That information of great 
value is obtained by multiplying such tests and tabulàting the results 
is surely self-evident. Under the rule contended for, that valuable 
information would be available for the use of a court of justice so 
long as the men who made the tests and prepared the tabulations 
were living and producible, but after their death or disappearance 
the information they had gathered would be lost to the court, al- 
though available for every one else in the community, and relied upon 
by engineers and builders whenever a new structure is in process 
of érection. Upon the précise point hère presented the diligence 
of counsel has not succeeded in discovering a single authority. We 
feel, therefore, no hesitancy in so modifying the gênerai rule as to 
hold that, where the scientific work containing them is concededly 
recognized as a standard authority by the profession, statistics of 
mechanical expérimenta and tabulations of the results thereof may 
be read in évidence by an expert witness in support of his profes- 
sional opinion, when such statistics and tabulations are generally 
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relied upon by experte in the particular fleld of tke mechaaic arts 
witL. wiiich sucIl statistics and tabulations are concerned. 

It is further assigned as error that two witnesses (Bowman and 
Stanton) called by the plaintiff were allowed to state their opinions 
as to whether tlie fall preceded tlie flre or the are preceded the fall. 
It is net objected that the witnesses were not experts, and precisely 
similar questions had been put by défendant to its own witnesses. 
It appeared, however, that neither Bowman nor Stanton saw the 
ruins until long alter the flre, and défendant insists that their opin- 
ions were, therefore, incompétent. This does not necessarily fol- 
low. Although the ruins had been pretty well cleaned up, there 
were plenty of timber and columns lying down in the bottom, and it is 
saJe to say that the indications afforded by the condition of the 
columns had much to do with the formation of an opinion. The lapse 
of time may hâve rendered the opinion of but little value, but on so 
much of the testimony as the record contains we are not prepared to 
say that the trial judge should hâve excluded it altogether. 

The only remaining exceptions are to the refusai of the trial judge 
to allow défendant'» witnesses Cashman and Freel to express an 
opinion as to "how long a flre would burn in the building before the 
posts would be weakened," and as to "what time would elapse be- 
fore flre and smoke would appear." The hypothetical question in- 
tended to elicit this information contained, so far as the record 
shows, no indication as to whereabouts in the building the flre broke 
out. It is manifest that this is an important — probably the most 
important — élément in the hypothesis, and, without it, any opinion, 
expert or other, would be mère wild guesswork. The trial judge 
correctly excluded it. 

The judgment of the circuit court is aflSrmed. 



UNION ASSOCIATED PRESS v. TIMES PRINTING CD. 

BREWER V. SAME. 

(Circuit Court, S. D. New York. October 1, 1897.) 

1. FoRBiGN CoRPOiîATioNs— Service oî' Frocess— Manasing Agent. 

In determlning whether an agent of a foreign corporation upon whom 
fédéral process is served is a "managing agent" of ttie corporation, within 
the meaning of a state statute providing for sucli service, the court will glve 
full considération to décisions of the state court construing the statute. 

2. Samb— State Statdtes. 

The New York statute providing that service of process upon a foreign 
corporation ean be effected by serving a résident managing agent, only 
when the corporation has property in the state (Code Civ. Proc. § 432), ap- 
plies to service of process by a fédéral court sitting in the state. 

Thèse were actions at law, brought, respectively, by the Union As- 
sociated Press and William S. Brewer against the Times Printing 
Company. The cases were heard on a motion to set aside a service 
of process. 

Leopold Wallach, for the motion. 
H. H. Walker, opposed. 
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LACOMBE, Circuit Judge. Thèse actions, brought in this court, 
were begun by service of the summons on an individual who is con- 
cededly not an offlcer of défendant Défendant, however, is a f oreign 
corporation, and it is contended that the person served is its "man- 
aging agent" hère. It is useful, in ail cases, to consult the careful 
opinion in U. S. v. American Bell Tel. Oo., 29 Fed. 17, and to restate 
the three conditions which it is there said must concur or co-exist in 
order to give the fédéral courts jurisdiction in personam over a cor- 
poration created in another state: 

"(1) It must appear as a matter of fact that the corporation Is carrying on 
its business in the state where it is served with process; (2) that such busi- 
ness is transacted or managed by some agent or otlicer appointed by and rep- 
resenting the corporation in such state; and (3) the existence of some local law 
making such corporation, or foreign corporations generally, amenable to suit 
there, as a condition, express or implied, of doing business in the state." 

The facts are substantially the same as they were in Palmer v. 
Chicago Herald, 70 Ped. 886, and warrant the conclusion that the de- 
fendant does business within this state ; and a local law making such 
corporations amenable to suit hère is f ound in section 432 of the New 
York Code of Civil Procédure. It is true that the question whether 
or not the person served is a managing agent of défendant, within the 
terms of that section, is not presented in this case in the same way in 
which it was presented in Palmer v. Chicago Herald, although the 
facts are practically the same. In the Chicago Herald Case the ac- 
tion was begun in the state court, and removed into this court under 
spécial appearance, in prder to hâve the service of the summons set 
aside by this court, although upon the same facts that very relief had 
been refused by the state court. When this court, therefore, was 
satisfied that the corporation really did business hère, and had thus 
assented to the state régulation as to service of process, it followed 
the state court's tinding that those facts supported the conclusion that 
the person served was a "managing agent," within the meaning of the 
state statute. The case at bar, howcTer, has not been removed from 
the state; it was commenced hère; and in determining whether Van 
Doren, the person served, was or was not a managing agent, this court 
is confronted with no adjudication of the state court made in the 
same action, and on the same facts. Nevertheless, full considération 
should be given to décisions of the state court construing the state 
statute. An examination of the opinion of the suprême court (gên- 
erai term, First department) in Palmer v. Chicago Evening Post, 85 
Hun, 403, 82 N. Y. Supp. 992, and of the authorities therein cited, 
leads to the conclusion that service upon Van Doren was sufficient 
to hold the défendant. No suiHcient reason for giving the statute a 
différent construction is suggested, and the motion is therefore denied. 

On Eehearing. 
(October 29, 1897.) 

Upon reargument défendant contends that, in the former décision 
upon the motion to set aside process, this court failed to take account 
of section 432 of the Code of CivU Procédure, which provides that 
service of process upon a foreign corporation can be efifected by service 
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upon a résident managing agent only when the corporation has prop 
arty wltiùn this state, or the cause of action arose within the state. 
The cause of action in the cases at bar did not arise within this state, 
nor is this court satisfled that the défendant has property hère. The 
plaintifif, howeyer, contends that the section above cited does not apply 
where the question is as ta the sufQciency of service of process of the 
fédéral court. The court is inclined to hold with the défendant upon 
this point. The question is by no means free from doubt, but it ia 
one which had better be flnally decided before the time of the court 
and jury is consumed by taking testimony upon the merits, rather 
than afterwards, especially as, from ordera to show cause recently sub- 
mitted, it appeara that there are a dozen or more of similar actions 
against newspapers located in several différent states. The motion to 
set aside service of the summons is granted. 



FONTANA T, CHRONIOLB-TELEGRAPH CO. 

(Circuit Court, S. D. New ïork. December 11, 1S97.) 

Bkbvice op Phockss — Forbiqn Corporations — Résident Agents. 

Debts due a foreign corporation from solvent debtors residlng In New 
York constitute "property within the state," in the meaning of Code Clv. 
Proc. i 432, authorlzlng service on a "managing agent" of a foreign corpora- 
tion having property in the state, under certain clrcumstances. 

This was an action by Alfred G. Pontana against the Chronicle- 
Telegraph Company. The case was heard on motion to set aside 
Bervice of summons. 

Paul D. Cravath, for the motion. 
H. H. WaJker, opposed. 

LAOOMBE, Circuit Judge. It seems unnecessary to add any- 
thing to what was said in disposing of similar motions in Union 
Associated Press v. Times Printing Co., 83 Fed. 822, as the facts, 
except in one particular, are substantiaJly the same. It appears, 
however, that there are debts due to défendant from solvent debtors 
residing in this state. This may fairly be held to be "property with- 
in this state," within the meaning of section 432 of the Code of 
Civil Procédure. The motion is therefore denied. 



GRAT v. SMITH et al « 

(Circuit Court of Appeals, Nlnth Circuit. October 4, 1897.) 

No. 359. 

1. APPKAI, and ErKOK — ErRONBOUS RuLINGS— CORRBCT JtTDGMENT. 

If, upon writ of error, Upon considération of the whole flndings or facts, 
and upon a proper view of the law applicable thereto, the judgment Is right, 
It wlll not be reversed mere^ because the lower court ruled erroneously 
npon the law of the case. 

• Rehearbig denied November 1, 1897. 
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2 Bkeach of Contract— Offbr to Pkrfokm— When not Neckssabt. 

When elther party to a contract gives notice to the other that he will not 
comply with its terms, the other need not, in an action for damages for the 
breach, aver or prove a tender of performance on his part; but the élé- 
ments of his damages must be certain, and he must show that facts exist 
from which it may be clearly deduced that he bas suffered loss. 

3. Vbndok without Titi,e— Damage for Vendbe's Bkeach dp Contract. 
One who malies a contract to sell real estate of which he has no title, nor 
tîtie certain means of procuring title, has no right to damages if the pur 
cbaser withdraws from the contract. 

In Error to the Circuit Court of the United States for the Northern 
District of California, 

Sidney V. Smith and Vincent Neale, for plaintiff in error. 
S. C. Denson, for défendants in error. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

GILBERT, Circuit Judge. The plaintiff in error was the plaintiff 
in an action in the circuit court, brought against the executors of 
the last will and testament of Edgar Mills, deceased, to recover 
damages forthe breach of a contract of conveyance of real estate. 
It was alleged in the complaint, in substance, that on October 7, 
1891, the plaintiff entered into and signed written agreements with 
Edgar Mills, whereby hê agreed to sell and convey to said Mills, by 
good and suflScient deed, free of ail incumbrance, and the said Mills 
agreed to buy from him, a certain lot of land situated on Market 
Street, in the city of San Francisco, and that said Mills agreed to 
pay plaintiff therefor |120,000 in cash, and, in addition, to convey 
to him in fee, free from ail incumbrance, certain tracts of land sit- 
uate in Colusa and Tehama counties, Cal., aggregating 8,421 acres 
of land, ail of which properties are described in the complaint; 
that said lot of land in San Francisco was worth to the plaintiff, 
on October 7, 1891, and thereafter up to the date of breach of the 
contract, $165,000, and that said 8,421 acres of land were at the 
same time worth $173,400; that the plaintiff wùs able, ready, and 
willing from October 7, 1891, to and until November 18, 1891, to sell 
and convey to said Mills the said Market street lot, with a good and 
perfect title, but that on said November 18, 1891, Mills refused to 
buy the same, or to accept a conveyance thereof, and refused to 
carry ont his agreement, for the reason that the title to said lot was 
imperfect; that, by reason of such refusai, plaintiff suffered damages 
in the sum of $128,400. The défendants answered, denying that the 
plaintiff was able or ready or willing to sell or convey to said Ed- 
gar Mnis said Market street lot by good or suflacient deed, and de- 
nying that said Mills, on November 18, 1891, refused to carry out his 
part of said alleged contract, and alleginc: that the plaintiff never 
at any time had any right, title, or interest in the said Market 
street lot, and at no time had any right or power to sell "or convey 
the same, or to make a contract to do so. They further alleged that 
the title to said Market street lot, at the time of said agreements, 
was vested in Joseph A. Donohoe, except an estate in fee, after the 
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termination of an estate for the life of one Mary Penniman, in an 
undivided one-twelfth of said lot, and that tlie said estate in said 
undivided one-twelfth was owned by one Eobert Penniman and Wal- 
ter Penniman; and they allège that upon an investigation of the 
title to the said property, and the disclosure of its condition as 
aforesaid, it was agreed and conceded by ail parties any way inter- 
ested in the said contract that the title to the said lot was not good, 
and could not be granted or conveyed to the said Edgar Mills. 
Thereupon, on October 27, 1891, the contract of sale and purchase 
was abandoned and rescinded, by the consent of ail the parties 
thereto, A jury trial was waired, and, by stipulation of the parties, 
the cause was ti-ied bef ore the court. 

The findings of the court, so far as they are necessary to be con- 
sidered on the writ of error, are, in substance, as follows : 

On September 16, 1891, Edgar Mills wrote to the plaintiEE the fol- 
lowing proposition : 

"Provjded, you take the following descrlbed property, situate in ïeliama 
and Colusa countles, as part payment up to one hundred and fifteen thousand 
($115,000). I hereby make you an offer to purchase the lot situate on the 
gouth slde of Market street, In thls elty [describing the same], at the priée 
of two hundred and forty thousand dollars (§240,000), namely, ia cash $125,000, 
and in land, as above, $115,000. This offer to hold good for three weeks from 
this date, to enable you to inspect my said lands. Said lands described over 
page. [Then follows a description of the lands.]" . 

On October 6, 1891, the plaintiff executed and delivered to the said 
Edgar Mills a written acceptance of said ofEer. On October 7, 1891, 
said Edgar Mills and the plaintiff executed in writing a modification 
of the foregoing offer and acceptance, wherebv the sum to be paid 
in cash was reduced from $125,000 to |120,000, leaving the total 
considération for the Market street lot 1235,000. The title to the 
said Market street lot, at and prier to the commencement of the ne- 
gotiations, and after the same were broken ofl, was and remained 
in Joseph A. Donohoe, Sr. On September 4, 1891, the plaintiff 
and one J. H. Cavanagh agreed between themselves to share equally 
the commission payable on the sale of said Market street lot; and 
on October 7, 1891, the plaintiff acknowledged, in writing, that 
■Cavanagh held an equal interest with himself in the contract with 
Mills. On September 18, 1B91, Cavanagh made a written offer to 
Joseph A. Donohoe for the purchase of the Market street lot, offer- 
ing to pay therefor $160,000 cash. Said offer, in writing, was de- 
livered by Cavanagh to one Joseph A. Donohoe, Jr., who was the 
son and agent of Joseph A. Donohoe, Sr. Donohoe, Jr., knew noth- 
ing of the resources or responsibility of the said Cavanagh, and 
would not enter into a contract to sell to him, but demanded to 
know of him the name of the proposed purchaser, and was thereupon 
given the name of Edgar Mills. The said Donohoe Jr., as agent of 
his father, then executed and delivered to Cavanagh the following 
paper: 

"San Francisco, October 7th, 1891. 
"I hereby agrée to sell my lot 82 e/12 feet, on south slde of Market street, 
Immediately east and adjoining the Central Park, between 7th and 8th streets, 
and runnSng through to Stevenson street, in the rear, to Edgar MiUs, for one 
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Êundred and slxty-flve thousand dollars, U. S. gold coin ($165,000), payable on 
delivery of deed after examinatlon of tltle, say, flfteen days from date. ïhe 
purcbaser to pay half of the taxes for the current year. 

"Jos. A. Donohoe, Sr., 

"Fer J. A. Donohoe, Jr." 

On October 8, 1891, said Edgar Mills was first informed tliat 
the Market street lot belonged to said Joseph. A. Donohoe, Sr., and 
was at the same time informed of the exécution by him of the fore- 
going written ofEer upon his part to sell the same to him, the said 
Edgar Mills. The interest of Cavanagh in this instrument was 
thereafter assigned to the plaintiff. Said Edgar Mills never accept- 
ed the proposition contained in the said document executed by Jo- 
seph A. Donohoe, Sr., under date of October 7, 1891; and neither 
said Mills, nor said Cavanagh, nor said Gray, ever complied or of- 
fered to comply with the ter m s of said offer. The plaintiff had no 
right, title, or interest of, in, or to the said Market street lot, save 
such as he may hâve gained by or through the several documents 
above mentioned; and no contract existed between plaintifï and 
défendants' testator for the purchase of said Market street lot or 
otherwise, except as therein contained. The plaintiff never paid or 
oflered to pay said Joseph A. Donohoe, Sr., the purchase price de- 
manded by him for said Market street lot, and did not at any time 
hâve the means or ability to pay the purchase price demanded by 
him therefor; and plaintiff never took any steps to procure for the 
said Edgar Mills the title to the said Market street lot, other than 
by procuring the above-mentioned written offer of said Donohoe. 
On November 23, 1891, the said Joseph A. Donohoe, Sr., executed 
three several deeds of said Market street lot, — one to Edgar Mills, 
one to J. H. Cavanagh, and one to the plaintiff, Albert E. G-ray; 
tendered the same to the said several grantees, respectively; and 
demanded from each of them the payment of said sum of $165,000 in 
gold coin, and one-half the current year's taxes. Each of said gran- 
tees refused to accept the said deed or to pay the said purchase 
price demanded. After the exécution by the said Joseph A. Dono- 
hoe of said document of October 7, 1891, he delivered an abstract of 
title of said Market street lot to his attorneys, who, after an exam- 
ination thereof, wrote on October 23, 1891, calling the attention 
of Edgar Mills to certain defects whlch they found in the title and 
the method of correcting the same. Subsequently, and before No- 
vember 18, 1891, the attorneys rejected the title to said lot, and re- 
ported to said Mills that the title was fatally defective. There- 
upon the attorneys of said Mills reported to the plaintiff, stating 
that they had reported to their client a fatal defect in the title, in 
conséquence of which said MiUs had decided not to assume the pur- 
chase, and had given notice to Donohoe, Sr., to that eflect; where- 
upon plaintiff expressed his surprise, and said he would see, Mr. 
Donohoe, Sr., about the matter. The said title was not in reality 
defective, and the said Donohoe had a good, marketable, suflQcient, 
and clear title, deducible of record, tb said Market street lot, al- 
though, at the time when the said Mills objected to such title, said 
Donohoe and his attorneys conceded that the objections thereto 
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made by the attorneys for said Mills were valid, and that said title 
was in fact defective. The plaintiff herein bas not suffered loss or 
damage through or by any act or omission of tlie said Edgar Mills, 
as alleged in tke complaint. It is not true that on' October 27, 1891, 
or at any other time, the contract of sale and purchase made between 
plaintiff and tlie said Edgar Mills was abandoned or rescinded by 
the consent of ail the parties thereto. 

The conclusions of law deduced by the court from the ûndings are 
that said plaintiff was neyer at any time able or ready to convey, or 
cause to be conveyed, to the said Edgar Mills, the said Market street lot 
according to the terms of the contract set out in the complaint, and 
that the plaintiff has suffered no damage; whereupon judgment was 
rendered for the défendants for costs. 76 Fed. 525. 

In the bill of exceptions it is stated that there was no évidence what- 
ever that plaintiff had any flnancial ability, or that it would hâve been 
possible for him to hâve raised an amount sufficient to pay the price 
asked by Donohoe for the Market street lot, or that he had completed 
any arrangement to procure a loan for any amount whatever upon the 
lands which, under the contract alleged in the complaint, Mills was to 
convey to him in exchange for the Market street lot. Upon the writ 
of error in this court it is urged that the circuit court ruled erroneously 
upon the law of the case in holding that the plaintiff could not recover, 
for the reason that he failed to prove that he had the "independent 
ability" to perform the contract, by showing that he had the means 
to purchase the Market street lot from Donohoe, apart from any bene- 
tit to be derived through the cash and the land which were to come 
from Mills in exchange therefor. If we concède that that ruling was 
error, it does not follow that the judgment of the circuit court must be 
reversed. It becomes our duty to consider the whole of the findings, 
and to détermine whether, upon a proper view of the law applicable 
thereto, the judgment is sustainable. The flndings, in brief, are that 
the plaintiff and Mills had entered into a valid contract, whereby the 
former was to convey land estimated in the contract at |235,000, in ex- 
change for lands of the latter, estimated at |115,000, and |120,000 in 
cash. The land which the plaintiff was to convey did not belong to 
him, and he had not then, nor did he afterwards acquire, any estate 
or interest therein. He had received a written offer from the owner 
of the property to sell it for |165,000 cash and one-half the taxes of 
the current year. The offer was never accepted. It was without 
considération. It was a bare offer to sell, and could hâve been 
rescinded at any time. In fact, the offer has no bearing upon the 
décision of this case. It left the property in the same relation to the 
contract in which it would hâve stood had there been no such instru- 
ment. When Mills withdrew from the contract, he had discovered 
that the title to the land he was to purchase was not in the plaintiff, 
but was in Donohoe. It is true that he did not place his refusai to 
perform upon that ground, but on the ground that the title in Donohoe 
was found to be defective; but that fact is immaterial so far as this 
case is concerned. The case presented for our considération, there- 
fore, is one in which the plaintiff made a contract to sell real estate of 
which he was not the owner, and in which he had no right, title, nor 
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interest, nor the ability to compel, by the law or otherwise, a convey- 
ance from the owner. 

It is contended by the plaintiff in error that the refusai of Mills to 
be bound by his contract, before the time.for its completion had ar- 
rived, excuses the plaintiff from showing or proving that he had the 
ability to perform the contract upon his part. It is true that where 
the vendor of property, before the arrivai of the time for the comple- 
tion of his contract of sale or conveyance, disables himself from per- 
forming by disposing of the property to another, the purchaser may at 
once bring his action, and he need not aver or prove tender of the pur- 
chase money upon his part, nor his ability to carry out the contract; 
and, where either party to a contract gives notice to the other that he 
will not comply with its terms, the other is excused from averring or 
proving a tender of performance. But, in any case of action upon a 
contract, the éléments of the plaintifE's damage must be certain, and 
the facts must exist from which it may be deduced that he has suffered 
loss. One who makes a contract to sell property of which he has no 
title, nor the certain means of procuring title, présents no facts upon 
which damage to him may be predicated if the purchaser withdraws 
from the contract. The pleadings and the flnding in this case leave 
it uncertain whether the plaintiff could ever hâve acquired title to 
the Market street lot. So far as the performance of his contract 
was concerned, he was in no bettér attitude than one who has dis- 
abled himself from carrying out a contract of sale by selling the 
property to another. 

In Bigler v. Morgan, 77 N. Y. 312, the court said : 

"However positively a vendee may hâve refused to perform his contract, and 
however Insiifflcient the reason assigned for his refusai, he cannot be subjected 
to damages without showing that he would hâve received what he contracted 
for had he performed,"— citing Héron v. HofCner, 3 Kawle, 398, 400; Bank of 
Columbla v. Hagner, 1 Pet. 4G4; Traver v. Halsted, 23 Wend. 66. 

In Eddy v. Davis, 116 N. Y. 247, 251, 22 N. E. 362, 363, the court 
said: 

"The formai requisite of a tender may be waived, but, to establish a waiver, 
there must be an existing capacity to perform. Hère there was no existing 
capacity, as, having sold ail the adjacent lands, plaintiffs could not perform 
their covenant to keep open a right of way back of defendant's store." 

In Townshend v. Goodfellow, 40 Minn. 312, 41 N. W. 1056, the 
court said: 

"And one who spéculâtes upon that of which he has no eontrol or the means 
of acquiring it is not a bona fide contracter. But the gênerai rule is that, 
where a contract Is entered Into in good faith, It is not necessary that the ven- 
dor be actually in the situation to perform it at the time it is entered into, pro- 
vided he be able at the proper time to place himself in that situation." 

In Burks v. Davies, 85 Cal. 110, 24 Pac. 613, the court cited with 
approval the rule of the English courts that : 

. *'Where a person takes upon himself to contract for the sale of an estate, and 
is not absolute owner of it, nor is it in his power, by the ordinary course of 
law or equity,- to make himself so, though the owner ofCer to make the seller a 
title, yet equity will not force the buyer to take; for any seller ought to be a 
bona fide contractor, and it would lead to infinité mischief if an owner were 
permitted to speculate upon the sale of another's estate. Tendring v. London, 
2 Eq. Oas. Abr. 680." 
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Of similar import are Carpenter v. Holcomb, 105 Mass. 285; 
Lawrence v. Miller, 86 N. Y. 131; Nelson v. Elevating Oo., 55 N. Y. 
480. 

None of the cases cited.by the plaintiff in error sustain th.e doc- 
trine wMch he contends for. Among others is cited the case of 
North's Adm'r v. Pepper, 21 Wend. 636, where it was held, tliat if a 
purchaser of property gives notice to the vendor that he has aban- 
doned the contract, and will not accept a conveyaace, it is sufflcient 
to support an action of covenant by the vendor to allège the fact 
that he has received snch notice, and it is not necessary that he 
aver a tender of the deed or readiness to perform, nor that he had 
title to the premises which he had agreed to convey. But the court 
in that case expressly recognized the principle that, if the vendor 
had not the title nor such contractual relation thereto as to render 
it certain that he could procure the same, he had no ground upon 
which to recover damages, and held that, in the case of notice of 
refusai to perform the contract upon the part of the purchaser, it 
would be a sufflcient défense to an action by the vendor to plead that 
the latter had no title. The case at bar cornes directly within the 
principle declared in that case. It is alleged in the answer in the 
record in this case that the plaintiff had no title to the Ma.rket street 
lot, and that allégation is affirmatively sustained by the flndings. 
Judgment will be afflrmed, with costs to the défendants in error. 



In re PRICB, 
(Circuit Court, S. D. New York. November 23, 1897.) 

1. CrIMINAL LaW— REMOVAL dp OFFBNDBRS — NECBaSITT OF EXAMINATIOIf. 

A person arrested in any state on a bench warrant Issued by the su- 
prême court of the District of Columbia, on an indictment there found, can 
only be removed to that District for trial by proceedings under Rev. St. 
§ 1014, which require an examination In accordanee with the practice of 
the State where the arrest Is made. 

S. Same— SiiFPiciBNCY of Showing. 

A complaint charging theft, under Rev. St. § 5356, commltted In the 
District of Columbia, testlmony tending to prove such theft, and an indict- 
ment showing that the prisoner Is wanted In that District, constitute a 
sufflcient showing to warrant his removal there to answer the charge. 

Application by John Priée for a Writ of Habeas Corpus. 

J. Laflin Kellogg, for the motion. 

Max J. Kohler, Asst. U, S. Atty., opposed. 

LACOMBE, Circuit Judge. The return of the marshal shows that 
he holds two original bench warrants against défendant, issued out of 
the suprême court of the District of Columbia on indictments, and also 
a warrant of removal, signed by the United States district judge in 
this district, directing his removal to the District of Columbia; the 
warrant of removal having been issued 'under section 1014 of the 
United States Eevised Statutes. It will not be necessary to enter into 
any discussion of the proposition advanced by the district attorney, 
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that bench warrants of the suprême court of the District of Columbia 
run into every district of the United States, and tliat, under them, 
individuals may be seized and transported to Washington without any 
examination, either as to identity or probable cause, conducted by some 
proper judicial officer in the district where they may be seized, in ac- 
cordance with the provisions of section 1014. The method would, 
no doubt, be "expéditions, logical, and certain." It would also be in- 
tolerably oppressive, and, in the absence either of express législa- 
tion or controlling authority, this court is not prepared to assent to 
the proposition hère advanced. In so doing, it concurs with the views 
expressed by the district court in Ke Daua, 68 Fed. 893. The war- 
rant of removal, however, seems to hâve been properly issued in con- 
formity with the provisions of section 1014. A complaint, sworn to 
on information and belief, was presented to the United States com- 
missioner, who issued thereon a warrant for the arrest of Price. This 
complaint averred that on March 31, 1897, he did, in the city of 
Washington, District of Columbia, "unlawfully and feloniously steal, 
take, and carry away 1,330 U. S. notes of the dénominations and values 
of flve doUars each, 317 United States notes of the dénomination and 
value of one dollar each, 105 United States silver coins of the de- 
nomination and value of twenty-flve cents each, 23 U. S. silver coins 
of the dénomination and value of ten cents each, and 17 U. S. nickel 
coins of the dénomination and value of five cents each, ail lawful 
money of the United States, of the goods, chattels, and money of one 
Arthur 0. Babendrier." Price was arrested, and demanded a hear- 
ing, and the commissioner proceeded to take testimony both as to 
identity and probable cause. Babendrier and three other witnesses 
were examined, and the commissioner f ound that there was probable 
cause, and committed Price to the custody of the marshal until the 
warrant for his removal should be issued by the district judge. The 
testimony is not strong, but it does tend to show the commission of 
the offense charged; and, under well-settled rules, the finding of the 
commissioner as to probable cause should not be disturbed. It is 
contended that the district judge overruled this finding, but the record 
does not bear out the contention. There seems to hâve been a curious 
failure of the indictments found in Washington to properly charge 
the offense. The first indictment charged larceny of silver certifl- 
cates only, and a second indictment présents the same defect. The 
third indictment, however, charges a taking and carrying away of 
105 silver quarters, 23 silver dimes, and 17 nickel flve-cent pièces, with 
intent to steal and purloin, under section 5356, Eev. St. U. S. We 
hâve, then, a complaint charging the theft of some coins and several 
hundred doUars more, évidence tending to show such theft, and an 
indictment showing that the prisoner is "wanted" in Washington 
to stand trial for stealing the coins. Inasmuch as the statute (section 
6356) makes no distinction between grand and petit larceny, the 
offense charged in the indictment is the same offense as was charged 
in the complarut upon which prisoner demanded a hearing, and as to 
which the commissioner has found probable cause. The district judge 
treated the indictment merely as proof that the prisoner was wanted 
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for the offense chargea in the complaint, and, probable cause being 
established otherwise than by the indictment, properly directed re- 
moval. A number of whoUy unnecessary amendments seenï to hâve 
been moved f ôr before the commissioner, but their granting or déniai 
in no way changes the situation. I further concur with the district 
judge in holding that the original complaint sufficiently charged an 
offense under section 5356. It arerred that the offense was com- 
mitted in the District of Columbia, and ail fédéral courts take judicial 
notice that said District is within the exclusive jurisdiction of the 
United States. The writ is therefore discharged. Whether the 
prisoner will be remanded to the custody from which he was taken, 
or be detained in custody by this court pending appeal, will be de- 
termined when it appears whether or not an appeal is contemplated. 



UNITED STATES v. YONG YEW. 
(District Court, B. D. Missouri, E. D. November 23, 1897.) 

1. Déportation op Chinese— Certificate of Identity. 

In order to make a certifieate of identity requlred by Act July 5, 1S84, 
§ 6 (23 Stat. 115), relatlng to Chinese immigration, prima facle évidence of 
the holder's rlglit to come into this country as a merchant, it must con- 
form strictly to the requirements of the statute as to its contents, so as 
not to permit of évasion or déception. 

2. Same— Mehchant— Laborbe. 

Even if the certiflcate of identity of a "merchant" of China Is in due form, 
he may enter this country only for the purpose of prosecutlng his business 
as a merchant hère; and if, upon his arrivai, he Immediately proceeds to 
and continues in emploj'ment as a laborer, such fact has a strong rétro- 
active bearing as évidence of the intent wlth which he came hère. 

3. Samb. 

Kespondent, a Ohinaman, came to this country for the flrst time In June, 
1897. From that time until his arrest on September 9, 1897, under the 
statute relatlng to Chinese immigration, he worked in a laundry in Han- 
nlbal, Mo. He testifled that he had an Interest of $1,000 in the Chinese 
grocery business conducted under the name of One Lung at 43 Mott street, 
New York City. HeW, that this did not constitute hlm a "merchant," under 
Act November 3, 1898 (28 Stat. 7), but that he was a "laborer," within sec- 
tion 2, and so liable to déportation. 

4. Samb— Trick or Evasion— Violation of Statute. 

It is as much a violation of the Chinese exclusion acts for a laborer, who 
by any trick or évasion secures an entry to our ports, to remain in the 
United States, as it would hâve been to orlginally land on our shores. 

This was a proceeding, under the Chinese exclusion laws, to 
procure an order for the déportation of one Yong Yew. 

William H. Clopton, U. S. Dist. Atty., and Walter D. Coles, Asst 
U. S. Dist. Atty. 

Rufus E. Anderson,. for respondent. 

ADAMS, District Judge. Section 13 of the act of congress ap- 
proved September 13, 1888 (25 Stat. 476), provides that: 

"Any Chinese person, or person of Chinese descent, found unlawfuliy in the 
United States, or its territories, may be arrested upon a warrant Issued upon 
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a complaint, under oatb, filed by any party on behalf of the TJnlted States, 
* * * and when convlcted, upon a hearing, and found and adjudged to be 
one not lawfully entitled to be or remain in the United States, such person 
shall be removed from the United States to the country whence he came. 
But any such Chinese person convicted before a commissioner of a United 
States court may, within ten days from such conviction, appeal to the judge 
of the district court for the district." 

Pursuant to the provisions of tais act, complaint was duly filed 
before United States Commissioner Moore charging tliat the respond- 
ent is a Chinese person not born or naturalized in the United States, 
and unlawfully in the United States and not lawfully entitled to be 
and remain therein. Warrant was duly issued on this complaint, 
and the respondent was arrested and brought before the commis- 
sioner, where, upon a hearing duly had, it was found and adjudged 
that the respondent was not entitled to remain in the United States, 
and he was ordered to be deported to the country whence he came. 
From this judgment an appeal was duly prosecuted to me, as judge 
of this district. 
At the hearing the respondent testifled as follows: 
"I was born In Hong Kong, China, and am twenty-three years old. I first 
came to the United States in June, 1897. I had never been hère before. I 
went from Hong Kong, China, to Havana, Cuba; and, after remainlng in 
Hayana some time, I came from Havana, Cuba, to New York City, in June, 
1897. I went from New York to Quincy, Illinois, and from there to Hannibal, 
Missouri. I hâve been in Hannibal since Jnne, and hâve been in Sang Woo's 
laundry, helplng him, as he is a friend of mine. Before comlng to the United 
States, I was a tea merchant In Hong Kong, China. I now hâve an interest 
of $1,000 In the Chinese grôcery business conducted under the name of Oné 
liUng at 43 Mott street, New York." 

Further proof shows that the respondent secured entry into the 
United States, at the port of New York, under a certiflcate of iden- 
tity issued by the Chinese consul gênerai in Havana, Cuba. In this 
certiflcate, respondent is certifled to hâve been a "merchant" at 
Hong Kong from the year 1894. It is therein further certifled that 
the nature and character of his business was an "exporter of teas," 
and the value of his business is therein certifled as follows: "His 
share in the flrm of We Chong & Oo., Hong Kong, China, $1,000." 
The proof further shows that the respondent, soon after his arrivai 
in this country, in June, 1897, went to Hannibal, Mo., where he 
immediately began to work as a laundryman in the laundry of Sang 
Woo, and that he continued to so work continuously until September 
9, 1897, the date of his arrest by the United States marshal under 
the commissioner's warrant. The question is, is this person, under 
the proof above detailed, entitled to remain in the United States? 

By the provisions of the treaty between the United States and 
China promulgated October 5, 1881 (22 Stat. 826), it was agreed be- 
tween the two Mgh contracting parties that the immigration of Chi- 
nese labor to this country might be regulated, limited, or suspended, 
but not absolutely prohibited. Article 1 of this treaty provides as 
follows : 

"Whenever, In the opinion of the government of the United States, the com- 
lng of Chinese laborers to the United States, or thelr résidence therein, affects or 
8SP.-5S 
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threateiis to affect the interests of that country, or to endanger the good order 
b( the sald country or of any locality within the territory thereof, the goyem- 
ment of China agrées that the government of the United States may rëgùlate, 
limit, or suspend such coming or résidence, but may not absolutely prohibit it." 

J;Airticle 2 of said treàty provides: 

"That Chinese subjects, whether proceeding to the TJnlted States as teachers, 
students, marchants or from curlosity, together with their body and household 
servants, and Chinese laborers who are now in the United States shall be 
allowéd to go and corne o( their own f ree will and accord, and shall be accorded 
ail the rights, privilèges, immunities, and exemptions which are accorded to 
the citizeûs and subjects of the most favored nation." 

The preamble of the président'» proclamation of date October 5, 
1881, promulgating this treaty as an aceomplished compact between 
the two coTintries, is asfollows: 

"Whereas, the government of the United States, becàuse Of the constantly 
Increasing Immigration of Chinese laborers to the territory of the United 
States, and the embarrassments conséquent upon auch Immigration, now de- 
sires to negotiate a modification of the existing treaties whlch shall not be 
in direct contravention of their spirit: Now, therefore," etc. 

With a view to exécute certain stipulations of this treaty, the 
congress of the United States, by an act approved May 6, 1882 (22 
Stat 58), enacted, among other things, as follows: 

"Section 1. That from and after the expiration of ninety days next after the 
passage of this act, and until the expiration of ten years next, after the passage 
of this act, the coming of Chinese laborers to the United States be, and the 
same is hereby, suspended; and during such suspension it shall not be lawful 
for any Chinese laborer to come, or, having so corne after the expiration of 
said ninety days, to remain within the United States." 

Section 6 of the last-mentioned act of congress is as follows: 
"Thaï In order to the faithful exécution of articles 1 and 2 of the treaty in 
this act before mentloned [ref errlng to the treaty promulgated on the 5th day 
of October, 1881], every Chinese jperson other than a laborer who may be enti- 
tled by sald treaty and this ftct to come within the United States, and who 
shall be about to come to the United States, shall be Identlfied as so entitled 
by the Chinese government in each case, such Identlty to be evidenced by a 
certiflcate issued under the authorlty of said government, which certiftcate 
shall be in the Bnglish language or (if not in the English language) accom- 
panied by a translation into English, stating such right to come, and which 
certiflcate shall state the name, title, or officiai ranli, if any, the âge, height, 
and ail physical pecijliarities, former and présent occupation or profession, 
and place of résidence In China of the person to whom the certiflcate is issued, 
and that such person is entitled conformably to the treaty In this act men- 
tloned to come within the United States. Such certiflcate shall be prima facie 
évidence of the facts set forth therein, and shall be produced to the collecter 
of customs, or his deputy, of the port in the district in the United States at 
which the person named therein shall arrive." 

The next législation on the subject in question is found in an act of 
congress approved July S, 1884 (23 Stat. 115). By the provisions of 
this last-mentioned act, section 1 of the act of May 6, 1882, is 
amended so as to suspend the immigration of Chinese laborers to the 
(Jnited States for the period of 10 years after the passage of this 
last-mentioned act, and, in the event any Chinese laborer may hâve 
come to the United States, to render it unlawful for him to remain 
within the United States. Section 6 of the act of 1882 is amended 
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so as to prescribe, as au additional requirement in the certiâcate of 
identity (in the event the persoa applying for such certiâcate daims 
to be a merchant), that the same shall state "the nature, character 
and estimated value of the business carried on by liim prior to and 
at the time of his application." Such was the législation on this 
subject up to the passing of the act of September 13, 1888, supra. At 
the time this bill was pending before congress, a treaty, before then 
negotiated between the United States and China, was under consid- 
ération of the two governments for ratification or rejection ; and the 
congress of the United States, in the belief, doubtless, that it would 
finally be ratifled, undertook in and by the act of 1888 to legislate 
in a comprehensire way on this subject, and, in and by the last sec- 
tion of the act, repealed the provisions of the prior acts of congress 
of May 6, 1882, and July 5, 1884, supra, but in terms provided that 
such repeal should take effect upon the ratification of the then pend- 
ing treaty. This treaty was never ratifled, and as a resuit the 
former acts were not repealed, and tlie act of September 13, 1888, 
went into elïect unconditionally. As a resuit, the législation on 
this subject is somewhat confused. The former acts, in so far as 
they are not modifled or repealed by implication, are in force; and 
the court must consider them, as well as the act of September 13, 
1888, already referred to, and the subséquent acts of May 5, 1892, and 
November 3, 1893, in order to ascertain what the law is on the sub- 
ject in question. Section 1 of the act of May 5, 1892 (27 Stat. 25), 
extends the time witMn which Chinese laborers are prohibited from 
coming into this country for a period of 10 years after its passage. 
Section 2 of this act provides: 

"That any Chinese person or person of Chinese descent, when convicted and 
adjudged under any o( said laws [ref erring to any and ail laws then in force] 
to be not lawfully entltled to be or remain In the United States, shall be 
removed from the United States to China, unless he or they shall malie It 
appear to the justice, judge, or commissioner before whom he or they are 
tried that he or they are subjects or citizens of some other country, in which 
case he or they shall be removed from the United States to such country." 

Section 2 of the amended act of November 3, 1893 (28 Stat. 7), de- 
flnes the terms "laborer" and "merchant," as employed in any and ail 
of the législation on the subject, as follows: 

"The words 'laborer' or 'laborers,' wherever used in this act, or In the act 
to which this is an amendment, shall be construed to mean both skilled and 
unskilled manual laborers, Including Chinese employed in mining, fishing, 
hucksterlng, peddling, laundrymen," etc. "The term 'merchant,' as employed 
herein and in the acts of which this is amendatory, shall bave the foUowing 
meaning and none other: A merchant is a person engagea in buying and sell- 
Ing merchandise, at a flxed place of business, which business is conducted In 
hls name, and who durlng lie tlme he claims to be engaged as a merchant, 
does not engage in the performance of any manual labor, except auch as 10 
necessary In the conduct of hls business as such merchant." 

To illustrate and emphasize the gênerai policy of the laws of the 
United States, référence may be appropriately made to the récent 
treaty between the United States and China promulgated December 8, 
189é. Article 1 provides that for a period of 10 years, beginning with 
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the date of the exchange of the ratiflcatioDS of this conYentîon, the 
coming, except under the conditions hereinafter specified (which are 
immaterial for the purposes of this case), of Chinese laborers to the 
United States, shall be absolutely prohibited. Section 5 of this treaty 
recites the législation of congress of the United States found in the 
acts of May 5, 1892, and November 3, 1893, already referred to, and 
contains an agreement on the part of the Chinese goTernment to their 
strict enforcement. 

From the foregoing provisions of law, it is manifest that, under the 
sanction and with the approval of the Chinese government, the United 
States has devised and put into opération an internai policy to ef- 
f ectually prevent the immigration of Chinese laborers into this country, 
and to efEectually prevent Chinese laborers from remaining in this 
country in the event they improperly or unlawfuUy come hère. 
Concurrent history, of which the court takes judicial cognizance, 
teaches that the mischief sought to be remedied by this législation 
was to prevent the demoralizing effect upon American laborers of com- 
pétition with Chinese laborers, and also to prevent the demoralizing 
effect of Oriental civiUzation, habits, customs, and morals upon the 
people of this country. In construing such législation, it is clear that 
I must hâve constantly in mind the mischief sought to be remedied, 
and the object sought to be accomplished. A résumé of the législa- 
tion already detailed at some length^ so far as applicable to the case 
under inquiry, is as follows: That for a period extending at least 
10 years after the 7th day of December, 1894, the date of the exchange 
of ratifications of the last-mentioned treaty by the two governments 
of the United States and China, no Chinese laborer is permitted to 
come into this country, or, if perchance he may so come, to remain 
within the territorial limits of the United States. This prohibition is 
limited to laborers. A Chinese "merchant," if he be such within the 
définition of that term as found in the act of November 3, 1893, supra, 
is permitted to come into this country and remain hère; and a cer- 
tificate of identity, containing, among other things, the nature, char- 
acter, and estimated value of the business carried on by him, is made 
prima facie évidence of his right to enter the territory of the United 
States as a merchant. The method of enforcing this législation is 
a trial before a justice, judge, or commissioner of the United States, 
and, upon an adjudication that any Chinese person is not lawfully 
entitled to be or remain in the United States, a removal of such per- 
son from the United States to the country from whence he came. 

Eespondent claims that, within the meaning of the treaties and laws 
aforesaid, he was a merchant in China at the time of his departure 
for the United States, and has. produced the certiflcate of identity 
already referred to, and claims it to be his protection. This is unsatis- 
factory for the following reasons: First. This certiflcate does not 
clearly conform to the requirements of section 6 of the act of congress 
of July 5, 1884, supra, under the provisions of which it dérives what- 
ever potêncy it has. This section provides that, if the applicant 
claims the right of entry because he is a merchant, he shall, among 
other things, state the nature, character, and estimated value of the 
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business carried on by him prior to, and at the time of, his application 
aforesaid. The flrst of thèse requirements is claimeid to bave been 
met by the following language found in the certificate: "Nature 
and character of business in Hong Kong, exporter of teas." This, by 
libéral intendment, may be considered as a compliance with the flrst 
requirement The nexit requirement is that the certiflcate shall state 
the "estimated value of the business carried on by him prior to, and 
at the time of, his application." This is claimed to hâve been met 
by the following statement found in the certiflcate: "Value of his 
share in the flrm of We Chong & Go., Hong Kong, $1,000." This 
statement is very vague and uncertain. It may or may not relate 
to the business of "exporter of teas," as specifled. It may or may not 
relate to any business "carried on by him." He might hâve had 
an interest of fl,000 in a flrm or corporation in whose business he 
in no manner is actively engaged, and, from the évidence which I hâve 
heard in this and several other cases, I am quite disposed to believe 
that such is the case. It is very common practice for Chinese, in 
this country, as well as for other people, for that matter, to invest 
money in some merchantile pursuit,and dévote their personal énergies 
to other enterprises. Again, even if I am to assume that his interest 
in the business of "exporter of teas" is in connection with the house 
of "We Chong & Co.," and that he had a |1,000 interest in that busi- 
ness (ail of which would be the resuit of a forced construction of the 
language employed in the certiflcate), this would not be a compliance 
with the law. He should hâve made known "the estimated value of 
the business carried on by him," and not "his undivided interest" in it. 
Enough has already been said in relation to this matter to show that 
the certificate in question is so left as to permit évasion and décep- 
tion. This will not do. To make this certiflcate prima fade évi- 
dence of respondent's right to come to this country as a merchant, 
it must conform strictly to the requirements of the statute as to its 
contents. 

The respondent next claims that he was a merchant in New York 
at the time of his arrest at Hannibal, Mo., and was therefore not 
a laborer, within the meaning of the laws governing the case. He 
alone testifles to this fact, and his testimony is entirely unsatisfactory. 
He says, "I now hâve an interest of 11,000 in the Chinese grocery 
owned and conducted under the name of One Lung at 43 Mott street, 
New York." This évidence, even if I felt disposed to crédit his un- 
corroborated statement, does not constitute him a merchant. It does 
not show that he was not engaged "in the performance of any manual 
labor except such as is necessàry in the conduct of his occupation 
as such merchant," as required by section 27 of the act of November 
3, 1893, already quoted. Far from this, he was at the time of his 
arrest, and had been ever since his arrivai in this country, engaged 
in the business of laundryman at Hannibal. This mabes him a 
laborer, within the meaning of section 2, supra. U. S. v. Wong Ah 
Hung, 62 Fed. 1005; Lew Jim v. U. S., 14 C. C. A. 281, 66 Fed. 953; 
Lai Moy v. U. S., 14 C. C. A. 283, 66 Fed. 955. Again, considering the 
public policy of the United States, as asserted and assented to in the 
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seyeral treaties already referred to between the United States and 
China, land the repeated and.emphatic déclarations of such. policy bj 
tbe congress of tbe United States, as found in the several acts to 
which ;I hâve already called attention, I am disposed to so rule this 
case as to really subserve that policy. Chinese labor and Chinese 
civilization are net wanted in this country, and, if Chinese laborers 
unlawfully secure entry to our ports, they are not entitled to remain 
hère, This is clearly contemplated and repeatedly expressed in the 
several treaties and acts of congress already referred to. Accord- 
ingly, I h'old that it is as much a violation of the Chinese exclusion 
acts above referred to for a laborer, who by any trick or évasion 
secures an entry to our ports, to remain in the United States, as it 
would hâve been to originally land on our shores. The certiflcate of 
identity issued to respondent by the Chinese consul at Havana, even 
if sufiflcient in form and substance to constitute a prima facie case 
in favor of the respondent's right to enter this country as a merchant, 
is at best but prima facie évidence. It may be controverted. Now, 
coustruing ail the législation on this subject in the light of our in- 
ternai policy as already stated, I am disposed to hold that the law, 
properly and effectually construed, contemplâtes that a merchant of 
China may enter this country only for the purpose of prosecuting 
his business as a merchant hère. He may not, under prêteuse of 
being a merchant, secure entry as such, intending immediately to be- 
come and continue a laborer. I do not wish to be understood as hold- 
ing that a Chinese person, who haa been a merchant in his own coun- 
try, and enfers the United States in good f aith, intending to continue 
the business of merchandising hère, and who in like good faith en- 
fers upon that business, but, through adversity or other suflacient 
cause, is unable to continue, and who enfers other employment for 
a time, is liable to déportation. But I believe that in ail cases when 
a Chinese person enfers as a merchant, and soon ceases to be one, 
and becomes a laborer, the facts should be carefully scrutinized ; and 
if, as in the case of this respondent, he immediately proceeds to, and 
continues in, employment as a laborer, such fact ought to hâve a 
strong rétroactive bearing on the intent with which he came hère. 
And if, from ail the facts of the case, it can be determined that he 
used his former mercantile occupation as a pretext to corne hère, with 
the real intent and purpose of laboring, only, when hère, such former 
occupation should not shield him, even if his certiflcate of entry be 
correct in form and substance. Such, I think, is the case of this 
respondent. Conceding full faith and crédit to his certiflcate of iden- 
tity, his conduct, in proceeding immediately to work as a laborer, and 
continuing so to do up to the time of his arrest, belles his pretensiona 
as a merchant. The prima facie case made by his certiflcate is over- 
come by the facts. He is not lawfuUy entitled to be or remain in the 
United States. An order will be made for his removal from the 
United States to China, and the same wUl be executed with ail eon- 
venient speed by the marshal of this district. 



UNITED STATES V. FAV. 889 

UNITED STATES V. PAY. 

(District Court, E. D. Missouri, B. D. November 11, 1897.) 

PosT Office — Schemb to Dbfradd — Indictmbnt— Statuts. 

A "scheme to defraud," witJiin the scope of Rev. St. § 5480, relating to 
the use of the mails for iœproper purposes, involves the élément of some 
plausible deviee, reasonably calculated to deceive persons of ordinary com- 
préhension and prudence; and manifest hoax or humbug, which belles the 
linovFn laws of nature, is not an indictable offense under that section. 

WiUiam H. Clopton, U. S. Dist. Atty. 
Ctester H. Krum, for défendant. 

ADAMS, District Judge (orally). This is an indictment under sec- 
tion 5480, Rev. St., charging the défendant witli having devised a 
scheme to defraud, invoMng the use of the United States postal estab- 
lishment. The scheme, as charged, is to impose upon the creduloua 
bj prêteuses that he, the défendant, had some mysterious, superhuman 
power; among other things, to penetrate with mental vision into the 
bowels of the earth, and discover the location there of supposed hidden 
treasures. It is charged in the indictment that, in furtherance of this 
scheme, the défendant wrote to one Howard, of Phelps county, Mo., 
advising him of his possession of thèse powers, which he represented 
to be higher than mortal, and assuring him that for f 50 he would posi- 
tively flnd certain treasures vainly supposed to be hidden away some- 
where underneath the earth's surface on Howard's farm. The money 
was paid, the treasures were not found, and this indictment is the 
conséquence. 

A motion to quash is flled, and defendant's coimsel, in support of it, 
contends that the facts alleged constitute no scheme to defraud, within 
the true meaning of the act of congress on the subject. There is un- 
doubtedly a scheme hère, but is it a scheme to defraud? Such a 
scheme manif estiy must iuvolve something in the nature of a plausible 
(^evice, — some such deviee as, in itself, is reasonably adapted to de- 
ceive persons of ordinary compréhension and prudence. A manifest 
hoax and humbug, like a proposition to take a person on a flying trip 
to the moon, to fit out a traveler for a submarine voyage to China, or 
any other scheme which belles the known and generally recognized 
laws of nature, cannot, in the nature of things, deceive any rational 
being. I regard the scheme set out in this indictment as one of this 
cla^. The law in question deals with and contemplâtes rational 
beings. I cannot believe it possible that a rational being, possessed of 
ordinary prudence and sagacity, could or would be deceived by any 
such Irrational, visionary, and stupid prêteuse as was made by the de- 
fendant in this case. Even if the particular prêteuse and promise held 
out to Howard might, by itself, be considered snfficient to deceive au 
ordinarily prudent person, the balance of the nonsense found in the 
defendant's advertised scheme ought to hâve been a sufûcient waming. 
I do not need to refer to it. There is a marked distinction between a 
case of this kind, involving, as it does, a physical impossibility, and 
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one related to religious, moral, or ethical tenets. A scheme to de 
fraud, planting itself upon,and seeking to take advantage of, such 
tenets, entiertained as they are by large numbers of people, bas been 
beld to be within the contemplation of the fédéral statutes, and with 
this class oî cases I bave no fault to flnd. But they aflord no au- 
thority for indictment in this case. Because tbere is no scheme set 
out in the indictment reasonably adapted to deceive persons of ordi- 
nary prudence, I am of the opinion there is no scheme to defraud, with- 
in the meaning of the statute in question, and the motion to quash is 
sustained. 
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CONNELLÏ V. THE INTERNATIONAL et al. 

(District Court, E. D. Pennsylyania, November 30, 1897.) 

CasTOMS DuTiEs— Classification— Dbedges and Scows. 

Dredges and scows are vessels, and are not dutlable as "goods, wares, 
and merchandlse," under the tarife laws. U. S. v. Dunbar, 14 C. C. A. 639, 
67 Fed. 783, dlstinguished. 

This was a libel in admiralty by N. K. & M. Connelly against the 
dredge International and scows No. 1 and No. 2. 

Frank P. Prichard, for libelant. 

Francis F. Kane and James M. Beck, for respondent. 

BUTLER, District Judge. Are dredges and scows vessels, or 
goods, wares and merchandise, and subject to the duty imposed by 
congréss on the latter description of property? This is the only 
question presented. While it bas not been directly passed upon by the 
courts, it bas, I think, been indirectly decided. Dredges and scows 
are held to be water craft; they are intended for, and subject to, use 
only upon the water, and are consequently so shaped and constructed 
as to be navigated. That they are without independent means of 
propulsion is immaterial. In this respect they resemble barges and 
similar vessels. They are held to be within the jurisdiction of 
admiralty, subject to the laws of navigation generally, and to the pro- 
visions of our statutes relating to the subject. As authority for this 
statement it is suflQcient to refer to the following cases: The Mac, 
7 Prob. Div. 126; The Hezekiah Baldwin, 8 Ben. 506 [Fed. Cas. No. 
6,449] ; Endner v. Greco, 3 Fed. 411; The Alabama, 22 Fed. 449 ; The 
Pioneer, 30 Fed. 206; The Walsh Brothers, 36 Fed. 607; Aitcheson 
V. Endless Chain Dredge, 40 Fed. 253; The Atlantic, 53 Fed. 607; The 
Starbuck, 61 Fed. 502; Saylor v. Taylor [23 0. C. A. 343] 77 Fed. 476. 

It is urged, however, by the respondent that this view is inconsistent 
with section 3 of the Revised Statutes. I do not so regard it. The 
section reads as foUows: 

"The Word 'vessel' includes every description of water craft or artificial con- 
trivance used, or capable of being used, as a means of transportation on wa- 
ter." 
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Dredges and scows are "water craft" and valueless except as such ; 
and are "used or capable of being used as means of transportation." 
It is for thèse reasons the courts hâve held them to be subject to 
admiralty jurisdiction and to the laws of naTigation. It is eamestly 
contended that they are not used, and cannot be used, as "means of 
transportation." Scows, however, carry cargoes. It is immaterial 
that the cargoes are generally mud. They are also "capable" of carry- 
ing coal, iron and other merchandise. Dredges transport their crews, 
coal and other supplies, and are "capable" of being used to transport 
other things. The section applies to whatever falls naturally within 
the scope of its terms; and scows and dredges do. We cannot limit 
the scope by speculating about the intent of congress for the pur- 
pose of subjecting such water craft to taxation under the provision 
of tariflf laws, which impose a tax on foreign "goods, wares and 
merchandise." The ordinary sensé of the latter terms (and they are 
used in this sensé) does not embrace water craft of any description 
whatever. The language of the suprême court in the récent case 
of The Conqueror, 166 U. S. 110 [17 Sup. Ct. 510], on this subject is 
as applicable hère as it was there. The question was not involved in 
V. S. V. Dunbar [14 C. C. A. 639] 67 Fed. 783, on which the respondent 
relies. There the dredge was entered by its owner as an importeà 
article and claimed to be exempt from duty by the "free list." The 
collector decided otherwise, and the owner appealed. The only ques- 
tion, theref ore, was whether the. décision was right ; no other could 
possibly be raised. The property must necessarily be treated as 
entered. The immaterial statement in the opinion that it was prop- 
erly entered as an article of foreign manufacture, that it was not a 
vessel, is entitled to no weight; and the fact that the statement is 
predicated on the circumstance that the dredge was without independ- 
ent "means of propulsion" demonstrates its fallacy. 
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WÈSTEB;^ ELECTRIC CO. v, WILLIAMS- ABBOTT ELECTEIO 00. et al. 
- (Circuit Court, N. D. OMo, B. D. December 2, 1897.) 
No. 5,678. 

1. Patents^Consent Deceeb— Pleading. 

In a suit to enjoin an infringement of letters patent, the fact that a con- 
sent decree has previously been procured against a third person, who is 
neltlier défendant nor privy, is not material, and, if averred in tlie bill, 
will be struck out on motion. 

2. 8amk— Intbbfbbence Pbocebdings. 

The same rule applles to avertoents of interférence proceedings, for they 
raise a presumptlon of the validity of the patent only as against the parties 
thereto and their privies. 

This was a suit in equity by the Western Electric Company against 
the Williams-Abbott Electric Company and others for alleged in- 
fringement of a patent. The cause was heard upon exceptions tû the 
bill, accompanied by a motion to strike out certain allégations. 

Bartbn & Brown, for complainant. 
E. A. Angell, for respondents. , 

RTOES, District Judge. Exceptions are filed to the bill in this 
case^ accompanied by a motion to strike from the bill the averments 
setting forth the facts connected with four consent decrees entered 
in XJnited States circuit courts in the.several districts described. 
It is a;Terred that this récital of the proceedings wherein consent 
décrets were entered can hâve no place in this proceeding, except 
to influence the court upon an japplication for a preliminary injunc- 
tion, and on such hearing they -would hâve little weight, because de- 
crèeè èritered by consent are subject to suspicion, and are often re- 
corded by collusion and unfair negotiations between the parties. 
I do not see that thèse averments are material to the issues in this 
case. The facts stated are, of course, within the knowledge of the 
complainant, and can easily be averred and supported by afSdavit; 
but the respondents know nothing about such decrees, and would 
either be compelled to aver that they knev? nothing conceming the 
facts, and therefore could not deny, or go to the expense of ascer- 
tainingj'the facts, and pleading the results of such an investigation. 
It is bad pleading to make an issue of facts which are not material 
to such issue. It is not contended that the défendants in any of 
those suits where consent decrees were entered are in any way con- 
nected with the défendants or their privies, and they are not, there- 
fore, bound by any such proceedings. I think the motion to strike 
out those averments ought, therefore, to be sustained. 

The next question for considération arises upon the motion of the 
respondents to strike out from the bill paragraph 5, which sets forth 
certain interférence proceedings in the patent office. The purpose 
of expunging impertinent matter from the bill is to keep ail irrel- 
evant and redundant matter from the pleadings. In this case the 
paragraph is not one of great length, and, so far as the same is ob- 
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jectionable on the ground that it increases the irrelevant matter in 
the bill, its length. would not be a verj serions ©•bjection. But it 
is well, in ail cases, to keep tbe pleadings strictly within tbe raie. 
Now, in this case, it is not averred tbat tbe respondents or their 
privies in any way took part in the interférence proceedings in tbe 
patent ofQce. The resuit of that interférence was the granting of 
letters patent to Elisha Gray on December 23, 1884. As between 
the same parties, interférence proceedings in the patent office are 
binding; but, as to outside parties, they may hâve persuasive force, 
or not, according to the merits of the interférence proceedings. For 
what purpose are the averments conceming that proceeding inserted 
in this bill? If they are placed there for the purpose of being used 
in case an application for preliminary injunction should be made, 
they will prove of little value or use. Judge Lacombe M'en says in 
the case of Edward Barr Co. v. New York & N. H. Automatic Sprink- 
lingCo., 32Ped. 79,that: 

"The complainant relies upon a successful interférence in the patent office, 
in whlch one Bishop was a party. ïhat such a successful interférence is suf- 
ficient ground for presuming the valldlty of a patent is ahundantly settled 
by authority, with one restriction: Namely, that such presumption arises only 
against the parties to the interférence and their privies." 

As the averments conceming thèse interférence proceedings are 
not binding upon thèse parties, it is wrong to make an issue concem- 
ing them, and to compel the respondents to go to the expense of meet- 
ing them in the pleadings. The motion to strike from the bill is 
theref ore sustained. 



THE KNIOKERBOCKBR. 

DARLING V. THE ICNICKERBOCKER et al. 

(District Court, E. D. New York. January 25, 1894.) 

Mahitimb Liens— Supplies— Deedgbs, Scows, etc. 

A dredge, tugs, scows, water beats, etc., composing a dredging plant, can- 
not be treated as a single vessel, so that supplies furnished to any one of 
them, without showlng which, will constitute a lien payable eut of the 
proceeds of ail, under the New York statute giving a lien upon a domestic 
vessel for provisions supplled to such vessel. 

Eighteen libels were flled against a fleet of boats composing a dredg- 
ing plant, — a tug, a dredge, several scows, water boats, etc., — for 
wages, for supplies, for repairs, and for other services. The libels for 
wages were Consolidated by order of court, and, no one opposing, a 
decree was made for the amounts found due. The men were hired to 
work on the plant, and served indiscriminately on ail the boats. Sev- 
eral libels for towage of the dredge and scows back and forth from 
New York to Port Jefferson Harbor, on Long Island Sound, where a 
contractor employed the plant in dredging work for some time, were 
also flled ; and, without opposition, decree was also made for the 
sums found due for towage. The fleet was sold by order of the court, 
and the proceeds of sale paid into court as a single fund. Subse- 
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qùently judgment cfeditors of the contracter întervened for their in- 
terest, and, without contest as to the other claims, or objection to their 
payment ont of the fund, opposed the libels for supplies and repairs, 
claiming that there was no lien therefor on the fleet conjointly, as a 
domestic vessel. The opinion given below in one case was considered 
to control them ail, and the othera were thereaf ter discontinued. The 
remainder of the fund in court was then paid to the judgment credit- 
ors on their pétition. 

Thoa J. Ritch, Jr,, for certain libelants. 

Alexander & Ash, for other libelants and for interveners. 

BENEDICT, District Judge. This is an action to enforce a lien 
upon the above vessels jointly, for Supplies furnished by the libelant. 
He claims a lien by virtue of the statute of the state of New York, the 
vessels being domestic vessels. The theory of the libel seems to be 
that this fleet of beats should be treated as one vessel, and, the sup- 
plies in question having been bought for the fleet (although used on 
some of the vessels, and net on others), this gives the libelant a lien 
therefor upon ail of the vessels jointly. This proposition cannot be 
maintained. The statute of the state of New York créâtes a lien 
upon a vessel for provisions supplied to such vessel, and net other- 
wise. It is impossible to say from the évidence hère what part of the 
supplies in question, or whether any of them, was used to provision 
any particular vessel. The évidence will not permit holding that the 
vessels proceeded against were so employed as to constitute in law a 
single vessel; but, if such a case be possible, the statute of the state 
makes no provision for a lien upon several vessels so employed. The 
testimony fails to designate the vessel which was supplied with pro- 
visions furnished by the libelant. Doubtless, the provisions were 
used to supply the needs of men employed on some of the vessels pro- 
ceeded against, but which of the vessels was supplied by the libelant 
does not appear. The libel must be dismîssed, but without costs. 
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THE ANGLBR. 

VAN HOESEN v. THE ANGLBE. 

(District Court, E. D. New York. March 13, 1894.) 

Maritime Liens — Waivbr— Innoceîit Purchasbbs. 

A delay of over two years in attempting to assert a lien for damages for 
wrongful discharge of a pllot lield to be a waiver thereof as against pur- 
cliasers of the vessel who bought her while the lien clalmant was suing 
the owner personally, without giving notice 'to the purchasers of an inten- 
tion to hold the vessel, so that they had no opportunlty for taking indem- 
nity against the claim. 

This was a libel by Francis Van Hoesen against the steamboat 
Angler, to enforce a lien for damages. 

Alexander & Ash, for libelant. 

Goodrich, Deady & Goodrich, for claimants. 

BENEDIOT, District Judge. This is an action to enforce a lien 
on the steamboat Angler for damages arising from the discharge *of 
the libelant from the service of the boat before the expiration of 
his term of service. The libelant was hired as pilot by the then 
owner of the boat, one Foster, on Pebruary 11, 1889, and on July 
11, 1890, he was discharged by Foster. In October, 1890, the libel- 
ant sued Foster in the state court to recover the same demand hère 
presented. In January, 1892, the steamboat was transferred to a 
corporation, who are now her owners. In December, 1892, the 
libelant obtained judgment against Foster in the state court, and on 
December 27, 1892, he flled his libel against the steamboat in this 
action. The proofs in regard to the transfer of the boat to the cor- 
poration warrant the conclusion that the claimants were bona fide 
purchasers for value. They purchased the steamboat with no notice 
that the libelant claimed to hâve a lien upon her, but with notice that 
he had sued the former owner for his demand. When the claimants 
purchased the boat they paid ail outstanding debts presented, and 
the demand of the libelant would then hâve been paid if it had been 
presented. It was not presented, and instead it was prosecuted 
against Foster. Any sum recovered by the libelant in this action 
will be so much lost to the présent owners, for they are without se- 
curity. Under thèse circumstances, I am of the opinion that the 
libelant should be held to hâve waived his lien against the boat by 
allowing it to remain dormant for over two years. The cases cited 
by the libelant are clearly distinguishable from the présent case. 
Hère no excuse is given for the libelant's delay to prosecute his 
claim for over two years; and this delay is coupled with the fact 
that in the meantime he put his claim in suit against the owner, and 
gave no notice of an intention to hold the boat, and coupled with the 
further fact that by withholding such notice he deprived the claim- 
ants of the opportunlty of seeing that his claim was paid at the 
time of the transfer of the boat or taking indemnity against it. In 
such a case it would be inéquitable to cause the claimants to pay the 
libelant's demand. The libel is accordingly dismissed, with coats. 
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THE ALBXANDBR BARKLEY. 

FLANNÈHY v. THE ALEXANDEE BARKLEY. 

PENNSYL VANIA R. CO. v. SAME. 

(District Court, E. D. New York. February 2, 1894.) 

1. TowAGE— Negliqbncb of Tug— Eesponsibility of Pilot— Conclusiveness 

OF Dbckee. 

A default decreê agalnst a tug for damages caused to lier tow by stranding 
la not concluslve of négligence on the part of the pilot in charge of the tug, 
so as to preclude him, after obtaining a decree against the tug for his wages, 
from denying such négligence in a contest between himself and the owner 
of the tow as to whosè decree should be first paid out of the proceeds of 
the tug. 

2. Maritime IjIens — Priokitt. 

A decree for pilot's wages Is entitled to be first paid out of the proceeds 
of a tug, as against a decree for damages to her tow by stranding, where it 
appears that the stranding was not caused by the pilot's négligence, but by 
négligence of the tow's master. 
« 

Thèse were libels in rem by John Flannery and by the Pennsyl- 
vania Eailroad Company, respectively, against the steam tug Alex- 
ander Barkley. The cause was heard upon the question of the dis- 
tribution of the proceeds of the tug. 

John A. Anderson, for Flannery. 

Eobinson, Biddle & Ward, for Pennsylvania E. CJo. 

BENEDICT, District Judge. John Flannery flled a libel against 
the tug Alexander Barkley to recover wages due liim as pilot. He 
had a decree in his favor by default. The Pennsylrania Eailroad 
Company, owner of the schooner Gale, also flled a libel against the 
steam tug Alexander Barkley to recover damages caused by the 
négligence of the tug to the schooner Gale wMle in tow of the tug. 
In this suit, also, a decree was entered in favor of the libelant. The 
vessel having been sold, and the money in court being insufBcient to 
pay both the decrees, the case cornes before the court on the ques- 
tion of priority between the two decrees. On the part of the Penn- 
sylvania Eailroad, it is insisted that its claim has a priority over 
the claim of the pilot, because the accident in question was caused 
by the négligence of Flannery at the time in charge of the tug as 
pilot. Eeterence was ordered to take testimony upon the question 
whether the accident was caused by the fault of John Flannery. 
The référence was had, and the commissioner submitted the testi- 
mony, with the opinion that the accident was not caused by the nég- 
ligence of John Flannery. It is now contended before the court 
that the Pennsylvania Eailroad Company having obtained a decree 
of this court based upon an allégation of fault on the part of the 
steam tug Alexander Barkley, and it appearing that Flannery was 
in charge of the tug at the time, it is not open to be denied that the 
fault was the fault of John Flannery. But the decree obtained by 
the Pennsylvania Eailroad Company by default is not conclusive up- 
on John Flannery, and it was open to him, notwithstanding the 
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decree, to contend in tbis proceeding that the stranding of the scHoon- 
ër was not caused by Ms fault.- His contetition on this point bas 
been supported by tHe Opinion of the commissioner; and such is my 
opinion. The immédiate cause of the stranding of the schooner was 
the hoisting of the schooner's sail by the master thereof before the 
tow had passed the reef. This was done under the permission of 
Flannery given to the master of the schooner, to hoist his sail as 
soon as they were clear of the reef. The master of the schooner un- 
dertook to use his own judgment as to when they were clear of the 
reef, and the sail was hoisted, without any direction from Flannery, 
by the master of the schooner, acting upon his own judgment that 
the tow was clear of the reef, when in fact the tow was not ciear of 
the reef; and consequently the schooner touched upon the reef. 
The négligence that caused the collision was the négligence of the 
captain of the schooner in hoisting his sail before the tow was clear 
of the reef, and not any négligence on the part of Flannery. Flan- 
nery is therefore entitled to be paid his wages, first, ont of the pro- 
ceeds; and the remainder must be paid to the Pennsylvania EaUroad 
Company on their decrea 



THE ANCHORIA. 

MULVANA et al. v. THE ANCHORIA. 

(Circuit Court of Appeals, Second Circuit. December 1, 1897.) 

, No. 14. 

Shippinq — NaGLioBNCB — Injoby to Passenqer. 

The existence of a wetrplace on the floor about the water cooler in the 
steerage, caused by carelessness of passéngers in using the cooler, is not 
proof of such négligence as will render the ship liable for Personal injuries 
caused by the slipping of the steward thereon so as to spiil hot gruel upon 
a passenger. The probability of such an accident is too remote to make 
the failure tckeep the floor constanûy dry négligence in the proteetipu of 
passéngers. 77 Fed. 9&4, aflltmed. 

Appeal from a decree of the district court for the Southern district of 
New York, which dismissed the libel of James Mulvana, for himself 
and as father of his infant, Patrick Mulvana, who were passéngers on 
board the steamship Anchoria, against the vessel, to recover damages 
for injuries to the son which were alleged to hâve been received in con- 
séquence of the négligence of the steerage steward of the vessel whilë 
on her voyage. 77 Fed. 994. 

E. B. Whitney, for appellant. 
C. C. Burlingham, for appellees. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

SHIPMAN, Circuit Judge. The gênerai account of the injury is 
stated by the district judge as foUows: 

"On the evening of September 22, 18&4, about 8 o'clock, the libelanifs son, 
about threjB years of âge, a passenger, witb his father and mother, on board- 
the steamer Anchoria, from Londonderry to this port, while sittlng on the; stîtr- 
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board side of the starboard table in thé steerage, near the forward end, at 
hls evening meal, was scalded upon the face and neck by the splashlng of hot 
grùel from the bueket In whlch the steward was supplying It to the steerage 
passengers." 

The libelants' witnesses say that, as the steward was passing around 
the end of the bench upon whlch the child was sitting, he slipped and 
fell, and, in falling, hit the bucket against the end of the bench, so as to 
throw the hot gruel upon the right side of the neck and face of the 
child. They say that he slipped and fell upon a wet place upon the 
floop, whichwascaused by the drip from a water cooler which was near 
by, in the corner of the steerage, and at the right hand of the child. 
The steward's account of the occurrence is that as he was passing in 
the rear of the table, and after he had served the child, one of two 
little girls who were at play behind the tables ran against the bucket, 
in a little lurch of the ship, so as to splash its contents upon him and 
the child. The district judge did not flnd definitely which version 
was correct, but, assuming that the cause of the accident was a slip 
upon the wet floor, did not think that a case of négligence was made 
out. It is true that there was a dripping from the water cooler, which 
was caused, as the father says, because the children, who went there 
to quench thirst, did not turn the faucet so that the water could not 
drip. The steerage passengers also threw the slops of tea, which they 
had made for themselves, into the pail under the faucet. Each morn- 
ing the wet place was scrubbed and dried, and a paU was placed under 
the faucet, but the pail was sometimes, in the course of the day, moved 
out of place. We agrée with the district judge that the cause of the 
slip is not clear from the testimony, but, as the witnesses for libelant 
are in the majority, we are willing to assume that it was caused or was 
aided by a wet floor, which was wet by the passengers' careless use of 
the water cooler and the pail. 

The libelant invokes the proper and rigorous obligations of care and 
caution which the law imposes upon carriers of passengers for hire, 
and which are stated in Pennsylvania Co. v. Roy, 102 U. S. 451, Steam- 
boat Co. V. Brockett, 121 U. S. 637, 7 Sup. Ct. 1039, and The Qty of 
Panama, 101 U. S. 462, and says that the carelessness of the steward 
in permitting the existence of a wet spot upon the floor was an act 
of négligence which renders the ship liable. It is probably true that 
a carrier of passengers for hire is bound to use care to overcome or 
obriate the known ordinary carelessness of the passengers, and, if a 
wet floor was dangerous, it would not be an adéquate excuse for not 
guarding against the danger that it was caused by their known and 
continuons carelessness. The reason which excuses liability for this 
accident was presented by the district judge, and it is that no danger 
was to be apprehended, and that the danger of a grown man's slipping 
by reason of a wet spot upon the floor, and hurting a passenger in his 
fall, was so remote that the failure to keep the floor in a state of per- 
pétuai dryness, while it may be évidence that passengers were not pre- 
vented from a disagreeable tendency to a lack of neatness, is no évi- 
dence of négligence on the part of the oflflcers or stewards of the ship in 
the protection of passengers against injury. The decree of the dis- 
trict court is aflSrmed, with costs of this court. 
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CREA6H T. EQUITABLE LIFE ASSUR. SOO. OF UNITED STATES. 
(Circuit Court, D. Washington, N. D. November 30, 1897.) 

1. Removal of Causes— Noticb of Pétition. 

In causes rempvable from the state to the fédéral court, under the statute, 
the right to remove is absolute, and the proceeding therefor ex parte, and 
no notice to the adverse party is required. 

2. Samb— By Nonrebidbnt Défendant. 

The fact that a défendant sued by an alien in the state court Is a rési- 
dent of another fédéral district does not afCect his right to remove the 
cause, if one over which the circuit court would otherwise bave had origi- 
nal jurlsdlctlon; the filing of the pétition and bond for removal being a 
waiver of the right to object to the jurlsdiction on that ground. 

8. SaME— DiVERSITY OP CiTIZBNSHIP— SdIT BY AlIEN. 

A suit by an alien agalnst a citizen who Is a nonresident of the state in 
vrhlch the action is commenced is removable by the défendant on the 
ground of dlverslty of citlzenship. 
4, Samb— Existence op Controversy. 

Where a pétition by défendant for removal stiites that there is a contro- 
versy between the parties Involving the requisite amount, it is no objec- 
tion to the removal that défendant has filed no pleadings from which such 
controversy appears. 

Action bv John Creagh. against the Equitable Life Assurance So- 
ciety of the United States. Heard on motion to remand to state 
court. 

John Arthur, for plaintîff. 

Thomas R. Shepard, for défendant. 

HANFOED, District Judge. This action was commenced in the 
superior court of the state of Washington for King county. The 
défendant filed a pétition and bond, and obtained an order of said 
court removing the same to this court. In his complaint the plain- 
tiff pleads a contract in writing, by which he was constituted the 
defendant's agent for the province of British Columbia, and was to 
receive certain profits and émoluments, to accrue from insurance 
in the défendant company to be effected through said agency within 
the territory assigned to him, and allèges breach of said contract on 
the part of the défendant, by which plaintifl has been damaged to 
the amount of |i9,537.45, in which sum he prays for judgment, with 
costs. The defendant's pétition for removal of the cause to this 
court sets forth that the amount in controversy exceeds $2,000 ; that 
the plaintiff is a citizen and résident of the province of British Co- 
lumbia, ànd a subject of Victoria, queen of Great Britain; and that 
the défendant is a corporation organized and existing under the laws 
of the state of New York, and not a résident or inhabitant of the state 
of Washington. The plaintiiï has moved to remand the case to the 
superior court, in which it was commenced, upon several specifled 
grounds, but I will only refer to those which were relied upon in the 
argument, Viz.: First. Notice of the removal proceedings was not 
given to the plaintiff or his attorney. Second. Both parties are non - 
reddents of this district. Third. In a suit by an alien plaintiff 
against a citizen, the law does not authorize removal by the défend- 
ant. Fourth. No answer, plea, or demurrer having been filed, it 
83 F.— 54 
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does not appear by the record that there is any controversy, and tlie 
law d'oéé not èonfèr jnrMîction ùpoii a circuit court of'tlie United 
States, on th.e groupd of diversity of citiz^nsliip, unless there is an 
actual controversy to be litigated, which. must appear by tbe record 
wlien tlie jurisdiction is ûrst invoked, 

1. Tlie law provides only for ex parte proceedings for the removal 
of causes into tae circuit courts of tàe United States. Tbe statute 
provides, and the décisions hold, that the flling of a proper pétition 
and bond, within the time limited, in a case which is removable un- 
der the law, does ipso facto oust the state court of its jurisdiction, 
When the pétition and bond shall hâve been made and flled in the 
state court, "it shall then be the duty of the state court to accept said 
pétition and bond, and proceed no further in such suit." The right 
of removal is absolute in causes which may be removed, and questions 
as to the right of removal, and the sufiSciency of the pétition and bond 
in each case, can be determined only by the circuit court. Therefore 
notice to the plaintifl of proceedings prior to filing the transcript 
in the circuit court could avail nothihg if given. The only notice 
provided for by statute or rule of court is contained in the seventy- 
fourth rule adopted by this court, which is as foUows: 

"Whenever the proper proceedings ■ hâve been perfected In a state court to 
remoVe a case from such court to thls court, pursuant to any statute of the 
United States, either party may at any time thereafter, as of course, file the 
transcript required by law In this court, and serve written notice of such filing 
upon the adverse party, or his attorney." 

The purpose of this rule is to enable either party to speed the 
cause. Under the statute, a party who removes a: cause is bound 
only by the conditions of his bond to file the transcript and hâve 
the cause docketed on the ârst day of the next succeéding term, but 
the rule authorizes either party to havè the transcript filed and the 
cause docketed immediately after the pétition and bond hâve been 
flled in the state court. 

2, Notwithstanding the nonresidence of the parties, the plaintifif, 
being an aliem, might hâve commenced this action by original process 
in this court, and the défendant might hâve entered an appearance, 
and, by pleading to the merits, hâve waived the privilège ofobjeçting 
to a détermination of the controversy by this court, on the ground 
that it is not an inhabitant of this district, and, that privilège being 
waived, this court would hâve fuU jurisdiction to proceed to a final 
détermination of the rights of the parties. Gracie v. Palmer, 8 
Wheat. 699; Pollard v. Dwight, 4 Cranch, 421; Barry v. Foyles, 1 
Pet. .311; Toland v. Sprague, 12 Pet. 300-330; Ex parte Schollen- 
berger, 96 U. S. 369-878; Construction Go. v. Fitzgerald, 137 U, S. 
98-113, 11 Sup. et. 36; Eailway Co. v. McBride, 141 U. S. 127-132, 
11 Sup. et. 982; Eailroad Co. v. Cox, 145 U. S. 593-608, 12 Sup. Ct. 
905; Southern Pac. Co. v. Denton, 146 U. S. 202-206, 13 Sup. Ct 44; 
RailTmy Co. v. Saunders, 151 U. S. 105, 14 Sup. Ct, 257; Trust Co. v. 
McGeorge, 151 U. S. 129, 14 Sup. Ct. 286; Railway Co. v. Davidson, 
157 U. S. 201-208, 15 Sup. Ct. 563; Improvement Co. v. Gibney, 160 
U. S. 217-220, 16 Sup. Ct, 272. I am not certain that I hâve found 
ail of the décisions of the suprême court on this exact point In 
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searcMng for them, and in citing the above list, I hâve been impelled 
by curiosity, rather than a sensé of necessity, to mass the authori- 
ties. It is an interesting f act tbat the suprême court lias been called 
upon to reiterate so màny times tbe clear déclaration of the law by 
Olaief Justice Marshall in the case of Gracie v. Palmer. In the case 
of Trust Co. V. McGeorge it was expressly ruled that the waiver may 
be made when the question arises where neither of the parties are 
résidents of the district. The case being one of which the circuit 
courts of the United States are given jurisdiction by the first section 
of the act of March 3, 1887, as corrected and amended by the act of 
August 13, 1888 (2S Stat 433, 434), the défendant had the right to 
remove it intothis court under the provisions of the second section 
of said act; for by filing the pétition and bond for removal it has 
waived the right to challenge the jurisdiction of this court, on the 
ground that the action was not commenced in the district whereof it 
is an inhabitant, as eiïectually as that privilège might be waived by 
any other form or manner of submission to the jurisdiction. Stalker 
v. Palace-Car Co., 81 Fed. 989. 

3. The right of removal in this case was not claimed on the ground 
of alleged local préjudice in the community, which might be supposed 
to operate to the disadvantage of the défendant, but solely on the 
ground of diversitv of citizenship, and in such cases the law makes 
no distinction between aliens and citizens. The right of removal is 
given to a défendant who is a nonresident of the state in which the 
action is comm'enced, whether such défendant be an alien or a citi- 
zen of another state. The authorities cited by counsel on this point 
are décisions in cases of removal on the ground of local préjudice, 
and cases under différent statutes than the one which governs this 
case. 

4. If there is no controversy between the parties, the plaintifE had 
no occasion to commence this action. His complaint sets forth a 
claim of rights on his part to be protected, and wrongs on the part 
of the défendant to be redressed, by the judgment of the court ; and 
the pétition for removal states that there is a controversy between 
plaintifE and défendant, and that the amount and value involved 
therein exceeds |2,000. I can flnd no ground for indulging a hope 
that there may be no controversy between the parties to this action, 
nor for supposing the record to be defective. Motion to remand 
denied. 



In re ASPINWALL'S ESTATB. 
(Circuit Court, W. D. Pennsylvania December 18, 1897.) 
No. 20. 

Rbmovai, op Causes— JuBisbicTioa- of Fédérai, Courts— Pbobatb Phoceed- 

IHG. 

A proceeding in tlie orphans' court in Pennsylvania on appeal from a 
décision of the register of wills admittlng a writing to probate as a will is 
one in rem, beard in the exercise of the probate jurisdiction of the court, 
and is neither a suit at law or In equity cognizable by or removàble to the 
fédéral courts. 
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Sur motion to remand to state court. 

A. P. Burgwin, for petitioner. 

John G. Johnson and Dalzell, Scott & Gordon, for exécuter. 

ACHESON, Circuit Judge. It may confldently be afiQrmed that a 
proceeding to establish and probate a will is not a suit at law or in 
equity, of which a circuit court of the United States, under the act 
of March 3, 1887, as amended August 13, 1888, lias original cog- 
nizance, or can acquire jurisdiction by removal from a state court. 
Case of Broderick's Will, 21 Wall. 503; In re Frazer, Fed. Cas. No. 
5,068; Reed t. Reed, 31 Fed. 49; In re CiUey, 58 Fed. 977; In re 
Foley, 76 Fed. 390, 80 Fed. 949. What, then, is the nature of the 
proceeding hère in question? 

The register of wills of Allegheny county, Pa., against the caveat 
of Mrs. Mary C. Delaâeld, admitted to probate a writing purporting 
to be the last will of Anna R. Aspinwall, deceased, and issued letters 
testamentary thereon to the exécuter therein named. From this 
décision of the register an appeal was taken by Mrs. Delafleld to 
the orphans' court of Allegheny county. Pending proceedings upon 
this appeal in the orphans' court, Mrs. Delafleld presented her péti- 
tion to that court, for the removal of the cause into this court, upon 
the ground of diverse citizenship between the proponent of the will 
and the contestant. Now, the orphans' court is a spécial statutory 
tribunal, having under the law of Pennsylvania exclilsive cognizance 
of appeals from the décisions of the register in the matter of the 
probate of wills and the granting of letters testamentary. In per- 
f orming its appellate f unctions in such a case, the orphans' court un- 
doubtedly exercises probate jurisdiction. The subject-matter in- 
volved in the appeal is the validity of the contested instrument as a 
will. The proceeding upon the appeal is in the nature of a proceed- 
ing in rem, and, when a final decree is reached, it is conclusive on ail 
the world. In re Miller^s Estate, 159 Pa. St. 562, 28 Atl. 441. 

The suprême court of Pennsylvania, in Re Miiier's Estate, 166 Pa. 
St. 97, 111, 31 Atl. 6.3, said: 

"The appeal brings the rem— the wlU— within the jurisdiction of the orphans' 
court. ïhe court then proceeds by its process to bring the persons interested 
In the res before it; so that ail may be heard before the final decree is made, 
and be bound by it when made." 

Such being the character of this proceeding, the fédéral décisions 
above cited are directiy against our jurisdiction. Nor is this conclu- 
sion at variance with the rulinga in Gaines v. Fuentes, 92 U. S. 18, 
and Ellis v. Davis, 109 U. S. 485, 3 Sup. Ct. 327, that, where by the 
law of a state suit may be maintained in a state court to annul the 
probate of a wUl, such a suit may be maintained in a fédéral court, 
where the parties on the one side and the other are citizens of differ 
ent States. The proceeding upon this appeal is not such an annul- 
ling suit, nor is it ahalogous to such a suit. It is a part of the pro- 
bate proceedings for the establishment of the contested instrument. 

As thèse views are conclusive against the jurisdiction of this court, 
it is not necessary for us to consider the other reasons assigned for 
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remanding the cause. And now, this 18th day of December, 1897, 
it is ordered and adjudged that this proceeding be, and the same is, 
remanded to the orphans' court of Allegheny county. 



WHITELEY MALLEABLE CASTINGS CO. v. STERLINGWOBTH RAIL- 

WAY SUPPLY CO. 

(Circuit Court, D. Indiana. December 10, 1897.) 

No. 9,518. 
Rbmoval of Causes — Waivek. 

Appearing in the state court, filing a demurrer to the complalnt, and pro- 
curing an order discharging an attachment by giving the neeessary bond 
therefor, ail before the time at which the défendant is required by the 
State practice to answer or plead, is not a waiver of the defendant's rlght 
to remove, when no action was taken on the demurrer in the state court. 

Gregory, Silverburg & Lotz and Gavin, Coffln & Davis, for plaintilî. 
Woollen & Woollen, for défendant. 

BAKER, District Judge. On July 14, 1897, the plaintiff filed its 
complaint against the défendant in the circuit court of Delaware 
countj', Ind., to recover damages in the sum of |3,500 for an alleged 
breach of contract. The complaint is in two paragraphs. The flrst 
paragraph sets out the contract and counts upon its breach. The sec- 
ond paragraph is a common count for goods, wares, and merchandise 
sold and delivered. On the same day proeeedings in attachment 
were instituted against the défendant as a nonresident of the state, 
and the Lake Erie & Western Railway Company was duly garnished 
as a debtor of the défendant. The plaintiff indorsed its complaint 
as provided by law, requiring the défendant to appear to and answer 
the same on September 22, 1897, the same being the flfteenth judicial 
day of the September term, 1897, of the Delaware circuit court. On 
July 26, 1897, the plaintiff flled its affidavit showing that the défend- 
ant was a nonresident of the state, and procured an order for the serv- 
ice of the summons on the défendant by publication. The summons 
was published requiring the défendant to appear and answer the com- 
plaint on September 22, 1897. On August U, 1897, the défendant 
entered its appearance and flled its demurrer to the complaint. At 
the same time the défendant flled a bond, as provided by law, for the 
dissolution of the proeeedings in attachment and garnishment, and 
moved the court to accept the bond and discharge the proeeedings. 
The court accepted the bond, and discharged the proeeedings in at- 
tachment and garnishment. No action was asked for or taken on 
the demurrer in the state court. AU thèse pleadings were filed and 
proeeedings had at the April term, 1897, of the Delaware circuit court. 
On September 7, 1897, being the second judicial day of the September 
term, 1897, of the Delaware circuit court, no further proeeedings hav- 
ing been had in said court than are above stated, the défendant flled 
in said court in said cause its verifled pétition, accompanied by a suf- 
ficient bond, asking for the removal of the case into the circuit court 
of the United States for the district of Indiana. The pétition sets 
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forth ail the facts required by law to authorize such removal, and the 
state court «ntered an order directing the cause to be removed into 
this court. 

The provisions of the Indiana Code of Practice pertinent to the sub- 
ject are set ont in the case of McKeen v. Ives, 35 Fed. 801, 803. 

The défendant now moves the court to remand this cause to the 
state court for the f ollowing reasons : First, because the défendant 
entered a full appearance in the cause in the state court, and filed 
therein its bond in discharge of the attachment proceedings had in 
said cause, and secured the approval of such bond, and an order of the 
court discharging such attachment proceedings; second, because the 
défendant, while said cause was pending in the state court, entered 
its full appearance therein, and flled a demurrer to the complaint. 

The time flxed by indorsement on the complaint, and by the sum- 
mons served by publication, for the défendant to appear and answer, 
was September 22, 1897. Neither the law of the state nor any rule 
of the state court required the défendant to answer or plead to the 
complaint prior to that date. The act of March 3, 1887 (24 Stat. 552, 
§ 3), and the act of August 13, 1888, to correct the enroUment of the 
former act (25 Stat. 433, § 3), provide : 

"That whenever any party entitled to remove any suit mentionecl in the next 
preceding section, except in such cases as are provided for in the last clause 
of said section, may désire to remove such suit from a state court to the circuit 
court of the United States, he may make and file a pétition in such suit in 
such state court at the time, or any tlme before the défendant Is required hy 
the laws of the state or the rule of the state court in which such suit is 
brought to answer or plead to the déclaration or complaint of the plaintiff." 

The défendant filed its pétition and bond on September 7, 1897, 15 
days before thé time flxed by the act of congress when its right of re- 
moval would hâve expired. It is contended, however, that it had 
lost its right of removal by filing its bond, and procuring an order 
discharging the proceedings in attachment, and by filing a demurrer 
to the complaint If the right of removal has been lost, it arises 
from the waiver of such right by procuring the discharge of the at- 
tachment proceedings, and by filing its demurrer before the time when 
it could hâve been required by the law of the state or the rule of the 
court to answer or plead to the complaint. Waiver is usually a ques- 
tion of intentj and knowledgfe of the right, and an intent to waive it, 
must be made plainly to appear. Such intent is usually to be de- 
termined from the acts and déclarations of the party. It is not to be 
determined by the secret purpose or understanding of the party, but 
is to be ascèrtained from his acts and déclarations. To make ont a 
case of abandonment or waiver of a légal right, there must be a clear, 
unëquivocal, and décisive act of the party showing such a purpose, or 
acts amountîng to an estoppel on his part. The filing of the bond 
and procuring the order discharging the attachment were proceedings 
collatéral and incidental to the suit, and every right in respect to 
the cause pf action disclosed in the complaint reniains unaffected 
thereby. Thèse proceedings do not évince a plain purpose to waive 
the right of removal. Furthermore, by the act of March 3, 1875 (18 
Stat. 471, § 4), the validity of attachments in the state courts, and of 
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ail bonds, undertakings, or security giyen by either party, îs preserved 
after removal. This is persuasive eYidence that congress did not 
intend that the ghing of such bonds should bar the right of removal. 
The filing of the demurrer is the flling of an answer, within the 
meaning of the removal act. Martin's Adm'r v. Railroad Go., 151 
U. S. 674, 686, 14 Sup. Ct. 533. But that act does not provide that 
the pétition for removal shall be flled in the state court bef ore the 
flling of an answer or plea. It provides that the pétition for removal 
may be flled at the time or at any time bef ore the défendant is re- 
quired by law or rule of court to answer or plead to the complaint. 
The mère act of filing a demurrer in the state court, upon which no 
action is invoked or had, is not clear, unequivocal, and décisive évi- 
dence that the défendant intended to move such demurrer to a hear- 
ing in the state court. The act is equivocai, and is as consistent with 
the intention to move it to a hearing after removal as before, To 
operate as a waiver, the act of the party must be irreconcilably ré- 
pugnant to the assertion of his légal right. The mère flling of an 
answer or demurrer does not, in th.e opinion of the court, présent a 
case of such irreconcilable repugnancy. Perhaps, if the demurrer 
had been argued and decided before the time for removal had expired, 
it would hâve constituted a waiver, and would hâve barred the right 
of removal. Martin's Adm'r v. Railroad Go., supra. The following 
cases more or less directly support the foregoing views: Gavin v. 
Vance, 33 Fed. 84, 92; McKeen v. Ives, 35 Fed. 801; Tan-Bark Go. v. 
Waller, 37 Fed. 545; Gonner v. Goal Go., 45 Fed. 802; Garrard v. 
Silver Peak Mines, 76 Fed. 1; Purdy v. Wallace, Mûller & Go., 81 Fed. 
513; Goldey v. Morning News, 156 U, S. 516, 15 Sup. Ct. 559, The 
motion to remand is overruled. 



EIGHMY V. POTJCHEB. 

(Circuit Court, N. D. New York. January S, 1898.) 

Removal of Causes — Action against United States Official. 

An action against a United States district attomey for malicious prosecu- 
tion will not be remanded to the state court when ail of tlie proceedings 
In tlie criminal action were by United States officiais, in a fédéral court, for 
a violation of fédéral lawa. 

This was an action by Jolin W. Eighmy to recover damages from 
William A. Poucher for malicious prosecution. The cause was re- 
moved from the suprême court of New York ïo the United States cir- 
cuit court, and plaintifl moves to remand, 

John W. Eighmy, in pro. per. 
W. F. Mackey, for défendant. 

COXE, District Judge. The défendant, wMle acting as United 
States district attorney for thia district, caused the plaintiff to be in- 
dicted, arrested and tried for an alleged violation of the pension laws. 
At the trial the court directed a verdict of acquittai. This action is 
for malicious prosecution based upon the foregoing facta. It; was 
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brought originally in the suprême court of the state, and was removed 
by thé défendant to this court upon the ground that he was a United 
States officiai acting nnder the constitution and laws of the United 
States. The plaintift" now moves to remand. 

The défendant, who caused the complaint to be made against the 
plaintiff, the marshal, who arrested him, and the judge, A¥ho tried 
him, were ail fédéral oflScials. The grand jury which found the in- 
dictment was impaneled in a court of the United States. The laws. 
which it was charged the plaintiff violated, were laws of the United 
States. The department to which, it was alleged, he transmitted 
false papers, was a department of the United States. In short, ail 
the proCeedings against the plaintiff were by United States offleials 
in a United States court for violation of United States laws. The 
trial of this action, therefore, may involve and draw in question di- 
rectly ot indirectly the fédéral laws, practice and procédure, the valid- 
ity of the organization of the grand jury and the title, authority and 
power of several e:^ecutive and judicial ofScers of the gênerai gov- 
emment. Thèse are ail questions for the courts of the United States 
to détermine. Without pursuing the discussion further it is thought 
that the facts bring this cause directly within the reasoning of Ten- 
nessee V. Davis, 100 U. S. 257; In re Neagle. 135 U. S. 1, 10 Sup. Ot. 
658: Houser V. Olayton, 3 Woods, 273, Fed. Cas. NO; 6,739. As the 
complaint allèges "that during ail the time and times above men- 
tioned the said défendant William A. Poucher was United States at- 
torney duly commissioned by the United States" the déplorable re- 
suit of Walker v. Collins, 167 U. S. 57, 17 Sup. Ot. 738, need not be ap- 
prehended. The motion to remand is denied. 



SBCCOMB V. WURSTER, Mayor, et al. 

(Circuit Court, E. D. New York. December 22, 1897.) 

1. Strket Railroads— Qeanting dp Fhanohibk — Injonction — Rights of 
Abutting Owner. 

The mère granting of consent by the local authorlties to the building 
and opération of a Street rallroad does not constitute Irréparable injury to 
abutting property, so as to entltle an owner to maintaln a suit to enjoln 
such action. 

9. JURISDICTION OF FEDERAI, COURTS — TaXPATER'S SdIT. 

TJnder the New York statutes authorizing sults by taxpayers (Laws 1881, 
c. 531; Laws 1887, c. 673; Laws 1892, c. 301), although the entire body 
of taxpayers In a clty, the clty Itself, and the gênerai public may be Inter- 
ested in the resuit, a complalnant cannot be compelleil to admit others as 
co-complainants; and a fédéral court bas jurisdictlon of such a suit where 
the requislte dlversity of cltlzenshlp exista between the parties to the record. 

8. Taxpayers' Suits — Right to Preliminaat iNjuNCTioNi 

In a taxpayer's suit under the statutes of New York to restrain an al- 
leged illégal officiai act, which, if iUegal, could not confer any rights nor 
work Irréparable injurj- to complalnant, to entltle the complainant to a 
prelimlnary Injunction the right to such relief must be made clear and 
certain. 

4, FEDERAL CooRTs— Construction op Statotk— Décision op State Court. 

A décision of an appellate court of the state construing a state statute 

wiU be foUowed by a fédéral court In determining a motion for a prelim- 



SECCOMB V. WURSTEB, 857 

Inary Injimctlon In a taxpayer's suit, though the question has not been 
settled by the state court of last resort 

6. Street Railroads — Qhantinq of Stbbbt Franchisb — Chabteb ob- Great- 

BR New York. 

That section 74 of the Greater New York charter (Laws 1897, c. 378), 
which preseribes the procédure in granting franchises in the streets of 
the City, tooli effect upon its passage, instead of coming into force with 
a majority of the charter provisions, on January 1, 1898, is not so clear as 
to warrant a fédéral court, in the absence of a construction by the state 
courts, in restraining by a preliminary injunction the action of the munici- 
pal authorities in granting a franchise to a street railroad in accordance 
with the provisions of previously exlstlng statutes, where sueh injunction 
would hâve the effect to prevent any action by such authorities during the 
remalnder of thelr officiai existence. 
8. Same— Consent to Use Streets— Procédure dp City Cottncii,. 

Under section 92 of the New ïork Railroad Law, which requires public 
notice to be given of the tlme and place of the first considération by a eom- 
mlttee of the common council of an application for consent to use streets 
for railroad purposes, the fact that after such notice has been glven and 
hearings had, and whlle the matter Is stlU in the hands of the commlttee, 
Its membership is changed In part, the council remaining the same, does 
not necessitate a new notice, nor render the action of the, council after the 
commlttee has made its report Invalid. 

7. Same — Injunction against Granting Franchise— Legalitt of Incorpor- 

ation. 

That a street-raiiroad company is wlthout the certiflcate of the board of 
railroad commissioners required by section 59 of the railroad law, showlng 
that It has published its articles of incorporation as therein required, and 
that public convenience and necessity requlre the construction of such 
railroad, does not, under the conflictlng décisions of the state courts, so 
clearly Incapacltate such company to recelve a franchise to use the streets 
of a city as to justify a court In restraining the clty authorities from 
granting such franchise by a preliminary injunction In a taxpayer's suit. 

This was a bill by Mary T. Seccomb against Frederick W. Wurster, 
as mayor of the city of Brooklyn, David S. Stewart and 27 others, 
constituting the board of aldermen, and the East River & Atlantic 
Océan Eailroad Company, to enjoin the granting of a franchise to the 
défendant railroad company in certain streets in Brooklyn. 

This Is a motion for an injunction pendente lite. as prayed in the blU. The 
suit was originally begun against the mayor and the board of aldermen only, 
and relief prayed for against them. Subsequently, and before the argument 
of this motion, the railroad company, upon Its own application, and with the 
consent of the solicitors for the complainant, was joined as a party défendant. 
AU the défendants are citizens of the state of New York, and résidents of the 
Eastern district. The complainant is a citizen of the state of ConneetIcut, 
résident of Washington, in said state. The suit is brought to prevent the de- 
fendants, members of the board of aldermen, from votlng to pass a certain 
resolution adopted by said board of November 29, 1897, over the veto of the 
mayor, and also to prevent said défendants, members of the board of alder- 
men, from "passing or adopting any resolution whatever granting or purport- 
ing to grant to the East River & Atlantic Océan Railroad Company, aforesaid, 
any franchises or rights whatsoever, except in conformlty to and in compli- 
ance with sections 73 and 74 of chapter 378 of the Laws of 1897 of the State 
of New York, known as the 'Greater New York Charter,' and section 92 of 
the raUroad law of the state of New York." The complainant avers that she 
is the owner of real estate situated on Hlcks street, in the city of Brooklyn, 
which is assessed in the amount of $25,000, upon which she is liable to pay, 
and has pald, the tax annually imposed; that the East River & Atlantic Océan 
Railroad Company was organized on or about November 15, 1895, and made 
application, on or about February 3, 1896, to the board of aldermen, for con- 
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Bëflt "aiid" pèftoission to c&listi-uct,' maintain, and operate a street-surface rail- 
way through certain streets and avenues, •wblch are set forth In détail In the 
complaint; that on February 3, 1896, this application was referred by the 
board of aldermen to Its committee on railroads, whieli committee gare pub- 
lic iëaring Upon said application, on certain days in 1896, speciflcally set forth. 
It Is further averred that on or about January 4, 1897, the said board elected 
a new président from Its body, who, on or about January 12, 1897, appointed 
new standing commltteeS, among others a committee on railroads; appar- 
ently. thls committee consists of seven members, and five of those composing 
the présent committee were also members of the committee of 1896; that the 
committee on railroads, as constituted durlng the year 1897, presented a 
report, on or about November 29, 1897, recommending the granting of the 
application of the défendant rallroad company; that thereupon a resolution em- 
bodying said report and granting said application was adopted by the said 
board; that no public hearings, either before the board or the committee, were 
had, other than those above referred to, which were had in the year 1896. 
The complaint charges that the said, resolution of the board is illégal and 
vold, for the reason that said pétition was not considered after due public 
notice, as required by paragraph 92 of the rallroad law of the state of New 
York. It further charges that the action of the board in passing such reso- 
lution was illégal, nuU, and void, because in contravention of section 59 of 
chapter 565 of the Laws of 1892, which provides that no railroad corporation 
thereafter formed shall exercise the powers conferred by law on such corpo- 
ration until the dlrectors shall cause a copy of Its articles of association to be 
published, and untll the board of railroad commlssioners shall certify that 
such publication has been made, etc. 

Various other spécifications of illegality are set forth In the complaint, a 
brlef statement of which will be found in the following opinion. ïhe most 
important of thèse, and the one to which argument has been more partieularly 
addressed, is the averment that the said resolution is illégal, nuU, and void, 
because it is In contravention of paragraphs 73 and 74 of the Greater New York 
Charter (Laws 1897, e. 378). Thèse sections are as foUows: 

"Sec. 73. After the approval of this act no franchise or right to - use the 
streets, avenues, parkways or highways of the city shall be granted by the 
municipal assembly to any person or corporation for a longer period than 
twenty-flve years, but such grant may at the option of the city provide for 
giving to the grantee the right on a fair revaluation or revaluations to renew- 
als not excéeding in the aggregate twenty-flve years. Such grant. and any 
contraet in pursuance thereof , may provide that upon the termination of the 
franchise or right granted by the municipal assembly the plant, as well as 
the property of the grantee in the streets, avenues, parkways and highways 
wlth Its appurtenances, shall thereupon be and become the property of the 
city wlthout further or other compensation to the grantee; or such grant and 
contraet may provide that upon such termination there shall be a fair valu- 
ation of the plant and property which shall be and become the property of 
the elty' on the termination of the grant on paying the grantee such valua- 
tlon. If by vlrtue of the grant or contraet the plant and property are to 
become the city's, vsrlthout money paymenl therefor, the city shall hâve the 
option either to take and operate the said property on its own account, or to 
renew the said grant for not excéeding twenty years upon a fair revaluation, 
or to lease the same to others for a term not excéeding twenty years. If the 
original grant shall provide that the city shall make payment for the plant 
and property, such payment shall be at a fair valuation of the same as prop- 
erty excluding any value derived from the franchise; and if the city shall 
make payment for such plant and property It shall in that event operate the 
plant and property on Its own account for at least five years, after which it 
may détermine either to continue such opération on its own account, or to 
lease the said plant and property and the right to use the streets and public 
places In connection therewlth for llmlted periods, in the same or similar man- 
ner as it leases its ferries and docks. Bvery grant shall make adéquate pro- 
vision, by way of forfeiture of the grant or otherwise, to secure efficiency of 
public service at reasonable rates, and the maintenance of the property in 
good condition throughout the full term of the grant. The grant or contraet 
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shall also speclfy the mode of determinlng the valuatlons and revaluatlons 
therein provided for. 

"Sec. 74. Before any grant of the franchise or rlght to use any street, avenue, 
parkway or highway shall be made, the proposed spécifie grant embodied in 
the form of an ordinance with ail of the terras and conditions, including the 
provisions as to rates, fares and charges, shall be published at least twenty 
days In the City Record and at least twlce in two daily newspapers published 
In the City to be designated by the mayor at the expense of the proposed 
grantee. Such ordinance shall on its introduction and flrst reading be referred 
by the municipal assembly to the board of estimate and apportionment, who 
shall make inquiry as to the money value of the franchise or privilège pro- 
posed to be granted and the adequacy of the compensation proposed to be 
pald therefor, and no grant thereof by the municipal assembly shall be made 
except on terms approved by vote or resolution of the board of estimate and 
apportionment, entered on the minutes or record of such board, and every ordi- 
nance containing or making such grant shall require the concurrence of three- 
fourths of ail the members elected to each branch of the municipal assembly 
as shown by the ayes and noes there recorded and the approval of the mayor, 
and thirty days at least shall intervene between the introduction and final 
passage of any such ordinance. It shall require a vote of five-sixths of ail 
the members elected to each branch of the municipal assembly to pass such 
ordinance over the mayor's veto. Thls act shall apply to any renewal or 
extension of the grant or leasing of the property to the same grantee or others." 

The complaint further avers that there is sufficient ground to believe that, 
unless restrained by injunction, the board of aldermen will pass the résolu- 
tion over the veto of the mayor; and that, in the event of their being re- 
strained by injunction from such action, there is good reason to believe that 
they will adopt a new resolution, granting to the said railroad company the 
consent of the local authorities to the construction and opération of their road 
for the period of 25 years. The application for preliminary injunction is sup- 
ported by affidavits. 

Cameron & Hill and Fred. K. E. Coudert, for complainant. 
Joseph A. Burr, Corp. Counsel, for mayor, etc., of city of Brooklyn. 
Luke D. Stapleton, for certain défendants. 
James C. Church, for défendant East Eiver & A. O. R. Co. 

LACOMBE, Circuit Judge (after stating the facts). There was 
some discussion upon the oral argument as to whether complainant 
brought this suit as a taxpayer, under the express statutory provi- 
sions authorizing such suit (Laws 1881, c. 531; Laws 1887, c. 673; 
Laws 1892, c. 301), or as an individual abutting owner, to prevent 
some anticipated injury to her individual property. The complaint is 
evidently f ramed as a taxpayer's bill under the statute. It contains 
the averments as to payment of taxes which said statute calls for; 
and it is thought that upon the oral argument it was conceded by 
complainant that this is a taxpayer's suit, under thèse statutes. It 
will be treated as such in this opinion, for under any other theory 
the relief asked for by way of preliminary injunction would be pré- 
maturé. There is nothing to show that the granting of a consent to 
build and operate a street railroad by the local authorities contrary 
to the provisions of law will work irréparable injury to the abutting 
owner. When the railroad company, relying upon such consent, may 
undertake to build its road, such abutting owner may apply "for re- 
lief; but that time may never corne, and, until some danger peculiar 
to the abutting property îs threatened, the owner of such property is 
in no position to demand a preliminary injunction peculiarly for its 
protection. 
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It is coiitended in opposition to thé motion that, if complainant is 
suing under the taxpayer's act, the suit is one in which the parties 
în interest on the complainant's side are in reality the city of Brook- 
lyn and the gênerai body of taxpayers therein, and that the fédéral 
court Would hâve no jurisdiction of such an action. The statote 
gives to any person whose assessment shall amount to |1,000, and 
who shall be liable to pay taxes on such assessment, and shall hâve 
paid them within one year, an independent right to sue and to prose- 
cute the suit thus brought, without being compelled to allow other 
parties in interest to corne in and join themselves as co-complainants. 
It is true that the city of Brooklyn, other taxpayers therein, and, in- 
deed, the public generally, are interested in the resuit, possibly more 
interested than this complainant ; but, so long as she chooses to pros- 
ecute this suit as sole complainant, none of those thus interested can 
become parties to the record on the complainant's side of the contro- 
versy. This is determinative of the objection. "In controversies be- 
tween citizens of différent states, the jurisdiction of the fédéral courts 
dépends, not upon the relative situation of the parties concerned in 
interest, but upon the relative situation of the parties named in the 
record. * * • If [parties plaintiff] are personally qualified by 
their citizenship to bring suit in the fédéral courts, the jurisdiction is 
not defeated by the fact that the parties whom they represent may 
be disqualified." Coal Co. v. Blatchford, 11 Wall. 175; Pennington 
V. Smith, 24 0. C. A. 155, 78 Fed. 399. The taxpayer's act expressly 
gives the right in a proper case to maintain an action to prevent any 
illégal ofQcial act. It is the theory of the act that, vs^hen it shall 
appear that proposed oflBcial action is illégal, the courts may prevent 
the taking of such action, although, being illégal, it would, if taken, 
conf er no rights upon any one. In order, hovrever, to entitle the 
complainant bringing suit under the provisions of that act to a pre- 
liminary injunction, the right to such relief must be made clear and 
certain. 

The following excerpt from an opinion of the state suprême court, 
rendered in a case where consent to the opération of a street railroad 
was sought for, well expresses the principle which should govern upon 
applications of this sort. The décision was at spécial term, but the 
opinion, written by an able, careful, and experienced judge, has ap- 
parently never oeen questioned: 

"An injunction pendente lite should only be granted In a case like the présent, 
where the plaintiff clearly shows the officiai action complained of was illégal. 
Great injury wojild hère resuit to the défendant corporation from the grant- 
ing of such an injunction, while no irréparable injury would resuit to the 
plaintiff or the taxpayers generally for its refusai. The injunction sought 
pendente llte Is precisely the same as the injunction prayed for in the com- 
plaînt herein. The plaintiff thus asks us on motion to give him the équiva- 
lent of the final judgment upon a trial of the action. It is plain that, if his 
charges of illegality are sustained, the taxpayers will lose nothing by the pro- 
IK)sed sale. If, on the other hand, they are not sustained, the défendant cor- 
poration wlU lose ail it has thus far attained by the proceeding in question, 
and will be compelled to procefid de novo. Thèse considérations are conclu- 
sive agalnst the présent application; for it is entirely clear that such a case 
of Illégal officiai action as would justlfy the sweeping injunction asked has 
not been made out." Abraham v. Meyers (Sup.) 23 N. Y. Supp. 226, 228. 
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Such is the state practice, and in this circuit the fédéral courts do 
not grant injunctions pendente lite, which may change the defend- 
ant's position to his hurt withont securing to the plaintiff any right 
not already abundantly protected, except where the right to such re- 
lief is clear. 

In the case at bar, if the contemplated action of the board of alder- 
men, as local authorities, giving consent to the construction and op- 
ération of a road, be an exercise of power which they now possess, 
and which is in no way prohibited, the granting of an injunction pen- 
dente lite would not only postpone the exercise of that power, but 
would absolutely prevent any such exercise, since it is conceded that, 
after midnight on the 31st of December, whatever présent powers in 
that regard may be possessed by the board of aldermen will cease and 
détermine. Irréparable injury would thus be worked to the défend- 
ant railroad company. If, on the other hand, injunction pendente 
lite were refused, and the board of aldermen should thereupon grant 
the consent, and it should eventually be held by the court of last re- 
sort that such an act on their part was an illégal one (which is what 
eomplainant daims it is), no rights either of the complainant, of the 
city of Brooklyn, or of the taxpayers therein, would be in any wise 
impaired or affected by the refusai of the injunction, for such illégal 
consent would not be worth the paper on which it was written. 

The ground upon which complainant most strenuously relies is the 
assumed prohibition in sections 73 and 74 of the Greater New York 
Charter (called hereinafter the "New Charter"), which are quoted 
above. As will be seen, section 73 begins as foUows, "After the ap- 
proval of this act, no franchise or right to use the streets, ave- 
nues, parkways or highways of the city shall be granted by the mu- 
nicipal assembly to any person or corporation for a longer period than 
twenty-flve years,'-' and proceeds with detailed provisions as to renew- 
als, and as to disposition of plant upon termination of the franchise. 
In the récent case of Gusthal v. Board, 48 N. Y. Supp. 652, the appsUate 
division of the suprême court, First department, has construed this 
section, holding that this prohibition against granting a franchise or 
right to use the streets for more than 25 years is now in force. As 
the décision of an appeJlate court of the state construing a state 
statute, the conclusions in the Gusthal Case may be followed by this 
court upon such a motion as this, although the question be not as 
yet settled by the state court of last resort. Briefly stated, the rea- 
soning by which this conclusion was reached is as follows: The new 
charter contains the f ollowing section : 

"Sec. 1611. For the purpose of determining the effect of this act upon other 
acts and the efCect of other aets upon this act, this aqt shall, except as in this 
section is otherwise provided, be deemed to hâve been enaeted on the first cl.ay 
of January, in the year 1898. This act shall talîe effect on the flrst day of 
January, 1898: provided, however, that where by the terms of this act an 
élection is provided or requlred to be held or other act done or forbidden prior 
to January 1, 1898, then as to such élection and such acts, this act shall talie 
efCeet from and after its passage, and shall be enforeed immediately, anything 
in this chapter or act to the contrary notwithstanding." 

It is apparent from this section 1611 that the législature contem- 
plated that the act contained some prohibitive provisions which were 
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to go into effeet immediately on the passage of the act. The existing 
condition of affaira as to franchises was, f rom the city's standpoint, 
unsatisfactory. The création of the greater city would make such 
franchises more valuable, and induce a "pressure upon ail those vari- 
ons munlcipalities which for a short time possessed the right of 
granting permanent franchises, to grant such franchises to corpora- 
tions, bef ore the statute creating the Greater New York took effeet." 
The phrase "after the approval of the act" is a peculiar one. It must 
be presumed that it was coupled with the provisions of this particu- 
lar section, not idly, but for some intelligent purpose. In terms, the 
section forbids the doing of an act after the approval of the new char- 
ter (May 4, 1897). Therefore we hâve an instance of "an act forbid- 
den prior to January 1, 1898"; and, by virtue of section 1611, so much 
of the charter as in terms forbids such act takes effeet upon the pas- 
sage of the statute. To the suggestion that the prohibition was by 
its terms one operative only upon the "municipal assembly," — a body 
which would not come into existence until January 1, 1898, — it was 
replied that the important words of the section were those declaring 
the intention of the législature that, as to the power of granting fran- 
chises for more than 25 years, this section shall be taken ont of the 
gênerai provision by which the act was to take effeet on January 1, 
1898, and that this paramount intent must control the inconsistent 
subordinate provision. 

The next question to be decided is whether section 74 is also now 
in force, and whether the grant of consent to a street-railroad Com- 
pany by the local authorities in the city of Brooklyn, in conforraity 
to the provisions of law existing before the passage of the new char- 
ter, will be an illégal act, unless such consent be granted in strict con- 
formity to the provisions of section 74. It is thought that, for the 
purpose of determining its effeet upon prier acts, this section 74 
must be deemed to hâve been enacted on January 1, 1898, for the fol- 
lowing reasons : 

First. This section, unlike the other, does not contain any words 
declaratory of the paramount intention of the législature that it shall 
go into effeet on the approval or on the passage of the act. 

Second. Section 74 is not an essential and necessary adjunct to 
section 73. Section 74 provides that, before any grant of a fran- 
chise to use a Street shall be made, certain specified provisions of such 
proposed grant shall be published for a specified time "in the City 
Record," and in two daily newspapers ; that the proposed ordinance 
embodying the consent shall be referred "by the municipal assembly" 
to the "board of estimate and apportionment," who shall make cer- 
tain specified inquiries; that no grant of such consent shall be made 
except on terms approved by the "board of estimate and apportion- 
ment." Finally, it provides that such grant or consent shall require 
the concurrence of three-fourths of ail the members "elected to each 
branch of the municipal assembly," and further provides for a veto 
by the mayor, and for a vote passing the ordinance over such veto. 

It will be observed that this is a régulation of the method in which 
consents may be granted. It is one thing to prohibit the granting of 
any consenit whatever for a period of more than 25 years, and it is a 
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différent tMng to provîde in what manner consents for â perîod, ho\»- 
ever short, shall be obtained. 

Third. The language used in section 74 manifestly contemplâtes a 
State of affaira to come into existence only when the new charter 
takes effect. The dètailed provisions above referred to show this 
plainly. The "municipal assembly," composed of two branches, each 
meeting and voting independently of the other, is a new création. 
The publication of the "City Record" is provided for elsewhere in the 
new charter, and so is the création of a "board of estimate and ap- 
portionment," with functions extending throughout the territorial lim- 
its of the new city. In construing section 73, the single secondary 
phrase "municipal assembly" might fairly be subordinated to the par- 
amount intention expressed elsewhere in the section. In section 74, 
however, we hâve a succession of propositions which can hardly be 
called secondary, and no paramount intention inconsistent with those 
expressed in the section. 

Pourthi If section 74 be construed as complainant contends it 
should be, the resuit will be to hold that the Greater New York char- 
ter absolutely suspends the grant of any street-stirface railroad fran- 
chise within the territory constituting Greater New York, by some at 
least, if not by ail, of the local authorities within said territory, be- 
tween May 4, 1897, and January 1, 1898. Within that territory there 
now exista no "municipal assembly" composed of two branches. 
There is a board of estimate and apportionment in the city of New 
York, and another such board in the city of Brooklyn. Whether or 
not there be one in Long Island City this court is not advised, but cer- 
tainly among the other poUtical communities occupying the territory 
within the limita of the, new city, and not within those of the exist- 
ing cities, no such board is to be found. There is a publication 
known as the "City Record" in the city of New York. There is no 
such paper published in the other communities. If, therefore, the 
provisions of section 74 must be followed literally, or even substan- 
tially, in granting consents during the period between the passage of 
the act, on the Ist of January, no such consents can be granted at ail, 
at least within a considérable portion of the territory to be occupied 
by the new city. 

Fifth. The new charter was prepared by a board of eminent gentle- 
men of lai^e expérience in municipal législation, and such charter was 
passed by the législature as it came from the hands of the commis- 
sion with no material change. The primary function of the commis- 
sion was to prépare a body of statute law under which the new city, 
Consolidated from the several political communities aiready existing, 
was to hâve its life. Any régulation, modification, or repeal of 
the laws in force in such original communities, before they should 
become welded into the new city, is législation, germane, indeed, to 
the subject with which the commission was dealing, but not essen- 
tially embraced therein. It must be assumed that this eminent body 
of experienced men appreciated the différence between permanent 
législation for the new city and temporary législation for the original 
communities out of which the city was to be formed; and it might 
fairly be supposed that if the gentlemen who drafted this act and the 
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législature who passed it intended to proMbit absolutely and per- 
emptorily the granting of franchises in thé whole or in a part of sueh 
territory intermediate the passage of the act and January 1, 1898, 
they would hâve expressed that intention with no uncertain sound. 
There is nothing startling or unreasonable in ' the proposition that 
section 73 is to go into effect at once, and section 74 only when the 
new city cornes into existence. Having prohibited the local authori- 
ties in the original communities from granting franchises for more 
than 25 years, the législature might, without any inconsistency, leave 
them in ail other respects free to exercise the powers which they al- 
ready possessed during the remaining eight months of their exist- 
ence. It is quite conceivable that within the territorial limits of the 
new city there may be many local communities now existing which 
hâve absolutely nothing in common with their future fellow citizens, 
and which will hâve nothing in common with them for years to corne, 
except the bond of political union into a new municipality. It would 
not be surprising to flnd the législature leaving to such communities, 
within the 25-year limit, the power during the brief period which 
must elapse before consolidation to détermine for themselves what 
may be the immédiate needs of their particular locality in the matter 
of street-surface railroads, instead of relegating the whole matter to 
the décision of new boards, in which the delegates from such local 
communities might be hopelessly outvoted by other delegates, who 
may not hâve so intelligent an appréciation of the needs of the lo- 
cality. 

Sixth. It is contended that, inasmuch as section 74 f orbida the 
doing of certain acts therein specified, the language of section IGll 
makes it operative immediately upon the passage of the new charter. 
Section 74 contains an express prohibition in the phrase, "No grant 
by the municipal assembly shall be made except on terms approved 
by vote or resolution of the board of estimate and apportionment." 
It also contains an implied prohibition, -for the use of the phrase, 
"Before any grant shall be made, ♦ * ♦ [such grant] shall be 
published," etc., necessarily imports a prohibition against making 
grants without publication. The diiBculty, however, with the argu- 
ment from section 1611, is that it does not provide that the new 
charter shall take effect from its passage "where, by the terms of this 
act, an act is forbidden," but only "where, by the terms of this act, an 
act is forbidden prior to January 1, 1898"; i. e. is forbidden during 
the period subséquent to passage, and prior to January Ist. But sec- 
tion 74 does not, "by its terms," forbid any act during said period. 

In conclusion, therefore, while the décision of the appellate division 
in the Gusthal Case, holding that section 73 is now in force, is well 
within the limits of judicial construction as expounded by the courts 
of last resort (People v. Commissioners of Taxes, 95 N. Y. 558; Peu- 
ple V, Lacombe, 99 N. Y. 43, 1 N. E. 599; Church of Holy Trinity v. 
¥. S., 143 U. S. 457, 12 Sup- Ct. 511), and will be foUowe'd hère, it is 
thought that the further proposition contended for is Close upon the 
extrême border Une, and by no means so clear as to warrant the 
granting of an injunction pendente lite, in view of the possible ré- 
sulta indicated at the outset of this opinion. In the absence of any 
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State authorify supporting such proposition, this court must décide 
the question hère presented in accordance with its own opinion, unin- 
lluenced by the well-recognized doctrine that state court construction 
of state statutes will ordinarily be followed. In view of the fact 
that this same question is now before the appellate division, it would 
apparently be best to await its décision ; but the time lef t before the 
end of the year is so short that it would be unjust to the défendant 
Company to curtail such time by any order of this court, upon any 
doubtful construction of the law. 

The remaining points which hâve been argued may be briefly dis- 
posed of. 

Section 92 of the railroad law provides that, before acting upon an 
application for consent, the local authorities shaU give public notice 
thereof, and of the time and place when it will be flrst considered. 
It further provides that, whenever the consent of the common council 
of the city is applied for, the "first considération" of which notice is 
required may be by a committee of such common council. The com- 
mon council in the city of Brooklyn took office in January, 1896, for 
a period of two years. Public notice, in a proper f orm, by advertise- 
ment, was duly given of a flrst considération before the railroad com- 
mittee of that board, early in 1896, and hearings thereon were had 
before such committee. The common council, remaining unchanged 
in the meantime, has selected from its members a new président for 
the year 1897. It has substituted a new member on the railroad 
committee in the place of one who died, and, in reorganizing such 
committee for the year 1§97, has made one further change in its 
membership. The notice of the time and place when the application 
for consent is to be flrst considered seems to hâve been in strict con- 
formity to the provisions of the section. The common council which 
directed the giving of such public notice is the same common council 
that is now about to pass upon the application. In the absence of 
any authority sustaining such proposition, it is very far from clear 
that a change in the membership of the railroad committee will oper- 
ate to make the action of the common council illégal. 

It is further contended that the grant in question is illégal and 
void, for the reason that "it includes portions of streets and avenues 
not included in the défendant railroad company's certiflcate of in- 
corporation." This quotation from the brief asserts the existence of 
a fact which is disputed in the answer and aiîSdavits. In the ab- 
sence of the original certiflcate of incorporation or a certifled copy 
thereof, this court is not prepared to décide such disputed question 
of fact in favor of complainant upon ex parte affida^its. 

It is further contended that the défendant railroad company was 
without capacity to apply for or accept the grant of a franchise to 
build and operate its road. Complainant relies on section 59 of the 
railroad law, which provides that no corporation hereafter formed 
under the laws of this state shall exercise the powers conferred by 
law upon such corporation until the directors shall cause a copy of 
the articles of association to be published in one or more newspapers, 
nor until the board of railroad commissioners shall certify that such 
publication has been made, and that public convenience and necessity 
83F.-55 
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require the construction of snch railroad. Concededlj, tTxe défend- 
ant corporation holds no such certiflcate. The question is not a 
new one. It was considered in the case of a steam railroad in Peo- 
ple V. Board of Railroad Oom'rs, 4 App. Div. 259, 38 N, Y. Supp. 528, 
861; and compliance with the provisiona of the section above referred 
to was held to be a condition précèdent, even to the existence of a 
railroad corporation. The converse was held in the case of a street 
railroad by the suprême court in Erie county în McWilliams v. Jewett, 
36 N. Y. Supp. 620. The opinion in Re Empire City Traction Co., 4 
App. Div. 103, 38 N. Y. Supp. 983, looks in the same direction, although 
it is not precisely in point, since the conclusion arrived at is based upon 
another section of the railroad law, not presented in the case at bar. 
Suffice to say that, in face of the conflict of authority in the state courts 
above îndicated, it is by no means entirely clear that the action of the 
common council would be Ulegal, upon the theory that the défendant 
railroad company was without capacity to apply for or accept the 
grant. 

The application for an injunction pendente lite is granted as prayed 
for, so far as the provisions of section 73, prohibiting the grant of a 
franchise for more than 25 years, are concemed. In ail other re- 
spects the motion is denied, and the preliminary «tay racated. 



McBONNELL v. BURNS et al. 

(Clrcnlt Cîourt et Appeals, -Eighth Circuit December 18, 1897.) 

No. 894. 

L Promissort Notk— Effkot oï Indokskmbht ahd Tbansfer bt Ccllbotin» 
Bank. 

The indorsement of a note without recourse, after maturity, by a bank 
to whom it was sent for collection, to one paying full value therèfor, but 
who prlor to said transfer was a stranger thereto, 1b not a payment of the 
debt, but is a valid transfer of the note with its securlty. 
S. Same— Prioritt of Patmbnt. 

When several notes, falling due at différent tlmes, are secured by a 
chattel mortgage, the note flrst maturing is entitled to priorlty of payment 
eut of the mortgaged estate. 
t. FixTPREs— Chattkl Mortoagb on Machinkby. 

A chattel mortgage covering machlnery afterwards placed In a mlll la 
prier to a deed of trust executed after the mortgage, and conveying the 
miU property, when the grantor, who was also the mortgagor, treated 
Buch machlnery as personalty, and the trust deed recites that It Is aub- 
Ject to the mortgage. 

Appeal from the Circuit Court of the United States for the West- 
ern District of Missouri. 

Charles A. Bishop, Cromwell Bowen, and H. K White, for appel- 
lant. 
W. P. Hall and Vinton Pike, for appellees. 
Bef ore SANBOKN and TBAYEE, Circuit Judgea. 

PEE OURIAM. This is an appeal from a decree of the drcult 
«ourt for the foreclosure of a chattel mortgage and a sale of the mort- 
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gaged property. Upon an examination of the évidence in tlie rec- 
ord, and the questions of law presented thereby, we are convinced 
that the statement of facts made by the court below is correct, that 
its decree is right, and that the reasons for the décision it rendered 
are as clearly and forcibly expressed in its opinion as we could state 
them. The statement and opinion of the circuit court are accord- 
ingly aTiopted by this court. They are as foUows: 

"Statement of the Oase. 

"This controversy grows out of the foUowing state of facts: On the 16th 
day of April, 1891, S. J. Burns & Ce, a flrm name eomposed of S. J. Bums 
alone, bought a lot of machinery from the Des Moines Manufacturing & Sup- 
ply Company of lowa for use in a mill at St. Joseph, Mo., at and for the sum 
of $10,000, for whlch he executed to said Des Moines Company his three 
several promissory notes, for $3,333 each, payable in 8, 16, and 24 months, 
respectively, after date, with interest at 8 per cent, per annum, at the National 
Bank of St. Joseph, Mo. To secure such notes he executed a chattel mort- 
gage to said Des Moines Company on said machinery, etc., in said mill build- 
ing. Before the maturity of either of said notes the Des Moines Company, by 
Indorsement in blank, transferred said notes to the complainant, McDonnell. 
Some time after the exécution of said mortgage said Burns executed a second 
mortgage to Jeflerson Hosea, trustée, for the beneflt of the défendant the Ayr 
Lawn Company, which last-named deed of trust covered the real estate and 
building as well as the machinery therein. Upon the maturity of the first of 
said notes the complainant placed the same in the hands of the People's Sav- 
ings Bank of Des Moines, lowa, for collection, which was sent by said last- 
named bank for collection to the Saxton National Bank of St. Joseph, Mo. 
It presented the note for payment to the maker, but It was not paid by the 
maker. Shortly thereafter a représentative of the National Bank of St. Joseph 
appeared at the Saxton Bank, and offered to take up said note on behalf of 
the said Ayr Lawn Company on condition that the Saxton Bank would trans- 
fer to the Ayr Lawn Company said note by indorsement, without recourse, 
which the latter bank at first hesitated to do; but, the said représentative of 
the National Bank of St, Joseph declining to take the note on any other con- 
dition, the cashler of the Saxton Bank, after consultation with its président, 
accepted the money, and indorsed the note, as cashier for said bank, without 
recourse. The money thus paid was furnished by the Ayr Lawn Company, 
and the purchase was made by it on its own account, and the note taken by 
It as security. The money was thereupon transferred by the Saxton Bank 
to the Des Moines Bank, and by the latter paid over to the complainant. At 
or about the time of the maturity of the remaining notes in the hands of the 
complainant he visited St. Joseph for the purpose of seeing about the collec- 
tion thereof, when he learned for the first time of the facts and circumstances 
under which the money was obtained for the first note, and the fact of the 
transfer by the Saxton Bank to the Ayr Lawn Company; the complainant 
hitherto belng under the Impression that the note had been paid by the 
maker, Burns. Burns having failed to pay said notes after thelr maturity, 
the complainant, McDonnell, has brought this bill in equity for the collection 
of the two notes yet owned by him, and for a foreclosure of said mortgage, 
and sale of the property to enforce the payment thereof. Prior to this suit 
the Ayr Lawn Company had f oreclosed the deed of trust aforesaid given to 
It by said Burns, and at the sale thereunder the respondent known as the 
'Burns Estate' beeame the purchaser of the property described In said deed of 
trust, and reeelved the trustee's deed therefor. The bill claims that the flrst 
note In question was in fact, so far as the complainant is concerned, paid off, 
and that the mortgaged property Is discharged from the lien therefor. The 
défendant the Ayr Lawn Company, on the other hand, claims that it beeame 
the purchaser and owner of said flrst-named note, and that the same is a lien 
on said property secured by the first-named chattel mortgage, and prays for 
récognition and enforcement thereof against said property, and that the same 
be paid first out of the proceeds of the sale under such foreclosure. The de- 
fendant Burns estate sets up In its answer the facts aforesaid respectlng its 
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purchase under the second deed of trust, and clalms that the machinery, etc., 
described in the first chattel mortgage, was of the nature of permanent fix- 
tures, appurtenant to the building, the title to whlch passed under the deed 
of trust under whlch It claims. 

"Opinion. 

"PHILIPS, J. T do not thînk thls case turns upon the question, as sug- 
gested by the learned counsel for complalnant, whether or not an agent to 
whom a note Is sent for collection has authority to negotiate and transfer It 
so as to pass the title thereto as against the owuer, the transférée knowing 
at the time the character in whlch the agent held it, nor whether the agent 
on such unauthorized transfer could escape his liability to account therefor to 
the owner, elther for the proceeds or as for the conversion. It may be con- 
ceded that such an agent Is wlthout authority, as against the princip.al, to 
transfer the title to a third party. Bank v. Davis, 14 N. J. Eq. 286; Meade 
V. Brothers, 28 Wis. 689; Kowland v. 81ate, 58 Pa. St. 146; Goorlfellow v. 
Landis, 36 Mo. 168; Smith v. Johnson, 71 Mo. 382; Quigley v. Bank, 80 Mo. 
289. But the question presented, under the facts of thls case, is whether or 
not a promissory note secured by a mortgage, and Indorsed in blank by the 
payée, and sent to a bank for collection, whlch bank accepts the money thereon 
from a third party to whom it indorsed the note, wlthout recourse, such third 
party furnishing his own money and taking the note as security therefor, is 
thereby extlnguished as a lien on the mortgaged property. The évidence does 
not sustain the broad statement of complainant's counsel, in their brlef, that, 
when the cashler of the collecting bank indorsed and delivered the note to 
the agent of the Ayr Lawn Company, he advised him of the lack of authority 
of the collecting bank to so transfer the note, or that he did so at the pur- 
chaser's risk, or the like. The substance of the évidence on thls point is 
given by McAlister, the cashler of the Saxton Bank, as follows: A représenta- 
tive of the National Bank of St. Joseph called to take up the note, requesting 
that it be not canceled; that it be transferred wlthout being canceled. 'We 
at first refused to aecept payment that way, and my recollection is that the 
assistant cashler of the National Bank of St. Joseph, Mr. Enright, insisted 
that we take the money that way; that was the only way he would pay it. 
Af ter Consulting wlth our président, we accepted payment, and transferred 
the note without recourse.' When the holder of the note was informed by 
Enright, who was acting for the Ayr Lawn Company, that he wanted the 
note indorsed, and would not take it In any other way, to whlch the collect- 
ing bank consented, it was évidence clearly indicating that the transaction 
was not designed to liquidate the debt, but rather a purpose to hold as a secu- 
rity for the money thus advanced. The note bore the indorsement in blank 
of the original payée and of the complalnant, McDonnell; and, although Mc- 
Alister held it for collection through his bank, that was not sufficient, as 
matter of law, to advlse the purchaser that the Saxton Bank would not aecept 
the money save in extinguishment of thé debt. The note did not lose its 
character as negotiable paper by being past due. By the very act of indorse- 
ment the holder warrants that the note is genuine, and is precisely what it 
purports to be on its face,— a valld, living debt. 1 Daniel, Neg. Inst. par. 607, 
p. 700; Bank v. Smlley, 27 Me. 225; Challiss v. McCrum. 22 Kan. 121; Lo- 
max v. Picot, 2 Rand. (Va.) 260. The law of thls case. In my opinion, is settled 
by the discussion In Dodge v. Trust Co., 93 U. S. 379. It matters not that 
that was a case between the holder of the note, who had taken it by purchase 
from the collecting bank, and the maker of the note. The court expressly 
said: 'By law a collecting bank is the agent of the holder of the note, and 
in no sensé the agent of the maker.' The court further observes that there 
would be no Impropriety in and no objection to 'a transfer to a third person 
paying the money Instead of a technical payment and discharge of the note. 
It is to be observed, also, that payment technically can only be made by a 
party to a bill, or by a stranger supra protest. Such parties may elther pay 
In satisfaction of the note, or pay and hold as by transfer, leaving it an exlst- 
Ing security. It can therefore make no différence to the holder whether, 
when taken by a stranger, it is taken and held as upon a transfer or in satis- 
faction of the instrument. The negotiability of a bill or note remains after 
maturity, as before, subject to the equities between the parties.' The court, 
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after adverting to the rule of law that an agent to whom a note is sent for 
collection cannot transfer or pledge the same elther In payment of bis own 
debt or for his own benefit, and that such transférée with knowledge, or after 
maturity, acquires no title as against the true owner, yet, in respect of a third 
party who takes the note from the collecting agent, the court distinctly says 
that 'where the intention to continue the existence of the note, and not to can- 
cel it by payment, is made évident, when the money is paid to the collecting 
agent appointed to receive, and the owner of the note receives the money due 
to him, the authorities sustain the transaction as a purchase.' In such cases 
the question is simply one of intention. If the party who furnished the money 
intends thereby not to satisfy the debt, but to acquire the purchase for him- 
self, and it is transferred to him, the debt is Continued, and inures to the 
benefit of such purchaser. This proposition is broadly asserted and main- 
tained by the suprême court throughout the opinion, and by the citation of 
numerous authorities. This, too, is the doctrine of the suprême court of this 
State. Swope v. LetHngwell, 72 Mo. 348. See, also, the. foUowing cases: 
Barney v. Clark, 46 N. H. 514; Wilcoxon v. Logan, 91 N. C. 449; Ramsey 
T. Daniels, 1 Mackey, 16; Eand v. Barrett, 66 lowa, 736i, 24 N. W. 530; Hor- 
ton V. Manning, 37 Tex. 23; Brice's Appeal, 95 Pa. St. 150. What right bas 
the complainant, as against the party thus taking the note, to complain of the 
transaction? He got the defendant's money, and not that of his debtor. He 
has not retumed the money nor offered to do so. True it is that he may not 
hâve tlie same amount of seourity for the payment of the two remaining notes 
in his hands had the iirst note in fact been paid and discharged by the debtor. 
But he has not been prejudiced or injured nor misled by any act of the Ayr 
Lawn Company. He has the same security for the debt to-day that he had 
when the Ayr Lawn Company purchased the first note. By his own act in 
placing the note, with the blank indorsement of the payée, in the hands of 
the banli, without more, he invited the public to take it without knowledge 
of any restrictions on the power of the bank to transfer It. It does seem to 
me that in such conjuncture the equities are ail in favor of the Ayr Lawn 
Company. If the complainant has any grievance to complain of in that trans- 
action, It should rather be of the collecting bank, who, it seems from the évi- 
dence in the case, did not advise the bank at Des Moines, in transmitting the 
money, of the circumstances under whieh it was collected, nor of the fact of 
the transfer of the note to the Ayr Lawn Company. Had complainant been 
so advised at the time, and he had been dissatisfled with the arrangement, 
certainly he could not hâve complained thereof, as against the Ayr Lawn 
Company, without first returning the money, nor can he now hold onto the 
fruits of his agent's transaction while complaining of his departure from in- 
structions. 

"The other question raised between the complainant and the Ayr Lawn 
Company is whether the three notes on a foreclosure sale of the mortgage 
property shall be paid pro rata out of the proceeds or whether the note of the 
Ayr Lawn Company shall hâve priority. TJnder the rule of this state where 
the mortgage was given and the property is situa ted, the note first maturing 
must be first paid out of the proceeds of the foreclosure sale. New York Se- 
curity & Trust Co. V. Lombard Inv. Co., 05 Fed. 271, loc. cit. 

"The remaining question for décision is whether the respondent Burns estate, 
under the junior deed of trust, acquired the title to the mortgaged property 
freed from the asserted lien under the first mortgage. The contention of the 
Burns estate Is that the property in question was an appurtenant so aflixed 
to the freehold that it passed by the deed of trust conveying the latter. This 
position i« not maintainable. In the first place, at the time of executing the 
mortgages In suit, the mortgagor recognized and treated the property as per- 
sonalty, and severable from the building. He would theref ore be estopped from 
asserting the contrary. The deed of trust under which the Burns estate daims 
title recites on its face that 'part of whieh machinery is subject to a deed of 
trust or chattel mortgage heretofore made.' The grantee under such a mort- 
gage takes cum onere. This should be so especially in this case, in view of 
Ûie fart that the second deed described the same property in part as 'flxtures, 
machinery, and miller's outfit.' Without entering into any discussion of the 
vexed question of the définitive line where machinery placed in a building 
becomes a permanent flxture, and where it retains its character as personalty. 
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or wlthout entering into the distiijctlon between the rights of mortgagor 
against the mortgageé, and those ol lessor against lessee, it Is sufflcient to say 
that in a case like the one at bar, ■where the owner has given a lien upon the 
spécifie machinery described as being in a house, and a subséquent mortgageé 
takes with an aftirmation in his grant of the liability of the machinery to a 
prior mortgage, he ought net to he heard to deny the existence of the burden 
on the property as against the parties to the flrst mortgage. And most cer- 
tainiy, where he does undertalie to subvert the claim of the senior mortgage 
on the ground that such machinery is a part of the freehold, the burden should 
rest upon him to establish clearly the character of the property claimed by 
him. The only évidence in this case, outside of the description in the deed 
of trust Itself, respecting the manner in which this machinery was placed in 
the mill, is the mère statement of Burns in his déposition that the 'boilers and 
machinery were put in lilie other machinery. The engine was bolted down, 
and the other machinery attached to the floor. They made an oatmeal mill.' 
It would not be admissible for the court upon such a statement to détermine 
vrhether there was permanency in this attachment, or vs'hetber it was of such 
a character as to be separable from the building without injury thereto. This 
issue is found for the complainant. Decree in accordance with the foregoing 
opinion." 

And upon this opinion the decree below is afflrmed, with costs. 



FAKMERS' LOAN & TRUST 00. v. MEMPHIS & 0. R. CO. et aL 

(Circuit Court, W. D. Tennessee. February 10, 1897.) 

Agbncy— Ratificatioh op Agewt's Acts bt Princtpal— Effect. 

Under a provision of a railroad mortgage that, on default in payment of 
any installment of Interest, continuing for 60 days, the holders of one-thlrd 
in amount of the bonds secured mlght déclare the principal of the debt 
due, by an Instrument executed by them "or their attorneys in fact thereto 
duly authorized," and dellvered to the trustée, such a déclaration of ma- 
turity was signed by a person as attorney in fact for his wife and two 
brothers, who were bondholders. He had no written authority at the 
time, but an instrument ratlfying his act was executed by the persons for 
whom he acted after the flling of a biU for foreclosure by the trustée. 
Eeld, that such ratification rendered valld and efCective the act of the attor- 
ney as against the mortgagor and a second mortgageé. 

Bill for foreclosure by the Farmers' Loan & Trust Company against 
the Memphis & Charleston Eailroad Company and others. 

Turner, McClure & Ralston and Estes & Fentress, for complainant. 
F. P. Poston and Turley & Wright, for défendants. 

LURTON, Circuit Judge. This is a bill under which it is sought 
to foreclose a mortgage styled the "First Consolidated Mortgage" 
of the Memphis & Charleston Railroad Company. It was intended 
that two older séries of bonds would be retired by bonds secured 
hereunder. In part this has been done, though not altogether. It 
is therefore sought to sell subject to the lien of the senior outstand- 
ing mortgages. This Consolidated mortgage was made August 20, 
1877, to secure an issue of bonds aggregating $4,700,000. Of thèse 
only $2,264,000 hâve been actually issued. The remainder are in 
the hands of the trustée, and held for the purpose of taking up out- 
standing flrst and second mortgage bonds. Thèse Consolidated bonds 
mature January 1, 1915, and hâve annexed coupons for interest, pay- 
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able each recurring six months. The case cornes on now to be heard 
upon the pleadings and proof, and a final decree of foreclosure is 
sought, both for principal and interest. The right to such a decree 
is predicated upon a default in the payment of interest aecruing July 
1, 1893, January 1, 1894, July 1, 1894, January 1, 1895, and Julv 1, 
1895; this bill having been flled August 2, 1895. 

The bill particularly allèges tbat demand had been made for the 
payment of the interest aecruing July 1, 1893, and that payment was 
refused; that this default continued for more than 60 days after 
such demand; that thereupon holders of more than one-third in value 
of the outstanding bonds had, by an instrument in writing, flled with 
the trustée, elected that the principal of the said bonds should imme- 
diately become payable, and requiring the trustée to foreclose the 
mortgage. This précipitation of the maturity of the principal of the 
bonds is claimed or asserted by virtue of the first pro^dso of the 
mortgage, which is in thèse words : 

"In case default shall at any time be made by the party of the flrst part in 
the due and punctual payment of any installment of semiannual interest at 
any time becoming due and payable upon any of the said bonds wlthin the 
aggregate amount of forty-seven hundred thousand dollars, issued under the 
security of this mortgage, as aforesaid, and if any such interest shall remain 
in arrear and unpaid for sixty days after demand thereof, then, and in suclï 
case, if, and when thereafter, the holders at the time being of one-third in 
amount of the then outstanding bonds issued under and entitled to the beneflt 
of the security of this mortgage shall, by instrument or instruments executed 
by them respectively, or their attorneys in fact thereto duly authorized, and 
delivered to the party of the second part, or its successor or successprs, as 
trustées hereunder, so elect, the principal sum secured by and payable upon 
ail and singular tlie said bonds, within the aggregate amount of forty-seven 
hundred thousand dollars, issued under the security of this mortgage as afore- 
said, with ail arrears of interest thereon, shall become Immediately due and 
payable, although the time for the payment of said principal originally stipu- 
la ted iu said bonds shall not y et hâve arrived; anything in the said several 
bonds contained to the contrary notwithstanding." 

Every important averment of this bill is put in issue both by the 
Memphis & Charleston Kaiiroad Company and the Central Trust 
Company of New York, which is made a défendant to the bill as 
trustée under a mortgage junior to the consolidated mortgage. The 
principal objection urged against a decree of foreclosure for the 
principal of the mortgage debt turns upon the authority of one D. 
Willis James to sign the déclaration of maturity for his wife, who 
owned four bonds of $1,000 each, and for two brothers, each owning 
twenty bonds of |1,000 each. Mr. James signed the names of his 
wife and brothers by himself as attorney. The défendants say that 
he was not the "attorney in fact thereto duly authorized" of the said 
signers, and that, if thèse names be eliminated, a valid élection by 
one-third in value of ail outstanding bonds bas not been declared. 
It clearly appears that Mr. James had a gênerai paroi authority f rom 
his wife and brothers to act for them as he deemed best in respect to 
the management and disposition of thèse securities. But it is also 
admitted that he had no written letter of attorney particularly au- 
thorizing him to do this act. That thèse persons owned the bonds 
for wMch their names are signed is sufiQciently made ont by the 
gênerai statement to that effect in Mr, James' déposition. Being 
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wholly undîsputed, we see no reason for inquiring into the source of 
his information. After the flling of this bill, thèse persons, in writ- 
ing, formally conflrmed and ratified the act of D. Willis James in 
making the déclaration of maturity now in question. If the légal 
effect of this ratification is to put the agent in same position as if 
he had had authority to do the act when done, there is no necessity 
for considering the question at the bar as to the meaning of the pro- 
vision in the mortgage touching the élection of holders of bonds 
through "attorneys in fact thereto duly authorized." The gênerai 
doctrine in respect of the ratification of the acts of one assuming 
without authority to act for another is that a subséquent "ratification 
opérâtes upon the act ratified precisely as though the authority to 
do the act had been previously given." Cook t. Tullis, 8 Wall. 338. 
"In short," says Justice Story, "the act is treated throughout as if it 
were originally authorized by the principal, for the ratification relates 
back to the time of the inception of the transaction, and has a com- 
plète rétroactive efificacy, or, as the maxim expresses it, 'Omnis rati- 
habitio retrotrahitur.' " Storv. Ag. § 244. The principle is clearly 
stated in the well-considered case of Wilson v. Tumman, 6 Man. & G. 
236, where it is said : 

"An act done for another by a person not assuming to act for himself , but 
for such other person, though without any précèdent authority whatever, be- 
comes the act of the principal, if subsequently ratified by hlm. In such case 
the principal is bound by the act, whether it be for his détriment or advantage, 
and whether it be founded on a tort or on contraet, to the same extent, and 
with au the same conséquences, which foUow from the same act done by his 
previous authority." 

Counsel for défendants seek to take this case without the gênerai 
effect of ratification by an application of the not very clear statement 
of a limitation found in section 246 of Story on Agency, where it is 
said that third persons will not be bound by the rétrospective con- 
séquences of ratification "if the act done by such person would, if 
authorized, create a right to hâve some act or duty performed by a 
third person, so as to subject Mm to damages or losses for the non- 
performance of that act or duty, or would defeat a right or an estate 
already vested in the latter." This limitation is evidently deduced 
from such cases as Buron v. Denman, 2 Exch. 167, Right v. Cuthell, 
5 East, 491, and Mann v. Walters, 10 Barn. & 0. 626. Thèse were 
cases of notices given of the détermination of leases by unauthorized 
persons assuming to be agents of the landlord. That Judge Story 
bases his text upon that class of cases is not only évident from the 
cases cited in the notes to the text, but from the stronger fact that he 
. illustrâtes the meaning of an otherwise cloudy statement by the illus- 
tration : 

"Thus, If a lease contains a condition that It may be determined by either 
party upon six months' notice, such notice, given by an unauthorized person 
ror the landlord, although subsequently ratified and adopted by the latter, wlU 
not be a vaUd notice to détermine the lease." 

The ground upon which such cases hâve been put is that stated 
in the subséquent part of the section from which I hâve been quoting, 
namely, that a notice to defeat an estate should be such a one as 
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that the tenant can safely act upon at the time he receives it, *'so 
tMt he may deliver up the possession at the end of six months, with- 
out being liable to further claims in respect to the remainder of the 
term." The cases iipon this subject hâve not been uniform. To 
this Judge Story calls attention in a footnote. In Koe t. Pierce, 2 
Camp. 96, a verbal notice to quit, by a steward of a corporation, was 
held ratifled and binding by the corporation bringing a suit founded 
on the notice; and in Goodtitle v. Woodward, 3 Barn. & Aid. 689, the 
décision is pnt upon ground quite antagonistic to the cases flrst cited. 
If such cases as Buron v. Denman and others cited above are sup- 
portable, it must be upon the ground that the tenant ought not to be 
subjected to the hazard of going out and remaining liable thereafter 
because the landlord elected to repudiate the notice given in his 
name. If not rested wholly upon this narrow ground, they are in 
seeming conflict with an older line of cases holding that an entry to 
make a claim, or to avoid a fine, or for a condition broken, if made 
by a person assuming to be the agent of the principal entitled to such 
claim or entry, would justify an action upon such acts by the principal 
upon the ground that his subséquent ratification -would supply the 
want of an original authority. Story, Ag. § 245; Co. Litt. 258; 
Fitchet V. Adams, 2 Strange, 1128. 

The distinction between the class of cases last cited and those of a 
notice to terminate a lease is very refined, and, as observed by Judge 
Story in a note to section 246 of his work on Agency, "stands upon 
reasoning not very satisfactory or clear." Judge Story, in his text, 
States the supposed distinction to be this: that in the latter case 
"the third person's act is not to dépend upon the validity of the entry 
at the time when it is made." And so, he adds : 

"The rule, 'omnis ratlhabltio retrotraliitur et mandate priori sequipareatur,' 
seems applicable only to cases where the conduct of the parties on whom it 
is to operate, not being referable to any agreement, cannot, in the meantlme, 
dépend on the fact whether there be a ratification or not." 

Counsel for défendants do not — and I say it with déférence — make 
a proper application of Judge Story's déduction from the leasehold 
cases. They say, in their printed argument, this : 

"The nnderlying principle is perfectly plain. If A. has acted as the agent 
of B., and B. has ratifled the act done, and taken advantage of it, if O. there- 
upon sues B. upon such act recognizing the agency, B. and C. hâve both (the 
one by the ratification of, and the other by his suit, recognizing the agency) 
estopped themselves mutually from denying It. But If A., not being the agent 
of B., undertalie to act for him so as to allow B. to acquire a right against 
C, and B., by ratification, attempt to acquire such right as one arising at the 
time A. acted, and datlng back to such time, such ratification is unavalling 
over C.'s objection. There Is no mutuality in the estoppel. Untll B. ratifled. 
he was not bound, and, 0. having done no act to consent to the ratification 
and récognition of the unauthorized agency against C. in Invlto, the agency 
cannot exist exeept from the time the authority was actually given. It Is not 
the case of a party being bound by the ratification of an agency, but of a 
party seeking by his own act of ratification to blnd the other party. A slmilar 
case would be where a plaintifif recognized a person who was not defendant's 
agent as such agent, while défendant refused to recognize and ratlfy, and who 
sought to bind défendant by the acts of such unauthorized agent bEscànse 
plaintifif had ratifled his acts. This, of course, is absurd, but it la the reductio 
ad absurdum of complainant's position in this case." 
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But |hat the effect of ratification is to bind tlie other contracting 
party is the very conséquence of the rétrospective effect of ratifica- 
tion. The books are full of cases in whicli the third party was held 
bound by a subséquent ratification. Were this not so, the act of "rati- 
fication would not be dragged back, as it were, and made equipoUent 
to a prior command," as the matter is put by Baron Martin in Brook 
V. Hook, L. R. 6 Exch. 96. "Thus," Judge Story says, "the effect of 
ratification is not only to bind the principal as to his agent, but as to 
the third party, and give the ordinary rights and remédies both for 
and against him." Story, Ag. § 245. 

In Wharton on Agency it is said: 

"The third party contracting is bound from the time of the Institution of the 
contract, and not merely from that of the ratification. The principal, by the 
act of ratification, puts himself in his agent's place. From this it follows 
that the ratification acts retrospectively, and nowhere is this more unhesltat- 
ingly expressed than in the Koman law. But," adds Prof. Wharton, "accepting 
this prlnciple as unquestloned, we must llmlt its application to the relations 
of the principal to the contracting third party. The third party is precluded 
from contesting the right of the principal to go back to the original Inception 
of the contract." Whart. Ag. §ê 76, 77. 

In the Law of Contracts, by Leake, at page 391, it is stated that : 

"The principal may also claim the beneflt of a contract professedly made on 
his behalf, and though it was made without his knowledge." 

A few illustrations from leading cases may serre to show how the 
rétrospective effect of ratification has found application. Where 
contracts were made in the name of the state, but without authority, 
a subséquent ratification was held to bind the third party in suits 
upon the contract. Ohio v. Buttles' Ex'r, 3 Ohio St. 309 ; Wisconsin v. 
Torinus, 26 Minn. 1, 49 N. W. 259; lowa v. Shaw, 28 lowa, 67. 
Where Insurance was effected by an unauthorized agent upon the 
interest of the plaintifl in a ship, it was held that the ratification of 
this act after the loss of the ship was operative, and made the con- 
tract binding upon the insurer. Hagedorn v. Oliverson, 2 Manie & 
S. 485. Where an offer of sale, made by O., was accepted by B. for 
A., it was held that by ratifying the act of B., though after the offer 
had been withdrawn, the contract was validated as of the date of the 
original acceptance, and that the intermediate withdrawal was inef- 
fective, and C. bound by the contract. Bolton v. Lambert, 41 Ch. 
piv. 295. This case was followed in Re Portuguese Consolidated Cop- 
per Mines, 45 Ch. Div. 16. In the case last cited certain shares in 
the corporation had been subscribed for, and allotments made, in 
the name of the corporation, by a board having no authority. Sub- 
sequently thèse allotments were ratifled by the corporation acting by 
a légal board of directors. It was held that the subscribers were 
bound, although they, before ratification, had withdrawn their sub- 
Bcriptions. That Mr. James' principals did not ratify his act until 
after this bill was filed seems of no importance if the ratification is 
to be given a rétrospective effect. Where a bill was indorsed to 
one Ancona, and a suit brought in his name as plaintiff by one assum- 
ing to be his agent, it was held that Ancona's ratification, after suit 
brought, of what had been done before, was équivalent to a prior au- 
thority. Ancona v. Marks, 7 Hurl. & N. 686. Thèse cases abun- 
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dantly illustrate what is meant by the ratification being équivalent 
to a prior command, and serve to shov? that the effect is not only to 
biiid the principal ratifying the act, but also the other contracting 
party. There are exceptions to thls raie, such as hâve been men- 
tioned by both Story and Wharton, namely, it will not be perniitted 
to defeat an estate vested in the third party, as in Lyell v. Kennedy, 
18 Q. B. Div. 796, and it will not be suffered to aflect innocent stran- 
gers who hâve acquired intervening rights by levy, attachment, or 
othenvise. Wood v. McCain, 7 Ala. 806 ; Whart. Ag. §§ 77-79 ; Tay- 
lor V. Robinson, 14 Cal. 396. Certainly neither the railroad company 
nor the junior mortgagee hâve acquired any intervening rights to be 
affected by ratification, and it is not pretendcd that its eiïect will 
be to defeat any vested estate, Neither can it be said that the con- 
duct of the railroad company, on whom ratification is to operate, de- 
pended in the meantime on whether there would be ratification or 
not. The holders of thèse bonds had an option to mature the prin- 
cipal according as they should deem best. That option arose ont of 
the default of the railroad company in respect of interest. When 
that default was suiïered to continue for 60 days atter demand, the 
option arose, and could only be eut ofl by payment before a déclara- 
tion of maturity. 

The coupon in respect to which the original Mil made a deflnite 
statement of demand was paid, but not until after the déclaration 
of maturity, which déclaration operated, when filed with the trustée, 
to mature the principal. It follows, therefore, that payment of that 
coupon did not defeat the suit, for the whole debt was due and un- 
paid, except the coupon of July, 1893. Between the filing of the 
instrument of maturity and the time of ratification the debtor com- 
pany did nothing, and incurred no loss, risk. or danger. The instru- 
ment purported to be signed by one authorized to act for those whose 
names he signed. It was an act clearly in the interest of those for 
whom he assumed to act, and its ratification could not possibly work 
a surprise. It was only a matter of évidence whether James had au- 
thority to sign for his wife and brothers, and "proof of subséquent 
ratification is suiïicient, and dispenses with proof of prior authority, 
though the prior authority is required to be in writing or under seal." 
Leake, Cont. pp. 388-39i; Tupper v. Foulkes, 9 C. B. (N. S.) 797; 
Bolton V. Lambert, 41 Ch. Div. 295. 

Commenting on the conflict we hâve referred to in an earlier part 
of this opinion, Prof. Wharton says, at section 80 of his Commentaries 
on Agency: 

"The true distinction seems to be this: If ratification on part of principal 
was an act to be anticipated as morally certain by parties having adverse in- 
terests, then the ratiflcation is no surprise to them, and cannot mislead them. 
and they are bound to treat the original unauthorized act as one which Is to 
be authorized." 

Applying this to the défendants, they must be regarded as bound 
by the ratification which, in view of the relationship borne by D. Wil- 
lis James to those he assumed to represent, and the obvions interest 
they hâve in ratifying what he did, can be no surprise to them. In 
this view of the case, it becomes unnecessary to say whether this bill 
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might be maintained as a bill to f oreclose for înterest alone, or how 
it might be maintained as a bill flled under the discrétion of tbe trus- 
tée. Ratification operating as an original command, tbe bill is well 
flled, and a decree of foreclosure may be drawn, unless within a short 
time the défendant company shall discharge both principal and in- 
terest of the mortgage debt. 



BOYD et al. V. HANKINSON et al. 
(Circuit Court, D. South Oarolina. December 3, 1897.) 

1. ClONTKACT— Meeting of Minds— Uncomplbted Nkqotiations. 

On March 8, 1897, one C, the treasurer of a New Jersey corporation, 
made an offer, conditional on the approval of the stockholders, to sell to 
défendant, for $5,000, certain lands and buildings owned by the corpora- 
tion, in Aiken county, S. 0. On June 7, 1897, défendant accepted this ofCer, 
on condition of the exécution of bonds for titles and necessary papers. 
Bef ore the conditions could be fulfllled the governor of New Jersey declared 
the corporation's charter forfeited. Some further tentative negotiations 
followed durlng August, includlng suggestions of making title through a 
sheriff's sale, but défendant still insisted on a bond for titles, which was 
never glven. October 10, 1897, the property in question was sold by the 
sheriff of Alken county, under exécutions dated prior to the governor's 
proclamation, and was bought for $2,000 by défendant, who paid the 
money and reeelved the sherW's deed. He had received no notice from C. 
of the sale, and was unaware that C. was represented at it. In an action 
by C. and others, creditors and stockholders of the corporation, to set aside 
the sale, hdd, that the facts showed no meeting of minds, and no breach of 
contract or of flduciary relations by défendant. 

2. Execution — Teste — Dissolution of Défendant Cobporation — Sheriff's 

Sale. 

If, after judgment against a corporation in South Carolina, exécution is 
Issued and levled, and at the date of the teste the défendant is in full 
enjoyment of Its franchises, the subséquent dissolution of the corporation 
does not defeat the right to sell its property and give a good title under 
the exécution. 

Fleming & Alexander, for complainants. 
Henderson Bros., for défendants. 

SIMONTON, Circuit Judge. This case cornes up upon bill and 
answer, with the testimony, for a hearing on the merits. The facts 
of the case are thèse : The Southern Pine-Fiber Company, a corpo- 
ration created by the laws of the state of New Jersey, owned in 
North Augusta, a town in Aiken coimty, S. C, three acres of land. 
On this land had been erected valuable buildings containing ma- 
chinery for manufacturing mailing and other material from pine 
flber. The company had ceased manufacturing opérations, and had 
let their property to the Hankinson Lumber Company. On March 8, 
1897, W. H. Castle, treasurer of the Southern Pine-Fiber Company, 
made an offer to the Hankinson Lumber Company to sell this prop- 
erty to it for |5,000, of which |1,000 was to be paid in cash, and 
|1,000 each year for four years consecutively. represented by notes, 
each bearing 6 per cent, per annum, title to remain in the Southern 
Pine-Fiber Company until full payment, and bond for title to be 
made to the purchasers. The ofEer was made subject to the approval 
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of the stockholders, and was to be accepted or rejected withîn 10 
days from March 2, 1897. On 30th May tliereafter J. L. Hankinson, 
président of the lumber company, wrote to W. H. Castle, treasurer, 
that he had persuaded his fatlier, Luther H. Hankinson, to buy this 
property, and in his behalf he ofEered |4,500, — fl,000 cash, and the 
remainder in four equal annual installments, — in other respects con- 
forming to the ârst offer. This was declined. On June 7, 1897, J. 
L. Hankinson, in behalf of Luther H. Hankinson, accepted in writing 
the oiîer made on March 8, 1897, adding: "Hâve papers prepared 
in the name of L. H. Hankinson, and send same to Mr. Jackson or any 
one in Augusta, and the notes will be signed and the check given 
upon delivery of your bond for titles." It will be observed that the 
offer of W. H. Oastle, treasurer, was contingent upon approval by 
the stockholders. The record discloses no action on their part. So, 
also, the acceptance was contingent upon bond for titles. Before 
such bond could be executed, and before such action of the stockhold- 
ers could be had, information was received that the governor of New 
Jersey, under his construction of an act of the législature of New 
Jersey in such case made and provided, declared the charter of the 
Southern Pine-Fiber Company to be forfeited. This put an end, 
apparently, to any further contract with the corporation as a cor- 
poration, for no further steps were taken either as to the bond of 
indemnity or as to the action of stockholders. On July 15, 1897, 
James Boyd, a director in the flber company, and a creditor, con- 
sulted Messrs. Fleming & Alexander as to whether the property 
could not be sold at sherifE's sale under some outstanding judgments, 
and purchased by "one of us" as trustée, and then convey a satisfac- 
tory title to Mr. Hankinson. The testimony at this point is some- 
what obscure. Messrs. Fleming & Alexander evidently advised that 
a good sale and a satisfactory title could be made in this way. On 
August 2, 1897, L. H. Hankinson wrote to W. H. Castle, sitating that 
he had heard that the charter of the company had been forfeited, and 
that it was necessary for one of the stockholders of the company to 
apply to the courts to make the transfer; that this would take time, 
which was valuable to him, as, on the faith of the promise of the 
company to make proper papers, improvements were being made on 
the property, and that the work could not be stopped except at great 
loss. He States that he is advised that the mode of making title by 
sale under the judgments is not proper. He asks that an inclosed 
paper be signed in order that he (Hankinson) should be in position 
to go ahead with the work on the property. The form of agreement 
inclosed provided for the exécution of a bond for titles by Castle to 
Hankinson. 

It will be notieed that a bond for titles was one of the conditions 
of the proposed contract with the company. This letter shows that 
Hankinson was willing to carry out an agreement of the same ténor, 
provided proper papers be executed and a bond for title given. That 
letter was received on lOth August. The reply was that, if his law- 
yer approves, he will gladly sign such a paper. It was never signed. 
The letter of 2d August was written by Mr. Foster, counsel for L. H. 
Hankinson, who notifled Messrs. Fleming & Alexander of its con- 
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tents before he sent it, and insisted on tlie bond for titlés as a con- 
dition necessary for the protection of Mr. Hankinson. The sberiff 
of Aikën county had in his possession two exécutions against the 
Soutliern Pine-Fiber Company, one dated October 13, 1893, tbe other 
dated October 12, 1893, and levied on the land October 12, 1893, and 
Kovember 7, 1893, before the proclamation of the governor of îsew 
Jersey declaring the charter forfeited. On thèse exécutions, no re- 
turn having been made, the land was ordered to be sold on the sale 
day in October, 1897. Notice that the sale would take place was 
given by W. H. Castle to the son and agent of Luther H. Hankinson. 
He, however, did not communicate this to his father until after the 
day of sale. ■ Luther H. Hankinson went to the sale. He did not see 
there either Mr. Castle or any one of the firm of Fleming & Alexan- 
der, who were his attorneys. It seems that thèse gentlemen, being 
otherwise engaged, had sent Mr. J. R. Randall to represent them, 
with instructions to bid up to the gross amount of the judgments, 
some |1,800. Mr. Hankinson did not know by what authoritv or 
for what purpose Mr., Randall was bidding. He then bid himself , 
and flnally became the purchaser at and for the sum of |2,000, paid 
the money, and received a deed from the sheriff conveying the land 
in fee. 

This bill is flled by James Boyd, "William H. Castle, and Martin 
Lane, averring that they are creditors and stockholders in the South- 
ern Pine-Fiber Company, acting in behalf of themselves and others 
similarly situated, against Luther H. Hankinson, and Owen Alder- 
man, the sheriff of Aiken county. The purpose of the bill is to set 
aside the sale to Hankinson, and to place the property in the hands 
of a receiver for the use of the stockholders and creditors of the flber 
Company, unless Hankinson will pay the estimated value of the prop- 
erty, to wit, |5,000. The bill proceeds with a double aspect. It 
charges that Hankinson was under contract to purchase this prop- 
erty for |5,000 ; that under this contract the property was to be 
sold at sheriff' s sale, to be bought in by Castle, and by him to be con- 
veyed to Luther H. Hankinson; that the purchase by the latter at 
sheriff's sale, for himself, at the reduced price of |2,000, was a viola- 
tion of his contract and a breach of trust. It also charges that the 
levy and sale were void, the sale having been made after the dissolu- 
tion of the défendant corporation. 

It will be noticed that in ail the correspondence between Luther 
H. Hankinson and Mr. Castle he always insists on proper titles. If, 
then, it be true that by this sale no title passed, surely he cannot be 
bound to take the property as in one prayer of the bill is asked. 

The flrst question is, was there an existing contract between Hank- 
inson and Castle at the time of this sale? If the corporation has 
been dissolved, ail executory contracts with it fell to the ground. 
Résides this, as Castle's offer was subject to the approval of the stock- 
holders, the dissolution prevents this anproval. Was there after- 
wards any contract between Castle and Hankinson? It was sug- 
gested that Castle go on and get title as he proposed under exécution. 
Hankinson consented, provided that he got the obligation of Castle 
that the property would not cost Hankinson more than $5,000. This 
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obligation he never received, The minds of tlie contracting parties 
never concurred. Was this provision byHankinsoai material? Cas- 
tle proposed as tlie price of the property $5,000. He declared his 
plan to be a sale at public auction, at which he would buy the prop- 
erty, and,. if it was bid in for that sum or less, he would convey it to 
Hankinson. If it brought more, he would not be bound to convey. 
So Hankinson was bound, at ail events, to take the property. Cas- 
tle was only bound to convey if it brought at public auction $5,000 
or less. The sale was to be at public auction. Theworld was invlted 
to bid. What sort of guaranty did Hankinson hâve that no bid 
would exceed $5,000? His condition for a bond had not been ful- 
filled. Any chilling of the sale would vitiate his title. He was 
whoUy without protection. It is true that the resuit showed that 
Castle could hâve gotten the property for less than |5,000. But why 
should Hankinson assume this risk? He was at the mercy of Castle, 
whose refusai to give the security required showed either doubt 
or intention. He was at the mercy of any one who may hâve wanted 
the property, which, in the argument, was said to be worth more than 
the price named. The essential éléments of a contract were wanting 
between thèse parties. 

Was there any flduciary relation existing between thèse parties 
binding the conscience of Hankinson, and preventing him from bid- 
ding at the sale? The contract was still open. His condition had 
not been fulfllled. It could hâve been fulfilled at any time before 
the sale. So he attended in order to see if this would be done. He 
did not see Castle there or either of the flrm of Fleming & Alexander. 
He did not know what the business of Mr. Eandall was at the sale, 
nor was he bound to inquire, nor was Mr. Eandall bound to tell him. 
At a public auction each bidder acts without obstruction or inter- 
férence with the others. From the absence of Castle and of his 
attorneys he had every reason to think that the plan had been aban- 
doned, and he had the right to take care of himself. 

The next question is as to the title. Was the sale a good one, and 
did it pass the title to the property? The exécutions were levied in 
1893. In South Oarolina the active energv of the exécution lasts 
for 10 years. When a cause has been tried, judgment obtained and 
entered, and exécution issued and levied, the rights of the parties 
hâve become fixed. No new proceedings are necessary. If the de- 
fendant die after this, his death does not prevent the sale under 
exécution (Taylor v. Doe, 13 How. 287; Fishburne ad Verdier, 1 
Speer, 347) ; nor his bankruptcy (Savage's Assignée v. Best, 3 How. 
111). This being so, if an exécution gives vested rights, not in any 
way affected by the life or death of the défendant, the rule must ap- 
ply as well to corporations which are dissolved as to natural persons. 
The death, natural or ci^vil, of the latter does not defeat the right 
to sell. So the civil death of the former cannot defeat this right. 
Besides this, ail proceedings under an exécution relate back to its 
teste (Erwin's Lessee v. Dundas, 4 How. 76), and it is so treated. At 
the teste of this writ the corporation was in full enjoyment of its 
franchises, and the sale is good, This matter has been discussed as 
if the proclamation of the governor of New Jersey dissolveid this 
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corporation. Giving it the Ml effect it can claim, ît did only ter- 
minate its right to do new business as a corporation. ïhe laws of 
New Jersey (Sess. Laws 1896, p. 295) contain tliis provision : 

"Sec. 53. Ail corporations, whether they expire by their own limitation or 
be annulled by the législature or otherwise dissolved, shall bé continued 
bodies corporate for the purpose of prosecuting and defending suits by or 
against them, and of enabling them to settle and close their afCairs, to dis- 
pose of and convey their property and to divide their capital, but not for the 
purpose of continuing the business for which they were established." 

So this corporation continues as a body corporate for tàe purpose 
of prosecuting and defending suits. Jf it can bring and défend 
suits, it can issue exécutions, and kave them issued against it, with 
the légal résulta of both. 

As to the question which has been discussed involving the for- 
feiture of this charter and the construction of the law of New Jersey 
no opinion is expressed. The bill is dismissed, with costs. 



BLACK V. OALDWELL, SherifC, et al. 
(Circuit Court, D. Montana. November 1, 1897.) 

1. rOREIQN COKPORATIONS — AdTHOBITT TO DO BUSINESS — JFlLING FAFERB IN 

Bach Countt. 

Comp. St. Mont. div. 5, e. 24, requiring foreign corporations, before traM- 
acting any business in the state, to file a duly-authenticated copy of cer- 
tain documents in the office of the secretary of state, "and in the office 
of the recorder of the county where they intend to carry on or transact 
business," does not requlre a foreign corporation to file such copy in every 
county where it transacts business, but only in the county where it has 
its principal office. 

2, POBBCLOSURR CI' MORTGAGE— MaTTBRS ADJUDICATBD. 

A decree, by a court having jurisdiction, foreclosing a mortgage, In an 
action by an assignée thereof, is a iinaiity as to the validity of the mort- 
gage and the assignment, concluding parties and ail in privity with them. 
8. FoBEiGN Corporation— RiQHT to Purchask at FoKKCiiOsuKB Sale— Bqual 
Protection of Laws. 

Where a foreign corporation which has not complled with the law, so 
as to be authorized to do business in the state, holds a mortgage which it 
has a right to foreclose within the state, a déniai of Its right to become 
a purchaser at the foreclosure sale is a déniai of the equal protection of 
the law in violation of the fourteenth amendment. 

Luce & Luce, for plaintiff. 

I. Parker Veazey, for défendants. 

KNOWLES, District Judge. In the bill in thîs cause ît is alleged 
that the Northwestern Guarantee Loan Company is a foreign corpo- 
ration, organized under the laws of Minnesota; that on the 25th day 
of March, 1890, said company entered into a contract with Horace 
T. Kelly and Martha I. Kelly, his wife, whereby the two last-named 
persons made and executed a mortgage to said company upon cer- 
tain lands in Gallatin county, Mont., to secure the sum of |3,5o0, 
with interest at the rate of 10 per cent, per annum; and that this 
..eontract was entered into in said Gallatin county. It is also set 
forth in the bill that previous to the time of entering into said con- 
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tract, and at no tîme subséquent thereto, had tie said Company com- 
plied with the provisions of chapter 24, dir. 5, of the Compiled Stat- 
utes of Montana, in that it had made none of tlie records required by 
said chapter in Gallatin county. The provisions of said chapter 
which apply to the points presented in this case are as follows: 

"Ail foreign incorporations or joint-stock companles organized under the laws 
of any state or territory of the United States or by virtue of any spécial act or 
acts of the législative assembly of any sueh state or territory, or of any foreign 
govemment, shall before doing any business of any Idnd, nature or description 
whatever wlthin this territory, flle in the office of the secretary of the territory, 
and In the office of the county recorder of the county wherein they intend to 
carry on or transact business, a duly authenticated copy of their charter or cer- 
tificate of Incorporation, and also a statement, to be verified by the oath of 
the président and secretary of such incorporation and attested by a majority of 
its board of directors, showing: ifirst. The name of such incorporation and the 
location of its principal office or place of business withM this territory, and if it 
is to hâve any place of business or principal office within this. territory, the loca- 
tion thereof. Second. The amount of its capital stocli. Third.The amount of 
its capital stoclj actuaUy paid In money. Fourth. The amount of its capital 
stoclî paid in any other way, and in what. Fifth. The amount of the assets of 
the incorporation, and of what the assets consist, with the actual cash value 
thereof. Sixth. The liabllities of such incorporation, and if any of Its indebted- 
ness Is secured, how secured, and upon what property. Such incorporation oî 
joint-stoclî Company shall also flle at the same time and in the same office, a 
eertificate Under the seal of the corporation and the signature of Its président, 
vlce-president or other aeting head, and its secretary, if there be one, certlfying 
that the said corporation has consented to be sued m the courts of this terri- 
tory upon ail causes of action arising against it in this territory, and that service 
of process may be made upon some person, a citizen of this territory whose 
name and place of résidence shall be designated in such eertificate and that 
process when so served upon such agent, shall be taken, deemed and held to be 
as valid to ail intents and purposes as if served upon the company in the state 
or territory under the laws of which it is organized." 

"Sec. 443. Written consent of the person so designated to act as such agent, 
shall also be flled in like manner, and such désignation shall remain in force 
until the flling in the same office of a written revocation thereof, or of the con- 
sent executed in like manner." 

The word "territory," so far as the same applied to Montana, 
was changed by the constitution of the state to the word "state." 

Section 444 of this chapter provides that anv contract entered 
into by any corporation who has failed to comply with the provi- 
sions of the above statute shall be void and invalid as to such corpo- 
ration. 

The claim is that none of the requirements of this statute were 
complied with in Gallatin county. In the argument of the case it 
was conceded that said corporation had complied within Lewis and 
Clarke county. Mont., with said statute. Subsequently the attor- 
neys for the respective parties to this action flled a stipulation 
which makes the following statement of facts a part of the bill 
herein : 

"Prior to the making of the loan to Horace T. Kelly and wife, or the accept- 
ance of the said Kelly note or mortgage referred to in the plaintiff's complaint, 
and before doing business of any kind in the territory or state of Montana, the 
Northwestern Guarantee Loan Company ffled in the office of the secretary of 
state and of the county clerk and recorder of Lewis and Clarke county ail of 
the papers provided for and required to be flled by foreign corporations, under 
chapter 24 -of the Compiled Sta tûtes of Montana; and in the verifled statement 
80 filed by said company the principal place of business or principal office oî the 
83 P.— 56 
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compaBy.jiçîll^ln Jfie; terri tory of Montana te qleelared to be located ;at the city 
of Heleîng, In ttie .?aid county of Lewis and Olarke, but the sald Company bas 
never at any tlme flled iii tbe bfBcé of the county recorder of the county of 
Gallatin any of the papers spècifled in sald chapter 24 of tbe Oompiled Statutes 
of Montana^ nor has tbe Induatrial Trust Company (one of the défendants In 
this cause) everat any tlme flled any of the papers provided In tbe^said chap- 
ter 24, eitber in the office of tbe secretary of state of Montana, or in any office 
of tbe county clerk and recorder of any county in tbe territory or state of 
Montana." 

Tàe bill further sets foi?tli that on the Ist day of April, 1892, the 
said Northwestern Guarantee Loan Company sold and assigned said 
mortgage, executed as afotesaid to it, to the défendant the Indus- 
trial Trust Gompany; and that said Industrial Trust Company, prior 
to the Ist day of April, had not complied with the aforesaid provi- 
sions of the aforesaid chapter 24 ; and that prior to said date said 
trust Company was doing business in Montana, and at the said date, 
and since the same, was so engaged, and is attempting to enf orce 
and collect divers and numerous notes, mortgages, and contracts 
made to and with said Northwestern Guarantee Loan Company in 
its business of loaning money. It is then set f orth that said Indus- 
trial Trust Company commenced suit against the said Kelly and wif e, 
Catherine Callum, and William B. Thompson to foreclose said mort- 
gage, and on the 6th day of July, 1895, obtained a decree of foreclo- 
sure of the same for the sum of $4,801.50; that afterwards White 
Caldwell, under an order of said sale, issued from the court in whicli 
said decree was rendered, sold, as sherifE of Gallatin county, said 
real estate in said mortgage mentioned, to the said Industrial Trust 
Company, and issued to said company a certiflcate of sale of said 
land; that, by virtue of this certificate of sale, said trust company 
claims some rights or interest in said land. It is further set forth 
that the court had no jurisdiction to order the aforesaid sale, and 
that the contract of purchase by said trust company is void. The 
plaintiff allèges that he is the owner in fee of this land, and prays 
that he may hâve a decree de.claring the same, and that the said mort- 
gage be declared canceled, and the Industrial Trust Company be en- 
joined from claiming any right, title, or interest in the said lands, 
and that the sheriff, Caldwell, be enjoined from making a deed to 
said trust company for said land. The défendants demurred to said 
bill, on the ground that it does not state facts sufflcient to constitute 
a cause of action; in other words, that the same does not state any 
grounds for the équitable r^ief prayed for. 

The légal questions presented in this case are as follows: (1) 
Was the Northwestern Guarantee Loan Company required, under 
the statute law of Montana, to file the statement required of foreign 
corporations by said chapter 24 in Gallatin county, although it had 
flled such statement in Lewis and Clarke county? (2) What was the 
effect of the decree of foreclosure entered , against Kelly and wife 
and others as to the validity of the mortgage made to the North- 
western Guarantee Loan Company, and as to the validity of the 
assignment of the said mortgage to the said Industrial Trust Com- 
pany? (3) Was the Industrial Trust Company, on account of hav- 
ing failed to file any of the statements required by said chapter 24, 
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preclnded from havîng said land specified in tte mortgage sold, and 
from bidding in the same at said foreclosure sale? 

In looldng at the 442d section of chapter 24, Comp. Laws Mont., 
it will be observed that foreign corporations are to make the state- 
ment and record required thereby "in the office of the secretary of 
the territory, and in the office of the county recorder of the county 
wherein they intend to carry on or transact business," and the state- 
ment shall state the "principal office or place of business." There 
is no requirement that the record shall be made in every county 
wherein the said corporation may transact any business. 

In the case of Cowell v. Springs Co., 100 U. S. 55, the suprême 
court said: 

"If the policy of the state or territory does not permit the business of the for- 
eign corporation in its limits, or allow the corporation to acquire or hold real 
property, it must be expressed in some affirmative way." 

In the case of Union v. Yount, 101 U. S. 352, the suprême court, 
after quoting the language above, said: 

"In harmony with the gênerai law of comlty attaining among the states 
comprising the Union, the presumption should be indulged that a corporation 
of one state, not forbidden by the law of its being, may exercise within an- 
other state the gênerai powers eonferred by its own charter, unless it is pro- 
hibited from so doing either in the direct enactments of the latter state or 
by its public pohcy, to be deduced from the gênerai course of législation or 
from the settled adjudications of Its highest courts." 

In Mor. Priv. Corp. § 961, this rule is expressed: 

"Accordingly, It may be stated as a gênerai rule of the common law, In 
force in eaeh of the states of the Union, that a corporation formed under the 
laws of another sovereignty may carry on its business and make contracts 
witnin the state, and may protect its rights in the courts of the state either 
as plaintifC or as défendant." 

Again, in section 966, the same author says: 

"The law of comity Is the law of the land, unless expressly or impliedly 
repealed." 

From thèse authorities, I think, it may be predicated that the stat- 
ute of Montana under considération is in dérogation of the common- 
law rule as to the comity which prevails as to corporations organized 
under the laws of one state doing business in another, and should be 
strictly construed. As it does not clearly state or imply that a for- 
eign corporation should make the statement specified in said chapter 
24 in each county of the state before doing business therein, it should 
not be so construed. If the statute is complied with in flling the nec- 
essary statement in the office of the secretary of state, and in the 
county where the corporation has its principal office or place of busi- 
ness, it will be sufficient. Only to this extent bas the common-Iaw 
rule been modifled if this statute is construed strictly. If, however, I 
should be mistaken as to this rule, I am conf ronted with another fact. 
The défendant the Industrial Trust Company obtained a decree of 
foreclosure, in a court of compétent jurisdiction, of the mortgage 
hamed in the bill. 

In considering the effect of a judgment upon the merits of a cause, 
the suprême court, in Cromwell v. Sac Co., 94 U. S. 351, said: 
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*'It Is a flnality as to the clalm or demand in controversy, conclTidlng parties 
and those in privity witli them not only as to every maitter which was offiered 
and recelved to sustain or detçat the daim or demand, but as to any other 
admissible inatter wliicb miglit hâve been offered for that purpose. Thus, 
for exataple, a judgment rendered upon a promissory note is concluslve as to 
tlie validity of tlie instrument aiid the amount due upon It, although It be sub- 
sequently alleged that perfect défenses actually existed, of which no proof 
was offered, such as forgery, want of considération, or payment. If such dé- 
fenses were not presented in the action and establlshed by compétent évi- 
dence, the subséquent allégation of thedr existence is of no légal consé- 
quence." 

In the case at bar, the défense that the said mortgage was void, 
because the Northwestern Loan Company had not complied with the 
provisions of said chapter 24 of the Compiled Laws of Montana, could 
hâve been made. It could also hâve been set forth as a défense that 
the assignment of this mortgage to the Industrial Trust Company was 
void. ïhis View is sustained in the case of Semple v. Bank, 5 Sawy. 
88, Fed. Cas. No. 12,659. The mortgage, then, and the assignment, 
must be considered as valid contracts. and the decree foreclosiug said 
mortgage must be classed as one within the jurisdiction of the court. 

The contention that the sale to the Industrial Trust Company was 
void is the only point, then, left upon which the plaintiff can support 
his claim. The mortgage must be considered valid, the assignment 
valid, and the foreclosure valid, but the claim is that, because the In- 
dustrial Trust Company failed to comply with the law, its purchase of 
the property at the sale ordered by the court is invalid. A foreign cor- 
poration, which owns a contract, bas, as a matter of comity, a right to 
sue and coUect the same in this state. There is no provision in the law 
prohibiting a foreign corporation from bringing a suit to enforce a 
claim against any résident of this state. In the case of American Loan 
& Trust Co, V. East & W. B. Co., 37 Fed. 342, it was held that in Ala- 
bama, under a statute similar to the one in this state, a foreign cor- 
poration could maintain a suit against another corporation in that 
state. In the case of Utley v. Mining Co., 4 Colo. 369, it was held that 
the failure of a foreign corporation to comply with the statute of the 
state of Colorado, simijar to the Montana statute, did not affect its ca- 
pacity to sue. This case was referred to approvingly in the case of 
Fritts V. Palmer, 132 U. S. 282, 290, 10 Sup. Ct. 93. The right to 
maintain a suit would certainly in volve the right to hâve a judgment 
or decree entered therein. In the case of Richards v. Holmes, 18 
How. 143, the suprême court held that a creditor at a sale of real 
property made by a trustée to satisfy his claim had a right to become 
a purchaser. This ruling was approved in the case of Smith v. Black, 
115 U. S. 308, 6 Sup. Ct. 50. It is stated in Pom. Eq. Jur. 1190, that 
a mortgagee may become a purchaser at the sale of the mortgaged 
premises. If a sale made by a trustée in a mortgage to the mort- 
gagee cannot be impeached, much less can a sale made by order of court 
be impeached, for the same reason. I think it may be saf ely affirmed 
that a mortgagee has the gênerai right to become a purchaser at a 
judicial sale of the premises named in the mortgage, although no per- 
mission for him to malie such purchase is given in the decree. I 
think it may be safely said that any person in Montana who is a mort- 
gagee would hâve the right to become a purchaser at a sale made by 
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order of court with a view of liquidating his debt and satisfying his 
mortgage. The question is then presented as to wliether the state 
can say that a foreign corporation shall not hâve this right. 
In the case of Erie Ky. Co. v. State, 31 N. J. Law, 531, it was said: 
"It seems to be utterly inconsistent with légal princlples, which liave always 
been decreed axlomatic, to tiold that a government can recogniKe the légal 
existence of a foreign corporation for the purpose of taxation, and at the same 
time can deny sueh légal existence for the purpose of depriving it of those 
rights which belong to every individual or company known to law." 

See, also, Mor. Priv. Corp. § 937. 

The same may be said in regard to a rule that would allow a foreign 
corporation to bring a suit in the courts of a state, and yet would 
deny it the benefits to be derived from that suit. The right of a cred- 
itor to'bid in property decreed to be sold in an action brought by him 
is a valuable one. In many cases it is the only means afforded a cred- 
itor of obtaining anything of value from his judgment or decree. That 
provision of the f ourteenth amendment of the constitution of the Unit- 
ed States vi'hich provides that "no state shall deny to any person with- 
in its jurisdiction the equal protection of the law" appUes to corpora- 
tions, whether domestic or foreign, the same as individuals. The only 
question is as to when is a corporation within the jurisdiction of the 
state. If such a corporation cornes into the courts of a state right- 
fully to hâve its rights adjudicated, I apprehend for that purpose it is 
within the jurisdiction of the state. 

In the case of Pembina Consol. Silver Mining & Milling Co. v. Penn- 
sylvania, 125 U. g. 181, 8 Sup. Ct. 737, the suprême court said of for- 
eign corporations: 

"ïhe equal protection of the law which thèse bodies may claim is only such 
as is accorded to similar associations within the jurisdiction of the state. 
Ihe plaintiiï is not a corporation within the jurisdiction of Pennsylvania. 
The office it hires is within the jurisdicton, and, on condition that it pays the 
required license tax, it can claim the same protection in the use of the office 
that any other corporation having a similar office may claim. It would then 
hâve the equal protection of the law so far as it had anything within the 
jurisdiction of the state, and the constitutional amendment requires nothing 
more." 

If no license had been required of the foreign corporation mentioned 
in the above case, it would, by the raies of comity, hâve had the right 
to do business within the state of Pennsrvivania, and, so far as it had 
any rights or property therein, it would hâve been entitled to the 
equal protection of the laws of that state. To the extent of its rights 
and property, it would hâve been within the jurisdiction of that state. 
In this case, as I hâve shown, the défendant corporation had the right 
to sue in the courts of Montana. Being for that purpose within the 
jurisdiction of the state, it should hâve the equal protection of the laws 
so far as the suit it had instituted to foreclose the mortgage men- 
tioned in this case was concerned; and, as I believe, if the statute un- 
der considération should be interpreted as forbidding the défendant 
company from purchasing said property named therein at the jndicial 
sale ordered in said foreclosure suit, it would be a violation of said 
provisions of the fourteenth amendment to the United States consti- 
tution, as not affording to said company the equal protection of the 
laws of the state. 
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There is another point to be observed in considering the statuts un- 
der considération. There is nothing in the same that protiibits a for- 
eign corporation from holding real estate. It is provided that the 
contracts of a foreign corporation which fails to comply with the stat- 
ute shall be void and invalid as to such corporation; that is, the cor- 
poration cannot enforce any contracts it may make. As far as it ia 
concerned, its contracts are void and invalidl But, as to any person 
duly qualified to enter into such a contract, it is not Toid or invalid, 
and can be enforced by him against the corporation. It would seem, 
then, that, until the person who entered into a contract with the for- 
eign corporation saw fit to déclare the same invalid and void, it must 
remain in force. .The sale under a decree of foreclosure of a mortgage 
in Montana may not possess ail of the characteristics of a judictal sale 
under the former equity practices, yet I think it must be classed as 
such a sale. See Pom. Eq. Jur. § 1228. A judicial sale is one made 
by the court, and one who bids in the property at such a sale becomes 
subject to the orders of the court. Rorer, Jud. Sales, §§ 1-4, 148. The 
court can enforce a sale so made. It is not proper, then, for a third 
party to step in and déclare such a sale and purchase void. The court 
has eontrol of this matter. The court only should hâve the right 
to déclare such a sale void. A judicial sale is made for money unless 
otherwise ordered in the decree. I think it would be highly inéqui- 
table, after a party had paid his money to an officer or commissioner in 
pursuance of his bid at a judicial sale, to hâve some third party step 
in and say the contract of purchase is void. The défendant in a fore- 
closure suit is not a party to the contract of sale, if it can be called 
a contract, but the court is such a party. The purchaser from such a 
défendant stands in no better position than his grantor. The sale in 
the case at bar must remain in force unless the contract of sale is 
annulled by the court. 

I am aware that the views hère expressed are not fuUy in accord 
with those expressed by Judge Deady in the case of Semple v. Bank, 5 
Sawy. 88, Fed. Cas. No. 12,659. I am not sure that the statutes of 
Oregon at the date of this décision were the same as those of Mon- 
tana in regard to foreign corporations. The same considérations bear- 
ing upon this question that hâve presented themselves to this court 
were not presented to the learned Judge Deady in that case, and 
hence I do not feel that the décision in that case should eontrol this 
court in this case. The demurrer is therefore sustained. 



BOWIiES V. FIBLD et al. 

(Circuit Court, D. Indlana. Deeember 31, 1897.) 

No. 9,316. 

CONTBACTS OF MARRIED WOMBIî— COHPLICT OP LaW — PUBLIC POLICT. 

A promissory note of a married woman, valid under the laws of the state 
where made, Is hindlng upon her, and the enforcement thereof is not pre- 
cluded by the public policy of the state of Indiana, although under its laws 
she was prohibited from making such a contract. 



B0WLE8 V. FIELD. 



887 



2. Samb— For thh BBSBriT op Husbaiîd, 

In an action on a note of a marrled woman, she cannot daim crédit there- 
on for the amount of the proceeds applied to the purchase of property for 
her husband, or glven to him, or paid in discharge of hls obligation, when 
she toolî and retained such obligation. 

This was a suit by Frank Bowles against Elizabeth S. Field and 
Frank B. Field to foreclose a mortgage on real estate situated in In- 
diana, and executed by them, as husband and wife, to secure a note 
of Elizabeth. Field executed by her in the state of Ohio. 

D. W. McKee and Morrow & Goodhart, for complainant 

Addison 0. Harris, for défendants. 

BAKEK, District Judge. After a caref ul considération of the ar- 
gument and authorities presented on the final hearing, the court still 
adhères to the Tiews expressed in Bowles v. Field, 78 Fed. 742. If 
it were conceded that the considération of the note and mortgage in 
suit rested upon the notes executed and made payable by the f eme 
défendant and her husband in the state of Ohio, and that she was 
surety for her husband thereon, I am still of opinion that her liabil- 
ity, so created, constituted a sufficient considération to uphold the 
note and mortgage in suit. Thèse notes, executed and made payable 
in Ohio, were valid and binding obligations there, because by the law 
of that state the feme défendant had the same ability to bind herself 
by contraet as though she had been unmarried, They were the joint 
and several obligations of herself and her husband, and as to the 
payée each stood as a principal. Nor do I think the public policy of 
this state precludes the enforcement of such obligations. The policy 
of this state has been to enlarge the rights of married women by re- 
moving their common-law disabilities, and, simply because this pol- 
icy has not been carried so far hère as in many of our sister states, it 
cannot well be maintained that the policy of our state is so répugnant 
to the more libéral policy of other states that the courts of the United 
States ought to refuse to enforce contracts valid by their laws. The 
policy of congress, as disclosed by its l^islation touching the rights 
and liabilities of married women in the District of Columbia, is the 
same as the policy of the state of Ohio. 16 Stat. 45 ; Sykes v. Chad- 
wick, 18 Wall. 141. If there was an irreconcilable conflict in the 
public policy of the two states on this subject I should be of opinion 
that this court ought to be governed by the more libéral policy indi- 
cated by the act of congress rather than by the public policy indicated 
by the statutes of this state. The note and mortgage in suit were 
executed to secure a loan made by the feme défendant of |4,000. 
She alone executed the note, and the mortgage was executed in con- 
formity with the law of this state by husband and wife. She re- 
ceiTed a check for that amount at the time, drawn by the complainant 
on the Oitizens' Bank of Harrison, Ohio, and the bank paid the check, 
and gave her crédit for that amount upon its books. On the same 
day that she received the check and the crédit, she drew four checks 
against the money so on deposit in her name. One check was for 
$391.12, payable to Francis M. Hollowell, to pay off a material man's 
lien which he had taken upon certain buildings and land belonging 
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to the feme défendant. This lien, in my opinion, was a valid claim 
against her. She also drew her check on the Citizens' Bank in favor 
of Albert Williams to pay off a mechanic's lien held by him against 
her property for f 115.15. This was a valid claim against her, and 
was rightfully paid off. She also drew her check for $100, payable to 
the complainant, to take up a note for that amount, executed by her 
in Ohio, for money which she had borrowed on her personal crédit, 
and for her own use, on February 27, 1891. She also drew a check 
on the Catlzéns' Bank for $1,237.47, being the amount of the prin- 
cipal and interest of a note executed March 11, 1892, for fl,169.40. 
This note was executed at Harrison, Ohio, and was payable to the 
complainant at the Oitizens' Bank, Harrison, Ohio, and was signed 
by the feme défendant and her husband. There is much conflict in 
the testimony in regard to the considération of this note. I am of 
the opinion that to the extent of |482 the feme défendant received the 
considération, and that to the extent of $737.40 it was received by 
her husband. I do not, however, think she is entitled to a crédit for 
that sum and interest thereon in the présent suit, because, in my 
opinion, the whole amount of that note was a valid olDligation against 
her, and she rightfully appropriated the amount of her check to its 
payment. On December 5, 1892, she drew a check fot $100, payable 
to herself, which she admits she received and applied upon a per- 
sonal liability of her own. On December 5, 1892, she drew her check, 
payable to the complainant, for the sum of $990.45. This check was 
drawn to take up certain notes held by the complainant which were 
secured by a chattel mortgage executed by her and her husband. The 
undisputed évidence shows that the property covered by this chattel 
mortgage belonged to Frank B. Field, except one horse named "Fan," 
owned by Mrs. Field, which she valued at |25. If the note secured by 
this chattel mortgage represented obligations solely binding upon her 
husband, the évidence shows that they were amply secured and were 
valid as against him, She paid them off, and took them up. I 
know of no principle upon which, having taken up the valid olaliga- 
tions of her husband, she can claim crédit for the money so paid, and 
still retain such obligations. A married woman can, if she chooses, 
make a gift of her money to her husband, and, if so, why may she not 
apply her money to buy or pay ofif a valid obligation existing against 
him? For the money thus applied by her she can claim no crédit on 
the note and mortgage in suit. On December 3, 1892, she gave her 
check to E. D Templeton for $38.37. This was for a valid claim 
against her, and she is properly chargeable theref or. On December 
6, 1892, she drew her check on the Oitizens' Bank for $410, payable 
to M. 0. Butterfleld. This check was deposited by the payée in the 
Miami Valley Bank of Hamilton, Ohio, and was forwarded by it to 
the Citizens' Bank of Harrison, Ohio, and by the latter bank was duly 
paid to the former. The check was in payment of a horse named 
"Galvani," and I think the évidence shows that Frank B. Field bought 
the horse, and that the debt therefor was his. But, in my opinion, 
Mrs, Field cannot claim a crédit therefor in this case, because the 
complainant was not chargeable at the time the check was paid with 
knowledge of the ownership of the horse, or that the check was to 
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pay a debt of her husband. Aside from this, I am of opinion that it 
would hâve been the duty of tlie Citizens' Banli to lionor the ciiecli 
when presented, even if the complainant liad known that it was 
drawn to pay a debt of her husband. On December 5, 1892, she drew 
her check on the Citizens' Bank, payable to the order of F. B. Field, 
for |650. This Check was presented by, and was paid to, her hus- 
band, and he used the money for his own exclusive beneflt. In my 
opinion, she had a right to give the money represented by this check 
to her husband, if she chose to do so. If she gave the check to him 
to draw the money and to bring it to her, and he betrayed his trust, 
I do not think the complainant can be charged therefor. The money 
drawn ont on the above-mentioned checks drawn by her amounts to 
14,032.56, being |32.56 in excess of the amount of the loan, as evi- 
denced by the note and mortgage in suit. The exceptions to the mas- 
ter's report will therefore be overruled, and there will be a decree 
for the principal sum of |4,000, with the interest thereon to this date, 
to which will be added an aUowance of $500 for attorney's fées. The 
decree will be for $6,124.89. 



EYAN V. SEABOARD & R. R. CO. et al. 
(Circuit Court, E. D. Virginia. December 4, 1897J 

PkOCBSS— SUBSTITUTED SERVICE. 

A suit brought by an assignée of a speclfled certlflcate of stock, which 
is physically wlthln the district, seeking to establlsh his ownership thereof, 
and alleging that Its eustodlan had wrongfuUy refused to deliver it to hlm, 
but fraudulently surrendered it for cancellation, and procured a new cer- 
tlflcate in his own name, and which prays for the delivery to complainant 
of the original, and a cancellation of the spurious reissue, states an équit- 
able cause of action, and falls wlthln the act of March 3, 1875 (18 Stat. 470) 
§ 8, authorizing service of process upon absent défendants by publication 
or without the district. 

This was a bill in equity by Thomas P. Eyan against the Seaboard 
& Eoanoke Eailroad Company and others to establish title to, and 
secure possession of , certain shares of corporate stock. 

Henry Crawford, for complainant. 

Wm. A. Pisher and Watts & Hatton, for défendants. 

SIMONTON, Circuit Judge. The bill in this case, among other 
things, allèges that, in conséquence of a pooling agreement made 
between certain shareholders in the Seaboard & Roanoke Railroad 
Company, one Théodore Cooke, a subscriber thereto, forwarded to 
Louis McLane, chairman of the committée, original certificate No. 
754, for 153 shares in this company; that he executed in blank an 
assignment on the back of the certificate; that subsequently he, for 
value, sold, and by a proper instrument in writing assigned, the 
certificate No. 754 to complainant; that after his purchase of the 
certificate complainant demanded the certificate No. 754 from Mc- 
Lane; that McLane refused to return it to him. It then charges that, 
after such demand for the return of the certificate, the committée, 
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who are Louis McLane and Legh Watts, the other member, Mon- 
cure Robinson, being now deceased, who were not the owners ol the 
said certificate No. 754, and had no bénéficiai interest therein what- 
ever, illegally and fraudnlently fllled up the assignment on the back 
of tlie certificate, causing the same falsely to recite that it had been 
sold, assigned, and transferred, for value received, by said Oooke to 
the said Louis McLane, chairman, and illegally and fraudulently, and 
without authority, surrendered said certificate to the ofScers of the 
Seaboard Railroad Company, at Portsmouth, Va., for cancellation, 
and obtained a new certificate in his own name; that the said certifi- 
cate No. 754, originally issued to said Cooke and by him sold to com- 
plainant, is in the custody of the treasurer of the company at Ports- 
mouth, within this district. The prayer of the Mil, among other 
things, is that the complainant be decîared the owner of certificate 
No. 754; that ail reissues heretofore made, of certiflcates for the 
shares therein named, be decîared void. This, then, is for the deliv- 
ery to complainant of a certain defined, designated, certificate of 
stock within this district, in which he claims property, and the pos- 
session of which is necessary for the assertion of his rights. It is not 
for a certificate held or owned by Cooke, nor for the new certificate 
issued to Mr. McLane upon the surrender of certificate No. 7.54, but 
for certificate No. 754 itself, and to the complète assertion of his 
rights the aid of a court of equity is necessary. He finds autlaority 
for this in Merritt v. Barge Co., 24 0. C. A. 580, 79 Fed. 228. This 
certificate No. 754, the possession of which he seeks, is personal prop- 
erty. 

The défendants file their pleas to the jurisdiction upon the ground 
that Eichard Curzon Hoffman, Louis McLane, Andrew C. Trippe, J. 
Livingston Minis, and Charles D. Fisher are citizens of the state of 
Maryland, nonresident in this district, and that the Raleigh & Gas- 
ton Eailroad Company is a citizen of the state of North Carolina, and 
nonresident in this district. A press of engagements preveats an 
extended discussion of this matter. So far as the claim for the 
delivery of the certificate No. 754 is concerned, inasmuch as that is 
within the district, personal property, the title to which is clouded and 
possession of which is sought, the bill is within the act of 1875. As 
Mr. Hoflman is président of the company, holding the certificate 
whose action is necessary to obtain full relief respecting it, and as 
Mr. McLane has a certificate issued upon surrender of this certificate 
No. 754, they are parties who can be served notwithstanding their 
nonresidence. The pleas based upon their présence as parties are 
overruled, and the défendants hâve leave to answer over. With re- 
gard to the other défendants, the pleas are sustained, and the bilT 
as to them dismissed. 
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PENN MUT. LIFE INS. CO. v. UNION TKUST 00. OF SAN FRANCISCO, 

CAL., et al. 

(Circuit Court, N. D. California. December 15, 180T.) 

No. 12,263. 

l. Iktbspleadbb— Relations dp Co-Dbpbndants — Effkct of Pleadino as 
Evidence. 

Two adTerse clalmants to a fund, who are joined as défendants to a bill 
of Interpleader, occupy, as between themselves, the position of complain- 
ant and défendant, and a sworn déniai by one of them of the allégations 
of a cross bill filed by the other has the same effect as évidence aa though 
contained in an answer to an original bill. 

8. LiIFE InSUBANCB— ASSIGNMF.NT OP POLICT — CONSTRUCTION. 

The holder of a life policy assigned the same to a third person, "If she 
survive him; otherwise to such other beneflciary, having an insurable in- 
terest on the life of the insured, as the insured may thereafter in -wrlting 
nominate, with fuU power to the insured to change or alter or cancel this 
assignment at any time." HeU, that such assignaient was not absolute, 
and the réservation of the right to change or cancel applied to the assign- 
ment in which it v?as contained, and not to the one appointing a successor 
to the assignée. 
8. Same— Keassignment— Undue Influence. 

Neither advice given by a physleian to his patient as to his reassignment 
of a life Insurance policy, nor assistance rendered him in carrying ont such 
advlce, constitute undue influence, unless the influence so exerted is sufll- 
eiently strong to substitute the will of the physician for that of the patient, 
and control the latter's action in the matter. 

Eothchild & Ach, for complainant 

Platt & Bayne, for respondent Union Trust Ck). of San Francisco. 

Oannon & Freeman, for respondent Theresa Abell. 

MOEROW, Circuit Judge. This is a Ml in interpleader brought 
by the Penn Mutual Life Insurance Company against the Union 
Trust Company of San Francisco and Edwin E. Dimond, executors 
of the last will and testament of William H. Dimond, deceased, and 
Theresa Abell. The controversy is with respect to the moneys due 
on a policy of insurance written by the complainant on the life of 
W. H. Dimond for the sum of |10,000. The policy is technically 
known as a "flfteen-year endowment trust certiflcate." The insured, 
W. H. Dimond, died in New York City on June 18, 1896, and the 
moneys due upon the policy in question were claimed both by the 
executors of the last will of the deceased, on the one hand, and by 
Mrs. Theresa Abell, on the other. The complainant brought this 
suit of interpleader against thèse adverse claimants, and, under the 
interlocutory decree of this court, made on July 10, 1897, deposited 
the sum of $6,079.05 in the registry of the court as the amount due 
on said policy. After the suit had been instituted, Edwin E. 
Dimond, one of the défendants and one of the executors of the last 
will of the deceased, resigned his trust as such, and was subsequently 
dismissed from the case. The présent controversy, therefore, lies 
between the remaining exécuter, the Union Trust Company of San 
Francisco, and Mrs. Theresa Abell. The Union Trust Company an- 
Bwered, and, after setting out the policy as it is set f orth in the bill 
of interpleader, averred that on June 8, 1893, the insured, W. H. 
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Dimond, made an assignment of it in writing to Theresa Abell; 
that the assignment, among other tliings, contâined the f ollowing 
clause: "With full power to the insured to change or al ter or cancel 
tMs assignment at any time;" th.at tlie assignment was signed by 
both W. H. Dimond and Theresa Abell, and was subsequently ac- 
knowledged by each, but on différent days, before a notary public; 
that on November 19, 1895, said Dimond cancel ed the assignment 
to Theresa Abell, and transferred and assigned the policy to himself, 
his heirs, executors, etc. Mrs. Theresa Abell answered the Mil of 
complaint, and also flled a cross bill, in which it is averred that the 
policy was, on the 8th day of June, 1893, assigned as stated in the 
answer of the Union Trust Company. It is alleged, further, that 
at the time of the exécution of the assignment it was the intention 
of the parties, and their understanding and agreement, that ail the 
right, title, and interest of W. H. Dimond in and to said policy should 
pass to and absolutely vest in Theresa Abell, should she survive him ; 
that Dimond knew that the contract did not truly express the in- 
tention, agreement, or understanding of the parties; that Theresa 
Abell did believe that it truly expressed the intention, agreement. 
and understanding of the parties, and, so believing, she signed and 
executed the contract, acting through and by reason of a mistake as 
to its true contents ; that Dimond knew of this mistake, but did not 
inform Theresa Abell of her mistake with respect thereto; that the 
assignment was made in considération of an engagement of marriage 
and an indebtedness of Dimond to Abell of f 2,100. There is also an 
averment that, on November 19, 1895, Dimond attempted to cancel 
the assignment of the policy to Mrs. Abell, and assign and transfer 
it to himself, his heirs, executors, etc., but it is alleged that this 
second assignment was null and void, and was made with the intent 
and for the purpose of defrauding the cross complainant. The 
prayer of the cross bill is that the court reform and correct the first 
assignment so that it shall vest in the cross complainant an absolute 
title to the policy; that, as reformed, it be enforced against the in- 
surance moneys due under the policy in question; and that the sec- 
ond assignment, purporting to cancel the ârst, be declared null and 
void. The Union Trust Company, answering the cross bill, denied 
the allégations of mistake; denied that the assignment was intended 
to be an absolute assignment; and denied that the assignment was 
made in considération of an engagement of marriage and of the sum 
of $2,100. To this answer a replication was duly filed. During 
the hearing counsel for the cross complainant applied to the court 
for leave to amend the cross bill, which was granted, and it was 
further alleged that the second assignment of November 19, 1895, 
which purported to cancel the flrst assignment of June 8, 1893, was 
obtained by aUd through undue influence exercised by Dr. Charles 
H. Rosenthal upon the insured, W. H. Dimond. The Union Trust 
Company answered this amendment, denying generally and specif- 
ically the allégations of undue influence. The policy, with the flrst 
and second assignments referred to, were introduced in évidence. 
There is no dispute that the policy was, by the assignment of June 
8, 1893, transferred by the insured, W. H. Dimond, to Mrs. Theresa 
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Albell, and that the insured, by the subséquent assignment of No- 
vember 19, 1895, attempted to cancel the assignment of the policy 
to Mrs. Abell, and revest it in Mmself, his heirs, executors, etc. 
The cross complainant, Mrs. Abell, contends that the assignment to 
her, of June 8, 1893, was intended to be, and was, in légal efîect, an 
absolute conveyance of the policy, made ter a valuable considération, 
to wit, an engagement of marriage and $2,100 in cash, and that the 
second assignment, of November 19, 1895, purporting to cancel the 
flrst assignment, was, and is, null and void. It is further contended 
that the second assignment is void for the reason that it was pro- 
cured from the insured through undue influence exerted by C. H. 
Eosenthal, the physician of the insured. On the other hand, the 
exécuter, the Union Trust Company, contends that the flrst assign- 
ment is not by its terms, and was never intended to be, an absolute 
one, but that there was a réservation by the insured of the power 
to change, alter, or cancel the assignment at any time; that this 
power was duly and legally exercised on November 19, 1895, when 
the second assignment, canceling the flrst, was executed by the in- 
sured; and that the second assignment is therefore the only valid 
assignment now existing with référence to the moneys due upon the 
policy of insurance in question. 

Prom thèse contentions, as made by the pleadings and proofs, 
three questions arise: (1) Was it the intention of the parties to 
make an absolute assignment of the policy of insurance to Mrs. 
Abell, and did she, at the time of its exécution, believe that such 
were the terms of the assignment, and, so believing, exécute it by 
mistake, with the knowledge of the assigner? (2) Was the revoca- 
tion clause in the assignment operative? (3) Was the so-called 
revocation of the flrst assignment, purporting to hâve been made by 
the second assignment, executed through and by reason of undue 
influence alleged to hâve been exercised on W. H. Dimond by his 
physician, C. H. Rosenthal? 

As to the flrst question, the court is without the proof required 
by law to show mistake on the part of one party, accompanied by 
inéquitable conduct on the part of the other party, to justify it in cor- 
recting and reforming the assignment of June 8, 1893, so that it shall 
be an absolute assignment. The gênerai rule is that when, in a 
court of equity, it is sought to set aside, annul, or reform a written 
instrument for fraud or mistake in the exécution of the instrument 
itself, the testimony showing the fraud or mistake must be clear. 
unequivocal, and convincing. A bare prépondérance of évidence 
which leaves the question in doubt will not suiïice. Maxwell Land- 
Grant Case, 121 U. S. 325, 7 Sup. Ct. 1015; U. S. v. Budd, 144 U. S. 
154, 12 Sup. et. 575; Cox v. Woods, 67 Cal. 317, 7 Pac. 722; Van 
Vleet V. Sledge, 45 Fed. 743; Bowers v. Insurance Co., 68 Ped. 785. 
Mrs. Abell, whose testimony would bave been most material on this 
point, was incompétent to testify as a witness in her own behalf, 
under section 858, Eev. St., which provides "that in actions by or 
against executors, administrators, or guardians, in which judgment 
may be.rendered for or against them, neither party shall be allowed 
to testify against the other, as to any transaction with, or statement 
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by, th,e testator, intestate, or ward, unless called to testify thereto 
by- the opposite party, or required to testify thereto by the court." 
This section is simply declaratory of tbe long and well settled rule 
on that subject, and, altliough it may operate karshly in particular 
cases, still it is necessary to tlie prévention of fraud upon estâtes. 
While Mrs. Abell was sworn as a witness, and permitted to answer 
certain preliminary questions, sbe was not allowed to testify "as to 
any transaction with, or statement by, the testator." Moreover, the 
answer of the Union Trust Company to the cross bill is sworn to, and 
is therefore équivalent to the testimony of two witnesses, or one wit- 
tiess and corroborating circumstances equal in weight to one witness. 
Vigel V. Hope, 104 U. S. 441; Conley v. Nailor, 118 U. S. 127, 6 Sup. 
et. 1001; Morrison v. Durr, 122 U. S. 518, 7 Sup. Ct. 1215. The an- 
swer denied that the assignment was ever intended to be an absolute 
one; that it was executed under mistake on the part of Mrs. Abell, 
which was known to the insured, W. H. Dimond; and that the assign- 
ment was made for a valuable considération, to wit, an engagement 
of marriage and the sum of |2,100. Thèse sworn déniais, responsive 
to the allégations of the cross bill, bave not been overcome by the 
testimony of two witnesses, or by the testimony of one witness and 
corroborating circumstances equal in weight to one witness. 

It is strongly urged by counsel for Mrs. Abell that this rule of 
equity pleading can hâve no application to a case of the présent 
nature, because both of the claimants for the Insurance money were 
joined as défendants by the complainant, the Penn Mutual Life In- 
surance Company. But in this suit of interpleader both of the de- 
fendants claim the money adversely to each other, and occupy, as 
between themselves, the position of complainant and défendant. 
The Union Trust Company answered the bill of interpleader, relying 
upon the policy and the assignments as executed by the insured, W. 
H. Dimond. Mrs. Abell both answered and flled a cross bill, at- 
tacking both of the assignments, — ^the flrst on the ground that it did 
not express the contract, and asking that it be reformed, and, when 
reformed, that it be enforced against the insurance money; the sec- 
ond on the ground that, the flrst being an absolute assignment, the 
second was null and void, and, further, that it had been procured 
through undue influence. Obviously, as between herself and the 
other claimant, the Union Trust Company, she voluntarily took the 
affirmative of the propositions she contended for, and was bound by 
the rules of equity pleading and procédure, as much so as if she had 
brought an independent suit against the Union Trust Company. 
But, aside from this, it may be observed that Mrs. Abell signed the 
assignment ôf June 8, 1893, and there is a presumption that she knew 
its contents. Therefore, upon the question of mistake, I must hold 
that the cross complainant has failed in her proofs. 

The second question involves the interprétation to be given to the 
réservation clause in the assignment of June 8, 1893. The assign- 
ment reads as foUows: 

"For value reeelved, I hereby sell, assign, transfer, and set over, ail my 
rlght, tltle and Interest whateoever, as a death claim of, In and to 15-year 
endowment trust certlflcate policy No. 90,601, on the life of William H. Dl- 
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mond in the Penn Mutual Life Insurance Comtiany of Philadélpliia, untci 
ïheresa Abell assignée of William H. Dimond the Insured if slie survive him, 
otlierwise to sucli otlier benelieiary liaving an insurable interest on the life 
of the insured, as the insured may thereafter in vrriting nominate with fui) 
power to the insured to change or altér or cancel this assignment at any tlme. 
"Witness my hand and seal this eightb day of June, A. D. 1893. 

"William H. Dimond. 
"ïheresa Abell. 
"Signed, Bealed, and dellrereâ In the présence of 
"E. A. Davis, 
"James L. Klng." 

The assignment pro vides, in effect, for three things: (1) The as- 
signment to Mrs. Abell ; (2) the assignment to a nominee to be sub- 
seqlieûtly named, if Mrs. Abell should not survive the insured; (3) 
the réservation of the power to change or a;iter or cancel the assign- 
ment at any time. Without taking up in détail the elaborate argu- 
ment presented by eounsel for Mrs. Abell as to the interprétation 
and validity of this last clause, it is sufflcient to say that the prin- 
cipal point made is that the réservation clause applies to the assign- 
ment to a nominee to be subsequently named, in case Mrs. Abell did 
not survive the insured, and that it did not apply to the assignment 
made to her. But I am unable to give the réservation clause that 
limited interprétation. In my opinion, it means just what it says, 
viz. that- the insured should hâve the power "to change or alter or 
cancel this assignment at any time." It refers to "this" assignment, 
evidently meaning the assignment to Mrs. Abell. The language used 
is not necessarily inconsistent with the gênerai intention expressed 
at the oùtset to assign the policy to Mrs. Abell. It is an elementary 
rule of interprétation that the whole of a contract is to be taken to- 
gether, so as to give effect to every part. Giv. Code, § 1641 ; Code 
Civ. Proc. § 1858; Jones, Cont. §§ 210, 214, 217; Faivre v. Daley, 9.3 
Cal, 670, 29 Pac. 256. There is nothing inconsistent or répugnant 
in construing the réservation clause as applying to any assignment 
made, or to be made, by the insured. Indeed, that would seem to 
be its natural and reasonable construction. While it is true that the 
written part of the assignment was drawn by the insured himself, 
and is not punctuated, still, in the absence of such a showing of mis- 
take or fraud as would justify the court in reforming the instrument, 
I am unable to give the clause in question any of the interprétations 
contended for by eounsel for Mrs. AbeU. The point is made, fur- 
ther, that the words, "Assignment — Absolute," printed at the head 
of the assignment, indicate that it was so intended. But thèse 
words are part of the printed form used by the parties to this as- 
signment, and it is well settled that, if printed and written parts con- 
flict in an instrument, the written part contrôla Civ. Code, § 1651 ; 
Harper v. Insurance Co., 22 N. Y. 441. A circumstance, appearing 
upon the face of the assignment, whieh is inconsistent with the con- 
tention that it was an absolute assignment, is that the policy was as- 
Bigned to Mrs. Abell in the event that she survived the insured; other- 
wlse to such other person as the insured might name. 

The third and last question relates to the charge made by the 
cross complainant that the revocation, so called, — that is, the second 
assignment, — was obtained through undue influence exercised by 
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the insured's physician, 0. H. Rosenthal. The latter was called as 
a witness on behalf of the Union Trust Company, and the cross 
complainant relies lai-gély upon his testimony, elicited for the most 
part upon cross examination, to establish this charge. While the 
testimony of this witness seems to give some color to the allégation 
of nndue influence, yet, considered as a whole, it is not suificient to 
establish the fact of undue influence. The witness testifled that he 
had been the physician of W. H. Dimond for several years; that 
the latter was not in good health, and was suffering from heart 
disease; that he visited the ofiice of the witness upon one occasion, 
and appeared to be laboring under some nervous strain, and that he 
conflded to the witness his relations with Mrs. Abell. It appears, 
from other testimony, that Mr. Dimond aad Mrs. Abell had been 
engaged to be married, but, for some reason that does not clearly 
appear in évidence, their relations had become somewhat estranged, 
and the engagement seems to hâve been broken off. The witness 
admitted that he advised Mr. Dimond, as his patient, to sever abso- 
lutely ail relations with Mrs. Abell, and that Mr. Dimond authorized 
him to act for him in communicating with and elïecting a final settle- 
ment between himself and Mrs. Abell, He testified that he was 
empowered to bind Mr. Dimond with référence to any settlement 
that might be made, and that the latter agreed to be bound by what- 
ever the witness saw fit to do in effecting a final and satisfactory 
settlement with Mrs. Abell. He, however, subsequently qualified 
this testimony by stating that he was empowered to bhid Mr. Dimond 
only within the instructions given by the latter to him. ViTiile it 
is palpable from his testimony that he was very anxious that Mr. 
Dimond should break off ail relations with Mrs. AJbell, that he advised 
him to do so, and that he eonduçted the whole affair with that end in 
view, yet the court cannot say that his advice or conduct amounted 
to what the law deems undue influence, He did undoubtedly influ- 
ence Mr. Dimond, by advice relating to his health and welfare, to 
sever ail relations with Mrs. Abell, but the évidence is not strong 
enough to justify the court in holding that he unduly influenced 
him. Undue influence must be of such a nature as to deprive the 
gi^ntor of his free agency. It must be so strong as to be incon- 
sistent with the idea that the grantor acted f reely, and it must resuit, 
in eiïect, that the will of the person exercising the undue influence 
is substituted for that of the party unduly influenced. Civ. Code, 
§ 1575; In re Kohler, 79 Cal. 313, 21 Pac. 758; In re Calkins' Es- 
tate, 112 Cal. 301, 44 Pac. 577; Mackall v. Mackall, 135 U. S. 167, 
172, 10 Sup. et. 705; Schouler, Wills, 239, 246; 27 Am. & Eng. 
Enc. Law, 453, and cases there cited. The undue influence must exist 
at the time of the act,, and be a controlling influence in impelling 
the exécution of the act. In re McDevitt, 95 Cal. 26, 33, 30 Pac. 
101; Estate of Carriger, 104 Cal. 84, 37 Pac. 785; In re Langford, 
108 Cal. 622, 41 Pac. 701.; Kelly v. Perrault (Idaho) 48 Pac. 45; In re 
Kaufman's Estate (Cal.) 49 Pac. 194. The mère fact that the witness 
did influence Mr. Dimond is not enough. The influence must hâve 
been unduly exerted. As was said by Judge Van Brunt in Re 
Lyddy's WiU (Sup.) 5 N, Y. Supp. 639: 



PENN MUT. LIFE INS. CO. V. UNION TRUST CO. 897 

"Influence may alw.ays be exerelsed, and It Js proper that it should be exer- 
cised; 'but It only becomes Improper when it becomes undue, and it becomes 
undue when it substitutes the will of the person exercising the influence for 
the will of the person who is to do the act' Arguments, persuasions, and sug- 
gestions may be made, so long as the person who is to do the act can weigh 
the suggestion, and bas the ability, if so minded. to resist the influence. Then 
there is nothing undue in regard to it, though he may yield to It." 

An act that is the resuit of honest argument and persuasion, or 
of such influence as one may properly exercise over another, does 
not constitute undue influence. In re McGraw's Will (Sup.) 41 N. 
Y. Supp. 481. Solicitations, however ftnportunate, do not constitute, 
of themselves, undue influence. Trost v. Dingler, 118 Pa. St. 259, 
12 Atl. 296. The mère fact that the witness, as a physician, occu- 
pied a confidential relation with Mr. Dimond, is not, of itself, enough 
to establish undue influence. Lee t. Lee, 71 N. G. 139; Mackall 
V. Mackall, supra. Of course, it is a circumstance which, in con- 
nection with other évidence, may establish the fact of undue influ- 
ence. Estate of Brooks, 54 Cal. 474; Dimond v. Sanderson, 103 Cal. 
102, 37 Pac. 189; Li re Langford, 108 Cal. 622, 41 Pac. 701; Tillaux 
V. Tillaux, 115 Cal. 675, 47 Pac. 691; Cwin v. Gwin (Idaho) 48 Pac. 
301 ; Lee v. Dill, 11 Abb. Prac. 214. Finally, undue influence must 
be proven by a prépondérance of évidence. It will not be presumed 
from conjecture or suspicion. In re McDevitt, 95 Cal. 33, 30 Pac. 
101; In re Langford, 108 Cal. 623, 41 Pac. 701; In re Calkins' Es- 
tate, 112 Cal. 304, 44 Pac. 577; Francis v. Wilkinson, 147 111. 370, 
35 N. E. 150; Sullivan v. Foley (Mich.) 70 N. W. 322. What is 
denominated "slight évidence," as deflned in section 1835, Code Civ. 
Proc, is not sufflcient to establish undue influence. Estate of Car- 
penter, 94 Cal. 412, 29 Pac. 1101. The law requires proof of facts 
when it is attempted to set aside an act apparently done deliberately 
and executed formally. Small v. Small, 4 Greenl. 220. The testi- 
mony of the witness is subject to the criticism that he became, at 
times, confused in his statements, and did not appear to hâve a 
very clear recollection about some of the matters he testifled to; 
but, from ail the testimony in the case, I do not think that the évi- 
dence is sufiicient to justify me in holding that Dr. Eosenthal unduly 
influenced Mr. Dimond to exécute the second assignment, of No- 
vember 19, 1895, canceling the flrst assignment, of June 8, 1893. 
A decree will therefore be entered in favor of the Union Trust Com- 
pany for the sum of f5,764.95, being the amount remaining in the 
registry of the court after deducting the sum of |250, allowed to the 
soliciter of the Penn Mutual Life Insurance Company as his fee, and 
also the costs upon the suit in interpleader amounting to $64.10. 
The cross bill will be dismissed, the cross complainant paying costs. 
83 F.-57 
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BBHLMBR T. LOTOSVILLB & N. E. 00. et «L» 

(Circuit Court of AppealH, Fourth Circuit NoTember 8, 188T4 

No. 173. 

1. Intbrstatb Commercb Commission— Oedeb Binding ow Succkssor. 

A valid order of the Interstate commerce commission, made In a proper 
proceedlng agalnst certain railroad companles, directlng each of them t« 
cease to œake certain unlawful f relght charges uûder a joint trafflc arrange- 
ment, la binding on the successor of one of such companles, although th» 
name of such successor does not appear In the order. 

2. Samb— Long and Shobt Haul— Watek Compétition. 

To Justlfy a greater charge for a shorter distance because of water compé- 
tition, the transportatlon as to which such compétition exlsts must be con- 
cernlng frelght to the longer-dlstanee point, which, if not carried by th« 
road complained of, could reach that point by water transportatlon. 
8. Interstate Commerce — Compétition. 

The compétition of one transportatlon Une cannot be sald to meet that of 
another, for the carriage of trafflc from any partlcular locallty, unless one 
Une could perform the service If the other did not. 

4. Bamb — DissiMiLAB Circumstances and Conditions — Btjbdbn of Pboof. 

Where a greater rate is chargea for a shorter than for a longer concurrent 
haul over the same route, It Is Incumbent on the carrier to show the exist- 
ence of substantially disslmllar circumstances and conditions to justlfy such 
charge. 

5. Samb— Bffeot of Compétition — Dissimilab Circumstances and Condi- 

tions. 

Compétition between carriers subject to'the Interstate commerce act does 
not produce such disslmllarity of circumstances and eonditions as wlll justlfy 
«uch carriers In mailing a greater charge for a shorter than for a longer haul, 
wlthout authority granted by the commission.* 
8. Bamb- Importance of Thaffio — Justifiable Disceimination. 

That the smaller charge for the longer haul is of great importance to the 
longer-distance point. In enabling its merchants to bulld up a great trade 
that would otherwise be lost, Is no Justiflcation for such discrimination. 

Morris, District Judge, dissenting. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of South Carolina. 

C. B. Northrop, for appellant. 

Ed. Baxter, W. A. Henderson, J, W. Barnwell, J. B. Cumming, 
and J. E. Burke, for appellees. 

Before GOFP, Circuit Judge, and HUGHES and MOEEIS, Dis- 
trict Judges. 

GOPF, Circuit Judge. On the 27th day of June, 1894, the inter- 
state commerce commission entered an order requiring the appel- 
lees to cease and desist on or before the 15th day of July, 1894, 
and thenceforth abstain, from charging, demanding, collecting, or 
receiving any greater compensation in the aggregate for the trans- 
portatlon of hay or other commodities carried, by and under the 
circumstances and conditions similar to those appearîng in thia 
case, from Memphis, in the state of Tennessee, to Summerville, in 

» Rehearing denled Noyember 24, 1897. 

« See, however, Interstate Commerce Commission t. Alabama Midland Uy. 
Co., 18 Sup, Ot. 45. 
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the State of South Carolina, than that contemporaneously chargea 
and received for the transportation of hay and such other com- 
mddities for the longer distance from Memphis aforesaid to Charles- 
ton, in the state of South Oarolina. Such order was entered as 
the resuit of the hearing of the pétition that had been theretofore 
âled before such commission by the appellant, Henry W. Behlmer. 
In his complaint so flled he alleged, in behalf of himself and other 
merchants and résidents of Summerville: That the défendants 
were charging an unreasonable and excessive rate, of 28 cents per 
100 pounds, on hay in car-load lots, from Memphis to Summerville. 
That Summerville is an incorporated town, of considérable size and 
importance, situated on the South Carolina Kailway, in the state of 
South Carolina, and 22 miles inland from the city of Charleston, 
and that said rate of 28 cents per 100 pounds is 9 cents per 100 
pounds greater than the défendants charge and receive for trans- 
porting hay in car loads from Memphis, tlirough Summerville, to 
Charleston, and that such greater charge constituted a violation of the 
long and short haul clause of the interstate commerce act, That said 
rate of 28 cents to Summerville was equal to the rate of 19 cents in 
force on hay in car loads fpom Memphis, through Summerville, to 
Charleston, with the local rate of 9 cents per 100 pounds charged 
over the South Carolina Eailvray for carrying hay from Charleston 
back to Summerville, and that the 9-cent local rate v^^hich the com- 
plainant was forced to pay, in addition to the through Charleston 
rate, in order to get hay transported from Memphis to Summer- 
ville, was unreasonable and excessive. That the petitioner car- 
ried on a wholesale hay and grain business in said town of Summer- 
ville, and was thus 22 miles nearer than Charleston to the West- 
ern points where grain shipments originated. That the petitioner 
received at Summerville two car loads of hay ordered by him, and 
shipped to him, from Memphis, Tenu., which hay was so transported 
to him from Memphis to Chattanooga, 310 miles, by and over the 
Unes of the Memphis & Charleston Railroad; thence to Atlanta, 
Ga., 152 miles, by the lines of the East Tennessee, Virginia & Geor- 
gia Eailroad; thence to Augusta, Ga., 171 miles, over the lines of 
tiie Georgia Eailroad; thence to Summerville, 115 miles, over the 
lines of the South Carolina Railway Company. That the défend- 
ants were common carriers, under a common control and manage- 
ment, for continuous carriage or shipment, and were engaged in 
the transportation of passengers and property wholly by railroad, 
between the points mentioned. Also, that the two car loads of hay 
referred to were hauled from Memphis to Summerville over the 
same Une, in the same direction as Charleston, and under substan- 
tially similar circumstances and conditions as was the Charleston 
traffic; that the haul from Memphis to Summerville was 22 miles 
shorter than the haul from Memphis to Charleston, and that such 
shorter distance was included in the longer distance; that the pe- 
titioner was forced to pay 28 cents per 100 pounds on said sWp- 
ment to Summerville, the shorter distance, when the rate to Charles- 
ton, the longer distance, was 19 cents per 100 pounds; that the 
petitioner was thereby obliged to pay $56, in the aggregate, as 
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freight on the two car loads of hay from Memphis to Summerville, 
when the same shipment would hâve been made by the same roads, 
over the same rails, in the same direction, to Charleston, a greater 
distance of 22 miles, for a less sum, to wit, Î38, in the aggregate. 
The petitioner further alleged that the local rate of 9 cents per 
100 pounds for 22 miles, as also the aggregate charge of 28 cents 
per 100 pounds from Memphis to Summerville, was excessive and 
unreasonable, and therefore in violation of the act to regulate com- 
merce. It was further alleged by the petitioner that ail of the rail- 
way Unes mentioned in the pétition, and made défendants in said 
proceedings, were members of the Southern Railvs^ay & Steamship 
Association, and that the discrimination and excessive rates against 
Summerville existed, not only on hay, but on ail other articles of 
interstate commerce coming to that place, greatly to the détriment 
and disadvantage of that town, and to the business of its mer- 
chants. The petitioner prayed that the notice required in such 
cases issue to said railroad, and that the interstate commerce com- 
mission would order that the défendants cease from violations of 
the law in the particulars mentioned, and for such other and fur- 
ther relief as the commission might think proper. 

The notice issued, and the défendants duly appeared and flled 
their answers. The joint answer of the receivers of the East Ten- 
nessee, Virginia & Georgia Eailway Company and of the Memphis 
& Charleston Eailroad Company admits that such companies are 
subject to the act to regulate commerce, and, in effect, that the 
shipment of hay took place as set forth in the pétition ; but it was 
not admitted therein that the rates specifled constituted a viola- 
tion of the law, and proof of the same was demanded. The answer 
of the lessees of the Georgia Eailroad, as also the answer of the 
receivers of the South Carolina Eailway Company, are, in sub- 
stance, the same. Concerning the petitioner's allégations of a vio- 
lation of the fourth section of the interstate commerce act, the an- 
swers make the following averments, in substance: That the 
Georgia Eailroad Company and the other carriers complained 
against hâve no joint through tariff from Memphis to Summerville, 
and that, therefore, they hâve no "Une," in the sensé of said sec- 
tion, from Memphis to Summerville, on which that section can oper- 
ate; that the transportation of the two car loads of hay from Mem- 
phis to Summerville was not done under substantially similar cir- 
cumstances and conditions as the transportation of like property 
from Memphis to Charleston, for the reason that Summerville is a 
local station on the South Carolina Eailway, not on any water route, 
and that enterprise and capital has not constructed more than one 
railroad to it; that consequently it has not the advantage of com- 
pétition of carriers, as the said railroad on which it is located is 
not compelled by compétition to choose between a reasonable rate 
and a rate which is much below what is reasonable; and that at 
Charleston there exists compétition with numerous other all-rail 
routes between Memphis and that city, eight of which are men- 
tioned by name, and the Unes composing the same set forth in dé- 
tail. The claim was made by the défendants in their answers that 
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ail such. Unes were actual competitors for business from Memphis 
to Gharleston; that Charleston was a port on the Atlantic Coast, 
easy of access for vessels from Baltimore, PLiladelphia, New York, 
Boston, and other Eastern ports from which. hay is skipped by 
water; that if the railroads running from Memphis to Charleston 
charged rates to ail places as high as the rate to Summerville, al- 
though the latter rate is in itself reasonable, no hay would be 
shipped from Memphis to Charleston, but the latter city would be 
supplied with hay from the North Atlantic ports, and said railroads 
would not only be deprived of such business, but that Memphis 
would lose the hay market; that the rates on Western produce to 
Charleston and other coast cities are made with a view to actual 
existing water compétition; that Western produce, such as grain 
and hay, can be shipped from Chicago to Charleston, through the 
ports of New York, Philadelphia, or Baltimore, over continuous 
water routes, by the lakes and canal, or over combined rail and 
water routes; that the ail-rail lines seeking to do business between 
Chicago, Charleston, and the coast cities are compelled to make 
their rates approximate those offered by the continuous water 
route, or the combined rail and water routes ; that the ail-rail routes 
make their rates as much higher as the différence in services will 
permit, and those rates are correspondingly adjusted from ail West- 
ern points, such as Evansville, Cairo, St Louis, and Memphis, the 
présent ail-rail rates on hay per 100 pounds being as foUows : From 
Chicago, 33 cents; from St Louis, 28 cents; from Louisville, Evans- 
ville, and Cairo, 23 cents; from Memphis, 19 cents. The défend- 
ants claimed, therefore, that the rate from Memphis to Charleston 
on hay was forced upon their lines by actual existing water com- 
pétition, as well as by other additional compétition beyond their 
control; that the controlling élément in said compétition is the 
lake, canal, and océan transportatiou between Chicago and Charles- 
ton, or the lake transportatiou from Chicago to Buffalo, or other 
lake ports, thence by rail to New York, and thence by océan to 
Charleston, or rail transportatiou from Chicago to Baltimore, Phil- 
adelphia, or New York, and thence by océan to Charleston. 

The case being at issue upon the complaint and answers (the 
testimony having been duly taken), the same was, after argument 
by counsel, duly submitted to the commission, which directed the 
order to the appellees hereinbefore referred to; and, as required by 
law, it caused a properly authenticated copv of its report, and of 
its findings of fact and conclusions thereon, together with a copy 
of said order, to be delivered to each and ail of the parties to said 
cause, their receivers and successors in opération. The défend- 
ants to said proceeding before the interstate commerce commission 
having failed and refused to obey such order, the said Henry W. 
Behlmer filed his pétition, as he was authorized by the interstate 
commerce law to do, in the circuit court of the United States for 
the district of South Carolina, in which the action had before the 
commission was fully set out, and the refusai of the défendants 
therein to comply with what he charged to be the lawful order of 
the commission was alleged; and the prayer was made that an or- 
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der be entered granting to the petitioner a writ of injunction re- 
straining the défendants, their oiïicers, servants, and attorneys, 
from continuing in tlieir violation and disobedience to said order 
of the interstate commerce commission, and that flnally an order 
and decree be issued restraining tke said défendants, and each of 
them, and tlieir officers, servants, and attorneys, from further vio- 
lating or disobeying the requirements of said order of tbe commis- 
sion, and decreeing permanent obédience to the same, together witb 
sucb furtber and additional orders as are usually entered under 
such circumstances. The court below on tbe 2d day of November, 
1894, directed that the défendants appear and answer said péti- 
tion, and show cause, if any they could, why the prayer of the same 
should not be granted. In the same order it was provided that tbe 
défendants be restrained and enjoined, until the further order of 
the court, from charging, collecting, or receiving any greater com- 
pensation in the aggregate for the transportation of hay or other 
commodities carried by them, under ch'cumstances and conditions 
similar to those in this case, from Memphis, in the state of Ten- 
nessee, to Summerville, in the state of South Carolina, than that 
contemporaneously charged and received for the transportation of 
hay and such other commodities, respectively. for the longer dis- 
tance from Memphis to Charleston; and also the South Carolina & 
Georgia Railroad Company was restrained and enjoined from im- 
posing, charging, and collecting the added local rate of 9 cents in ad- 
dition to the through rate of 19 cents to Charleston. The case was 
duly matured, and came on to be flnally heard on the llth day of 
December, 1895, when, after argument, the court took the same 
under advisement, and afterwards, on the 22d day of January, 
1896, entered a decree dismissing the bill. From this decree the 
petitioner appealed. 

At the time of the institution of the proceedings before the in- 
terstate commerce commission, the South Carolina Railway Com- 
pany was represented by Daniel H. Chamberlain, its receiver, who 
was made a défendant, and who flled his answer to the pétition. 
The proceedings were instituted in December, 1892, and the order 
of the commission issued on the 27th dav of June, 1894; but prior 
thereto, on .April 12, 1894, the South Carolina Kailway Company 
was sold by virtue of a decree of the circuit court of the United 
States for the district of South Carolina, entered in the cause of 
Bound V. South Carolina Railway Co. et al., in which said cause 
the said Daniel H. Chamberlain had been appointed such receiver. 
On the 12th day of May, 1894, the purchaser of said property un- 
der said foreclosure sale conveyed the same to the South Carolina 
& Georgia Eailroad Company, a défendant herein. That company 
moved the court below to dismiss thèse proceedings, so far as it 
was concerned, for the reason that there was no évidence before 
the court of any notice to, or service of the same upon, said com- 
pany, of the institution of this action before the interstate com- 
merce commission, nor any évidence of any refusai or neglect by 
it to obey the order of the commission. The court below was of 
opinion that there was no évidence of the service of the commis- 
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sion's order on the South Carolina & Georgia Railway Company, 
nor of its refusai or neglect to obey tlie same; but as there were 
other défendants, as to wbom it was necessary to dispose of the 
questions raised, the court proceeded to a decree concerning the 
same. 

The pétition flied in the court below avers that the flndings and 
conclusions of the commission in the matter of the pétition filed 
before it by the appellant, together with a copy of the order and 
notice, were delivered to each and ail of the parties to the cause, 
their receivèrs and successors in opération. We think the évidence 
suflSciently sustains thèse allégations. The South Carolina Eail- 
way Company had due notice of the proceedings before the com- 
mission, and filed its answer, through its receiver; and it plainly 
appears that a registered letter was sent from the office of the sec- 
retary of the commission in July, 1894, and dulv delivered at 
Charleston to the successor of said South Carolina Eailway Com- 
pany (the South Carolina & Georgia Railroad Company), which 
contained a copy of the opinion and order of the Interstate com- 
merce commission made and filed in the matter of said pétition. 
That such copy was received by the South Carolina & Georgia Rail- 
road Company is not doubted, and the point relied upon by that 
Company in its motion to dismiss made in the court below was that 
the name of the South Carolina & Georgia Railroad Company is 
not mentioned in said order and opinion, and the further fact that 
said Company was organized after the date when such order and 
opinion were made and flled. In our judgment, this position of the 
South Carolina & Georgia Railroad Company is without ment. 
Se far as the questions involved in this controversy are concerned, 
we think it had sufflcient notice, and in fact that it was bound by 
the notice served upon, and the answer filed by, the receiver of the 
South Carolina Railway Company. The petitic^ner, in bis com- 
plaint filed with the commission, charged the South Carolina Rail- 
way Company and its receiver with unlawfully charging an unrea- 
sonable rate of freight on certain articles transported over its line, 
and other Unes with which it had traffic arrangements; and the 
commission, after full investigation, found that the petitioner's al- 
légation was true, and ordered that said road and the others con- 
nected with it cease, on or before July 15, 1894, to make such un- 
lawful charges. We are utterly unable to agrée with the conten- 
tion that such order of the commission was rendered absolutely 
nugatory, within a few days after it was issued, by the mère fact 
that the name of one of the railroads mentioned therein had in the 
meantlme been changed, while the trafiic arrangements theretofore 
in existence were still in force. To so hold would render it impos- 
sible for any petitioner to obtain relief in cases similar to this, 
and would in fact prevent the commission from enforcing its law- 
ful orders. The suprême court of the United States, in the case of 
U, S. V. Trans-ljissouri Freight Ass'n, 166 U. S. 290, 309, 17 Sup. 
et. 540, in effect décides this point in the manner we hâve indicated, 
when it says, in substance, that if, by the mère dissolution of the 
association originally proceeded against, the suit abates, then de- 
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fendants hâve thereby discovered an effectuai means to prevent the 
judgment of the court being given on the question really involved 
in the case. 

We do not think it essential to the décision of this case to further 
consider the argument of counsel relating to the pecuniary liability 
of the purchaser of property sold under foreclosure decree, nor of 
the responsibility of such purchaser for contracts made by the re- 
ceiver prior to such . sale, as in our judgment the propositions of 
law therein involved are not applicable to the facts and circumstan- 
ces of this case. We conclude that the court below had jurisdic- 
tion of the parties and of the subject-matter involved, and, such 
being the case, it vv'as its duty, as a court of equity, to make both 
its jurisdiction and its remedy effectuai for perfect relief, if it 
found the allégations of the pétition to be true. 

This brings us to the real question in this case, and that is, hâve 
thèse défendants violated the provisions of the fourth section of 
the act of congress approved February 4, 1887, entitled "An act 
to regulate commerce"? 24 Stat. 379. That section reads as folio ws: 

"Sec. 4. That It shall be unlawful for any common carrier subjeet to the pro- 
visions of this act to charge or recelve any greater compensation In the aggre- 
gate for the transportation of passengers or of llke klnd of property, under sub- 
etantially slmilar circumstanees and conditions, for a shorter than for a longer 
distance over the same Une, in the same direction, the shorter being included 
wlthln the longer distance; but this shall not be construed as authorlzing any 
common carrier wlthln the terms of this act to charge and recelve as great 
compensation for a shorter as for a longer distance; provlded, however, that 
upon application to the commission appointed under the provisions of this act^ 
such common carrier may, in spécial cases, after investigation by the com- 
mission, be authorized to charge less for longer than for shorter distances for the 
transportation of passengers or property; and the commission may from tlme 
to time prescrlbe the estent to which such deslgnated common carrier may ba 
relieved from the opération of this section of this act." 

We flnd this case, so far as the fourth section is involved, to be 
quite similar to tte case of Cincinnati, N. 0. & T. P. R. Co. v. In- 
terstate Commerce Commission, 162 U. S. 184, 16 Sup. Ct. 700, com- 
monly known as "The Social Circle Case." That the appellees, in 
transporting the hay and other property mentioned in the pétition 
âled in this cause, and in establishing the rates on the same from 
Memphis to Charleston and from MempMs to Summerville, were en- 
gaged in such transportation under a common management for con- 
tinuous carriage or shipment, within the meaning of that language 
as used in the act to regulate commerce, is, we think, v?ithout 
doubt; and therefore it follovs^s that it wsls within the jurisdiction 
of the Interstate commerce commission to ascertain whether, in 
charging a higher rate for a shorter than for a longer distance 
over the same line in the same direction (the shorter being in- 
cluded within the longer distance), the appellees were transport- 
ing such property under substantially similar circumstanees and 
conditions. The appellees alleged, both before the commission and 
the court below, such substantial dissimilarity of circumstanees 
and conditions as justiâed them in making the gréater charge for 
the shorter haul complained of in the pétition, and upon them was 
the burden of showing affirmatively that such circumstanees and 
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conditions were in fact substantially dissimilar. The commission, 
in ascertaining the facts, found against tliis claim of tlie railroad 
companies, and entered the order the enforcement of which was the 
object of the pétition flled by the appellant. The circuit court, 
however, on hearing the matters involved, sustained the claim of 
the appellees, and refused to enforce the order of the commission. 
The appellees claim that thè substantial dissimilarity in the circum- 
stances and conditions under which they transport property from 
Memphis to Charleston and from Memphis to Summerville is creat- 
ed by (1) the compétition of varions markets for the trade of Charles- 
ton, snch as New York, Boston, Philadelphia, Balthnore, Chicago, 
and other points which can reach Charleston by all-water Unes or 
by all-rail Unes, or part-rail and part-water routes; (2) the compé- 
tition of all-râil lines between Memphis and Charleston. 

The décisions of the interstate commerce commission concerning 
the proper construction of this fourth section of the commerce act 
hâve not been uniformly sustained by the decrees of the courts of 
the United States in cases instituted for the purpose of enforcing 
the orders of the commission concerning that section; and there- 
fore, prior to the announcement of the opinion of the suprême court 
in the Social Circle Case, there was much confusion concerning the 
true meaning of the same. A careful reading of that opinion im- 
pels us to the conclusion that the construction given that section 
by the interstate commerce commission in a number of cases de 
cided by it prior to such décision is the proper one. In, this con 
nection may be cited the following: James & Mayer Buggy Co 
X. Cincinnati, N. O. & T. P. R. Co., 3 Interst. Commerce Com. R 
682; Georgia R. Co. t. Clyde S. S. Oo., 4 Interst. Commerce Com 
R. 120; Chattanooga Board of Trade v. East Tennessee, V. & G 
R. Co., Id. 213. Such being our conclusions, we hâve now to de 
termine whether or not the facts found by the commission are sup 
ported by the évidence taken in this case, or, in other words. 
M'hether or not the circumstances and conditions attending the 
transportation of hay from Memphis to Charleston and from Mem 
phis to Summerville are so dissimilar as to justify the rates char- 
ged respectively. Does the compétition set up by the appellees as 
existing by water between Chicago and the North Atlantic ports, 
and the compétition by rail between Memphis and Charleston, as 
also the compétition of market with market, constitute substantial 
dissimilar circumstances and conditions, within the meaning of the 
said fourth section of the act to regulate commerce? Did such 
compétition in fact affect rates between Chicago, the North At- 
lantic ports, and Charleston? We are of the opinion that it was 
not of controlling force ; that it was not such effectuai compétition 
as would constitute the dissimilar circumstances and conditions 
which" would justify the commission, upon application to it, in au- 
thorizing the carrier to charge less for the longer than for the short- 
er haul. We adopt the conclusion heretofore announced by the in- 
terstate commerce commission, which is, in substance, that, in or- 
der to justify the greater charge for the shorter distance because of 
water compétition, the transportation as to which such competi- 
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tion exists must be conceming freight to the longer-distance point, 
wMeh, if not carried to suck point by tbe road giving tbe rate com- 
plained of, could reach. ihat point by water transportation, and also 
tbat tbe compétition of one transportation line cannot be said to 
meet that of another for the carriage of trafific from any particular 
locality, unless one line could perform tbe service if the other did 
not Such we believe to be the true meaning of said fourth section, 
so far as the point we are now considering is involved. We are 
also of opinion that the compétition claimed by the appeUees to 
exist between the différent markets — particularly those of Mem- 
phis, Chicago, and the North Atlantic ports — ^to supply the trade of 
Charleston in the products mentioned is not in reality the compé- 
tition that affects rates from a particular locality, but is one that is 
regulated by the commercial oircumstances existing at those points, 
applicable to business of that character, and not connected with the 
usual conditions under which transportation is conducted; nor does 
such compétition, Jn our judgment, create the dissimUar circum- 
stances and conditions referred to in the fourth section of the act 
now under considération. And we further hold that compétition 
between carriers subject to the requirements of said act does not 
produce such substantial dissimilarity in the circumstances and 
conditions under which transportation is performed as will justify 
such carriers in making a greater charge for the shorter than for 
the longer haul without an order to that eiïect from the commis- 
sion, granted by it as provided for in the proviso to the fourth sec- 
tion. It is fair to présume that, if the facts in any given case jus- 
tify departure from this rule, the commission will, on a proper 
showing, grant the relief asked for, and make such exceptions as 
the circumstances suggest as proper, and justice to the carrier as 
well as the shipper demands. If the carriers were permitted to dé- 
termine such questions, the conflicting results produced by oppos- 
ing interests would not only cause confusion, but work great injury 
in many cases to the shippers, to localities, and also to certain Unes 
of business that would be aflected thereby. If the compétition of 
markets or of carrying lines subject to the provisions of the com- 
merce act justifies carriers in making greater short-haul and lower 
long-haul charges over the same line, without an order from the 
commission, issued after due investigation, then the unjust rates 
for transportation existing when that law was enacted, and which 
it was intended should be prohibited by it, will continue to be im- 
posed and coUected; and schedules will be made, announced, and 
maintained, to the préjudice of some localities and in favor of oth- 
ers, to the destruction of some shippers and to the profit of others. 
Thls statute was intended to prevent any and ail kinds of discrimi- 
nation in favor of localities, individuals, or corporations, and to put 
ail shippers on the same footing, — that of perfect equality. ' 

The rate from Memphis to Charleston on hay and grain and like 
products is reasonable, and is shown by the évidence to be remu- 
nerative. It is fair to présume that it would not hâve been made 
by the railroads unless those controlling them were satisiied that it 
would be soj and consequently, to justify the higher charge for 
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the shorter haul to Summerville, wMch we hâve fouiad was made 
under substantially similar circumstances and conditions, the com- 
mission, after application to it for tkat purpose, must flnd certain 
reasons for the same, after due investigation, that may in fact ex- 
ist, but wMch, we are compelled to say, are not now disclosed by 
the record before us. In the light of the act to regulate commerce, 
and keeping in view the theory upon which it was constructed, it 
is not difScult to understand why application was not made to the 
commission for permission to charge less for the longer haul to 
Charleston than for the shorter haul to Summerville, when the rate 
proposed was 19 cents per 100 pounds for the longer and 28 cents 
per 100 pounds for the shorter. The appellees contend that the 
smaller charge for the greater distance is in this case of great im- 
portance to the city of Charleston, as well as to the section of 
country adjacent thereto, as by means thereof the merchants of that 
city are enabled to build up a trade that otherwise would be lost to 
them. That may be true, but is not the same argument applicable 
to Summerville and other interior cities along the Unes of the roads 
operated by the appellees between Charleston and Memphis? In 
order to build up one locality, we should not tear down many others, 
and justice to one section should not be purchased at the expense 
of another. It should be kept in mind that the petitioner does not 
ask that the rate from Memphis to Charleston be changea, — that it 
shall be made less, and consequently unremunerative, or increased, 
and thereby cause the loss of the traiïic, — but only that the rate 
from Memphis to Summerville shall not be greater than the rate to 
Charleston. Finding the facts to be as above indicated, — substan- 
tially as found by the interstate commerce commission in the pro- 
ceedings instituted before it by the appellant, — and construing the 
law as we do, it follows that the order issued by said commission to 
the appellees was a lawful order, of which they had due notice, and 
which it was and is their duty to obey and respect. 

We do not flnd it necessary to consider and dispose of the ques- 
tions raised in the pleadings, and argued by counsel, concerning the 
Southern Eailway & Steamship Association, nor the matter of the 
added local charge of nine cents from Charleston to Summerville, 
otherwise than it may be involved in the through rate to Summer- 
ville. 

The decree of the court below dismissing the Mil is reversed, and 
this cause is remanded to said court, with instructions to enter a 
decree herein requiring the appellees, and each of them, to desist 
from charging, demanding, collecting, or receiving any greater com- 
pensation in the aggregate for the transportation of hay or other 
commodities carried by them, under circumstances and conditions 
similar to those set out in the pétition flled in this cause, from Mem- 
phis, in the state of Tennessee, to Summerville, in the state of South. 
Carolina, than that contemporaneously charged and received for 
the transportation of hay and other commodities, respectively, for 
the longer distance from Memphis aforesaid, to Charleston, in the 
state of South Carolina. Said court will also see that the require- 
ments of said decree are immediately carried into effect and en- 
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forced as provided for in said act to regulate commerce, and will 
further direct that tke appellees pay ail costs of this proceeding, 
and in addition thereto such. reasonable fee to the appellant's coun- 
sel as that court may, under the circumstances of thia case, think 
proper and just Keversed and remanded. 

MOREIS, District Judge (dissenting). I am unable to join in the 
order reversing the decree of the circuit court, which it is proposed to 
pass in this case, and will very briefly state my reasons: 

Behlmer, in his pétition to the commission, complained thathe 
was charged as freight on two car loads of hay from Memphis to 
Summerville at the rate of 28 cents per 100, while the rate over the 
same roads to Charleston, 22 miles further, was only 19 cents. 
This, he alleged, was a violation of the fourth, section of the inter- 
state commerce act. He further complained that the 9 cents ad- 
ditional per 100 charged to Summerville was based on the local 
rate for 22 miles from Charleston back to Summerville over the 
South Carolina Railroad, which itself, he alleged, was excessive and 
unreasonable; and he further alleged that the combined rate of 28 
cents from Memphis to Charleston was excessive and unreasonable, 
and in violation of the first section of the act. The défendants an- 
swered, alleging that theré were eight ail-rail routes which were 
competitors for the business from Memphis to Charleston; that 
there was, besides, existing water compétition from ports on the 
Atlantic Coast to Charleston; and that the rate from Memphis to 
Charleston of 19 cents per 100 was forced upon the défendant Unes 
by this rail and watèr compétition which they had to meet at 
Charleston, but which the South Carolina Eailroad did not hâve to 
meet at Summerville; and that rates which were just and rea- 
sonable to Summerville would resuit in the loss of the business, if 
charged to Charleston. The commission considered only the al- 
légation that the défendants violated the long and short haul clause, 
and, in view of their décision on that point, deemed it unnecessary 
to consider whether any other provision of the law had been vio- 
lated. In the décision of the commission appears the following: 

"There Is no showing In this proceeding of compétition by Unes not subject 
to the act to regulate commerce for the carriage of hay from Memphis td 
Charleston, and the fact that there may be compétition for such trafic by Unes 
which are Bubject to the act, or that hay may be carried to Charleston by vari- 
ons rail and water, or part-rail and part-water, routes, from points other than 
Memphis, does not justify the défendant carriers in departing from the gênerai 
ruie of the fonrth section jipon their own motion. Such considérations may con- 
stitute reasons for applying to the commission for relief under the proviso clause 
of that section, but, for the reasons stated in our décisions of the cases above 
cited, they do not justlfy carriers In departing from the rule of the fourth section 
without such relleving order. Water compétition, to Justlfy lower long-haul rates, 
must exlst between the point of shipment and the longer-distance destination. 
One transportatlon Une cannot be said to meet the compétition of another trans- 
portation Une for the carrying trade of any particular locality unless the latter 
line could and would perform the service alone If the former did not undertake 
It The compétition of markets or the compétition of carrying Unes subject ta 
régulation under the act to regulate commerce does not justlfy carriers in making 
greater short-haul or lower long-haul charges over the same Une without an 
order Issued by the commission on application therefor after investigation." 
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The décision then quotes the ruie of practice of the commission 
with référence to applications under the proviso of the fourth sec- 
tion, and then proceeds: 

"Because Charleston is an important seaport and railroad center, and hay may 
be and is carried there from varions points, Is not a suflicient reason for a de- 
parture from tliis rule. The just interests o£ tlie carrier are fully protected by 
the proviso clause of the fourth section. The défendants are under no obliga- 
tion to compete at low rates for the carriage of hay from Memphis to Charles- 
ton. They ought not to engage in such compétition if the rates obtainable are 
not remunerative. If they are remunerative, the défendants cannot, in the face 
of the proUbitîon of the fourth section, and the provision in that section for the 
Issuance of relievlng orders, assume to say that such rates, though profitable on 
Charleston trafflc, are Insuflicient for the transportation of car-load quantities 
to a shorter point on the same Une, and in the same direction." 

There was no finding of fact by the commission other than is con- 
tained in the foregoing extract from its décision, and it is obvions 
that the commission did not pass upon the question of the dissimi- 
larity of the circumstances and conditions, nor upon the question 
whether the rate for the shorter haul was of itself reasonable and 
jnst. They took the law to be that, by charging a greater rate for 
the shorter haul over the same line, the carriers were prima facie 
without justification, and that they could only be permitted law- 
fully to make the charge after they had been authorized upon ap- 
plication to the commission under the proviso of the fourth sec- 
tion. One of the cases cited by the commission in support of this 
proposition of law is the décision of the circuit court of appeals in 
Interstate Commerce Commission v. Cincinnati, N. O. & T. P. By. 
Co., 9 C. C. A. 689, now known as the "Social Circle Case." The 
suprême court, in reviewing that case (162 U. S. 184-194, 16 Sup. 
et. 700), did not approve such a hard and fast rule, but held in that 
case that as the commission had found as a fact that the circum- 
stances and conditions were not so dissimilar as to justify the 
rates charged, and as the circuit court of appeals had approved 
that flnding, the suprême court would not disturb it. But in the 
case known as the "Import Case," 162 U. S. 197, 16 Sup. Ct. 666, 
the suprême court held, in deciding a similar question, that it was 
erroç for the commission not to consider an existing compétition 
which affected rates, and the fact that rates had to be reduced in 
order to secure freight, whieh otherwise would go by other routes, 
was one of the circumstances and conditions which must be con- 
sidered before substantial similarity could be determined. It may 
be fairly said, therefore, that the commission failed to consider one 
of the circumstances without which it could not arrive at a just 
flnding. Texas & P. E. Co. v. Interstate Commerce Commission, 
162 U. S. 197-238, 16 Sup. Ct. 666; Interstate Commerce Commis- 
sion V. Alabama Midland Ey. Co., 21 C. C. A. 51, 74 Fed. 715; In- 
terstate Commerce Commission v. Louisville & N. B. Co., 73 Fed. 
409. It was error, I think, for the commission to hold that the 
carriers could not justify themselves because they had not first 
made application for relief under the proviso of the fourth section. 
It has been held that, if the carrier can show that the circum- 
stances and conditions of the two hauls are dissimilar, the statute 
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bas not been violated. Interstate Commerce Commission v. At- 
chison, T. & S. F. E. Co., 50 Fed. 295. And tMs seems a reasonable 
constniction of tlie law. Tte case, tlierefore, it appears to me, 
came into the circuit court without any finding of fact upon whicli 
an order against the carriers could be predicated. The circuit judge 
examined tlie testimony, and considered the évidence tending to 
prove that the through rate had been forced down by the natural 
advantages of Charleston as a trade center, having numerous routes 
by rail, by rail and water, and by water over which merchandise of 
the kind in question was brought to that citv, and to compete with 
which the défendant carriers were obliged to reduce their railroad 
rates on through freight to Charleston. Summerville had no simi- 
lar natural or artificial advantages, and its only carrier, the Soutli 
Carolina & Georgia Eailroad, vras not subject to having its local 
rates forced down by compétition below what was reasonable and 
just. Upon considération of ail the proven facts, the circuit judge 
found that the circumstances and conditions were not substantially 
similar, and that the défendant carriers had not violated the act. 
With this conclusion I agrée. There is abundant proof to support 
it, and also to show the destructive loss which would resuit to the 
South Carolina & Georgia Eailroad (the successor of the South Caro- 
lina Eailroad) if it was required to conf orm its local rates to its share 
of the through rates. 
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CENTRAL TRUST CO. OF NEW YORK et al. v. PEORIA, 
D. & E. RY. CO. et al. 

(Circuit Court, S. D. Illinois. December 15, 1897.) 

Kailkoads— RiGHTs os- Second Mortqagebs. 

Where the opération of a railroad by a receiver bas demonstrated the 
capacity of the property to earn more than its operating expenses and the 
Interest on Its first mortgage, and the receiver bas in bis hands sufficient 
money to pay the dellnquent Interest on such mortgage, the holders of a 
second mortgage are entitled to bave It so applied, although a suit to. fore- 
close for the default bas been Instituted; there belng no rigbt, undèr the 
blll filed, to foreclose for anything except the interest due. 

Bill by the Peoria, Decatur & Evansville Eailway Company against 
the Central Trust Company of New York and William A. Heilman, 
trustées, and cross bill by défendants against the complainant. 
Heard on motion for an order directing the receiver to pay interest. 

Samuel P. Wheeler and Alexander Gilchrist, for William A. Heil- 
man. 

Green & Humphrey, for reorganization committee. 

ALLEN, District Judge. The Peoria, Decatur & Evansville Eail- 
way Company filed a bill in this court, and E. O. Hopkins and E. 
P. Houston were appointed receivers of the railway. Later on, Ee- 
ceiver Houston resigned, and Hopkins continued as sole receiver. 
Subsequently the Central Trust Company of New York and William 
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À. Heilman, trustées, after answering the bill, filed a cross MU pray- 
ing a foreclosure of a^ second mortgage upon th.e whole Une, and a 
decree of foreclosure bas been passed. Tbere are two divisions of 
the Peoria, Decatur & Evansville Railway, — one extending from Peo- 
ria to Mattoon, and the other from Mattoon to Evansville; and eacb 
division is covered by a divisional mortgage, and eacb of thèse mort- 
gages is a first lien upon the respective divisions. The interest 
upon the bonds secured by the Peoria Division mortgage f ell due July 
1, 1897; and on the 6th of July, 1897, a bill was filed in this court 
by the Central Trust Company, sole trustée, praying a foreclosure of 
the Peoria Division mortgage. A pétition bas now been flled by 
William A. Heilman, one of the trustées of the second mortgage, 
asking that an order be entered authorizing the receiver to pay the 
interest which fell due July 1, 1897, under the Peoria Division mort- 
gage. The co-trustee does not join in this pétition, for the reason 
that it is also trustée under the divisional mortgage, and by its coun- 
sel, in open court, has declined to take a position that may be con- 
strued as partial to the one side or the other. In this regard the 
action of the Central Trust Company is proper and commendable. 
The only opposition to the order asked for comes from the reorgani- 
zation committee of the first mortgage bondholders, representing the 
parties to whom it is proposed to pay the money. Unless, therefore, 
the first mortgage bondholders will in some way be injured by pass- 
tng the order asked for, it ought to be made. The subordinate lien- 
holders ought to hâve a fair opportunity to protect, and ultimately 
save, whatever equity there may be in the property, and it is set up 
in the pétition that the Peoria Division is worth a considérable feum 
above the first lien. It is contended, however, that this division is 
séant security for the first mortgage debt. The facts do not, in my 
judgment. sustain this view. It appears very clearly that at the in- 
stitution of the receivership the physical condition of the property 
was very bad, and there then existed |155,000 of preferential debts; 
that under the receivership the property has been brought up to a 
fair standard of excellence; that over 67 miles of ballast has been 
plaeed, large renewals of cross-ties made, and the property largely 
enhanced in value. It also appears that during the past year, alone, 
upward of |85,000 has been expended, outside of the ordinary oper- 
ating expenses, in the permanent betterment of the property. Since 
the institution of the receivership the large preferential debt then 
existing has been substantially paid oiï by the receiver. The re- 
ceiver has also paid the interest on the first mortgage bonds of both 
divisions for more than three years. And ail thèse things hâve been 
accomplished solely through the earnings of the property. I re- 
gard it as clearly established that the security of the first mortgage 
bondholders is far better than when the receiver took charge. 
Again, it appears that the Peoria Division is nov? earning, and in 
fact has earned right along, more than its operating expenses and 
the interest on the first mortgage bonds. The receiver, according 
to his reports, has the funds in hand to pay the interest on the Peo- 
ria Division first mortgage bonds, and there seems no valid reason 
why he should not do so. It is urged that the receiver's current bills 
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may become a lien upon tlie property superior to tlie flret mortgage. 
I am unable to see the force of this objection. Thie holders of the 
flrst mortgage bonds, if tbe order asked for is made, will receive this 
money. If not made, the same money will be applied to the other 
purpose, of paying a debt that may become a lien superior to the flrst 
mortgage. Suppose this should be the resuit ; their condition will 
be no worse than it now is. There are considérations of duty to 
the second lienholders that forbid any spéculation of this sort. The 
property is earning a surplus over its operating expenses and this 
interest I feel justifled in dealing with this question in the light of 
past and présent expérience, ànd feel justifled in assuming that no 
loss can be sustained by the flrst mortgage bondholders if the order 
petitioned for is made. It is the policy of courts of equity to s.tim- 
ulate the best possible retums from property being administered or 
sold under decree, to the end that ail creditors and lienholders may, 
if possible, be paid. There is another reason why the flrst m'ortgage 
bondholders of the Peoria Division cannot be prejudiced by paying 
them this interest : Under the bill flled, no decree can be entered, 
except for the interest due. The principal of the debt cannot be 
declared due for default in payment of interest. The views I hâve 
expressed are largely sustained in Eailroad Co. v. Fosdick, 106 TJ. S. 
47, 1 Sup. et. 10; Lloyd v. Eailroad Co., 65 Ped. 351; American 
Loan & Trust Co. v. Union Depot Co., 80 Fed. 36. An order may be 
entered directing the receiver to pay the interest which fell due July 
Ist last ou bonds of Peoria Division. 



HOPKINS et al. v. OXLEY STAVE CO. 
(Circuit Court of Appeals, Eighth Circuit. November 8, 1897.) 

No. 789. 

1. Fedkbal Courts — Jurisdiction — Citizenship. 

A fédéral court is not deprived of Jurisdiction of a suit for an Jnjunc- 
tion against numerous Individual défendants by the fact that some of 
those joined as défendants were citizens of the same state as the eom- 
plainant, when, as to them, the bill was dlsmissed shortly after it was 
filed, and before an Injunction was awarded. 

i. Injonction— CoNSPiRAOY to Commit Tort— Parties. 

The rule Is as well settled in equity as it is at law that where a right 
of action arlses ex delicto the tort may be treated as joint or several, at 
the élection of the Injured party. Where a consîrfracy by the members 
of certain labor organizations had been formed to injure the business of 
a corporation, it was accordlngly held that the corporation might treat 
the tort as joint or several, and maintain a suit against ail or against 
any number of the consplrators, to enjoin them from carrying the same 
Into effect. 

8. Same- UNLAWFUii Conspiract— Boycott. 

The members of two labor organizations entered into a combinatlon to 
oompel a manufacturer of casks and barrels to discontinue the use of 
a machine for hooping the same. This object was to be accomplished 
by notlfying the plaintlff's customers and other persons not to purchase 
machlne-hooped barrels, and by inducing the members of ail labor or- 
ganizations throughout the country, and persons who were in sympathy 
with them, not to purchase provisions or other commodities which were 
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packed in machlne-hooped barrels. Held: First, that the combinatlon In 
question was an unlawful consplracy to deprive the plaintlff of its right 
ito manage Its business as It tliouglit best, such as would entitle the manu- 
facturer to recover from the parties ooncerned in the conspiracy what- 
ever damages It had eustained thereby; second, that in such a case the 
test of the right to sue In equlty was whether the damages occasioned by 
the conspiracy would be Irréparable, or whether a proceeding in equity 
was neeessary to prevent a multitude of suits,— In other words, whether 
the remedy at law was for any reason inadéquate; third, that in the case 
in hand the plaintiff was entitled to sue in equity, and that an injunction 
to prevent the exécution of the conspJracy was properly awarded. Steam- 
ship Co. V. McGregor, 23 Q. B. Div. 598, 616, Continental Ins. Co. v. Board 
of Fire Underwriters, 67 Fed. 310, "and Manufacturing Co. v. HoUis, 55 
N. W. 1119, 54 Minn. 223, distinguis-hed. 
Caldwell, Circuit Judge, dissenting. 

Appeal from the Circuit Court of the United States for the District 
of Kansas. 

This was a bill for an injunction by the Oxley Stave Company 
against the Coopéra' International Union of North America, Lodge 
No. 18; the Trades Assembly of Kansas City, Kan.; and a number olj 
the individual members of such organizations. As against the or- 
ganizations, the bill was dismissed, and a temporary injunction was 
granted against the remaining défendants, from which they appeal. 

James F. Getty (F. D. Hutchings, on the brief), for appellants. 
David Overmyer (David W. Mulvane, on the brief), for appellee. 

Bef ore CALDWELL, SANBOEN, and THAYEE, Circuit Judges. 

THAYEE, Circuit Judge. This case cornes on appeal from an or- 
der made by the circuit court of the United States for the district of 
Kansas, granting an interlocutory injunction. The motion for the 
injunction was heard on the bill and supporting affidavits, and on 
certain opposing afiBdavits. There is no substantial oontrovers'y 
with référence to the material facts disclosed by the bill and accom- 
panying affidavits, which may be summarizêd as follows: The 
appellants, H. C. Hopkins and others, who were the défendants be- 
low, are members of two voluntary, unincorporated associations, 
termed, respectively, the Coopéra' International Union of North 
America, Lodge No. 18, of Kansas City, Kan., and the Trades Assem- 
bly of Kansas City. Kan. The iirst of thèse associations is a labor 
organization composed of coopers, which has local lodges in ail the 
important trade centers throughout the United States and Canada. 
The other association, the Trades Assembly of Kansas City, Kan., 
is a body composed of représentatives of many différent labor organ- 
izations of Kansas City, Kan., and is a branch of a gênerai organiza- 
tion of the same name which exists and opérâtes, by means of local 
assemblies, in aJl the principal commercial centers of the United 
States and Europe. The Oxley Stave Company, the plaintiff below 
and appellee hère, is a Missouri corporation, which is engaged at 
Kansas City, "Kan., where it has a large cooperage plant, in the 
manufacture of barrels and casks for packing méats, flour, and other 
commodities. It sells many barrels and casks annually to several 
large packing associations located at Kansas City, Mo., and Kansas 
City, Kan., and also has customers» f or its product in 16 other states 
83 F.-68 
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oî the Union, and in Europe. Its annual output for tke year 1895 
was of the value of $164,173. For some time prior to November 16, 

1895, the plaintiff company had used successfully in ita cooperage 
plant at Kansas City, Kan., certain machines for hooping barrels, 
which materially lessened the cost of making the same. It did not 
confine itself exclusively to the manufacture of machine-hooped bar- 
rels, but manufactured, besides, many hand-hooped barrels, and em- 
ployed a large number of coopéra for that purpose. The wages paid 
to the coopéra in its employ were satisfactory, and no controversy 
had arisen between the plaintif^ and its employés on that score. 
On or about November 16, 1895, the plaintiff company waa informed 
by a committee of persons representing the local lodge of the Coop- 
éra' Union, No. 18, at Kansas City, Kan., that it must discontinue the 
use of hooping machines in its plant. Said committee further in- 
formed the plaintiff that they had already notified one of its largest 
customers, Swift & Co., that, in making contracts with the plaintiff 
for barrels; the Coopers' Union would require such customer, in 
future, to specify that ail barrels supplied to it by the plaintiff must 
be hand-hooped. None of the members of this committee were em- 
ployés of the plaintiff company, and, with one exception, none of the 
présent appellants were or are in its employ. At a later date the 
Coopers' Union, No. 18, called to its assistance the Trades Assembly 
of Kansas City, Kan., for the purpose of enforciag its aforesaid de- 
mand; and on or about January 14, 1896, a committee of persons rep- 
resejiting both of said organisations waited upon the manager of the 
plaintiff company, and notifled him, in substance, that said organiza- 
tions had each determined to boycott the produet of the plaintiff 
company uniess it discontinued the use of hooping machines in its 
plant, and that the boycott would be made effective on January 15, 

1896. The formai action taken by the Trades Assemblv was eviden- 
ced by the foUowing resolution: 

"To the Offlcers and Members of tbe Trades Assembly— Greeting: Whereas, 
the cooperage firms of J. K. Kelley and the Oxley Cooperage Company hâve 
plaeed in thelr plants hooping machines operated by child labor; and whereas, 
said hooping machines is the direct cause of at least one hundred coopers be- 
ing out of employment, of which a great many are unable to jîo anythlng 
else, on account of âge, and at a meeting held by Coopers' Union No. 18 on 
the 31st of December, 1895, a committee was appointed to notify the above 
firms that uniess they discontinued the use of said machines on and after 
the 15th of January, 1896, that Coopéra' Union No. 18 would cause a boycott 
to be plaeed on ail packages hooped by said machines the 15th of January, 
189(1 and at a meeting held by Coopers' Union No. 18 on the 4th of January, 
1896. delegates were authorized to brlng the matter before the Trades Assem- 
bly in proper form, and pétition the assembly to indorse our action, and to 
place the matter in the hands of their grievance committee, to act in con- 
junction with the committee appointed by Coopers' Union No. 18 to notify 
the packers before letting their contracts for their cooperage: Therefore, be 
it resolved, that this Trades Assembly indorse the action of Coopers' Union 
No. 18, and the matter be left in the hands of the grievance committee for 
immédiate action. 

"Yours, respectfuUy, J. Ii. Collins, 

"Sec'y Coopers' International Union of North America, Lodge 18." 

It was also charged, and the charge was not denied, that the mem- 
bers of the voluntary organizatione to which the défendants belonged 
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had conspired and agreed to force the plaintifE, against ita will, to 
abandon the use of hooping machines in its plant, and that tMs ob- 
ject was to be accomplished bv dissuading the plaintiff's customers 
from buying machine-hooped barrels and casks ; such customers to be 
so dissuaded through fear, inspired by concerted action of the two 
organizations, that the members of ail the labor organizations 
thi'oughout the country would be induced not to purchase any com- 
modity which might be packed in such machine-hooped barrels or 
casks. The bill chargea, by proper averments (and no attempt was 
made to prove the contrary), that the défendants were persons of 
small means, and that the plaintiff would suffer a great and irrép- 
arable loss, exceeding $100,000, if the défendants were allowed to 
carry the threatened boycott into effect in the manner and form pro- 
posed. The injunetion which the court awarded against the défend- 
ants was, in substance, one which prohibited them, until the final 
hearing of the case, from making effective the threatened boycott, 
and from in any way menacing, hindering, or obstructing the plain- 
tiff Company, by interfering with its business or customers, from the 
full enjoyment of such patronage and business as it might enjoy of 
possess independent of such interférence, 

The first proposition contended for by the appellants is that the 
trial court acted without jurisdiction in awarding an injunetion. The 
ground for this contention consists in the fact that in the bill, as 
originally filed, two persons were named as défendants who were citi- 
zens and résidents of the state of Missouri, under whose laws the 
Oxley Stave Company was incorporated. But as the case was dis- 
missed as to thèse défendants, and as to the two voluntary unincor- 
porated associations, and as to ail the members thereof who were 
not speciflcally named as défendants in the bill of complaint, before 
an injunetion was awarded, and as the bill was retained only as 
against persons concerned in the alleged conspiracy who were citi- 
zens and résidents of the state of Kansas, the objection to the juris- 
diction of the trial court is, in our opinion, without merit. Oxley 
Stave Co. v. Coopers' International Union of North America, 72 Fed. 
695. It is further urged that the trial court had no right to proceed 
with the hearing of the case in the absence of any of the persons 
who were members of the two voluntary organizations, to wit, the 
Coopers' Union, No. 18, and the Trades Assembly of Kansas City, 
Kan., because ail the members of those organizations were parties 
to the alleged conspiracy. This contention seems to be based on the 
assumption that every member of the two organizations had the right 
to call upon every other member for aid and assistance in carrying 
ont the alleged conspiracv, and that an injunetion restraining a part 
of the members from rendering such aid and assistance would neces- 
sarily operate to the préjudice of those members who had not been 
made parties to the suit. In other words, the argument is that cer- 
tain indispensable parties to the suit hâve not been made parties, and 
that full relief, consistent with equity, cannot be administered with- 
out their présence upon the record. We do not dispute the exist- 
ence of the rule which the défendants iuvoke, but it is apparent, we 
think, that it has no application to thé case in hand. The présent 



916 .83 FEDERAL REPORTER. 

suit proceeds upon tlie ttieory — without which no relief can be af- 
forded — tliat thç agreement entered into between tbe members of 
tlie two Toluntary associations aforesaid is an unlawful conspiracy 
to oppress and injure the plaintifE company; tkat no right whatso- 
ever can be predicated upon, or bave its origin in, sucb an agree- 
ment; and tbat the members of tbe two organizations are jointly 
and severally liable for wbateyer injury would be doue to tbe plain- 
tiff company by carrying out the object of the alleged agreement. 
The rule is as well settled in equity as it is at law that, where the 
right of action arises ex delicto, the tort may be treated as joint 
or several, at the élection of the injured party, and that he may, at 
bis option, sue either one or more of the joint wrongdoers. Cun- 
ninghani v. Pell, 5 Paige, 607; Wall v. Thomas, 41 Fed. 620, and cases 
there cited. We perceire no reason, therefore, why the case was 
not properly proceeded with against the appellants, although numer- 
ous other persons were concerned in the alleged combination or 
conspiracy. 

We turn, therefore, to the merits of the controversy. The substan- 
tial question is whether tbe agreement entered into by the members 
of the two unincorporated associations to boycott the contents of ail 
barrels, casks, and packages made by the Oxley Stave Company 
which were hooped by machinery was an agreement against which a 
court of equity can afford relief, préventive or otherwise. The con- 
tention of the appellants is that it was a lawful agreement, sucb as 
they had the right to make and carry out, for the pur pose of maintain- 
ing the rate of wages then paid to journeymen coopers, and that, be- 
ing lawful, the injury occasioned to the plaintifif company, no matter 
how great, was an injury against which neither a court of law nor 
equity can afford any redress. According to our view of the case, the 
claim made by the défendants below, that one object of the threat- 
ened boycott was to prevent the employment of child labor, is in no 
way material ; but, in passing, it will not be out of place to say that 
this claim seems to bave been a mère prêteuse, since it was shown 
that the machinery used to hoop barrels cannot be managed by 
children, but must, of necessity, be operated by persons who bave the 
requisite strength to handle barrels and casks weigbing from 75 to 
80 pounds with great rapidity. It is manifest that this is a species 
of labor which could not, in any event, be performed by children. 
Neither do we deem it necessary on the présent occasion to deflne the 
term "boycott" ; for, whatever may be the meaning of that word, no 
controversy exists in the présent case conceming the means that 
were to be employed by tbe members of the two labor organizations 
for the purpose of compelling the plaintiff company to abandon the 
use of hooping machines. It is conceded that their purpose was to 
warn ail of the plaintiff's immédiate customers not to purchase ma- 
chine-hooped barrels or casks, and to warn wholesale and retail 
dealers everywhere not to handle provisions or other commodities 
which were packed in such barrels or casks. This warning was to 
be made effectuai by notifying the members of ail associated labor 
organizations throughout the United States, Canada, and Europe, 
not to purchase provisions or other commodities, and, as far as pos- 
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sible, to dissuade otLers from purcbasing provisions or otker com- 
modities wLich were packed in machine-hooped barrels or casks. 
The object of the conspiracy, it will be seen, was to interfère with the 
complainant's business, and to deprive tlie complainant company, 
and numerous other persons, of tbe right to conduct tbeir business as 
they thought proper. To tliis end, tbose wbo were engaged in the 
oonspiracy intended to excite the fears of ail persons who were en- 
gaged in making barrels, or who handled commodities packed in bar- 
rels, that, if they did not obey the orders of the associated labor or- 
ganizations, they would incur the active hostility of ail the members 
of those associations, suffer a great financial loss, and possibly run 
the risk of sustaining some personal injury. It may be conceded 
that, when the défendants entered into the oombination in question, 
they had no présent intention of resorting to actual violence for the 
purpose of enforcing their demands; but it is manifest that by con- 
certed action, force of numbers, and by exciting the fears of the 
timid, they did intend to compel many persons to surrender their 
freedom of action, and submit to the dictation of others in the man- 
agement of their private business affairs. Another object of the 
conspiracy, which was no less harmful, was to deprive the public at 
large of the advantages to be derived from the use of an invention 
which was not only designed to diminish the cost of making certain 
necessary articles, but to lessen the labor of human hands. 

While the courts hâve invariably upheld the right of individuals to 
form labor organizations for the protection of the interests of the la- 
boring classes, and hâve denied the power to enjoin the members of 
such associations from withdrawing peaceably from any service, either 
singly or in a body, even where such withdrawal involves a breach of 
contract (Arthur v. Oakes. 11 C. C A. 209, 63 Ped. 310), yet they 
bave very generally condemned those combinations usually termed 
"boycotts," which are formed for thé purpose of interfering, other- 
wise than by lawful compétition, with the business affairs of others, 
and depriving them, by means of threats and intimidation, of the 
right to conduct the business in which they happen to be engaged 
according to the dictâtes of their own judgments^ The right of an 
Individual to carry on his business as he sees fit, and to use such 
implements or processes of manufacture as he desires to use, pro- 
vided he follows a lawful avocation, and conducts it in a lawful 
manner, is entitled to as much considération as his other personal 
rights; and the law should aiïord protection against the efforts of 
powerfui combinations to rob him of that right and coerce his will 
by intimidating his customers. and destroying liis patronage. A con- 
spiracy to compel a manufacturer to abandon the use of a valuable 
invention bears no resemblance to a combination among laborers to 
withdraw from a given emplovment as a means of obtaining better 
pay. Persons engaged in any service hâve the power, with which a 
court of equity will not interfère by injunction, to abandon that serv- 
ice, either singly or in a body, if the wages paid or the conditions 
of employment are not satisfactory; but they hâve no right to dic- 
tate to an employer what kind of implements he shall use, or whom 
he shall employ. Many courts of the highest character and ability 
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have lield tliat a combination such as the one in question is admitted 
to hâve been is an unlawful conspiracy, at common law, and that an 
action will lie to recover the damages which one lias sustained as 
the direct resuit of such. a conspiracy; also, that a suit in equity 
may be maintained to prevent the persons concemed in such a com- 
bination from carrying the same into effect, when the damages would 
be irréparable, or when such a proceeding is necessary to preveiit 
a multiplicity of suits. The test of the right to sue in equity is 
whether the combination complained of is so far unlawful that an 
action at law will lie to recover the damages inflicted, and whether 
the remedy at law is adéquate to redress the wrong. If the remedy 
at law is for anv reason inadéquate, resort may be had, as in other 
cases, to a court of equity. In the casé of Spinning Co. v. Eiley, 
L. E. 6 Eq. 551, 558, Vice Chancellor Malins held that an injunction 
was a proper remedy to prevent the ofiScers of a trades union from 
using placards and advertisements to dissuade laborers from hiring 
themselves to the spinning company pending a dispute between the 
latter company and the trades union as to wages. The court said: 

"That every man is at llberty to induce others, In the words of the aet of 
parllament, 'by persuasion or otherwise,' to enter into a combination to lîeep 
up the priée of wages, or the like; but direetly he enters into a combina- 
tion which has as its object Intimidation or violence, or interfering with the 
perfeet freedom of action of another man, it then becomes an otreuse, not 
only at common law, but also an offense punishable by the express enact- 
ment of the act 6 Geo. IV., c. 129. It is clear, therefore, that the printing 
and publîshlng of thèse placards and advertisements by the défendants, ad- 
mlttedly for the purpose of intimidating workmen from entering into the serv- 
ice of the plaintiffs, are unlawful aets, punishable by imprisonment, under 
Id., e. 129, and a crime at common law." 

In Temperton v. Russell [18Ô3] 1 Q. B. 715, the facts appear to 
hâve been that a committee representing certain trades unions, for 
the purpose of enforcing obédience to certain rules that had been 
adopted by the unions, notiâed the plaintiff not to supply building 
materials to a certain firm. He having declined to comply with 
such request, the committee thereupon induced certain third par- 
ties not to enter into further contracts with the plaintiff; such third 
parties being so induced by threats or représentations that the 
iinions would cause their laborers to be withdrawn from their em- 
ploy in case such further contracts were made. It was held that 
the plaintiff had a right of action against the members of the com- 
mittee for maliciously conspiring to injure him by preventing persons 
from having dealings with him. In delivering the judgment of the 
court the master of the rolls (Lord Esher) quoted with approval a 
statement of the law which is found in Bowen v. Hall, 6 Q. B. Div. 
333, to the effect that where it appears that a défendant has, by 
persuasion, induced a third party to break his contract with the 
plaintiflf, either for the purpose of injuring the plaintiff, or for the 
purpose of reaping a personal advantage at the expense of the 
plaintiff, the act is wrongful and malicious, and therefore actionable. 
In the case of State v. Stewart, 59 Vt. 273, 9 Atl. 559, it was held 
that a combination entered into for the purpose of preventing or de- 
terring a corporation from taking into its service certain persons 
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whom it desired to emploj was an unlawful combination or con- 
Bpiracy at common law. The court said: 

"The princlple upon whlch the cases, BngllBh and American, proceed, il 
that every man has the right to employ his talents, industry, and capital as 
he pleases, free from the dictation of others; and, If two or more persons 
combine to coerce his cholce In this behalf, it Is a criminal conspiracy. The 
labor and sklU of the workmen, be It of high or low degree, the plant of the 
manufacturer, the equipment of the farmer, the Investments of commerce, are 
ail. In equal sensé, property. If men, by overt acts of violence, destroy either, 
they are gullty of crime. The anathemas of a secret organlzatlon of men ap- 
pointed for the purpose of controUing the industry of others by a species of 
Intimidation that work upon the mind, rather than the body, are quite as dan- 
gerous, and generally altogether more effective, than acta of actual violence. 
And, while such conspiracies may give to the Indivldual directly affected by 
them a private right of action for damages, they at the same time lay the 
basis for an indictment, on the ground that the state Itself Is directly con- 
cerned in the promotion of ail legitimate industries and the development of 
ail its resources, and owes the duty of protection to Its citizens engaged in the 
exercise of their callings." 

In Barr v. Trades Council (N. J. Ch.) 30 Atl. 881, it appeared that 
a publisher of a newspaper had determined to use plate matter in 
making up his paper, whereupon the members of a local typographical 
union, conceiving their interests to be prejudiced by such action, en- 
tered into a combination to compel him to desist from the use of such 
plate matter. The object of the combination was to be accomplished 
by the typographical union by a formai call upon ail labor organiza- 
tions with which it was afûliated, and upon ail other persons who 
were in sympathy with it, to boycott the paper, by refusing to buy it 
or advertise in the same. It was held, in substance, that a person's 
business is property, which ia entitled under the law to protection 
from unlawful interférence, and that the combination in question wa« 
Ulegal, because it contemplated a wrongf ul interférence with the plain- 
tifE's freedom of action in the management of his own affaira Dé- 
cisions embodying substantially the same views hâve been made by 
many other courts. Hilton t. Eckersley, 6 El. & Bl. 47, 74; Steam- 
ship Co. T. McKenna, 30 Fed. 48; Casey v. Typographical Union, 45 
Fed. 135; Thomas v. Eailway Co., 62 Fed. 803, 818; Arthur t. Oakes, 
11 C. C. A. 209; 63 Fed. 310, 321, 322. See, also, Carew v. Euther- 
ford, 106 Mass. 1; Walker v. Cronin, 107 Mass. 555; State v. Glidden, 
55 Conn. 46, 8 Atl. 890; Vegelahn v. Guntner (Mass.) 44 N. E. 107T. 
The cases which seem to be chiefly relied upon as supporting the 
contention tliat the combination complained of in the case at bar 
was lawful, and that the action proposed to be taken in pursuance 
thereof ought not to be enjoined, are the following: Mogul S. S. Co. 
V. McGregor, 23 Q. B. Div. 598; Id. [1892] App. Cas. 25; Continental 
Ins. Co. V. Board of Fire Underwriters of the Pacific, 67 Fed. 310; 
and Bohn Mfg. Co. v. HoUis, 54 Minn. 223, 55 N. W. 1119. In the 
first of thèse cases the facts were that the owners of certain steam- 
ships, for the purpose of securing ail the freight which was shipped 
at certain iwrts, and doing a profitable business, had formed an as- 
sociation, and issued a circular to shippers at said ports, agreeing 
to allow them a certain rebate on freight bUls, provided they gave their 
patronage exclusÎTely to ships belonging to members of the associa- 
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tion. The association also prohibited its soliciting agents from act 
ing as agents for other competing lines. A suit liaving been brought 
against the members of the association, by a competing shipowner, to 
recoTer damages wMch liad been sustained in conséquence of tlie 
formation and action of tlie association, it was lield that tlie acts 
complained of were lawful, the same having been done simply for the 
purpose of enabling the members of the association to hold and extend 
their trade ; in other words, that the acts complained of amounted to 
ûo more than lawful compétition in trade. Continental Ins. Co. v. 
Board of Fire Underwriters of the Pacific, was a case of the same 
character as the one last considered, and inrolved an application of 
the same doctrine. It was held, in substance, that an association of 
fire underwriters which had been formed under an agreement that 
provided, among other things, for the régulation of premium rates, 
the prévention of rebates, compensation of agents, and nonintercourse 
with companies that were not members of the association, was not 
an illégal conspiracy, and that the accomplishment of its purpose by 
lawful means would not be enjoined at the suit of a competing Insur- 
ance Company which was not a member of the association. In the 
case of Bohn Mfg. Co. t. Hollis, it appeared that a large number 
of retail lumber dealers had formed a voluntary association, by which 
they mutually agreed that they would not deal with any manufacturer 
or Wholesale dealer who should sell lumber directly to consumers, 
not dealers, at any point where a member of the association was 
carrying on a wholesale lumber business, and had proTided in their 
by-laws that, whenever any wholesale dealer or manufacturer made 
any such sale, the secretary of the association should notify ail mem- 
bers of the fact. The plaintiff having made such a sale, and the 
secretary being on the point of sending a notice of the fact to mem- 
bers of the association, as provided by the by-laws, it was held that 
the sending of such a notice waa not actionable, and that an injunc- 
tion to restrain the sending of such notice ought not to issue. The 
décision to this effect was based on the ground that the members of 
the association niight lawfuUy agrée with each other to withdraw their 
patronage, coUectively, for the reasons specified in the agreement, 
because the members, individually, had the right to détermine from 
whom they would make purchases, and to withdraw their patronage 
at any time, and for any reason wMch they deemed adéquate. We are 
not able to concède, however, that it is always the case that what 
one person may do without reridering himself liable to an action many 
persons may enter into a comhination to do. It has been held in 
several well-considered cases that the law will sometimes take cog- 
nizance of acts done by a combination which would not give rise to a 
cause of action if committed by a single individual, since there is a 
power in numbers, when acting in concert, to inflict injury, which 
does not réside in persons acting separately. Steamship Co. v. Mc- 
Gregor [1892] App. Cas. 24, 25; Id., 23 Q. B. Div. 598, 616; Arthur v. 
Oakes, 11 C. G. A. 209, 63 Fed. 310, 321; State v. Glidden, 65 Conn. 
46, 8 Atl. 890. But if we concède that the reasoning employed in 
Manufacturing Co. v. HoUis was sound, as applied to the f acts in that 
case, yet it by no means follows (and that fact was recognized in the 
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décision) that the members of the association would hâve had the 
power to combine for tlie purpose of compelling other persons, not 
members of the association, to withhold their patronage f rom a Whole- 
sale dealer who faUed to conduct his business in the mode prescribed 
by the association. 

We think it is entirely clear, upon the authorities, that the conduct 
of which the défendants below were accused cannot be justifled on the 
ground that the acts contemplated were legitimate and lawful means 
to prevent a possible future décline in wages, and to secure employ- 
ment for a greater number of coopéra. No decrease in the rate of 
wages had been threatened by the Oxley Stave Company, and, with 
one exception, the members of the combination were not in the em- 
ploy of the plaintiff company. The members of the combination 
undertook to prescribe the manner in which the plaintiff company 
should manufacture barrels and casks, and to enforce obédience to 
its orders by a species of intimidation which is no less harmful than 
actual violence, and which usually ends in violence. The combination 
amounted, therefore, to a conspiracy to wrongf ully deprive the plaintiff 
of its right to manage its business according to the dictâtes of its 
own judgment. Aside from the foregoing considérations, the fact can- 
not be overlooked that another object of the conspiracy was to deprive 
the public at large of the benefits to be derived from a labor-saving 
machine which seems to hâve been one of great utility. If a combina- 
tion to that end is pronounced lawful, it follows, of course, that corn- 
binations may be organized for the purpose of preventing the use of 
harvesters, threshers, steam looms, and printing presses, typesetting 
machines, sewing machines, and a thousand other inventions which 
hâve added immeasurably to the productive power of human labor, 
and the comf ort and welf are of mankind. It results from thèse views 
that the injunction was properly awarded, and the order appealed 
from is accordingly aflQrmed. 

CALDWELL, Circuit Judge (dissenting). To prevent the merits 
of the case from being misconceived or obscured, it is well to state at 
the threshold what it does, and what it does not, involve. It involves 
no question of the obstruction of Interstate commerce, or the United 
States mails, or any other fédéral right. The bill does not charge 
that the défendants violated any law of the state of Kansas or of the 
United States, or that they threaten to do so, or that they are guUty 
of any breach of the public peace, or that any violence or injury to 
person, or to public or to private property, was perpetrated, threat- 
ened, contemplated, or feared. To show precisely what the suit does 
involve, that portion of the bill which states the plaintifl's grounds of 
complaint is hère copied: 

"And your orator allèges and charges that the said défendants hâve com- 
blned, confederated, and conspired together to require of your orator to dis- 
continue In its plant and plants the use of said hooping machines, and, upon 
refusai of your orator so to do, to boycott the product of your orator's said 
plant and plants; that is to say, to persuade and coerce ail other persons to 
abstain from having any business relations with your orator, or to patronize 
your orator by purchasing from your orator the said product and output of 
your orator's said plants, or from being customers of your orator, or from 
buying anything from your orator, or sustaining any business relations, to 
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yoÙT ôrator, and to so Induce, persuade, and coerce ail persons to discontinue 
aU dealings wlth your orator, If your orator shall refuse to comply witU the 
said request and demand of the said défendants, and to exclude yoùr orator 
from business relations vnth the public, and to practically breali up, suspend, 
and ruin your orator's business, if your orator shall refuse to accède to the 
said demand of said conspirators; and the said défendants hâve so conspired 
as afpresald, and to accompllsh said conspiracy, by serving notice upon ail 
persons engaged in any business, of a liind in whlch the product and output 
of your orator's plant are used, not to patronlze your orator, upon pain of 
wlthdrawal of patronage from such persons of said conspirators, and of vari- 
ons members of their said organizatlons, and of ail afflliated and sympathizing 
klndred organizatlons, and that said conspirators, and those assoclated with, 
related to, and subject to the control of, said conspirators consist of a vast 
body of people, the number of whieh is unknown to your orator, in ail of the 
great commercial and trade centers of this and other eountries, and possess 
great power, and are able to, and if unchecked will, do to your orator great 
damage and Injury." 

The ground upon which the jurisdiction in equity is rested is that 
the défendants are, in the language of the opinion of the court, "per- 
sons of small means." It will be observed that the bill allèges 
speciflcally how the "boycott" was to be conducted, and also how the 
"conspiracy" was to be accomplished, and that force, threats, or 
violence is not an élément either of the boycott or the alleged con- 
spiracy. Any contention that the défendants meditated violence is 
silenced by the statement in the brief of the plaintiÊE's attorney that 
"it is f air to présume, from the resolution and other testimony, that 
the defefldants v?ere determined to use aU means, short of violence, to 
make the proscription effective." The material part of the answer of 
the Coopérs' International Union appears in the afiSdavit of its prési- 
dent, and is as follows: 

"That about a year and a half prlor to the commencement of this action the 
complainant company commenced to operate certain hooping machines (i. e. 
machines for cutting hoop loclis In, and putting wooply hoops upon, tierces 
and barrels); that said machines were attended to, and operated by, child 
labor in said shop (in many instances by children under the âge of fourteen 
years), and that In the opération of said machines the said children were 
constantly exposed to serions injury, by reason of tender years, inexpérience, 
and the manner of the opération of said machines; that the tierces or barrels 
hooped by thèse machines were of an Inferior quality, and the said locls, and 
the manner of locliing the hoops thereon, belng of such a construction that 
\the said tierces and barrels were unable and unsultable for the purpose of 
handling and holding for transportatlon the products of the packing houses 
and various other manufacturers, — a fact that was recognized and well 
known by many of the packing concerns in and about Wyandotte coiinty, 
Kansas. . AfiBant further says that during the time of his employment by tlïe 
complainant company there has been retumed to said company, as defective 
and unfit for use, as high as forty-seven ont of a shipment of flfty machine- 
made barrels, and that the percentage of machine-hooped barrels returned to 
the complainant company as defective was, of an average, ten times as many 
as returned from the hand-hooped shipments, even though the complainant 
company employed and retained a large number of unskillful and inefficieut 
men, engaged in hooping barrels and tierces, which said men were not mem- 
bers of said Coopers' Union, and, by reason of their inefflciency, could not be- 
come members thereof ; that, by reason of the unworkmanlike and defective 
barrels manufactured and tumed out by the said machines, the wages and 
compensation of the aforesaid joumeymen coopers employed in the cooper- 
age estabUshments of Wyandotte county, Kansas, were threatened to be mate- 
rially lowered and reduced. In this, to wit: that in the use of said machines 
In connection wlth child labor the said complainant company were enabled to, 
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and dW, discharge (throw out of employment) a large number of compétent 
and efficient journeymen coopéra, citizens of ttie state of Missouri, and eitizens 
of the State of Kansas, and members of tlie said Ooopers' Union, and that 
thereafter tlie said Coopers' Union was informed by some, if not ali, of tlie 
various cooperage establishments in Wyandotte county, Kansas, that unless 
the complainant company ceased to operate said machines, and to flood the 
market with the cheap and inferior tierces and barrels, they would be obliged 
to reduce the wages and compensation paid by them to journeymen coopers em- 
ployed in their various plants, and that one cooperage establishment did reduce 
the price and compensation of said journeymen coopers, and also threatened 
the said Journeymen coopers belonging to said Coopers' Union with discharge 
unless the said output and compétition of the cheap and inferior product be 
taken out of the market; ♦ • * that at no time during the said contro- 
versy between said Coopers' Union and said Trades Assembly and the said 
complainant company bas there been any violence threatened or contemplated, 
and that at no time during said period has there been any unlawful inter- 
férence with the business of the said complainant company, or has any unlaw- 
ful interférence been threatened; that it Is the intention of the said Coopers' 
Union and Trades Assembly, in case the said complainant company inslsts 
upon the use of said machines, and the conséquent deprivation of the work- 
Ingmen, members of said Coopers' Union, of thelr means of livelihood, that 
they will request (without in any manner threatening violence, or without 
making any démonstration of force, and without the use of violence, force, 
or. any coerclon of any klnd) the co-operation of thelr fellow worklngmen In 
refusing to purchase or use commoditles packed in said defective tierces and 
barrels manufactured by machinery and chlld labor; * * * that the ac- 
tion of the said Coopers' Union and said Trades Assembly are simply acts of 
business compétition, opposing the said complainant company, together witn 
ail other persons manufacturing wooden, maehlne-hooped tierces and barrels, 
and their attempt to uee and foist upon the public, machine and child-labor 
manufactured barrels and tierces; and assisting the said workingmen in se- 
curing and protectlng thelr wages and their source of livelihood." 

Thèse excerpts from the pleadinga accurately présent the issues be- 
tween the parties. In the plaintiiï's bill, and the court's opinion, the 
words, "conspiracy," "threats," and "coerce," are freely used. Indeed, 
the plaintiiï's case is made to rest upon the use of thèse terms. It is 
important, theref ore, at the threshold, to inquire what is meant by the 
use of thèse légal epithets in this case. Unexplained, they hâve an 
evil import. A conspiracy is deflned to be : 

"A combina tion of persons for an evll purpose; an agreement between two 
or more persons to do in concert somethlng reprehensible, and injurious or 
illégal; particularly, a combina tion to commit treason or excite sédition or 
insurrection; a plot; concerted treason." Cent. Dict. 

From the earliest times the word has been used to dénote a highly 
criminal or evil purpose. Thus, in Acts xxiii. 12, 13, it is said: 

"And, when it was day, certain of the Jews banded together, and bound 
themselves under a curse, saying that they would neither eat nor drink till 
they had killed Paul. And they ■w;ere more than forty whlch had made this 
conspiracy." 

Plàinly, nothing the défendants did, or are chargea with intending 
to do, comes within this définition of a conspiracy. So as to "threats." 
In the common acceptation, a threat means the déclaration of a pur- 
pose to commit a crime or some wrongful act. Now, what the de- 
fendants did, and ail they did, is explicitly testiiied to by Mr. Cable, 
the président of the Coopers' International Union. He says that the 
Coopers' Union gave complainant notice — 
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"That nnless thelr use of sald machines, and compétition of the Inf erior 
tierces and barrels with the hand-hooped barrels of the journeymen coopers, 
members o( said association, should eease on or before January 15, 1896, that 
a boycott would be declared by sald Coopers' Union upon the contents of the 
tierces and barrels hooped by the hooping machines in Wyandotte county, 
Kansas; meanlng thereby that the members of said Coopers' Union, and of 
Its parent association, the Trades Assembly, would thereafter cease to pur- 
chase or use any commoditles that were packed in machine-hooped tierces 
and barrels." 

Many other witnesses testifled to the same effect, and there is no tes- 
timony to the contrary. The "conspiracy" charged upon the défendants 
consisted, then, in the Coopéra' Union and the Trades Assembly agree- 
ing not "to purchase or use any commodities that were packed in 
machine-hooped tierces and barrels, which came in compétition with 
the hand-hooped barrels," which were the product of their 'labor (and 
the bill charges no more); and the "threats" consisted in giving the 
complainant and certain pacMng houses formai notice of this purpose. 
The alleged "conspiracy," theref ore, was the agreement stated, and the 
alleged "threats" were the notice given by that agreement, and the 
"coercion" was the effect that this agreement and notice had on the 
minds of those afliected by them. It is not true that there is nothing 
in a name. When for "conspiracy" we substitute "agreement," and 
for "threats" a "notice," the whole fabric of the plaintiff's case falls 
to the ground. "There are," says Dr. Lieber (Civil Liberty and 
Government), "physchological processes which indicate suspicions in- 
tentions" ; and among them is the use of high-sounding and portentous 
terms, from which much may be implied or imagined, instead of using 
plain and common words, which accurately describe the action, and 
leave nothing to implication or imagination. If an act done or 
threatened to be done is lawful, it cannot be made unlawful by giving 
it a name which imports an illégal act. Names are not things. It 
is the thing done or threatened to be done that détermines the quality 
of the act, and this quality is not changed by applying to the act an 
opprobrious name or epithet. Uniess the définition of a word fits the 
act, the définition is false, as applled to that act. "Conspiracy" sounds 
portentous, but in this instance its sound is more than its meaning. 
As hère used, it describes a perfectly innocent act, — as much so as 
if the charge was that the défendants "conspired" to feed a starving 
comrade, or to bury a dead one. But if the bill charged, and the proof 
showed, that a breach of the peace was imminent, that fact would not 
confer jurisdiction on a court of chancery. Courts of equity hâve 
no jurisdiction to enforce the criminal laws. It is very certain that 
a fédéral court of chancery cannot exercise the police powers of the 
state of Kansas, and take upon itself èither to enjoin or to punish the 
violation of the criminal laws of that state. It is said by those who 
défend the assumption of this jurisdiction by the fédéral courts that 
it is a swifter and speedier mode of dealing with those who violate 
or threaten to violate the laws than by the prescribed and customary 
method of proceeding in courts of law; that it is a "shortcut" to the 
accomplishment of the desired object; that it avoids the delay and 
uncertainty incident to a jury trial, occasions less expense, and insures 
a speedier punishment. Ail this may be conceded to be true. But 
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the logical difSculty with this reasoning is that it conféra jurisdiction 
on the mob equally with. the chancellor. Those who justify or ex- 
cuse mob law do it upon the ground that the administration of 
criminal justice in the courts is slow and expensive, and the results 
sometimes unsatisfactory. It can make little différence to the victims 
of short-cut and unconstitutional methods, whether it is the mob or 
the chancellor that deprives them of their constitutional rights. It 
is vain to disguise the fact that this désire for a short eut originates 
in the feeling of hostility to trial by jury, — a mode of trial which has 
never been popular with the aristocracy of wealth, or the corpora- 
tions and trusts. A distrust of the jury is a distrust of the people, 
and a distrust of the people means the overthrow of the government 
our fathers founded. Against the exercise of this jurisdiction the 
constitution of the United States interposes an insumiountable bar- 
rier. In that masterly statement of the grievances of our forefathers 
against the government of King George, and which they esteemed 
sufiScient to justify armed révolution, are thèse: "He has combined 
with others to subject us to a jurisdiction foreign to our constitution 
and unacknowledged by our laws;" and "For depriving us in many 
cases of the benefit of trial by jury." Smarting under thèse griev- 
ances, the people of the United States, under the lead of Mr. Jefler- 
son, were extremely careful to place it beyond the power of any de- 
partment of the government to subject any citizen "to a jurisdiction 
foreign to our constitution and unacknowledged by our laws," or to 
deprive any citizen "of the benefit of trial by jury." This was accom- 
plished by inserting iu the constitution of the United States thèse 
plain and unambiguous provisions: 

"The trial of ail crimes, except in cases of impeachment, shall be by jury." 
Const. art. 3. "No person shall be held to answer for a capital or otherwise 
infamous crime, unless on a presentment or ladictment of a grand jury, except 
in cases arlsing in the land or naval forces, or in the militia when in actual 
service in time of war or public danger." Const. Amend. art. 5. "In ail 
criminal prosecutions the aecused shall enjoy the right to a speedy and public 
trial by an Impartial jury. * * *" Id. art. 6. "In suits at common law 
where the value in controversy shall exceed twenty dollars, the right of trial 
t>y jury shall be preserved." Id. art. 7. 

Thèse mandatory provisions of. the constitution are not obsolète, 
and are not to be nullifled by mustering against them a little horde 
of equity maxims and obsolète précédents originating in a monarch- 
ical government having no written constitution. No reasoning and 
no précédents can avail to deprive the citizen aecused of crime of 
his right to a jury trial, guarantied to him by the provisions of 
the constitution, "except in cases arising in the land and naval forces, 
' or in the militia when in actual service in time of war or of public 
danger." Thèse exceptions serve to emphasize the right, and to 
show that it is absolute and unqualifled, both in criminal and civil 
suits, save in the excepted cases. Thèse constitutional guaranties 
are not to be swept aside by an équitable invention which would 
turn crime into a contempt, and enable a judge to déclare innocent 
acts crimes, and punish them at his discrétion. But notwithstand- 
ing the constitution expressly enumerates the only exceptions to the 
right of trial by jury, and positively limita those exceptions to the 
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casea mentioned, those wh.o favor government by injunction propose 
to ingraft upon that instrument numerous other exceptions wliich 
would deprive the great body of the citizens of the republic of their 
constitutional right of trial by jury. With the interpolations es- 
sential to support government by injunction, the constitution would 
contain the following further exceptions to the right of trial by jury: 

"And except when many persons are associated together for a common pur- 
pose, and except In the case of members of trades unions, and other labor 
organizations, and except in cases of ail persons 'of small means.' " 

Undoubtedly, it is the right of the people to alter or abolish their 
existing government, "and," in the language of the Déclaration of 
Independence, "to institute a new government, laying its foundations 
on such principles, and organizing its powers in such form as to them 
shall seem most likely to effect their safety and happiness." It is 
compétent for the people of this country to abolish trial by jury, and 
confer the entire police powers of the state and nation on fédéral 
judges, to be administered through the agency of injunctions and 
punishment for contempts ; but the power to do this résides with the 
whole people, and it is to be exercised in the mode provided by lie 
constitution. It cannot be done by the insidious encroachments of 
any department of the government. Our ancestors, admonished by 
the lessons taught by English history, saw plainly that the right of 
trial by jury was absolutely essential to préserve the rights and 
liberties of the people, and it was the knowledge of this fact that 
caused them to insert in the constitution the peremptory and man- 
dat ory provisions on the subject which we hâve quoted. English 
history is replète with examples showing that the king and his dé- 
pendent ànd servile judges would hâve subverted the rights and lib- 
erties of the English people, but for the good sensé and patriotism 
of English juries. It is to the verdicts of the juries, and not to the 
opinions of the judges, that the English people are chiefly indebted 
for some of their most precious rights and liberties. A brief référ- 
ence to one or two of the many cases will serve to illustrate this 
truth, and show why a trial by jury is the only sure and safe refuge 
the citizen has for his rights and liberties : 

William Penn and William Mead were Quaker preachers. Their 
religious faith was offensive to the king, and to his judges and the 
goveming class. The Quaker meeting house having been closed 
against them, the congrégation assembled, in that quiet and orderly 
manner characteristic of Quakers, in an open place near their meet- 
ing house, where Penn was preaching to them, when they were set 
upon by the police and violently dispersed. For this Penn and Mead, 
and not the police who created the disturbance, were indicted. The 
indictment charged: 

"That by agreement between him [Penn] and William Mead before made, 
and by abetment of the aforesald William Mead, then and there, in the open 
Street, did take upon himself to preach and. speali, and then and there did 
preach and speak unto the aforesald William Mead and other persons." 

The indictment, like the complaint in this case, bristled with char- 
ges of conspiracy, unlawful assembly, etc. Penn, being denied 
counsel, was compelled to défend himself. When arraigned, he 
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pleaded "Not guilty," and the following, among other, proceedings 
took place in court during his trial : 

"Penn: I afarm I hâve broken no law, nor am I gullly of the indlctment 
that Is laid to my charge; and to the end the bench, the Jury, and myself, 
with thèse that hear us, may hâve a more direct understanding of this pro- 
cédure, I désire you would let me Isnovs' by what lavF it is you prosecute me, 
and upon what law you ground my indictment. Rec: Upon the common 
law. Penn: Where Is that common law? Rec: You must not thlnli that 
I am able to run up so many years, and over so manj' adjudged cases, whlch 
we call 'common law,' to answer your curiosity. Penn: Thls answer, I am 
sure, is very short of my question; for, if it be common, it should not be so 
hard to produce. • • *•• 

Despite much browbeating from the court, Penn continued to de- 
mand of the court to be sbown the law that made it a crime for him 
to preach, and for his congrégation to assemble to hear him. Finally 
the court ordered the bailiff to : 

"Take him away. Take him away. Turn him Into the bail dock." 

Continuing his défense, Penn said : 

"Must I therefore be taken away because I plead for the fundamental laws 
of England? However, this I leave upon your consciences, who are of the 
jury, and my sole judges,— that if thèse ancient fundamental laws, whlch re- 
late to liberty and property, and are not limlted to particular persuasions in 
matters of religion, must not be indispensably maintained and observed, who 
can say he hath rlght to the coat upon his back?" 

Despite the peremptory charge of the court to flnd Penn guilty 
of the alleged "conspiracy" and "unlawful and tumultuous assem- 
bly," the jury retumed a verdict of "guilty of preaching only." At 
this the court fell into a passion, browbeat the jury, particularly their 
foreman, Bushel, and sent them out to retum a général verdict of 
guilty. This the jury refused to do, and, after being sent out three 
or four times, they retumed a gênerai verdict of not guilty, where- 
upon they were flned for contempt of court in' rendering the verdict 
contrary to its instructions and to its interprétation of the facts. 6 
How. State Tr. 951. But the jurors asserted their right to render a 
verdict in accordance with the dictâtes of their own consciences and 
judgments, and the court to which they appealed held that they had 
that right, and could not be punished for exercising it, and reversed 
the fine. The Penn Case, and the proceedings that grew out of it, 
constitute one of the foundation stones in the English bill of rights. 
With ail their astuteness and eager désire to serve the cro-wn, it 
never occurred to the judges in those days to enjoin the Quakers 
from meeting, and Penn from preaching to them. This "shortcut" 
would hâve gotten rid of the jury, and placed Penn and his followers 
completely in the power of the judges; and, instead of becoming 
the founder of a great city and commonwealth in a free republic, 
he would hâve languished in an English prison for contempt of 
court, incurred by preaching to his congrégation, for he avowed in 
court "that ail the powers upon earth" could not divert or restrain 
him from that duty. 

Abookseller, whose publications contained criticisms on the admin- 
istration of public affairs, was indicted for publishing a seditious 
libel. He was tried before the chief justice. "In vain," says an 
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authentiç history, "did Lord Ellenborougli, uniting the authority of 
the judge with. the arts of the counsel, strive for a conviction. Ad- 
dressing the jury, he said, 'Under the authority of the libel act, and 
still more in obédience to his conscience and his God, he pronounced 
this to be a most infamous and profane libel.' But the jury were 
proof against his authority and his persuasion." 2 May, Const. 
Hist. Eng. They returned a verdict of not Sfuilty, thus vindicating 
the freedom of the press, and the right to criticise the administration 
of public affairs. 

Seven bishops presented a respectful pétition to the king, praying 
for the enforcement of the laws of the kingdom, aud for a redress of 
grievances. For this they were indicted for libel. It is worth while 
to note the charge of the judges to the jury. The chief justice said : 
"And I must, in short, give you my opinion: I do take it to be a 
libel." And Justice Allibone said to the jury : "Then I lay this down 
for my next position : That no private man can take upon him to 
Write concerning the government at ail; for what has any private 
man to do with the government, if his interest be not stirred or 
shaken?" and much more to the same eflfect. After receiving this 
charge, the jury, says Lord Gampbell, "were marched off in the 
custody of a bailiff, who was sworn not to let them hâve méat or 
drink, fire or candie, until they were agreed upon their verdict. AU 
night were they shut up; Mr. Arnold, the king's brewer, standing 
ont for a conviction, until six next moming, when, though dread- 
fully exhausted, he was thus addressed by a brother juryman : 'Look 
at me. I am the biggest and the strongest of the twelve; but, be- 
fore I find such a pétition as this a libel, why, I will stay until I am 
no bigger than a tobacco pipe.' The court sat again at ten the next 
morning, when the verdict of not guilty was pronounced, and a shout 
of joy was raised, which was soon reverberated from the remotest 
parts of the kingdom.'^ 2 Camp. Ch. Jus. 111. 

Cases similar to thèse might be multiplied indeflnitely, but enough 
hâve been cited to show that it was through the good sensé, courage, 
and love of liberty of the sturdy English juries who stood out against 
the judges that the right of the people to assemble for lawful pur- 
poses, and the right to address them when they were assembled, the 
right of free speech, and the freedom of the press, and the right of 
pétition for the redress of grievances, were secured to the English 
people. It is profitable to recur occasionally to thèse historié cases. 
They shed light on the action of the framers of our constitution, and 
explain their resolute and determined purpose to secure to the people 
of this country the right of trial by jury, against encroachments or 
invasion from any quarter or upon any pretext, or by any device 
whatsoever. The framers of the constitution knew that it was not 
enough that "the rights of man be printed, and that every citizen hâve 
a copy." The rights and liberties guarantied to the people by the 
constitution would avail them nothing unless they were constantly 
and carefuUy guarded from invasion and encroachment from any 
quarter. They had formed a "goternment of the people, by the 
people, for the people," and they committed the protection and dé- 
fense of the rights of the people under that government to the only 
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agency that could be trusted, — to a jury of the people. They put 
the rights and liberties of tke people in the keeping of tlie people 
themselves. The king of England, when a pétition was presented to 
him, reciting his encroachments on the rights and liberties of bis sub- 
jects, and praying for a redress of grievances, retumed for answer 
tbat "the king's prérogative is to défend the people's liberties." The 
assurance was not comforting, and brought no relief. Our fathers 
invested the prérogative of maiotaining and defending the people's 
rights and liberties in the people themselves, — in a jury. English 
judges of great learning and ability had sided with the crown and 
the aristocratie classes in oppressing the people, and denying them 
those rights and liberties to which they had an undoubted right by 
natural law, as well as under their charters of liberty. This déniai 
had been. in a large measure, rendered nugatory by the firm stand 
for liberty taken by English juries. "History repeats itself ." This 
maxim was not lost on the framers of our constitution. They in- 
tended to, and did, interpose an insuperable barrier to the loss of, or 
the impingement upon, the rights and liberties of the people, by the 
same agencies that vexed our English ancestors. That insuperable 
barrier was trial by jury. In this country the right of wage earners 
and others to associate together and act collectLvely is not a boon 
granted by the government. It is not derived from the constitution, 
statutes, or judicial décisions. It antedates the constitution. It is 
a natural and inhérent right. It is the natural weapon of weakness. 
Its only enemies are despots, and those who would oppress the weak 
in the absence of the protection aiïorded them by organization and 
combined action. This right of men to combine together for lawful 
purposes necessarily carries with it the right of combined action. 
Of what utility is organization without the right of collective action? 
Collective action is implied in the very term "organization." Or- 
ganization has no other object. Man, by nature, is a social being. 
Association and collective action, by those having common inter- 
ests, for their protection and material, moral, and mental improve- 
ment, is a natural instinct. The British parliament, whose powei- 
of législation is unrestrained, and the English courts, in the begin- 
ning of the struggle between capital and labor, supposed that they 
could successfully and permanently suppress this instinct ; but, hap- 
pily for mankind, the natural rights of man and the laws of nature 
proved more powerful and enduring than the acts of parliament and 
the judgments of courts. The association of men for combined ac- 
tion was declared to be a conspiracy. The wages of laborers were 
flxed by acts of parliament, and it was made a crime for a laborer 
to refuse to work for the statutory wages, or to demand an increase 
of wages, or to quit the service of his employer. Thèse acts were 
rigorously enforced by the courts, and their spirit found expression 
in the Judgments of the courts long after their repeal. The courts 
did more, however, than simply enforce the acts of parliament. They 
supplemented them by laws decreed by themselves, — ^judge-made 
laws, — among which was the one relied on by the majority of the 
court to convict the défendants in this case of a conspiracy. This 
invention of the judges was the most effective rule ever devised by 
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the enemies of liberty to deprive men of the natural right of associa- 
tion and co-operation, and to place them completely at the mercy of 
despotic power, and tliose whose interest it was to oppress them. 
Referring to the case of Bohn Mfg. Co. t. Hollis (a case which fully 
supports the contention of the défendants), the majorlty of the court 
say: 

"The décision to thls effect was placed on the ground that members of tho 
association might lawfuUy agrée with each othec to withdraw their patron- 
age, coUectlvely, for the reasons specified in the agreement, because the mem- 
bers, Indlvidually, had the rfght to détermine from whom they would make 
pnrchases, and withdraw thelr patronage at any tlme, and for any reasou 
Whlch they deemed adéquate. It Is not always the case, however, that what 
one person may do, wlthout rendering himself llable to an action, many per- 
sons may enter Into a comblnation to do. There Is a power in numbers, when 
acting in concert, to infllct injury, whlch does not réside in a single Indivldual; 
and for that reason the law wlU sometlmes talie cognizance of aets done by 
a comblnation, when It wlU not do so when commltted by a single indivldual." 

The proposition hère approved by the court, and relied on to 
weaken the authoritj of the Bohn Mfg. Co. Case, flrst emanated 
from an English court. Rex v. Journeymen Tailors, 8 Mod. 11. As 
laid down in that case, the formula reads : 

"A conspiracy of any klnd is Illégal, although the matter about whlch thêy 
consplred mlght hâve been lawful for them, or any of them, to do, if they had 
not consplred to do it" 

This proposition, that it is unlawful for men to do coUectively what 
they may do, without wrong, indlvidually, was enunciated more than 
a century and a half ago, when ail manner of association and co- 
opération among men, offensive to the klng, or not in the interest of 
despotic power or the ruling classes, or not approved by the judges, 
were declared by the courts to be criminal conspiracies. It was pro- 
mulgated at a time "when," in the language of Mr. Justice Harlan 
in his opinion in Eobertson v. Baldwin, 163 U. S. 288, 17 Sup. Ct. 
333, "no account was taken of a man as man, when human lif e and 
human liberty were regarded as of little value, and when the powers 
of government were employed to gratify the ambition and pleasure 
of despotic rulers, rather than promote the welfare of the people," 
and when laborers had no rights their employers or the courts were 
bound to respect The idea of the power of men in association bas 
always been abhorrent to despots, and to those who vyish to oppress 
their fellow men, beeause its free exercise is fatal to despotlsm and 
oppression. The strength it imparts carries its own protection. 
In ail âges those who seek to deprive the people of their rights justify 
their action by ancient and obsolète précédents, and by coining défi- 
nitions suited to their ends. In "that codeless myriad of précèdent," 
running back to the Dark Ages called the "Oommon Law," it is not 
difificult to flnd a précèdent for inflicting any injustice or oppression 
on the common people. But thèse précédents, so shocking to our 
sensé of right, so inimical to our constitution and social and éco- 
nomie conditions, and so subversive of the liberty of men, should be 
permitted to sleep in i>rofound oblivion. They neither justify nor 
palliate encroachments on the natural and constitutional rights of 
the citizens. Under this asserted rule, what a man, when acting 
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singly, may lawfully do, lie may not do in concert with Ms neigh.bor. 
WLat ail men may lawfully do, acting singly, it is unlawful for anj 
two or more of them to do, acting in concert or by agreement. Wliat 
each individual membc^r of a labor organization may lawfully do, 
acting singly, becomes an unlawful conspiracy when done by them 
collectively. Singly, they may boycott; collectively, tbey cannot 
Tbe individual boycott is lawful, because it can accomplish little or 
nothing. The collective boycott is unlawful, because it might ac- 
complish something. People can only free themselves from oppres- 
sion by organized force. No people could gain or maintain their 
rights or liberties, acting singly, and any class of citizens in the state 
subject to unjust burdens or oppression can only gain relief by com- 
bined action. Ali great things are done, and ail great improvement 
in social conditions achieved, by the organization and collective ac- 
tion of men. It was the récognition of thèse truths that prompted 
the promulgation of the proposition we are discussing. The doc- 
trine compels every man to be a stranger in action to every other 
man. This is contrary to the constitution and genius of our govern- 
ment. It is a doctrine abhorrent to freemen. It is in hostility to a 
law of man's nature, which prompts him to associate with his fellows 
for his protection, défense, and improvement. Under its opération 
every religions, political, or social organization in the country may 
be enjoined from combined action, if their religions faith or political 
creed or practice is obnoxious to the judge. It was originally de- 
signed for this very purpose. In his opinion in the case of Vegelahn 
V. Guntner (Maas.) 44 N. E. 1081, Judge Holmes says: 

"So far, I suppose, we are agreed. But there la a notion, whlch latterly 
has been insisted on a good deal, that a combinatlon of persons to do what 
any one of them lawfully might do by himself will make the otherwise law- 
ful conduet unlawful. It would be rash to say that some as yet unformulatêd 
truth may not be hidden under this proposition. But, lu the gênerai form 
in which it has been presented and accepted by many courts, I thlnk It 
plainly untrue, both on authorlty and principle. Com. v. Hunt, 4 Metc. 
(Mass.) 111; Randall v. Hazelton, 12 Allen, 412, 414. There was a combina- 
tion of the most flagrant and dominant kind in Bowen v. Matheson [14 Allen, 
502], and in the Steamshlp Co. Case, and combinatlon was essential to the 
success achieved. But it Is not necessary to cite cases. It is plain, from the 
slightest considération of practlcal afCairs, or the most superficial reading of 
industrlal history, that free compétition means combinatlon, and that the 
organization of the world, now golng on so fast, means an ever-lncreasing 
might and scope of combinatlon. It seems to me futile to set our faces 
against this tendency. Wliether bénéficiai on the whole, as I think it, or 
detrimental, it Is inévitable, unless the fundamental axioms of society, and 
even the fundamental conditions of life, are to be changea. One of the eternal 
conflicts ont of which life is made up is that between the effort of every man 
to get the most he can for his services, and that of society, disguised under 
the name of 'capital,' to get his services for the least possible return. Combi- 
natlon on the one side is potent and powerful. Combinatlon on the other is 
the necessary and désirable counterpart, if the battle is to be carried on in 
a fair and equal way. I am unable to reconcile Temperton v. Russell [1893] 
1 Q. B. 715, and the cases which foUow it, with the Steamshlp Oo. Case. But 
Temperton v. Russell is not a binding authorlty hère, and therefore I do not 
think it necessary to discuss it. If it be true that workingmen may combine 
with a View, among other things, to gettlng as much as they can for their 
labor, just as capital may combine with a vlew to gettlng the greatest possi- 
ble retuni, It must be true that, when combined, they bave the same liberty 
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that comblned capital bas, to support their Interests by argument, persuasion, 
and the bestowal or refusai of those advantages which they otherwise law- 
fully control." 

The asserted rule has no boundaries or limitations other than tlie 
chancellor's discrétion. Whatever combined action h.e wills to per- 
mit is lawful. Whatever combined action he wills to prevent is a 
conspiracy. In this country tke rigbt of associate and combined ac- 
tion bangs on no sucb slender thread. But it is said that chanceliers 
should exercise great caution and circumspection in the application 
of this rule. But this still lea^es the right of combined action dé- 
pendent on the discrétion of a chancellor. Thus far they hâve exer- 
cised great discrétion, and applied it to combined action of labor or- 
ganizations only. A careful student of social and economical ques- 
tions of the day, and of the status of the labor movements in England, 
says: 

"A growth in civil rigMs on the part of the mass of citizens has attended 
the labor movement In England from the beginning until now. Workmen 
are no longer compelled or expected to act without counsel and without con- 
cert. They hold a yearly congress, whose object it is to consult on curreut 
questions, to watch their législation, and to urge the measures they désire. 
The statute book has thus been rewritten in England, with a wide and just 
regard for the interest of the workman. The fundamental prineiples of com- 
mercial law hâve taken on new renderings, and accepted new assertions of 
right. The action of trade unions in demanding better terms, or even a boy- 
cott to secure thèse terms, Is no longer a conspiracy in restriction of trade. 
Thèse methods bave won civil acceptance, and gotten to themselves social and 
moral forces in eaeh instance according to their merit. They seem to be great 
means of social rénovation, which antlcipate and prevent révolution. That 
marvelous political history by which England has won her liberty is repeating 
itself in her social institutions. Combination is freely accepted. The princi- 
ple is recognized,— a principle fundamental in social rénovation, — that men 
may do collectively, without wrong, what they may do without wrong indi- 
vldually." Bascom on Social Facts and Prineiples, 237. 

While laborers, by the application to them of the doctrine we are 
considering, are reduced to individual action, it is not so with the 
forces arrayed against them. A corporation is an association of in- 
dividuals for combined action; trusts are oorporations. combined to- 
gether for the very purpose of collective action and boycotting; and 
capital, which is the product of labor, is in itself a powerful collective 
force. Indeed, according to this supposed rule, every corporation 
and trust in the country is an unlawful combination; for while its 
business may be of a kind that its individual members, each acting 
for himself, might lawfully conduct, the moment they enter into a 
combination to do that same thing by their combined effort the 
combination becomes an unlawful conspiracy. But the rule is never 
so applied. Corporations and trusts, and other combinations of 
individuals and aggregations of capital, extend themselves right 
and left through the entire community, boycotting and inflicting 
"irréparable damage" upon, and crushing out, ail small dealers and 
producers, stifling compétition, establishing monopolies, reducing the 
wages of the laborer, raising the price of the food on every man's 
table, and of the clothes on his back, and of the house that shelters 
him, and inflicting on the wage earners the pains and penalties of the 
lockout and the blacklist, and denying to them the right of associa- 
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tîon and combined action, by refusing employment to those who are 
members of labor organizations; and ail thèse tbings are justifled as 
a legitimate resuit of tbe évolution of industries resulting from new 
social and économie conditions, and of tbe rigbt of every man to 
carry on bis business as be sees fit, and of lawful compétition. On 
tbe otber band, wben laborers combine to maintaîn or raise tbeir 
wages, or otherwise to better tbeir condition, or to protect tbem- 
selves from oppression, or to attempt to overcome compétition witb 
tbeir labor or tbe products of tbeir labor, in order tbat tbey may con- 
tinue to bave employment and live, tbeir action, bowever open, 
peacefui, and orderly, is branded as a "conspiracy." Wbat is "com- 
pétition" wben done by capital is "conspiracy" wben done by tbe 
laborers. No amount of verbal dexterity can conceal or justify tbis 
glaring discrimination. If tbe vast aggregation and collective action 
of capital is not accompauied by a corresponding organization and 
collective action of labor, capital will speedily become proprietor 
of tbe wage earners, as well as tbe récipient of tbe profits of tbeir 
labor. Tbis resuit can only be averted by some sort of organization 
tbat will secure tbe collective action of laborers. Tbis is demanded, 
not in tbe interest of wage earners alone, but by tbe bigbest considér- 
ations of public policy. In tbe suggestions on tbe rigbts of organ- 
ized labor submitted by Mr. Olney, attorney gênerai of tbe United 
States, as amicus curiae to tbe court, in tbe case of Platt v. Kailroad 
Co. (November, 189é) 65 Fed. GGO, be said: 

"Whatever else may remain for future détermination, it must now be re- 
gardes as substantially settled that tlie mass of wage earners can no longer 
be dealt with by capital as so many isolated units. The time is i)ast wben 
the individual workman is called upon to pit bis single, feeble strengtb against 
tbe might of organized capital." 

And, spealïing of tbe restrictions imposed upon laborers by tbe 
courts, be said: 

"Tbey cannot belp lincwing that organized capital is not so restrlcted. And, 
wben treatment so apparently unfair and discrimlnating is administered 
througb the instrumentality of a court, the resulting discontent and resent- 
ment of employés are inevitably intensifled, because tbe law itself seems to 
hâve got wrong, and in some unaccountable manner to bave talcen sides 
against them." 

A conspiracy is deflned to be "any combination between two or 
more persons to accomplisb an unlawful purpose, or a lawful purpose 
by unlawful means." Let tbe défendants' action be tested by tbis 
rule. Tbeir purpose was to drive tbe plaintiflf's barrels out of tbe 
market, by giving préférence to tbe barrels produced by tbeir labor, 
and tbis purpose was to be accompli sbed by means of the coopers' 
and trades' unions everywbere refusing to buy tbe barrels manu- 
factured by the plaintiff, or any of the commodities packed in them 
by any one. Devested of tbe légal epithets and verbiage, tbis is pre- 
cisely wbat tbe défendants propose to do, and ail tbey propose to 
do. And it is tbis the court bas enjoined them from doing. Tbey 
are enjoined from refusing to buy the barrels, and the commodities 
packed in tbe same. If tbe défendants are not allowed to détermine 
for themselves wbat tbey will not buy, tbey ougbt not to be allowed 
to détermine wbat tbey will buy ; and tbe court's guardianship sbould 
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go a step furfher, and tell them what to buy. If the court can 
enjoin the défendants from withdrawing their patronage and support 
from the plaintiff, and persuading others to do the same, it is 
not perceived why it cannot, by a mandatory injunction, make it 
obligatory upon the défendants to purchase the plaintiff's barrels 
and their contents, and persuade others to do the same. The in- 
vasion of the natural rights and personal liberty of the défendants 
would be no greater in the one case than in the other. The plaintiff 
has an undoubted right to hoop its barrels in any mode it sees fit, 
and the défendants hâve an undoubted right to refuse to purchase 
them, or the commodities packed in them, no matter how they are 
hooped. Thèse are the business rights of the parties, and the exer- 
cise of its business right by one party is not an interférence with the 
business right of the other. The défendants' declared purpose not 
to purchase commodities packed in barrels made by the plaintiff is not 
an illégal interférence with its business, because it is not a business 
right of the plaintiff to require the défendants to purchase such com- 
modities or to refrain from proclaiming their resolution not to pur- 
chase them. In a word, it is none of the plaintiff's business ont of 
whose make of barrels the défendants purchase their méats and other 
supplies. It is said in the opinion of the court that those persons who 
did not discontinue the use of the complainant's barrels and the com- 
modities packed in them would "possibly run the risk of sustaining 
some Personal injury." The suggestion is not warranted by any aver- 
ment in the bill, nor is there a scintilla of évidence in the record to 
justify it. It does the défendants great injustice. No men could go 
about a business in a more peaceable, orderly, and law-abiding man- 
ner than did thèse défendants. A rigid purpose of order and keeping 
the peace presided over ail their plans. Their sole purpose was a reso- 
lute business nonintercourse. It is, of course, possible for every 
man to inflict some personal injury on another. That can be predi- 
cated of ail men, and, if this possibility is a ground for injunction, 
then every man, including the members of this court, should be en- 
joined from injuring every other man. If this is a suflficient ground 
for an injunction, a fédéral judge can, at his pleasure, slip an in- 
junction noose over every neck in the republic. But an injunction 
is not granted "except with référence to what there is reason to 
expect in its absence." To enjoin law-abiding men from breaking the 
law, because it is in their power to break it, is to c.onfound ail distinc- 
tion between the law-abiding man and the lawbreaker. The court 
say, "No decrease in the rate of wages had been threatened by the 
Oxley Stave Company." But such réduction of wages was threat- 
ened by ail the other cooperage establishments. Mr. Cable testifles 
that the members of the Coopéra' Union were notifled by "the various 
cooperage establishments in Wyandotte county, Kansas, that unless 
the complainant company ceased to operate said machines, and to 
flood the market with the cheap and inferior tierces and barrels, 
they would be obliged to reduce the wages and compensation paid 
by them to journeymen coopers employed in their various plants, and 
that one cooperage establishment did reduce the price and compensa- 
tion of said journeymen coopers, and also threatened the said journey- 
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men coopers belonging to said Coopers' Union with discharge un- 
less the said output and compétition of the cheap and inferior pro- 
duct be taken ont of tlie market." Mr. Butler testifies "that the 
effect of the said action of the complainant company has already 
caused threats to be made of a large réduction of the wages of 
joumeymen coopers employed in the cooperage plants in Wyandotte 
county, Kansas"; that other cooperage flrms hâve notified their em- 
ployés "that if the complainant company continued to operate said . 
machines, and continued to place upon the market a cheap and 
inferior product in compétition with the hand-made products of other 
plants, the said employés must expect a réduction in their wages, 
or a discharge from their employment." Moreorer, independently of 
this direct testimony, it is obvious that, if the plaintiflf's barrels 
drove ont of the market the hand-hooped barrels, ail coopers engaged 
in that branch of the work would lose their employment, and that 
the plaintiff would eagerly avail itself of any réduction in the wages 
of coopers by other cooperage establishments. The court further 
remarks, « ♦ • « With one exception, the members of the com- 
bination were not in the employ of the plaintiff company." The 
very object of labor organizations is to impart to every laborer the 
strength of ail. A great nation will go to war to maintain the 
rights of its humblest citizen. A nation that would not do this 
would justly lose the respect of every other nation, and soon no re- 
spect would be paid to the rights of its citizens. The cause of one 
laborer is the cause of ail laborers. Organized labor must give 
to each of its members its collective force and influence, else they 
wUl fall, one by one, a sacrifice to the greed of their employers. If 
labor organizations did not hâve the right to protect and défend 
the interests of their members, individuaUy as well as coUectively, 
they would be of no utility, and would soon come under abject sub- 
mission to capital, which grants nothing of fundaroental value to 
wage eamers which it is not coerced to grant by the combined power 
of the labor organizations, or législation brought about usually 
through their influence. 

It will appear from a eritical examination of the cases cited in 
support of the court's conclusion that the facts in each one of them 
entitled to respectful considération as a précèdent are widely différ- 
ent from the facts in this case. In every one of them having any 
close analogy to the case at bar, there was the élément of violence, 
or threats of violence, or actual trespass upon the person or prop- 
erty, or the threat of it, or some display of physical force, or action 
which was held to constitute a trespass or implied threat. No one 
of thèse éléments is found in this case. It is simply and purely a 
case where the labor organizations resolved that they would not 
purchase or use the barrels manufactured by the complainant, or any 
commodities packed therein. This they had an absolute right to 
do, without regard to the question how the complainant's barrels 
were manufactured, or whether they were inferior to, or better than, 
the hand-hooped barrels produced by the labor of the défendants. 
The grounds of the boycott are wholly immaterial, in determining the 
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right to boycott. Whether organized labor has just grounds to 
déclare a strike or boycott, is not a judicial question. Thèse are 
labor's cnly weapons, and they are lawful and legitimate weapons; 
and so long as in their use there is no force or threats of violence, 
or trespass upon person or property, their use cannot be restrained. 
Laborers are not wards of chancery. A court of chancery has no 
more authoHty to interfère with labor organizations, in the conduct 
. of their business, than it has to interfère with the business of corpora- 
tions and trusts, and other combinations of capital, in the cooduct 
of their business; and in the case of a strike or boycott, as long as 
each side is orderly and peaceful, they must be permitted to terminate 
their struggle in their own way, without estending to one party th.e 
adventitious aid of an injunction. 

Something is said about its being against public policy to boycott 
articles made by machinery. As before said, it is immaterial 
whether an article is produced by hand labor or machinery. Prod- 
ucts produced by machinery are no more exempt from compétition 
and a boycott than the products of hand labor. The products of 
machines stand on no higher plane, in law or equity, than the like 
products produced by the labor of man. They may be put in com- 
pétition with each other, and that compétition may be prosecuted 
precisely as was done in this case. 

There are numerous authorities supporting the views of the mi- 
nority, — many of them going far beyond the requirements of this 
case: Eeynolds v. Everett, 144 N. Y. 189, 39 N. E. 72; Sinsheimer 
Y. Garment Workers, 77 Hun, 215, 28 N. Y. Supp. 321; Com. v. 
Hunt, 4 Metc. (Mass.) 111; Eandall v. Hazelton, 12 Allen, 412, 414; 
Publishing Co. v. Howell (Or.) 38 Pac. 547; Bowen v. Matheson, 
14 Allen, 502; Continental Ins. Co. v. Board of Fire Underwriters of 
the Pacific, 67 Fed. 310; Mogul S. S. Co. t. McGregor, 21 Q. B. Div. 
544; s. c. 23 Q. B. Div. 598; Bohn Mfg. Co. v. HoUis, 54 Minn. 223, 
55 isr. W. 1119; McHenry v. Jewett, 90 N. Y. 58; Gilbert v. Mickle, 
4 Sandf. Ch. 357. The force of the Steamship Mogul Case, and 
others of the cases cited, is attempted to be broken by the statement 
that thèse were cases of "lawful compétition in trade," and there- 
fore not applicable to the défendants, who, it is impliedly said, are 
not entitled to enjoy the right of compétition. This is a misconcep- 
tion of what it takes to constitute compétition, and of the relation 
one must sustain to the business to be entitled to the rights of a 
competitor. The error probably springs from the erroneous assump- 
tion that a boycott cannot be used as a weapon of compétition, or 
consist with it. Compétition is deflned to be an "endeavor to gain 
what another is endeavoring to gain at the same time." Cent. Dict. 
In such a struggle the boycott is perfectly legitimate. It is resorted 
to by great corporations and trusts, — the sugar trust, the méat trust, 
the oil trust, and scores of others. That one competing for the 
mastery in any line of business may rightfuUy resort to the boycott 
was decided in the Steamship Mogul Case. Mogul S. S. Co. v. Mc- 
Gregor, 15 Q. B. Div. 476. When that case was before Lord 
Chief Justice Coleridge, he said : 
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"It was an application of the plaintiffs for an injunction to restraln the 
défendants from doing that which was called throughout the case— and whieli 
I really see no reason for hesitating to call, also— 'boycotting the plaintifts.' " 

And he refused the injunction, and on appeal Ms judgment was 
aflQrmed. 

It is the right of every man to compete with every other man in ail 
lawful business pursuits. Eyery wage earner has this right. His 
own interests, no less than the interests of his employer, are at stake. 
If his employer cannot successfully compete with his rivais, he must 
either go out of business, or reduce the wages of his employés, as 
was threatened to be done in this case. The wage earner may there- 
fore not only give préférence to his employer's commodities, and to 
the product of his own labor, but he may carry compétition to the bit- 
ter end, including the boycott, in order to gain the supremacy in the 
market for his employer's wares, upon whose successful sale his 
wages, and in some cases, probably, his existence, dépend. Com- 
pétition is not conflned alone to cases where the competitors repre- 
sent large moneyed capital, and are the exclusive owners of the 
commodity or business out of which the compétition anses. It is a 
fundamental error to deny to labor the rights and privilèges of com- 
pétition, upon the ground that labor is not capital, and therefore not 
entitled to any of the rights of capital. It is capital of the very high- 
est and most valuable type. It is the creator of ail other capital. 
Cardinal Manning (a great authority upon any subject upon which 
he wrote, and who was a profound student of the social and économie 
problems of the time, with a view of adjusting the relations of the 
church to existing social conditions), speaking of the laborer and his 
rights, says: 

"Among the Engllsh-speaking peoples of the world (that Is, In the new 
world, which seems to be molding our future), a workingman is a free man, 
both in his person and in the labor'^of his hand. The mère muscular labor 
of his arm is his own, to sell as he wills, to whomsoever he wlUs, wherever 
and for whatsoever time he wills, and at whatsoever prlce he ean. If his 
labor be skilled labor, or even half-skilled labor, it is ail the more valuable, 
and absolutely his own possession. In truth, it is the most precious form 
of capital, which gold and sllver may purchase, but on which gold and sllver 
absolutely dépend. Money is but dead capital, after ail, but the live capital 
of human intelligence and the human hand is the primeval and vital capital 
of the world. Unless thèse rights of labor can be denied, llberty of ôrgani- 
zation to protect thèse rights and the freedom founded on them cannot be 
denied." Letter to Cathoïic Tablet, AprU 28, 18S7. 

In his flrst annual message to congress, Mr. Lincoln expresses the 
same idea in différent language. He said : 

"Labor is prior to, and independent of, capital. Capital is only the fruit 
of labor. Capital could never hâve existed if labor had not flrst exlsted. 
Labor is the superior of capital, and deserves much the more considération." 

That the struggle between the plaintiff and défendants is purely 
compétitive is a fact proven in the case. Mr. Day, président and 
gênerai manager of the Western Cooperage Company (an intelligent 
and disinterested witness), testifles that: 

"The présent controversy is simply a compétition between the proprietors of 
wood-hooplng machines and the journeymen coopers; the former endeavor- 
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Ing to displace the latter by machine, unskilled labor, and the latter endeavor- 
ing to protect and maintain their wages and occupation." 

It cannot be tlie law that the meii and women who do the work 
of the world, and who produce its wealth, hâve no rights against 
the wealth thev create, and no right to prêter and promote by lawf ul 
and peaceful means the sale of the products of their labor, to secure 
for themselves continued employment. The "irréparable damage" 
sufEered in business by a vanquished competitor at the hands of his 
successful rival constitutes no cause of action, either at law or in 
equity. It is the resuit of the law of compétition, to which ail men 
are subject. They take their chances, and must abide the resuit, 
whether it bring fortune or failure. In the Steamship Mogul Case, 
Lord Ohief Justice Ooleridge said that it was the resolute purpose 
of the defendajits — 

"To exclude tlie plaintilïs, if tliey could, and to do so without any consid- 
ération of tlie results to tlie plaintiffs if tliey were successfully excluded. 
This, I thinli, is made out, and I tliink no more is made out than tliis. Is 
this enougli? It must be remembered that ail trade Is, and must be, in a 
sensé, selflsh. Trade not being infinité,— nay, the trade of a particular place 
or district being, possibly, very limited,— what one man gains another loses. 
In the hand to hand war of commerce, as in the conflicts of public life. 
whether at the bar, in parliament, in medicine, in engineering (I give examples 
only), men fight on without much thought of others, except a désire to excel or 
defeat them." 

And the learned judge held that the plaintiffs could hâve no redress 
for their losses; they were losses incident to compétition in busi- 
ness, and, as we hâve seen, to a compétition carried on by what the 
learned chief justice said was "boycotting the plaintiffs." If every 
one likely to be "irreparably damaged" by compétition could enjoin 
his compétitors from boycotting his wares (that is, refusing to buy 
or deaJ in them), there would soon be an end of ail compétition. Un- 
der the existing social and économie conditions, the natural person, 
it has been well said, is the raerest rudiment of a man. He can only 
make his power felt, promote his interests, and défend his rights by 
association and combination with others. Business and commercial 
pursuits of any magnitude are not carried on by natural persons any 
more. Ail capital seeks to increase its power by combination, and 
to tha,t end assumes the form of corporations and trusts. The plain- 
tiff in this case is a corporation. It represents a number of persons 
associated together for the very purpose of combined and collective 
action. Many of thèse combinations are on a gigantic scale. Their 
power and influence are wellnigh irrésistible. They are the eniploy- 
ers of the great mass of the laborers. They are formed solely for pe- 
cuniary profit, and know no other law than that which promotes 
their pecuniary interests. They defy ail social restraints that would 
hâve a tendency to lessen their dividends. What the stockholders 
want is more dividends, and the best manager is the man who will 
make them the largest. The struggle is constant between the labor- 
ers, who«e labor produces the dividends, and those who enjoy them. 
The manager is tempted to reduce wages to increase dividends, and 
the laborers resist the réduction, and demand living wages. Some- 
times the struggle reaches the point of open rupture. When it does, 
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the 8nly weapons of défense fhe laborers can appeal to is Ihe strike 
or the boycott, or botli. Thèse weapons they Jiave an undoubted 
right to use, so long as tliey use them in a peaceable and orderly 
manner. This is the only l'awful limitation upou their use. That 
linaitation is fundamental, and must be observed. It was observed 
in the case at bar to its fullest extent If thèse weapons are with- 
beld from them, then, indeed, are they left naked to their enemies. 
One class of men cannot rely for protection and the maintenance 
of their rights upon the justice and benevolence of another class, 
who would reap profit from their oppression. They must be in a 
position to compel respect, and make it to the interest of their ad- 
versary to grant their reasonable and just demands. Laborers eau 
only do this by making common cause, — by organization and col- 
lective action. The right of organization itself may as well be de- 
nied to them, if the right of peaceful and orderly collective action is 
denied them. It is vital to the public interests, as well as to labor- 
ers, that this should not be doue. A labor organization in itself 
teaches respect for law and order. The conscious obédience to the 
rules and régulations of the organization inculcates a spirit of obedi 
ence to ail law. Orderlv collective action can be attained thi-ougli 
organization only. In its absence we hâve the ungoverned and un 
governable mob. A labor organization improves the mental, moral, 
material, and physical condition of its members. It teaches them 
how best to perform their duties, and to become expert in their sev- 
eral callings. The great improvement made in the last half century 
in the condition of the wage eamers is due almost exclusively to the 
power of thèse organizations. Sir John Lubbock, whose learning 
and impartiality must be conceded, in a récent volume (Treasures of 
Life) ventures to predict that "the readers of the next génération 
will be not our lawyers, doctors, shopkeepers, and manufacturers, 
but the laborers and mechanics"; and, if this prédiction is verifled, 
it will be mainly due to the beneficent influence of thèse organiza- 
tions. To strike them down at a tlme when their adversaries are 
more powerful than they ever were in the history of the world is to 
take a long step backward into the Dark Ages. It is, indeed, the 
revival of despotism for laborers, and means their practical enslave- 
ment to great aggregations of capital, whose greed takes no note of 
human destitution and suffering. Their adversaries combine to act 
coUectively, and it is not a conspiracy. It is the business of the law 
to see that no man or class of men, under any pretext whatever, is 
grauted rights or privilèges denied to other men or classes of men. 
The public order must be secured, and private rights protected, un- 
der the constitution and laws, without denying to labor, or any 
other class of citizens, their natural and constitutional rights. Let 
the person and property of every citizen be securely protected by 
fixed laws, and speedv punishment follow the commission of crime. 
Let the constitutional mode of trial remain inviolate. The necessity 
for this is illustrated in this case. No American jury could be 
found who would say thèse défendants were guilty of a "conspiracy," 
or of making "threats" to injure any one, Like the jury in the Penn 
Case, they would say, "Guilty of refusing to purchase the plaîntiff's 
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barrels and the commodities packed in ttem, only," and the coAmon 
sensé of ail mankind would respond that that créâtes neither criminal 
nor civil liability on any one. The decree of the circuit court 
should be reversed, and the case remanded, with instructions to dis- 
miss the bill. 



PLBMMING V. STAHIi. 
(Circuit Court, W. D. Arkansas. December 24, 1897.) 

1. Dbputt Marshals— Rbmoval — Injonction. 

A court of equity Is without jurisdietion to restrain a removal from office 
In this class of cases. 

2. Samb— Power to Rkmove. 

The power of removal Is Incident to the power of appolntment 
8. Bamb — Civil Service Law. 

The civil service law never contemplated any interférence wlth the presl- 
dent's power of removal. 
4. Samb— Régulations by Président and Commission. 

Under the civil service law, neither the civil service commission, nor 
the président, nor both combined, can make any régulations with the 
force and elïect of law, nor will courts of equity enforce them. The prési- 
dent has power to enforce such régulations by the exercise of the power 
of removal, and, if he does not do so, courts of equity wlll not interfère. 

The plaintiff allèges: 

That on the Ist day of July, 1896, he was appolnted TTnlted States office 
deputy marshal by the attorney gênerai of the United States upon the recom- 
mendation of George J. Orump, at that time United States marshal for the 
Western district of Arkansas, and on the 3d day of July, thereafter, duly quali- 
fied as such, and has since continuously remained in oiSce and acted as such; 

that on the day of , 1897, the office of office deputy United States 

marshal was, by an order of the président of the United States, acting pursu- 
ant to a law of congress approved January 16, 1883, entitled "An act to regu- 
late a:nd improve the civil service of the United States," placed upon the 
qualified civil service llst; that by virtue of said order, and the then exist- 
ing civil service rules, and pursuant to said statute of the United States, ail 
United States office deputy marshals were exempt from removal for political 
or religions reasons, and were to hold office during good behavior; that, not- 
withstanding he has satisfactorily discharged the duties of said office, he Is 
Informed and believes the présent United States marshal for the Western dis- 
trict of Arkansas, Solomon F. Stahl, who duly qualified as said marshal on 

the day of , 1897, and who is of a différent political belief from 

plaintiff, Is attempting, for political reasons, and none other, to remove plain- 
tiff from his said office of deputy marshal, and will speedily remove him unless 
restrained by this court. 

He therefore prayed for a restraining order. A temporary re- 
straining order was granted, without notice, with leave to the défend- 
ant to appear and move to dissolve at any time upon one day's notice. 
The défendant has interposed a demurrer to the bill, questioning the 
jurisdietion of the court, and the suiïiciency of the facts stated in the 
bill to justify a restraining order. He has also flled a motion to 
dissolve the temporary restraining order for the f ollowing reasons : 

(1) Because the restrainyig order was granted without notice, and in viola- 
tion of equity rule 55; (2) because it does not appear tliat the amount involved 
is sufficient to give the court jurisdietion of the subject-matter; (3) because 
the bill is insufficient on its face to justify a restraining order; (4) because there 
is no equity in the bilL 
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William A. Falconer, for plaîntiff. 

Hill & Brizzolara and Frank A. Youmans, Asst. U. S. Atty., for 
défendant. 

KOGEES, District Judge. As to what is the proper practice with 
référence to granting temporary restraining orders without notice 
the court is net inclined to consider in this case, nor is it inclined to 
consider tlie question as to wiiether or not it is necessary, in a case of 
tMs character, to give the court jurisdiction, that the bill should 
allège that the amount involved exceeded the sum of |2,000, for the 
reason that, without référence to what the proper practice is, if the 
bill stated facts suflficient upon its face to justify a temporary re- 
straining order, the court would grant or continue it now; and, sec- 
ondly, if it is necessary that the bill should show afflrmatively that 
the amount in controversy involves more than |2,000, exclusive of 
interest and costs, upon sustaining the demurrer on that ground the 
bill might be amended in that respect. The court prefers to décide 
the case upon its merits, and this involves two questions: (1) 
Whether the court has jurisdiction to grant a restraining order; (2) 
if it has jurisdiction, then whether or not the ter m of office of an 
ofiSce deputy marshal expires with the term of his principal, — or, to 
State the same proposition in another form, whether the présent mar- 
shal has the right, under the law, to remove the plaintiff, notwith- 
standing the civil service rules referred to in the bill. 

I do not flnd it necessary to décide in this case whether or not it 
is true that a circuit court of the United States is without jurisdic- 
tion, under ail circumstances, to restrain a removal from ofSce; but 
upon the authority of In re Sawyer, 124 U. S. 200, 8 Sup. Ct. 482, 
I am of the opinion that the court has no jurisdiction to restrain a 
removal in this case. That décision is foUowed in the followtag ré- 
cent cases, — similar cases to the one at bar: Woods v. Gary, de- 
cided by Judge Cox in the suprême court of the District of Columbia, 
and reported in No. 37 of the Washington Law Reporter, dated Sep- 
tember 16, 1897; Dudley v. James, 83 Fed. 345, opinion by District 
Judge Barr, of Louisville, Ky. ; Carr v. Gordon, 82 Fed. 373, opinion 

by Jenkins, circuit judge; Cooper v. Smvth, 84 Fed. , decided by 

Pardee, circuit judge, and Newman, district judge, N. D. Ga.; Taylor 
V. Kercheval, 82 Fed. 497, opinion delivered by Baker, district judge. 

It is not necessary that I should say more in this case, but, as the 
question has been presented, it is perhaps well enough for me to ex- 
press the resuit of my investigations upon the second question also, 
namely, whether or not the term of office of a deputy marshal expires 
with the term of his principal ; or, in other words, whether the prés- 
ent marshal has the right, under the law, to remove the plaintifE, 
notwithstanding the civil service régulations referred to in the bill. 
Both thèse questions the court answers in the affirmative, upon the 
authority of the f ollowing cases : Woods v. Gary, supra ; Dudley v. 
James, supra; Carr v. Gordon, supra; Taylor v. Kercheval, supra; 
3 Dec. Comp. Treas. 648. Opposed to thèse décisions are the décisions 
of District Judge Jackson, found in Priddie v. Thompson, 82 Fed. 
IS7, and in an opinion delivered by the same judge on November 13, 
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1897, in the cases of Butler v. White, Berry y. Same, and Euckman 
V. Same, 83 Fed. 578. I hâve carefuUy examined tbe opinions by 
Judge Jackson, and am nnable to concur in tlie conclusion reached 
by him. I think the construction which he places upon section 10 
of the act of May 2S, 1896 (29 Stat. 182) is erroneous. The purpos(^ 
of that section of the act, I think, is manifest. It was nerer intended 
thereby that the appointaient of an office deputy marshal should be 
made by the attorney gênerai. On the contrary, it was contemplated 
that the appointment should be made by the marshal. Oongress in- 
tended that the attorney gênerai should détermine whether or not the 
public interest required the appointment of an office deputy, and to 
détermine that fact that section provided that the marshal should 
State the facts, as distinguished f rom conclusions, showing necessity 
for an ofiQce deputy, in which event it was provided the attorney gên- 
erai should "allow the marshal to employ necessary oiHce deputies 
and clérical assistance, upon salaries to be flxed by the attorney gên- 
erai, from time to time, and paid as hereinafter provided." Such 
office deputy or employé was, nevertheless, a deputy of the marshal. 
and not the appointée of the attorney gênerai. The object of the 
législation wàs in the interest of economy in the administration of 
the marshal's office, and to keep the matter of the necessity for the 
employment of an office deputy and the salary attached thereto under 
the control of the attorney gênerai. It nowhere appears in that sec- 
tion, or in any other part of the act, that this office deputy has the 
authority or power to do any officiai service whatever in his own 
name. On the contrary, a fair construction of the statute, and the 
practice which has universally obtained under it, is for him to do 
every officiai act in the name of his principal. I do not think there 
is anything in the act which justifies the conclusion that the office 
deputy, so far as the power of his principal to remove him is concem- 
ed, stands upon any other footing than that of a fleld deputy. I think 
it is clearly within the power of the marshal, whenever there is no 
necessity for the office deputy, to discharge him, and the attorney 
gênerai, whenever satisfled there was no necessity for him, could also 
direct his dismissal ; and upon the refusai of the marshal to do so the 
attorney gênerai could enforce his direction by reporting the matter 
to the président, who could himself enforce obédience to the order, 
if necessary, by the removal of the marshal himself. The provision 
was a wise and a prudent one. It gave the attorney gênerai super- 
visory control over the office expenses of the marshaln, and, at the 
same time,- has secured to them such help as they require, and at such 
compensation as, in the opinion of the attorney gênerai, the services 
of office deputies are reasonably worth. It was, in my opinion, how- 
ever, never intended that the relation of such office deputy to the 
marshal should be disturbed by that législation. Whatever the dep- 
uty did, he did in the name of his principal, and I think his term of 
office expired with that of his principal, except for the purposes named 
in sections 789 and 790 of the Revised Statutes of the United States. 
In other words, I am of opinion that, so far as the office of office 
deputy marshal is concerned, the power of removal is an incident to 
the power of appointment. 
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Tlie only remaining question is as to whether or not the civil 
service régulations made by the civil service commission and the 
président, and promulgated by the latter, can hâve the efEect, in any 
wise, to modify, alter, or change the statutè. On that point I content 
myself with the discussion of Mr. Justice Cox in Woods v. Gary, supra, 
and concur in the conclusion reached by him, that no such power ex- 
ists either in the civil service commission or in the président, or in 
both combined. I concur with him, also, in the conclusion that the 
civil service law never contemplated that the président, or the com- 
mission, or both, could make any rule or régulation which could hâve 
the force and effect of law. True, the président may make rules and 
régulations administrative in their nature, which would govern the 
policy of his administration, and he could en force the same by the 
removal of any person from office who refused to abide thereby. but 
*they could not hâve the force and effect of law, nor would the courts 
enforce them. Such rules and régulations are purely administrative, 
and may be altered, amended, or repealed by the président at any time, 
or by his successor in office. 

An examination of the debates of congress, which will be found 
reported in the Congressional Record, vol. 14, pt. 1, 47th Cong., 2d 
Sess., discloses unmistakably the fact that congress never intended 
that the civil service law should, in any wise, affect the power of 
removal vested, under the constitution, in the président. The bill 
seems to hâve been f ramed upon the idea of taking away the tempta- 
tion to remove persons from office by requiring appointments to be 
made, to fill vacancies, under civil service examinations. The debates 
will show that the bill was framed to carefully avoid that mooted 
constitutional question of the power of congress to establish a tenure 
of office with which the président could not interfère. To those who 
may be now interested in the subject, I cite from the volume of the 
Congressional Record above referred to (pages 207-210, 274). On the 
last-named page Senator Hoar said as follows : 

"The measure commends Itself to me, also, because it carefully and wisely 
avoids ail the disputed constitutional questions which hâve been raised in 
the discussion of this subject. It nowhere trenches upon the constitutional 
power of the président, under any définition or limitation found In our consti- 
tutional discussion. The président' s right to malie rules, to apply rules, to 
change rules, the président*» responsibillty growing out of his constitutional 
duty to see that the l.aws are falthfuUy executed, are not impaired, and, in 
my .iudgment, cannot be impaired, by législation. I do not understand that 
it has been the purpose of the honorable senator from Ohio, in reporting this 
bill, in any degree to infringe upon the constitutional prérogative of the execu- 
tive. It does not assert any disputed législative control over the tenure of 
office. The great debate as to the president's power of removal, the légis- 
lative power to establish a tenure of office with which the président could 
not interfère, which began in the flrst congress. which continued during the 
eontest of the senate with Andrew Jackson, revlved again at the time of the 
impeachment of Johnson, and again In the more récent discussion over the 
tenure of office bill in the beginning of the administration of Président Grant, 
does not in the least become important under the sliillful and admirable provi- 
sions of this bill. It does not even (and that is a criticism made upon It, but 
in my judgment it is one of Its conspicuous merits) deal directly with the ques- 
tion of removals, but it takes away every possible temptation to Improper 
removals. What executive, what head of a department, what intluential pub- 
lic man anywhere, can seek In the least to force a worthy and deservlng public 
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offlcer from his oflSce merely tiat there may te a compétitive examlnatlon to 
flU hls place,— to flU a place at the bottom of the list, not to flU his place, as 
Is well suggested." 

On page 207 of the same Tolume, Senator Pendleton, who was the 
author of the bill, said: 

"The bill does not touch the question of temire of office or of removal from 
office. I see it stated, by those who did not know, that It provides for a 
seven-years tenure of office. There is nothing like it in the bill. I see it 
stated that it provides against removal from office. There is nothing like it 
in the blU." 

On page 210 Senator Sherman insisted that the fact that no provi- 
sion was contained in the bill prohibiting removal from ofBce was a 
grave fault in the bill. It seems to hâve been conceded, therefore, 
on ail sides, that the bill made no provision whatever for interfering 
with the right of the président to maké removals. , 

The conclusion I hâve reached is that the court was without juris- 
diction to grant the original restraining order, that the same was im- 
providently made, and must be set aside. The power to amend not 
existing, the bill should be dismissed, at the cost of the plaintifE. 



In re BOONE. 

(Circuit Court, N. D. Californla. December 7, 1897.) 

No. 12,455. 

1. ATTOKIÎETS— DiSBAKMENT— POWBES OF FBDERAL COUBTS. 

The power of the United States courts to disbar attomeys for gênerai 
unprofessional conduct, or for particular acts of misconduct not coming 
within any of the three classes of contempts speclfled in Eev. St. § 725, Is 
unabridged by statute. 

2. Samb— Discrétion of Court. 

A court has the power to disbar an attorney for any wlUful breach of 
his professlonal obligations, and it is Its duty to exercise it in a proper 
case, though it should be exercised with discrétion and care, and only 
upon clear légal proof. 
8. Same— Relation of Attorney and Client — Duties of Attorney. 

An attorney is not permitted, in serving a new client as against a former 
one, to do anything which will injuriously affect the former client in any 
matter in which the attorney formerly represented him, though the rela- 
tion of attorney and client between them has been terminated, and the 
new employment is in a difCerent case; nor can he use against him any 
knowledge or information gained through their former connection. 
4. Same — Agreembnt Tbrminatinq Employment — Construction. 

An agreement terminating the relations between a client and his attor- 
ney, and by which the client releases the attorney "from ail rights, bur- 
dens, obligations, and privilèges which appertain to his said employment," 
and consents that he may engage his services "pro and con as he may 
see fit," where the attorney did not advise the client that such was the 
purpose and meaning of the instrument, wlU not be construed to authorize 
the attorney to engage In suits against the client Involvlng matters about 
which -the attorney was formerly employed, or to use against the client 
Information confidentially acqulred through such employment. 
B. Same — Releasb of Attorney from Obligations Imposed by Law. 

An agreement by a client, which purports to release the attorney from 
ail the duties, burdens, obligations, 'and privilèges incident to the relation- 
ship, Is too Indeflnite, and therefore inoperative and void, and canuot jus- 
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tify a violation of the dutles and obligations Imposed on the attorney by 
law. 

a, Same— Waitek of Pritilege bt Contract. 

A contract entered Into between client and attorney, for the purpose of 
blnding the former, that the latter may at any time divulge information 
or knowledge acquired durlng the professional relation, is not a good 
waiver of the privilège of confidence and seerecy, and is void. 

7. Same— Qbounds for Disbarment. 

An attorney who had assisted In obtalnlng a decree In favor of bis client, 
establishing the vaUdity of certain patents, after the termination of his 
employment wrote to the attorney of an adversary of his client in another 
suit involving the same patents, falsely stating that he possessed Informa- 
tion that the decree was obtained by fraud, and could be reversed, his 
purpose being to obtain employment, and use the knowledge obtained by 
virtue of his former employment against his former client. Held, that 
such conduct was ground for disbarment. 

Application on pétition of A. B. Bowers for the disbarment of John 
L. Boone. 

Crittenden Thornton, for petitioner. 
Dunne & McPike, for.respondent. 

MOKROW, Circuit Judge. This is an application for the disbar- 
ment of Jolrn L. Boone, a duly and regularly admitted and prac- 
ticing attorney and counselor of this court. The pétition for dis- 
barment is made by Alphonzo B. Bowers, and is as f ollows : 

"That your petitioner Is, and has been, the plaintlff or complalnant in cer- 
tain actions at law and suits in equity now and of late pending in this court, 
as foUows: (1) A. B. Bowers v. A. W. Von Schmidt; (2) A. B. Bowers v. 
Williams & Bixler and Golden State & Miners' Iron Works; (3) A. B. Bowers 
V. San Francisco Bridge Co. (at law) ; (4) Same v. Same (in equity) ; (5) Same 
V. McNee Bros.; (6) Same v. Pacific Improvement Co.; (7) Same v. City of 
Oakland; (8) Same v. Oakland Iron Works; (9) Same v. John Hackett et al. 
That your petitioner is and now, and for a long time has been, the plaintifC or 
complalnant in certain actions at law and suits in equity in the circuit courts 
of the TJnited States for the circuits and districts hereinafter named: (10) 
A. B. Bowers v. Linden W. Bâtes (circuit court, Northern district of Illinois); 
(11) A. B. Bowers v. Heldmaier & Neu (same court); (12) A. B. Bowers v. 
American Hydraulic Dredging Co. (same court); (13) A. B. Bowers v. North- 
western National Bank (same court); (14) A. B. Bowers v. Chicago Drainage 
Commission (same court); (15) A. B. Bowers v. San Francisco Bridge Co. and 
New York Dredging Co. (circuit court, district of Washington); (16) A. B. 
Bowers v. The New York Dredging Co. (circuit court, Southern district of New 
York); (17) A. B. Bowers v. American Dredging Co. (circuit court, Eastern 
district of Pennsylvania); (18) A. B. Bowers v. Bucyrus Co. (circuit court, dis- 
trict of Wisconsin). That your petitioner is the patentée of the United States 
under twelve several patents granted to him directly, and is the assignée of 
elghteen other patents, ail connected wlth the inventions pertaining to the 
art of dredging, and ail and singular the above mentioned and described ac- 
tions at law and suits in equity were brought to recover damages for and to 
restrain the infringement of the sald patents. That in the action of A. B. 
Bowers v. A. W. Von Schmidt, lately pending in this court, such proceedings 
were had that a final decree was duly given and made in favor of your peti- 
tioner, and against the défendant therein, enjoining and restraining the défend- 
ant from further using said patents, and awarding damages to your petitioner. 
That in said cause such proceedings were further had that an appeal was 
taken by défendant to the United States court of appeals for the Ninth circuit, 
in which, after fuli argument and due considération, said decree was in ail 
things affirmed, and an opinion rendered and flled in said causes. That the 
décisions are of great value to your petitioner, as an explanatlon and construc- 
83 F.— 60 
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tlon of the law and the facts In sald cause, and the légal validity and con- 
struction of the patents therein involved, and are entitled to hâve, and do hâve, 
great weight in other courts of the TJnited States vs-hen clted. in causes now 
pending as authorlty, on account of the tliorough and exhaustive examlnation 
of the law and the facta in and by the said opinions. That for nearly nine 
years last past one John L. Boone has been, and now is, an attorney, counselor, 
and solicitor of this court, and was during said period the attorney, coun- 
selor, and solicitor of your petltioner, as plaintlfC, in the actions and sults 
hereinabove mentioned as pending in this court. That as such attorney, coun- 
selor, and solicitor said Boone possessed the spécial and peculiar confidence of 
your petitioner, and obtained full and complète knowledge of and from your 
petitioner of ail the facts and évidence in said causes. That in the progress 
of said causes your petitioner paid to said Boone for his services the sum of 
about four thousand dollars In full of ail his just claims and demands against 
your petitioner, and said Boone in the mpnth of April, 1897, wlthdrew, by 
mutual consent, from the employment of your petitioner and the further prose- 
cution of said causes. That thereafter the said Boone, with the full intent 
and purpose to betray the confidence of your petitioner, and to vlolate his 
trust and duty as the attorney, counselor, and solicitor of your petitioner, did 
offer and seek to be employed and retained by the défendant in the action of 
A. B. Bowers v. Linden W. Bâtes, and the other cases hereinbefore mentioned, 
now pending in the circuit court of the United States in and for the Northern 
district of Illinois, and, in considération of such employment and retalner, did 
assert and suggest to Thomas A. Banning, Esq., of Chicago, 111., at the said 
City of Chicago, who was then and there the attorney, solicitor, and counselor 
of Tjinden W. Bâtes, the défendant In said cause, that the decree in the cause 
of A. B. Bowers against A. W. "Von Schmidt, hereinabove mentioned, was pro- 
cured by fraudulent means, and that he (said Boone) could not remain in the 
case under the circumstances; thereby meaning and intending to convey to 
said Banning the idea that he, said Boone, knew that the said decree was pro- 
cured by false and perjured évidence and testimony, and should not hâve been 
rendered or made. That your petitioner is ignorant of the particular or spécifie 
évidence to which said Boone intended to refer, and is unable to say more 
than that the said charge is whoUy and entirely false and untrue. That ail 
the évidence and testimony in said cause are and were true and genuine, and 
no other than just, lawful, and honest means were employed or resorted to by 
your petitioner in said cause. That said ofCer and statement by said Boone 
were made with the full intent and purpose to obtain employment by and from 
said Linden W. Bâtes and the other cases, under the pretense that he could 
and would betray the confidence of your petitioner, and disregard his profes- 
slonal obligations, and thereby assist the said Bâtes and others to defeat your 
petltloner's actions against him and them, and to thwart, embarrass, and re- 
tard your petltloner's suits and actions now pending. That the said offer and 
statement were made and Intended to defraud the said Bâtes and others out 
of any money they might pay to sald Boone as the priée of his treachery or 
his testimony or his légal services, under the false pretense that he (said Boone) 
could or would bring forward any proof of his statement or suggestion made 
to said Banning. That the said statement and suggestion was a gross breach 
of duty and lack of respect by the sald Boone to this honorable court, and a 
breach of his professional obhgation to malntaln the respect due to judlclal 
ofiicers and courts of justice. That many months ensued between the con- 
clusion of taking testimony in sald suit and the argument thereof. That many 
months ensued between the argument and the rendjtion of the decree. That 
over a year elapsed between the rendltion of the decree and the argument on 
the appeal. That over eighteen months elapsed between the argument and 
the afflrmance of said decree. That sald Boone was présent at almost ail 
times at the taking of évidence, and must hâve known what false and fraudu- 
lent évidence was glven, and when and by whom It was given, and what al- 
leged fraudulent means were used by petitioner to gain a favorable decree in 
sald cause. And your petitioner further shows that on May 11, 1897, at his of- 
fice in the city and county of San Francisco, at No. 314 Fine street, the said 
Boone did say to one Samuel H. Saleno, the agent and attorney in fact of 
your petitioner, that unless your petitioner would carry out some supposée! 
promise alleged to hâve been made by your petltioner to said Boone somë five 
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years back, in regard to the payment of money, he (said Boone) would accept 
the retalner that was awalting hlm (meaning the alleged retalner sought by 
«ald Boone from Llnden W. Bâtes), and the acceptance would be yery disa- 
greeable to Bowera. He, «ald Boone, further Bald that statements had been 
made to him in yearB gone by that would be proof positive ot perjury, and 
which, it made public by the other side, would resuit in the complète loss of 
Bowers' patente, and mlght Involve hls llberty,— ail of which was said by said 
Boone with a maliclous intent and purpose to intimidate your petitioner, and 
extort money from him without any just clalm or demand therefor." 

The respondent flled an answer, to which a demurrer was inter- 
posed, The demurrer was sustained, and the respondent thereupon 
flled an amended answer, in which he dénies the charges of unpro- 
fessional conduct as chargea. Testimony was thereupon taken on 
both sides, and the question to be determined, broadly stated, le 
whether or not the charges preferred hâve been sustained. 

There seems to be some discrepancy between the views of counsel 
as to the nmnber of charges preferred in the pétition, counsel for 
petitioner conteuding that the allégations of the pétition sustain four 
charges of disbarment, while counsel for respondent claim that they 
make but two. The respondent, undoubtedly, is entitled to notice 
of the charges preferred against him, and that thèse should be set 
out clearly and unambiguously, so that he may know exactly what 
he is called upon to meet, and may hâve ample opportunity of ex- 
planation and défense. As was said in Ex parte Robinson, 19 Wall. 
505, 512: 

"This is à raie of natural justice, and should be equally followcd when 
proceedings are taken to deprive hlm of hls right to practice hls profession 
as when they are taken to reach his real or personal property. And such 
bas been the gênerai, if not the uniform, practice of the courts of this country 
and of England. There may be cases undoubtedly of such gross and out- 
rageons conduct In open court on the part of the attorney as to justify very 
summary proceedings for his suspension or removal from ofBce, but even 
then he should be heard before he is condemned. Citing Ex parte Heyfron, 
7 How. (Miss.) 127; People v. Turner, 1 Cal. 148; Fletcher v. Dalngerfleld, 
2b Cal. 430; Beene v. State, 22 Ark. 157; Ex parte Bradley, 7 Wall. 364; 
Bradley v. Fisher, 13 Wall. 354. The prineiple that there must be citation 
before hearing, and hearlng or opportunity of being heard before judgment, 
!■ essential to the securlty of ail private rights. Without its observance no 
one would be safe from oppression wherever power may be lodged." 

See, also, Ex parte Garland, 4 Wall. 378; Eandall v. Brigham, 7 
Wall. 523, 540; Ex parte Wall, 107 U. S. 265, 2 Sup. Ct. 569; Ex 
parte Oole, 1 McCrary, 410, 411, Fed. Cas. No. 2,973; In re Orton, 54 
Wis. 382, 384, 385, 11 N. W, 584; Thomas t. State, 58 Ala. 368, 369; 
State v. Finley, 30 Fia. 325, 11 South. 674. 

In my opinion, the pétition, stripped of its récitals and légal ver- 
biage, contains, in eflfect, two gênerai charges of unprofessional con- 
duct, to wit: (1) Seeking to be employed and retaiaed by the de- 
fendant in the suit of A. B. Bowers against Llnden W. Bâtes, and in 
other cases wherein A. B. Bowers, his former client, was plaintiff, 
which cases were pending in the circuit court of the United States 
for the Northern district of Illinois, with intent to betray the confi- 
dence reposed in him by the petitioner as his client, and to violate 
his trust and duty as the attorney, counselor, and soliciter of the 
petitioner. (2) Seeking to intimidate, and extort money from, the 
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petitioner at an interview h.ad with. one H. S. Saleno, a représenta- 
tive of the petitioner. 

The évidence introduced sliows tliat there were but two transac- 
tions ont of wMch thèse charges arose, viz. : (1) That in vrhich the 
respondent sought to be employed, whlch is the basis of the flrst 
charge; and (2) that in vrhich it is claimed the respondent attempted 
to extort money from the petitioner, which is the basis of the sec- 
ond charge. The accusation that the respondent, in seeking to be 
employed as above stated, made false représentations to the efEect 
that the decree in the Von Schmidt Oase had been fraudulently ob- 
tained, is properly part of the iirst charge, and the respondent's 
conduct in that connection veill be considered with respect to it, and 
not as a separate and distinct charge. . 

In the United States courts the power to disbar is to be distin- 
guished, as the law now stands, from the power to punish for con- 
tempts. The power of the fédéral courts to punish for contempts 
is limited by section 725 of the Revised Statutes. See, in this con- 
nection, section 20 of the act of September 24, 1789, and the act of 
March 2, 1831; the former to be found in 1 Stat. p. 83, and the latter 
in 4 Stat. 487, 488. In the flrst place, this section limits the power 
of the court over contempts by providing that it shall not extend 
to any cases except (1) the misbehavior of any person in the présence 
of the court, or so near thereto as to obstruct the administration of 
justice; (2) the misbehavior of any of the ofiQcers of the court in their 
officiai transactions; (3) the disobedience or résistance by any such 
olHcer, or by any party, juror, witness, or other person, to any law- 
ful writ, process, order, rule, decree, or command of the court. In 
the second place, the power to punish for the contempts specifled 
above is restricted to a âne or imprisonment, to the exclusion of any 
other mode of punishment, including, of course, disbarment. Ex 
parte Eobinson, 19 Wall. 505, 512. But the power to disbar an at- 
torney is inhérent in ail courts which hâve the power to admit attor- 
neys, and is necessary to the due and orderly administration of jus- 
tice, and the protection of the profession itself, and, in so far as the 
power is exercised for gênerai unprofessional conduct or for par- 
ticular acts of misconduct not coming within any of the three gên- 
erai classes of contempts specified in section 725, Rev. St., it remains 
unabridged. The power is exercised, generally, where the attorney 
proceeded against is shown to hâve been guilty of such conduct as 
stamps him to be unflt to remain a member of the profession. Ex 
parte Eobinson, supra. It is not necessary that the acts or conduct 
complained of should be such as would subject the attorney to an 
indictment or to any civil liability. Any conduct on the part of an 
attorney showing his unfltness for the confidence and trust which 
attend the relation of attorney and client and practice of law before 
the courts, or indicating such a lack of personal honesty, or of good 
moral character (although it is not every moral delinquency that will 
justify disbarment), as to render him unworthy of public confidenee, 
constitutes a ground for his disbarment. 3 Am. & Eng. Enc. Law (2d 
Ed.) p. 802, and cases there cited; Weeks, Attys. §§ 80, 81, and cases 
there collated. In brief, the court has the power to disbar an at 
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tomey for any willful breach of his professîonal obligations, and 
aot onlj bas it the power, but, wh.enever a proper case is made out, 
it is itfl duty to exercise tbis power. People v. Barker, 56 111. 299 ; 
Amey v. Long, 9 East, 481; Jackson v. Frencb, 3 Wend. 337; Cot- 
eney v. Tannabill, 1 Hill, 33; Beene t. State, 22 Ark. 157; State v. 
Holding, 1 McCord, 380; Ex parte Brounsall, Cowp. 829; Bryant'a 
Case, 24 N. H. 149; Smith v. State, 1 Yerg. 228; Ex parte Burr, 9 
Wbeat. 529. The power should, however, be used with care and 
discrétion, for the infliction of disbarment is regarded as a very sé- 
vère punishment, and should be exercised only upon clear légal proof . 
In Ex parte Burr, supra, Mr. Chief Justice Marshall, in speaking 
generally of the power to suspend and disbar, said: 

"On one hand, the profession of an attorney Is of great importance to an 
Individual, and the prosperity of his whole life may dépend on its exercise. 
The rlght to exercise it ought not to be lightly or capriciously talien from him. 
On the other, it is extremely désirable that the respectability of the bar 
should be maintained, and that Its harmony with the bench should be pre- 
served. For thèse objects, some controUing power, some discrétion, ought 
to réside In the court. This discrétion ought to be exercised with great mod- 
ération and judgment, but it must be exercised." 

And in the case of Bradley v. Fisher, 13 Wall. 354, the following 
apt language was used: 

"The power of removal from the bar is possessed by ail courts which hâve 
authority to admit attorneys to practice. It is a power which should only 
be exercised for the most weighty reasons, such as would render the continu- 
ance of the attorney in practice incompatible with a proper respect of the 
court for Itself, or a proper regard for the integrity of the profession. • • • 
Admission as an attorney Is not obtained without years of labor and study. 
The office which the party thus acquires is one of value, and often becomes 
the source of great honor and émolument to its possessor. To most persons 
who enter the profession It is the means of support to themselves and their 
familles. To deprive one of an office of this character would often be to 
decree poverty to himself and destitution to his family. A removal from the 
bar should, therefore, never be decreed where any punishment less severe— 
such as reprimand, temporary suspension, or fine— would accomplish the end 
desired. • • « The obligation which attorneys impliedly assume, if they 
do not by express déclaration tal£e upon themselves, when they are admitted 
to the bar, is not merely to be obedient to the constitution and laws, but to 
maintaln at ail times the respect due to courts of justice and judicial offlcers." 

See, also. Ex parte Secombe, 19 How. 9. 

Having stated the main considérations which govern the action of 
the United States courts in the disbarment of an attorney, I will 
now proceed to state the facts of this application as briefly as possible. 

The petitioner, Alphonzo B. Bowers, is the inventor of certain 
machines for and improvements in the art of hydraulic dredging. 
He is the patentée of 12 several patents granted to him directly, • 
and is the assignée of 18 other patents, ail relating to inrentions 
pertaining to the art of dredging. His rights as inventor and owner 
of the patents referred to hâve been established after long, con- 
tinuons, and arduous litigation. In this court alone he has been 
complainant in no less than nine suits, both at law and in equity, 
involving the validity of his patents. An equally large number of 
suits has been brought by him in other circuit courts, both on the 
Pacific coast and in the East. A number of thèse suits are, and at 
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the time of the acts of unprofessional conduct complained of were, 
pending. The petitioner has been uniformly successful in tWs litiga- 
tion, and in the case of Bowers against Von Schmidt, instltuted in 
this court, the validity of his inventions and patents in the art 
of dredging were thoroughly and exhaustively considered both in 
this court and the circuit court of appeals. 63 Fed. 572, afûrmed 
in 25 C. C. A. 323, 80 Fed. 121. The petitioner was declared a 
pioneer inventer in the art of hydraulic dredging, and fully entitled 
to his patents Nos. 318,859 and 355,251. In the course of this long 
litigation, and, in fact, it would seem, at its very inception, the 
petitioner employed the services of the respondent, John L. Boone, 
as his attorney, counselor, and solicitor. It is averred in the péti- 
tion, and admitted by the answer, that the respondent acted as 
the petitioner's attorney for nearly nine years, and then withdrew, 
by mutual consent, from the employment of the petitioner in April, 
1897. The respondent, however, while admitting in his amended 
answer that he did not withdraw from the employment of the peti- 
tioner until April, 1897, when it was mutually agreed that he should 
do so, nevertheless dénies that for the last two years preceding his 
withdrawal in April, 1897, he had been actively engaged in the 
prosecution of the suits of petitioner. This déniai may, however, be 
treated as immaterial, in view of the admission that he still re- 
mained as the petitioner's attorney of record. The professional re- 
lations existing between the petitioner and the respondent were 
finally terminated on May 1, 1897, when they entered into a mutual 
contract of release. For at least seven years, therefore, the re- 
spondent was actively engaged in representing the petitioner as one 
of his attorneys in the litigation affecting the validity of his in- 
vention and patents. He appeared in several of the cases brought in 
this court, among which were those of Bowers against Von Schmidt, 
already referred to, and Bowers against the San Francisco Bridge 
Company. In thèse cases the respondent was associated with Mr. 
John H. Miller, who has remained as the petitioner's attorney in 
the patent litigation, but does not appear as his légal représenta- 
tive in this proceeding to disbar. The case of Bowers against the 
San Francisco Bridge Company is an action at law. It was tried 
before a jury, and resulted in a disagreement. During the course of 
the trial the respondent went upon the witness stand and testified 
as a witness on behalf of the petitioner, the plaintiff in the case. 
The case of Bowers against Linden W. Bâtes is a suit brought by the 
petitioner in the circuit court for the Northern district of Hlinois, 
and was pending at the time the alleged acts of unprofessional con- 
duct took place. It does not appear that the respondent ever rep- 
resented the petitioner in that case. One Thomas A. Banning of 
Chicago, ni., was the attorney for Linden W. Bâtes, the défendant 
in the case. 

Having made this preliminary statement of such gênerai and un- 
contested facts as are necessary to a proper understanding of the 
matter, I now proceed to consider the évidence presented with re- 
spect to the first charge, viz. : That the respondent sought the em- 
ployment of the défendant in the case of Bowers against Bâtes with 
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the intent to betray the confidence Bowers Safl reposed In Mm whil« 
the respondent acted as his attorney. 

The évidence shows conclusively that tàe respondent, on June 11, 
1897, wrote the following letter to Thomas A. Banning, tàe attorney 
for Mr. Bâtes in the action of Bowers against Bâtes: 

"Téléphone, Main 5,410. 

"John 11. Boone, Attorney and Counselor at Law. 

Tractlce» h» State and Fédéral Courts. Patent Law a Speclalty. Rooms 43, 

44, 45, 214 Plne Street. 

"San Francisco, June llth, 1897. 
"Mr. Thomas Banning— Dear Sir: Yours of June 4th recelved. Wlthout ta 
any way reflectlng upon your good falth and integrlty, it would hardly be 
advlsable for me to put in physical évidence the information I referred to, 
wlthout knowlng what use would be made of It, or what my position in regard 
thereto would be. Suffice It to say that my relation to this case qualifies me 
to State that the fact I refer to la not slmply an important one, but it Ig a 
vital one. In my opinion It wiU reverse the decree already rendered, and wlU 
take the stlng out of Bowers' patenta. Mind you, Mr. Bowers and I hâve 
never quarreled; we never had a word of misunderstanding. Since the inci- 
dent I refer to occurred I hâve refralned from taking any active part in his 
case. My wlthdrawal from his case was voluntary on my part after he had 
obtained his final decree in the Von Schmidt Case. I drew the contract of 
mutual release myself, wlthout any préviens conversation with him, and after 
signing it I sent it to hlm for his signature. He dld not even know that I 
contemplated wlthdrawing from his case. He never refused to pay me any 
money,— In fact, I hâve never asked him for a cent My wlthdrawal was 
because I knew the decree was fraudulently obtained, and I could not remain 
in the case under such cireumstances. In my release Bowers releases me 
from ail obligations, rights, and privilèges, and consents that I may take 
«mployment contra, so that I am perfectly free to take employment from 
Mr. Bâtes or from any one else wlthout in any way violating my professional 
honor. If I had remained in the case with Bowers, and he had been finally 
successful, there Is no doubt but what I would bave been largely pald, but 
I sacrlficed aU that to my sensé of right and duty. I hardly know what to 
suggest under the cireumstances, but you can readily see that it would not 
be wise for me to give my knowledge on paper at thls time. If Mr. Bâtes 
wants to retaln me, then it is another matter, as I am free to accept his 
•mployment. 

"Very truly yours, Jno. L. Boone." 

The respondent himself admitted that he had written and sent the 
letter, so that there is no question of fact about this matter. The 
most cureory reading of the letter tends to show that the respondent 
was offering his services to Mr. Bâtes, Mr. Banning's client, and, as 
an inducement for such employment, declared that he possessed im 
portant knowledge, which his relation to the case qualifled him 
to state was vital, and would reverse the decree already rendered 
establishing the validity of Bowers' patents, and that this knowledge 
consisted in his knowing that the decree in the Von Schmidt Case had 
been fraudulently obtained. In what respect the decree had been 
fraudulently obtained does not appear from the letter sent to Mr. 
Banning. There is simply the bare assertion that the respondent 
was possessed of knowledge that it had been so obtained. What he 
meant in this regard was subsequently developed from his own testi- 
mony, and will be referred to later on. The letter, from its terms, 
indioates that it was in reply to a letter the respondent had received 
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from Mr, Banning, which, in turn, as appears from the testimony ot 
the respondent, was in reply to a letter sent by the respondent to Mr. 
Bâtes, and appears to hâve been the flrst communication by the re- 
spondent to Messrs. Bâtes and Banning in wliich he broached the 
subject of his employment and the knowledge he possessed. It was 
not, however, introduced in évidence, but the respondent testifled to 
its contents as f ollows : 

"I wrote Mr. Bâtes a letter about the Ist of June. It was a letter, 1 think, 
of about flve or six Unes only, wberein I stated to him that I had withdrawn 
from the employment of Mr. Bowers, and had his written consent to talie 
employment on the other side. I further said that I was in possession of 
Icnowledge that would be Important in the litigation, and ended the letter by 
simply saying, 'What hâve you got to say about it?' That la ail that was 
said in that letter." 

Any doubt about the purpose of thèse letters is set at rest by the 
admission of the respondent, in his testimony, that they were writ- 
ten with the end in view of being employed by Mr. Batea He 
denied, however, that he ever intended to disclose any of the secrets 
or knowledge he had obtained during the course of his professional 
relations with Mr. Bowers, but that he simply intended, if employed, 
to use such information and knowledge in the cross-examination of 
witnesses and in his conduct generally of the case. It will be ob- 
served that the respondent had withdrawn from the petitioner's em- 
ploy on May 1, 1897, on which day the mutual contract of release 
was executed, and that the offer of his services to Mr. Bâtes took 
place some time in the month of June following. 

It ia the gênerai and well-se^ed rule that an attorney who ha» 
acted as such for one side ca^ïnot render services professionally in 
the same case to the other ^ide, nor, in any event, whether it be 
in the same case or not, can pe assume a position hostile to his cli- 
ent, and one inimical to the very interests he was engaged to pro- 
tect ; and it makes no différence, in this respect, whether the relation 
itself has been terminated, for the obligation of fldelity and loyal ty 
still continues. Parker v. Parker, 99 Ala. 239, 13 South. 520; Spinks 
V. Davis, 32 Miss. 154; Cantrell v. Chism, 6 Sneed (Tenn.) 116; Clarke 
Co. V. Commissioners of Clarke Co., 1 Wash. T. 250; Valentine 
V. Stewart, 15 Cal. 387; Burridge v. Pearson, 55 Cal. 472; In re 
Stephens, 77 Cal. 357, 19 Pac. 646; Id., 84 Cal. 77, 24 Pac. 46; 
In re Cowdery, 69 Cal. 32, 10 Pac. 47; Gribson v. Jeyes, 6 Ves. 
278; Earl Cholmondeley v. Lord Clinton, 19 Ves. 260; Herrick v. 
Oatley, 1 Daly, 512; Sherwood v. Railroad Co., 15 Barb. 650; Hatch 
V. Fogerty, 40 How. Prac. 492; U. S. v. Costen, 38 Fed. 24; Weeks, 
Attys. § 120; 3 Am. & Eng. Enc. Law (2d Ed.) pp. 295-300. Of 
course, it is conceded that an attorney may represent his client's 
adversary with perf ect propriety whenever their interests are not hos- 
tile to each other. The test of inconsistency is not whether the attor- 
ney has ever appeared for the party against whom he now proposes 
to appear, but it is whether his accepting the new retainer will re- 
quire Mm, in forwarding the interests of his new client, to do any- 
thing which will injuriously affect his former client in any matter 
In which he formerly represented him, and also whether he will be 
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called upon, In his new relation, to use agaînst hls former client 
any knowledge or information acquired thjrough their former con- 
nection. Priée v. Eailroad Co., 18 Ind. 137; Bent v. Priest, 10 Mo. 
App. 543. An attorney cannot use tlie knowledge acquired con- 
fidentially from his client in trafficking with his client's interests. 
Hatch V. Pogerty, 40 How. Prac. 492. This gênerai and well-settled 
rule ia not found in any positive enactment. Indeed, none is neces- 
sary; it springs from the very nature and necessities of the rela- 
tion of attorney and client, and finds its highest sanction in the con- 
fidential character of that relation. No rule in the ethics of the 
légal profession is better established nor more rigorously enforced 
tlian this one. The relation of attorney and client i» one of mutual 
trust, confidence, and good wlll. Arrington t. Sneed, 18 Tex. 135. 
The attorney must use ail the care, skill, and diligence at his com- 
mand on behalf of his client. The relation being, in the highest 
degree, a confidential one, he is bound to the strictest secrecy and 
the most scrupulous good faith. He is not allowed to divulge infor- 
mation and secrets imparted to him by his client or acquired during 
their professional relation, except, perhaps, in very rare circumstan- 
ces, or when authorized to do so by the client himself. This is the 
privilège of the client, and not of the attorney, and, unies» the client 
sees fit to waive his privilège, the obligation solemnly rests upon the 
attorney to keep his lips forever sealed, and to préserve inviolate 
the confidence reposed in him. The relation may terminate, but the 
obligation nevertheless continues. In re Cowdery, 69 Cal. 32, 50, 
10 Pac. 47, and cases there cited. The duties and obligations of an 
attorney are aptly and succinctly summed up by Chief Justice Hobart 
in Herrick v. Catley, 30 How. Prac. 208, as follows: "An attorney 
oweth to his client fldelity, secrecy, diligence, and skill, and cannot 
take a reward on the other side." This brief statement of the duties 
and obligations which an attorney owes to his client demonstrates 
of itself, if, indeed, any démonstration is necessary, how utterly 
inconsistent with the proper and faithful discharge of them, and, in 
fact, totally subversive of them, would be any rule permitting the 
attorney to occupy a position hostile to his client, or to use against 
him the knowledge he has confidentially acquired. The authorities 
are ail of one accord on this proposition, and disbarment has in- 
variably been inflicted on the attorney who has violated, or attempted 
to violate, this rule of professional conduct. In U. S. v. Costen, 
supra, the facts of a proceeding to disbar were thèse: An attor- 
ney was counsel for the complainant in certain litigation. After 
acting as such for some time, he ceased to be thus employed, and 
subsequently offered his services to the other side, and advised its 
counsel, it seems, through correspondence, that he was in posses- 
sion of facts of great importance to that side; that he desired em- 
ployment, but that he wished the fact of his employment concealed. 
Mr. Justice Brewer, then circuit judge, upon this showing, granted 
the application for disbarment. 

But the respondent contends that his ofler of services to Mr. Bâtes 
as against the petitioner, his former client, is to be distinguished 
from the case of U. S. v. Costen, and other cases of a like ténor, on 
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the ground tàat the petitioner, in and by the terms of tUe contract 
of release executed May 1, 1897, consented tliat the respondent 
migM take employaient against him. TMs is the important ques- 
tion in the case, and directly involves, manifestly, the terms, scope, 
and eflect of the contract of release heretofore referred to. This 
instrument is as f ollows : 

"Thla Is a contract of mutual release by and between A. B. Bowers and 
John L. Boone, whereby the said Bowers releases said Boone from ail claims, 
obligations, and services as his attorney in the varions suits and actions relat- 
ing to dredging machines now pending, wherein said Bowers is plaintilï and 
said Boone Is attorney or solicitor. Said Bowers releases said Boone from ail 
rights, burdens, obligations, and privilèges whlch appertain to his said em- 
ployment, and consents that said Boone may engage his services pro or con, 
as he may see fit. In considération of said release the said John L. Boone 
hereby releases the said A. B. Bowers from ail claims, demands, and obliga- 
tions fçr services now or heretofore existing. And It is understood that this 
mutual release shall apply to ail cases now pending, and that the flling of a 
copy of this agreement in the court where said suits are pending shall be a 
sufflcient évidence of said withdrawal and release." 

Upon this contract of release two questions arise: (1) Its con- 
struction, and (2) its validity. The circumstances under which the 
contract was drawn up and executed are significant. They vaa.y best 
be stated in the language of the respondent himself, as the same 
appears in his testimony: 

"Q. (On cross-examlnatlon). Mr. Boone, you drew this contract of release, 
a copy of whlch is set forth in your answer, dated May 1, 1897? A. I did. 
Q. Did you hâve any previous consultation with Mr. Bowers prior to draw- 
ing that release? A. Eegarding the release? Q. Yes. A. None whatever. 
Q. Did you advlse hlm of its légal results or conséquences? A. I did not. 
Q. Did you Inform Mr. Bowers speciflcally that, if he executed that release, 
it was your intent and purpose to seek employment in the action of Bowers v. 
Bâtes and Bowers v. Heldmaier and Neu and the other cases then pending 
in the circuit court for the district of Illinois? A. I had no talk with Mr. 
Bowers outside of presentlng him with the contract. He read it before he 
signed it. He knew what he was slgning. Q. Did you prépare it in your 
own oiBce and send it by messenger to hlm? A. I prepared it in my office, 
and sent it by messenger to Mr. Bowers. Q. He signed it, and returned one 
copy of it? A. Yes, sir. The Court: Q. By messenger? A. Yes, sir. Q. 
He did not corne to your office? A. No, sir. Q. You had no conversation 
with him about it? A. Not a word. Mr. Thornton: Q. Did Mr. Bowers 
know, immediately before you sent him and he received a copy of the con- 
tract, that you contemplated withdrawing from his case? A. Not that I 
know of. The reason that I sent for him af terwards was because Mr. Delmas 
and I, talking the matter over, thought it would be well to find out his opin- 
ion upon that matter. The Court: Q. How did you happen to send that 
document to him at that particular time? A. I had made up my mind that 
as soon as the Von Schmidt Case was finished,— tliat was the one we were 
engaged in fighting— I would wait until the case was entirely flnished, and 
he got his final deeree, and there was no question as to iny properly gettirig 
ont of the case at that time. Q. You knew you could get ont of the case at 
any time? A. I did not care to désert a man while he was under lire. I 
wanted him to get out clear flrst. I did not propose to désert him while his 
patent was in danger. I made up my mind to wait until after the litigation 
was through with. Q. You had no talk with him about that? A. No talk 
with him whatever." 

From this testimony one thing is plain, and that is that the re- 
spondent was grossly remiss in his duty as an attorney in not advis- 
ing the petitioner as to the exact tenus of the contract of release, 
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and the conséquences that might flow from it. It waa hîs bounden 
duty to gire him "ail reasonable advice against himself that he 
would hâve glven him against a third person." Gibson v. Jeye», 
6 Ves. 278; Valentine v. Stewart, 15 Cal. 387; Felton v. Le Breton, 
93 Cal. 457, 28 Pac. 490; Cox v. Delmas, 99 Cal. 104, 33 Pac 836. 
He admits that he failed completely to do so. He had no right to 
assume, as is strenuously contended for by his counsel, that the 
petitioner'a familiarity and long expérience with litigation were suf- 
ficient to enable the latter to pass an intelligent and discriminating 
judgment on the précise nature and légal effect of the release, or 
that the petitioner would procure the advice of some other attomey. 
It was his duty to see to it that the petitioner actually understood 
and fuUy appreciated the précise nature and full scope of the docu- 
ment in question. Not having done so, the petitioner cannot be 
deemed bound by it. It is incredible that the petitioner, had the 
full scope and probable conséquences of the contract of release been 
explained to him by the respondent, would hâve consented to it. 
According to the tenus of the release, as contended for by his coun- 
sel, the respondent had the right to take employment against the 
petitioner in the case of Bowers against Bâtes, and to use the 
knowledge he had confidentially acquired from the petitioner, while 
acting as his attomey, in the cross-examination of witnesses and the 
conduct generally of the case. But the contract is not expressed 
in thèse plain words. The nearest approach to it is the following 
stipulation: 

"Said Bowers releases said Boone from ail righta, burdens, obligations, and 
privilèges which appertaln to his said employment, and consents that said 
Boone may engage his services pro and con, as he may see fit." 

There is certainly nothing in this stipulation, nor in the release, 
taken as a whole, which states explicitly that Mr. Bowers consented 
that Mr. Boone should take employment in the suit of Bowers against 
Bâtes, nor, in fact, in any case in which Mr. Bowers had appeared 
as plaintiff, which involved the validity of the patents for which 
Mr. Boone, in other cases, while acting as his attomey, had liti- 
gated; nor is there anything in the entire release which saya^ in so 
many words, that Mr. Bowers consented that Mr. Boone should use 
the knowledge he had confidentially acquired from Mr. Bowers, while 
acting as his attomey, in the crossrexamination of witnesses, or 
against him in any way. On the contrary, the stipulation is not 
wliolly inconsistent with the interprétation that Mr. Bowers consid- 
ered that he was merely releasing Mr. Boone from the relation of at- 
tomey and client that had theretofore existed between them, and 
that this termination of their relation, as such, was simply couched 
in apt légal verbiage. And that part of the stipulation which "con- 
sents that said Boone may engage his services pro or con, as he may 
see fit," iB not inconsistent, in the absence of any more definite stip- 
ulation, with the idea that it was intended to apply to employments 
entirely outside of and foreign to Bowers' patents with référence to 
which Boone had rendered professional services to Bowers. In a 
case like +his, every presumption is in favor of the petitioner and 
against the respondent, and every doubt must be resolved in favor 
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of the petitÀoner. Tlie cîrcumstances under which th.e release was 
executed certainly invite the application of such a rule of interpré- 
tation. It is inconceivable that the petitioner, having estahlished 
the validity of his inventions and patents after so much litigation, in 
which the respondent, as his attorney, had for at least seven years 
actively participated, would be willing that the latter should use 
knowledge of the inventions and patents, derived from their pro- 
fessional relations, in behalf of a party who was directly interested 
in defeating the petitioner's patents. To the petitioner, the ulti- 
mate resuit and successful issue of the litigation aiïecting his in- 
ventions and patents for dredging, and in which he was then en- 
gagea, meant his réputation and famé as an inventor, aside from 
the large flnancial profits to accrue. That he would thus willingly 
and freely consent, apparently without the slightest objection or 
hesitancy, to furnish his adversaries in this very same litigation 
with weapons with which to contest, and, possibly, defeat, his valu- 
able rights as an inventor and patentée, is, as before stated, almost 
unworthy of credence. The court will not assist an interprétation 
that would lead to that resuit by any presumptions in its favor. 
Language in a contract of release, such as that introduced in the 
matter at hand, to justify any such interprétation, would hâve to 
be positive, unequivocal, and inconsistent with any other interpréta- 
tion. Ordinary expérience teaches us that men endowed with the 
ordinary business sensé and expérience do not enter into such re- 
markable and prejudicial engagements. While I am of the opinion 
that the petitioner is not bound by the contract of release, consider- 
ing the circumstances under which it was executed, still, as the argu- 
ment at the bar proceeded into the broader channel as to whether 
or not the release was valid, I prefer to place my décision upon 
that ground. 

Assuming, therefore, for the purposes of the décision, that the 
petitioner did fully nnderstand the nature, scope, effect, and prob- 
able conséquences of the contract of release, does it follow that this 
court wiU give efifect to and recognize such contract as valid, and as 
affording a justification to the respondent for the acts of unprofes- 
sional conduct complained of ? The contract of release purports 
to contain a complète absolution by Bowers, as client, to Boone, as 
attorney, from ail the rights, bnrdens, obligations, and privilèges 
incident to his employment by Bowers, and an unqualified consent 
by Bowers that Boone might take employment against Bowers. In 
other words, the petitioner consented that the respondent, his former 
attorney, might be employed against him in the very litigation which 
afifected the validity of his patents; that the respondent, ■ being re- 
leased from ail the duties, burdens, obligations, and privilèges that 
appertained to his employment as attorney, was free to divulge 
knowledge acquired during his professional relation with the peti- 
tioner, or to use it against him, if he saw fit. In brief, it would 
seem as if the petitioner had consented that the respondent, as at- 
torney, might violate with impunity any of the obligations which the 
law imposes upon the relation of attorney and client. This inter- 
prétation may seem as exaggerated as it is startling, but neverthe- 
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less it Is the inévitable resuit to wMch the words employed in the 
release lead us, if we are to accept any interprétation other than 
that the contract was intended as a mère release of légal services, 
and to place on record the fact of the termination of the relation 
of attorney and client. The gross improbability that the petitioner 
fully understood and appreciated what he really was consenting to, 
in view of the admitted fact that not one word of explanation or 
advice about the terms of the release was given him by the respond- 
ent, for whose beneflt, obviously, the release was given, has already 
been commented on. But, aside from that, a client cannot consent 
that an attorney should be released from obligations which the law 
imposes upon him. A client may waive a privilège which the rela- 
tion of attorney and client confers upon him, but he cannot enter 
into an agreement whereby he consents that the attorney may be 
released from ail the duties, burdens, obligations, and privilèges 
pertaining to the relation of attorney and client. I hâve been re- 
ferred to no case, nor hâve my researches been rewarded with the 
disoovery of any authority dealing with a release or contract be- 
tween attorney and client by which the latter consents to release 
the attorney from ail the duties, burdens, obligations, and privilèges 
peculiar to the relation. I only refer to this fact, not as indicating 
that I expérience any diflSculty in determining the invalidity of the 
release in question, but as tending to show that no such instrument 
has probably ever before been submitted for judicial scrutiny. In 
determining that the présent contract of release is void, I am guided 
by reasons of public policy, and by considérations which relate to 
the due and orderly administration of justice, to the honor and purity 
of the profession, to the protection of clients, and to the dignity of 
the court itself. Keeping thèse considérations in mind, I am flrmly 
of the opinion that a contract, or waiver, or release, or consent, or by 
whatever name it may be styled, by which it is sought to release an 
attorney from ail the duties, burdens, obligations, and privilèges inci- 
dent to the relation, is totally inoperative and void, and contrary 
to public policy. It is violative of every principle of professional 
honor and integrity. It is absolutely inconsistent with the duties, bur- 
dens, and obligations which an attorney assumes when he enters into 
the relation of attorney and client, and, in fact, is subversive of them. 
To uphold such a release as valid and effectuai would be fraught with 
the most pernicious conséquences both to the public and to the pro- 
fession. It would give rise to most unscrupulous and unprofessional 
practices, and the rankest frauds could be perpetrated upon un- 
suspecting and improvident clients, and, perhaps, on the courts them- 
selvea. A client, in poor circumstances, could be imposed upon by a 
rich adversary. The inévitable resuit of such a doctrine would be 
to dégrade the profession and bring the courts themselves into dis- 
repute. The fact that a client may be willing to enter into such a 
contract does not justify the court in upholding it, nor can the client's 
consent or connivance shelter an attorney from unprofessional con- 
duct. Courts owe a duty to themselves, to the public, and to the pro- 
fession which the temerity or improvidence of clients cannot super- 
sede. 
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But it is further contended by counsel for respondent tliat a client 
may permit his attorney to divulge information acquired dxiring tlieir 
professional relation, and that the release was valid and operatiye for 
this purpose. Undoubtedly it is the law that, as the observance 
of confidence and secrecy by an attorney is the privilège of the 
client, the latter may waive the privilège, and consent that the at- 
torney disclose certain information. But such a waiver must be 
distinct and unconditional. Tate v. Tate, 75 Va. 522. The release 
in this case is absolutely devoid of distinctness and certainty on this 
point. It purports to release the respondent from ail of the "rights, 
burdens, obligations, and privilèges" appertaining to his employment 
as attorney for the petitioner. This is too indeflnite; besides, it is en- 
tirely prospective. It fails to specify when, or to whom, or where, or 
what particular information of a privileged nature is to be disclosed. 
Even if it were more clearly expressed, still a contract, entered into 
between client and attorney, for the purpose of binding the former, 
that the latter may at any time divulge information or knowledge ac- 
quired during the professional relation, is not a good waiver of the 
privilège, and is void. The client cannot be held bound by any such 
compact. The privilège was intended for his beneflt, and not for that 
of his attorney. It was intended to be exercised by him freely and 
whenever the contingency presented itself with the conséquences im- 
mediately before him. In the présent case, if the contract is binding 
and he subsequently desired to retract his waiver of the privilège, he 
could not do so. By its terms he would be foreclosed from ever object- 
ing to any professional disclosure the respondent might see fit to make. 
A privilège or exemption or immunity would cease to be such, and 
would be rendered useless, if it could be bartered away in that man- 
ner. It would be of no beneflt to those improvident and misguided 
persons for whose beneflt it was chiefly intended. Kneettle v. New- 
comb, 22 N. Y. 249. In that case the reasons upon which the in- 
capacity of parties to contract away their privilèges is based are 
clearly stated. It appeared that the plaintiff had contracted to 
waive and relinquish ail right of exemption of any property he 
might hâve from exécution on certain debts incurred. This stipula- 
tion was contained on several notes upon which plaintiff, in a 
préviens action, had been sued, and as to which judgment had been 
rendered against him. Execution was issued on that judgment, and 
the deputy sheriff seized and sold the plaintiff's household furniture 
and his tools, which were exempt from exécution by law. The plain- 
tiff forbade th.e taking and selling of the property referred to, claim- 
ing that they were exempt, by law, from exécution, and thereafter 
brought the case cited to recover for the taking and conversion. 
The court below had given judgment in favor of the plaintiff, holding 
that the défendants were not warranted in seizing and selling the 
exempt property. The court of appeals afflrmed this judgment, and 
Denio, J., in delivering the opinion, used the following clear lan- 
guage: 

"The statutes which allow a debtor, belng a householder and havlng a fam- 
lly for which he provides, to retain, as against the légal remédies of his cred- 
Itors, certain articles o£ prime necessity, to a limited amount, are based upon 
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Vlews of pollcy and humanlty wWch would be frustrated If an agreement 
llke that contained in thèse notes, entered Into in connection with tlie prin- 
cipal contract, could be sustained. • * • Tlie law was designed to pro- 
tect liim against his own improvidence in giring such consent. Tlie statutea 
contain many examples of législation bascd upon the same motives. The 
laws against usury, those which forbid imprisonment for debt, and those 
which allow a rédemption after the sale of land on exécution, are of thls class. 
So of the principle originally introduced in courts of equlty, and which bas 
been long established in ail courts, to the effect that, If one convey land as 
security for a debt, and agrée that his deed shall become absolute if pay- 
ment is net made by the day, be shall still be entltled to redeem on paylng 
the debt and Interest; and so, also, with eiecutory contracts without con- 
sidération to muke gifts, and the like. In thèse cases the law seelis to miti- 
gate the conséquence of men's thoughtlessness and iniprovidence, and it doea 
not, I think, allow its policy to be evaded by any language which may be 
Inserted in the contract. It Is not always equaliy careful to shleld persons 
from those aets which, instead of belng promissory in their character and 
prospective in their opération, take efCect Immediately. One may tum out 
his last cow on exécution, or may release an equity of rédemption, and Ee 
wiU be bound by the act. In thus discrimlnating, the law takes notice of the 
readiness with which sanguine and incautious men wlU make improvident 
contracts which look to the future for their consummatlon, when, if the résulta 
were to be presently realized, they would not enter into them at ail. If, with 
the conséquences immediately before them, they will do the act, they will not 
generally be allowed to retract; It belng supposed, in such cases, that valid 
reasona for the transaction may hâve exiated, and that, at ail events, the 
party waa not under the Influence of the Illusion which distance of time cré- 
âtes. Ordlnarily, men are held to their executory as well aa their executed 
contracts; but in a few exceptional cases, where the temptation is great or 
the conséquences peculiarly inconvénient, parties are not allowed to make 
valid prospective agreements." 

This language is peculiarly applicable to the contention that the 
release was valid as a waiver of the privilège of confldence and se- 
crecy on the part of the respondent. The respondent himself ap^ 
pears to hâve regarded the contract of release inoperative as a légal 
■waiver, for, during his testimony, he sought to purge himself of any 
, unprof essional conduct, by disclaiming that, had he been employed 
by Mr. Bâtes, he intended to disclose any knowledge he had acquired 
from the petitioner during the course of their professional relation, 
but that he simply proposed to use this knowledge in the cross^ 
examination of witnesses. But it seems very doubtful whethei- the 
respondent could hâve carried out this plan, and yet expect to be 
employed. It is difflcult to understand how he hoped to obtain em- 
ployment unless he disclosed to Mr. Bâtes, or to his attomey, Mr. 
Banning, the nature and particulars of the information which he 
claimed would show that the decree in the Von Schmidt Case had 
been fraudulently obtained. It is very doubtful whether either Mr. 
Bâtes or Mr. Banning would hâve accepted the respondent's mère 
prêteuse that he possessed important information of the character 
indicated, and would hâve rested content with the gênerai state- 
ment that he had the information, without obtaining further par- 
ticulars, so that they might judge of the value, to them, of the al- 
leged information. But, as the respondent has purged himself on 
this point, his explanation perhaps concludes the court with re- 
spect to that feature of this matter. In so far, however, as he pro- 
posed to use the knowledge or information which he had gained 
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from his professional relations with Mr. Bowers in tlie examination 
of witnesses, his conduct was certainly unprofessional, and, Tiewed 
under the most extenuating circnmstances, cannot be condoned. It 
was an act of disloyalty and infldelity to his client, and a breach of 
the obligation he owed. The proposed use of information, which 
an attorney bas gained confidentially from hia client, in cross ex- 
amining witnesses for a party who occupies a position necessarily 
hostile to the interest which the attorney at one time was employed 
to protect and champion, is just as serions a violation of the obliga- 
tion to keep inviolate his client's secrets as if the attorney actually 
divulged the privileged information to his client's adversary. It is 
a powerful weapon in the hands of an adversary, and may prove 
most prejudicial to the interests of his former client. No more con- 
v^Incing reason why an attorney should not be permitted to take a 
position hostile to his client can be urged than the above. The 
f act that the case in which the respondent proffered his services was 
not one of the cases in which he had been employed by, and had 
rendered services to, the petitioner, can make no material différence 
in the application of the rule. The case of Bowers against Bâtes in- 
volved the same patents at issue in Bowers against Von Schmidt and 
Bowers against the San Francisco Bridge Company, in both of which 
cases the respondent had represented the petitioner. This fact pré- 
sents an insuperable objection, in law as well as in morals, to the 
respondent acting as attorney for any party or parties whose inter- 
ests, as in the case of Bowers against Bâtes, were bound to be hos- 
tile to those of the petitioner. Although the application of the rule 
generally arises where an attorney offers and renders services to 
his client's adversary in the same suit, still cases may arise, and 
the présent one is an instructive example, where an attorney would 
be equally false to the obligations of secrecy and fidelity he owes a 
former client, and could perpetrate as much mischief in rendering 
professional services against such former client. 

It is contended, finally, that the information or knowledge which 
the respondent referred to in his letter to Mr. Banning, and which 
he proposed to use in the examination of witnesses as against Bow- 
ers, if employed in the case of Bowers against Bâtes, was not pro- 
tected as privileged matter, because it related to a fraud perpetrated 
upon this court in obtaining the decree in the Von Schmidt Case. 
Undoubtedly it is the rule that the disclosures made by a client to 
his attorney involving crimes malum in se, or, as in the matter at 
hand, the prostitution of justice itself, are not protected by the 
privilège. Bank v. Mersereau, 3 Barb. Ch. 528; 19 Am. & Eng. 
Enc. Law, p. 140, and cases there cited. It, therefore, becomes nec- 
essary to inquire into this alleged fraudulent transaction. In his 
testimony before the court the respondent explained what he meant 
by the statement contained in his letter, as f ollows : 

"In elther the year 1891 or 1892—1 cannot fix the exact date— Mr. Bowers and 
myself were one day in the office of the master in chancery of this court, 
In the small room which I now believe is occupied by Judge Morrow as a 
part of his office. The models in the Bowers Case were ail there. We had 
been examining the models. At the particular time to which I refer T was 
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seated at the table ta the room, and Mr. Bowers waa two or tirée feet to my 
left, away from me, sitting with this model In his hand. Q. Please to identify 
It. A. The exMbit is torn oSf. Mr. McPike: Q. Let me Interpose. Do you 
say thls model, or a fac simile? A. No; I do not thlnk It was this model, 
because it had a leather suction-pipe connection. Hère it is. I cannot say 
whether it is the identieal model. It was either the identical model or a 
similar one. It represented the same model. He was handling the model. 
I was paying no attention to what was golng. on. I heard something fall on 
the floor. I looked around, and I saw a pièce of tin of which this is a sample 
(producing) lying on the floor, fallen in front. As ï looked around, Mr. Bow- 
ers looked at me, reached over, and picked It up. He said, 'That is ail right; 
we will say nothing about it;' and put it in his pocket. It was not done 
hurriedly, but very deliberately, as Mr. Bowers always is. We then together 
took this model. I took it, turned it over, looked at it, and— Now, I say 
this is the flrst tlme since that incident occurred that I hâve had this model 
In my hand, and the flrst tlme I hâve put my eyes on it, to my knowledge. 
I hâve never gone to the court room to look at *his model In any way, shape, 
or manner. I looked in the cutter. I looked to see if I could find how the 
pièce whJch had fallen out had been attached, because I saw at once it was 
the inner cyllnder of that excavator. I thought I perceived a line of rotten 
solder which had attached that to the head of the cutter. Q. Of the suction 
pipe, you mean? A. The head of the cutter. It formed an extension of the 
suction pipe extending Into the excavator. Q. Is that the part which is refer- 
red to In the brief? Mr. Thornton: Whose brief? Mr. McPike: Q. The 
brief prepared by Mr. Miller, at page 12. The words in Italics at the top of 
page 12: 'As thls inner cylinder does not rotate, it is no part of the rotary 
excavator.' A. That is the part. The Court: Q. Is It that cylinder there 
(pointing)? A. It was inside. How it came out, I do not know. I did not 
see it come out. I know it fell on the floor. Mr. McPike: Q. Take that 
part, and see if you can adjust it. Mr. Thornton: Can you take this apart, 
Mr. Bowers? The Court: Let me see about thls (addressing the witness). Was 
this the condition in which the exhiblt was? A. So far as I can now judge. 
Q. Is this pièce of métal now absent from that? A. It Is now absent. Q. 
It once was in there? A. Undoubtedly." 

The model referred to is known as "Model N," and was ofifered in 
eyidence in the case of Bowers against Von Schmidt, on behalf of 
Bowers, the plaintif, on October 28, 1890. This was prior to the 
alleged act of mutilation. While the respondent cannot flx exactly 
the date of the occurrence in the master in chancery's room, his testi- 
mony shows that it was after January 7, 1891, and prior to October, 
1892, because in the month of October, 1892, he took the stand in the 
case of Bowers against the San Francisco Bridge Company, and 
testifled as a witness in behalf of his client, Bowers, with référence to 
the condition of this same model. The petitioner dénies absolutely 
that anything of the kind attributed to him by the respondent ever 
toQk place. Mr. John H. Miller, his présent attorney, took the stand, 
and testifled that he had had occasion to examine this same model 
very many times; that he was thoroughly familiar with it; that it 
never had, nor was it ever intended to hâve, an inner cylinder; that it 
was in the same condition, with the exception that the rubber suction 
pipe had been broken ofl from constant handling, it was in when he 
flrst saw it, some time in 1889, when he came into the case. There 
is therefore an irreconcilable conflict between thèse parties on this 
point. It is a fact of signiflcance that the respondent testifled as a 
witness on behalf of the petitioner in the case of Bowers against the 
San Francisco Bridge Company that the exhibit, which he now says 
was mutilated by Bowers, was in the same condition as it had always 
83F.-61 
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been. This testimony was given after the alleged act of mutilation 
in the master of chancery's room had occurred. He testified as fol- 
lows: 

"Q. Are the varions models whlch you say you saw— thèse varions models— 
In exactly the same condition now that they were at the time they were shown 
to yon? A. Substantially, I think. I don't recognize any change, particu- 
larly." ' 

Under this state of facts, I am led to tlie inévitable conclusion that 
the respondent is guUty of one of two things, — either he testified 
falsely, and misled the court, in his testimony given to the court and 
jury in the case of Bowers against the San Francisco Bridge Com- 
pany, or else the statement in his letter to Mr. Banning that the de- 
cree in the Von Schmidt Qase had been fraudulently obtained was a 
falsehood and a pure fabrication of his mind, made with the évident 
purpose of throwing discrédit on his former client's decree, to impair 
its value as a précèdent and authority, and also to insure his employ- 
ment by Mr. Bâtes. He now expiai ns his testimony, given in the 
case referred to, by stating that he testified that the model was "sub- 
stantially" in the same condition; that he did not say it was exactly 
in the same condition. But the court can hardly accept this tech- 
nical differentiaticn in his testimony to shield him from the full pur- 
port and meaning of his sworn statements. The impression gained 
from the use of the word "substantially," to the ordinary mind, is 
that there is no material change; whereas the respondent, in his let- 
ter and from his présent testimony, would hâve the court believe that 
the change in the condition of the model was so substantial that it 
was important and material enough to reverse the decree rendered in 
the Von Schmidt Case. He claims, further, that he felt imder no 
obligation to amplify or enlarge or explain his testimony because he 
was then the attorney for the petitioner, and that he considered that 
he had no right to divulge voluntarily his client's alleged perfldy and 
misf easance. The obligation of an attorney to remain faithf ul to his 
client, and to keep inviolate his client's prof essional communications 
or knowledge, gained therefrom, while, undoubtedly, going very far 
in justifying him from making disclosures, still was never understood 
or intended to justify an attorney in misleading the court itself. 
While a lawyer may remain passive as to many things which his 
client reveals to him professionally, still he cannot actively partici- 
pate and assist his client in perpetrating a fraud on the court. The 
profession of an attorney, and the obligations he assumes, are -in- 
tended for the furtherance of justice, not its perversion. But, aside 
from the moral persuasion that the respondent was under to testify, 
not only to the truth, but to the whole truth, and nothing but the 
truth, he was in duty bound, as a matter of law, to state the whole 
truth. Where an attorney is offered as a witness by his client, he 
cannot claim his privilège on cross-examination. Crittenden v. 
Strother, 2 Cranch, C. C. 464, Fed. Cas. No. 3,394; Vaillant v. Dode- 
mead, 2 Atk. 524. While an attorney may be justified in declining 
to testify on the ground that he would be disclosing professional 
secrets, still when he does testify he is not justified in perverting the 
truth to protect his client. If he testifles at ail, he must testify fuUy 
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and tnily. When the petitioner ofEered the respondent as his wit- 
ness, he impliedly waived his privUege, and the respondent was mor- 
ally and legally bound to speak the truth, just as much so aa if the 
petitioner himself had testifled to the facts he sought to prove by the 
respondent as his attorney. While it is true that the respondent 
is not on trial, in this proceeding to disbar, for the crime of perjury, 
still his conduct in testifying as he did is subject to the cognizance 
of the court, aflfecting, aa it does, the integrity of proceedings that 
hâve taken place in this court. If the court is satisfled that the 
respondent did mot testify fully and truly, a conviction for perjury is 
not a necessary prerequisite to disbannent. Ex parte Wall, 107 U. S. 
265, 2 Sup. et. 569. If, however, the court should take the other 
alternative, viz. that the respondent testifled truly, but that he grossly 
misrepresented matters in his letter to Mr. Banning, the resuit is 
equally unfortunate for the respondent. It does not become an at- 
torney to cast false reflections upon proceedings in court to the préju- 
dice of his former client's interests, nor to deprive Mm of the well- 
earned fruits of a long, arduous, and difflcult litigation. Such con- 
duct is certainly unprofessional, and, in my opinion, reprehensible 
in the extrême. In my judgment, the respondent's testimony given 
in court in the case of Bowers against the San Francisco Bridge 
Company must be accepted as true, and his représentations in the 
letter to Mr. Banning and his testimony in the présent proceeding 
as untrue. His own testimony, given in the case of Bowers against 
the San Francisco Bridge Company, is self-impeaching, and casts dis- 
crédit on his présent testimony. It is absolutely contradicted by the 
petitioner and by Mr. MiUer. I am compelled to accept their version 
as against that of the respondent, and to believe that the statement 
in respondent's letter to Mr. Banning, that the decree in the Von 
Schmidt Case had been fraudulently obtained, was not true, and was 
made with the purpose of casting discrédit on that decree, thereby im- 
pairing its value as a précèdent and authority; aJso that it was made 
with the end in view of obtaining employment as against his former 
client, the petitioner, and, if successful, of using the knowledge he 
had acquired confidentially against him. A lawyer who wUl resort 
to such practice cannot be deemed a fit member of the profession. 

In exténuation of the conduct of the respondent, it is claimed that 
he was acting in good faith, and really believed that the terms of the 
release were sufflcient to justify Mm in oiïering his services to Mr. 
Bâtes, and, if employed, to use the knowledge he had acquired con- 
fidentially from the petitioner, while acting aa his attorney, against 
him in eross-examining witnesses and the conduct of the case gen- 
erally, and that he was re-enforced in this view by eminent profes- 
■ional advice, as to which he testifled, This advice appears, from Ms 
own testimony, to hâve been sought for and obtained after the re- 
lease had been drawn up and executed, — & fact which does not com- 
mend itself to the claim of good faith so eamestly pressed by his 
oounsel. The mère fact that he aupposed that, from a légal stand- 
point, he was protected in the course he proposed to pursue, does not 
supply nor justify the entire absence of good faith and fidelity wMch 
his conduct towards the petitioner makes so conspicuoua. The claim 
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that he was acting under professional advice cannot sWeld Mm from 
tEe conséquences of his acts of unprof essional conduct. Considering 
tlie testimony as a wliole, it is difflcult to escai)e the conclusion that 
the respondent was seeking to betray the interests of his former 
client, the petitioner. 

With référence to the second charge, that the respondent attempted 
to extort money from the petitioner through his représentative, one 
H. S. Saleno, the testimony between the respondent and the latter is 
irreconcUably conflicting, and, in the view I take of the flrst charge, 
it is unnecessary to consider it. 

I hâve considered this matter very carefuUy, and hâve given it a 
great deal of reflection. It is an unpleasant duty to perf orm, particu- 
larly of an attorney who has been an experienced and successful mem- 
ber of the bar and of this court ; but in the view I take of the testi- 
mony, coupled with the respondent's own admissions while on the 
stand, I can come to no other conclusion but that the respondent has 
been clearly proven guilty of such unprofessional conduct as calls for 
disbarment. In concluding this already lengthy opinion, I can do 
no better than quote the félicitons language of Mr. Justice Brewer, 
then circuit judge, in U. S. v. Costen, supra, as foUows: 

"It Is the glory of our profession that Its fldelity to Its client can be de- 
pended on; that a man may safely go to a lawyer and converse with him upon 
his rights, or supposed rights, in any lltigation, with the absolute assurance 
that that lawyer's tongue is tied from ever disclosing it; and any lawyer who 
proves false to such an obligation, and betrays, or seeks to betray, any infor- 
mation or any facts that he has attained while employed on the one side, is 
guilty of the grossest breach of trust. I can tolerate a great many things 
that a lawyer may do,— things that, in and of themselves, may perhaps be 
criticised or condemned,— when donc In obédience to the interest or supposed 
interest of his own client, and when he is seeking slmply to protect and 
uphold those interests. If he goes beyond, perhaps, the limits of propriety, 
I can tolerate and pass that by; but I cannot tolerate for a moment, neither 
can the profession, neither can the community, any disloyalty on the part of 
a lawyer to his client. In ail things he must be true to that trust, or, faillng 
it, he must leave the profession." 

The application for disbarment upon the flrst charge made wiU be 
granted, and the respondent will stand disbarred, and his name will 
be stricken from the roU of attorneys and counselors of this court; 
and it is so ordered. 



ALFERITZ V. INGALLS. 
(Circuit Court, D. Nevada. December 4, 1897.) 
* No. 638. 

1. CHATTBIi MOKTGAGÎS — SUFFICIBNCT OP DESCRIPTION. 

A ehattel mortgage whieh states that the mortgagor Is a stock ralser of 
Merced county, Cal., and describes the property mortgaged as "8,000 sheep, 
and the increase thereof, * * * now in the county of Merced, state of 
California," in effect states that the sheep were at the time of its exécu- 
tion owned by, and In possession of, the mortgagor, in sald county; and 
such mortgage is not void for uncertainty in description of the property. 

2. Samb— Mekgbr by Taking New Moktgagb. 

The taking by the holder of a ehattel mortgage of a second mortgage 
on the same property to secure the same debt and further advances does 
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not extinguish the flrst mortgage, where it is not released, and no agree- 
ment for Its merger Is made. 

S, Same — Enforoembnt in Anothbr State — Necbssitt op Affidavit. 

Where a chattel mortgage between résidents of Callfornia, and on prop- 
erty then in that state, was executed in aceordance with the laws of that 
State, it may be recorded and enforced in Nevada after the removal of 
the property to that state by the mortgagor, without annexing thereto the 
affidavit required by the Nevada statute to render valid a mortgage there 
executed. 

4. Same — Mortgage of Increasb— Wool Sheared prom Shebp. 

A chattel mortgage on "sheep, and the increase thereof," executed in 
California, where sueh mortgage is expressly authorized by statute (Civ. 
Code, § 2955; St. 1893, p. 84), covers the wool thereafter shorn from the 
sheep, as a part of the increase. 

Action by Peter Alferitz against W. A. Ingalls. Tried by the 
court without a jury. 

M. A, Murphy and Lyman I. Mowry, for plaintifl. 
P, M. Bowler, for défendant. 

HAWLEY, District Judge (orally). This is an action at law, in 
the nature of replevin, brought by the plaintiff against défendant 
for the recovery of 92 saclis of wool, or, in case a delivery thereof 
cannot be had, for the value thereof, and damages for the alleged 
wrongfui taking and withholding thereof. Plaintiff is a résident of 
the citv and county of San Francisco, state of California, and is a 
partner in the ûrm of Dellepiani & Co., engaged in the gênerai mer- 
chandise business, — especially in the wool commission business. On 
February 6, 1894, Nicholas Pierre & Co. made, executed, and deliv- 
ered to plaintiff, for money by him advanced, a promissory note in 
the sum of $11,200, payable six months after date, with interest 
thereon at the rate of 1 per cent, per month from date until paid, 
and to secure the payment of this note, on the same day, made, exe- 
cuted, and delivered to plaintiff a chattel mortgage upon certain Per- 
sonal property, viz. : 

"AU that certain Personal property situated and descrlbed as follows, to 
wlt: 8,000 sheep, and the increase thereof, • • • now in the county of 
Merced, state of California." 

And said mortgage was also to secure such further and future ad- 
vances, not to exceed |1,500, as said Peter Alferitz might make to 
said Mcholas Pierre & Co., with interest as specifled in the promissory 
note. This mortgage contained the further covenant : 

"That, If the mortgagors shall fall to make any payment as in said prom- 
issory note provided, then the mortgagee may take possession of the said 
property, using ail necessary force so to do, f.nd may immediately proceed to 
sell the same in the manner provided by law, and from the proceeds pay the 
whole amount In said note and mortgage specifled, and ail costs of sale, includ- 
Ing counsel fées, not exceeding 5 per cent, on the amount due, paying the 
overplus to the said mortgagors." 

The mortgage was duly acknowledged before a proper ofScer, and 
annexed thereto is an affidavit duly swom to by Mcholas Pierre & 
Co. and Peter Alferitz, to the eflect that the mortgage is made in 
good faith, and without any design to hinder, delay, or defraud cred- 
itors, and was duly recorded in the recorder's office of the county 
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of Merced, in tlie Book of Chattel Mortgages, on tke 6th day of Feb- 
l'uary, 1894, and at différent times thereafter recorded in varions 
other counties in tke state of California, and on tke 14tk day of No- 
vember, 1894, was recorded in tke county records of Esmeralda 
county, state of Nevada, in tke Book ôf Ckattel Mortgages. On tke 
24tk of December, 1896, Pierre & Co. executéd and delivered to 
plaintiff a second note, in tke sum of $20,000, and a ckattel mortgage, 
to secure tke payment of tke note, upon "8,350 skeep, and tke in- 
crease tkereof, « * « now in tke county of Esmeralda, state of 
Xevada," wkick mortgage contains tke same provisions, terms, and 
conditions as tke first mortgage. At tke time of tke exécution of 
tke second mortgage, Pierre & Co. were indebted to Dellepiani & 
Co. in a larger amount of money tkan was mentioned in tke flrst 
mortgage, and tke second note and mortgage were given for tke 
amount due at tke time of its exécution, including tke amount speci- 
fled in tke flrst note and mortgage; tke understanding and agree- 
ment between tke parties being tkat tke first mortgage was not to 
be released until tke second was paid, and tken botk were to be re- 
leased at tke same time. Tke défendant is tke skeriff of Esmeralda 
county, and as suck levied upon tke wool in controversy, as tke 
property of Pierre & Co., by virtue of a writ of attackment in tke 
suit of Alexander Nickolas against Nickolas Pierre & Co., and seeks 
to justify kis seizure of tke wool by virtue of tke proceedings in said 
suit. Tke évidence skows tkat défendant kad knowledge of tke ex- 
istence of tke mortgage prier to tke levy, and at tke time of tke levy 
of tke attackment was notified tkat tke wool belonged to Dellepiani 
& Co. Tkereafter due demand was made by plaintiff for tke deliv- 
ery of tke property. Tke case was, by stipulation of counsel; tried 
before tke court witkout a jury. Upon tkese facts, and otkers tkat 
will kereafter be noticed, tke question arises wketker tke plaintiff 
can maintain tkis action. Several objections were made to tke suf- 
ficiency of tke évidence offered on bekalf of tke plaintiff, and ail 
tkose wkick reack tke merits of tke case will be speciflcally noticed. 
1. It is claimed on bekalf of tke défendant tkat tke description 
contained in tke mortgages is fatally defective. Tke gênerai rule is 
tkat tke description in a ckattel mortgage need not be so spécifie and 
certain tkat tke property migkt be identified by tke description alone. 
If tke description of tke personal property contained in a ckattel 
mortgage is suck as will enable tkird persons to identify tke prop- 
erty, aided by tke inquiry wkick tke mortgage itself indicates and 
directs, tke mortgage, wken recorded, is constructive notice to ail 
tkird parties. 5 Am. & Eng. Enc. Law (2d Ed.) 956, and numerous 
autkorities tkere cited; Jones, Ckat. Mortg. §§ 53, 54; McNickoIs v. 
Fry, 62 Mo. App. 13, 16; Kawlins v. Kennard, 26 Neb. 181, 41 N. W. 
1004; Duke v. Strickland, 43 Ind. 494, 499; Wells v. Wilcox, 68 
lowa, 708, 28 N. W. 29 ; Brown v. Holmes, 13 Kan. 482, 492 ; Oomins 
V. Newton, 10 Allen, 518; Kenyon v. Tramel, 71 lowa, 693, 28 N. W. 
37; Scrafford v. Gibbons (Kan. Sup.) 24 Pac. 968. Applying tkis 
rule to tke facts in tkis case, I am of opinion tkat tke description 
in tke mortgages was snfflcient to enable tkird parties to ascertain 
the identical property mortgaged. Tke flrst mortgage déclares tkat 
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it is made by Mcholas Pierre & Co., of the couiity of Merced, in 
the State of California; by occupation, stock raisers. The second 
mortgage contains the same words, except the substitution of the 
words "of the county of Esmeralda, state of Nevada," The facts 
set out in the mortgage, when properly construed, are to the effect 
that the property specified in the flrst mortgage was at the time of 
its exécution owned by, and in the possession of, the mortgagors, in 
Merced county, Cal., and that the second mortgage was upon prop- 
erty then situate in Esmeralda county, Nev., in the possession of, 
and owned by, the mortgagors. Such descriptions hâve generally 
been held sufBcient. Corbin v. Kincaid, 33 Kau. 649, 653, 7 Pac. 
145; Wells V. Wilcox, supra; Adamson v. Horton, 42 Minn. 161, 43 
N. W. 849; ShafEer v. Pickrell, 22 Kan. 619, 623; Oisfleld v. Neal, 
36 Kan. 278, 281, 13 Pac. 272. In Shaffer v. Pickrell, supra, the de- 
scription was, "250 stock hogs owned by the said D. B. Mott, in 
Franklin county, Kansas." The court, after referring to a clause 
in the mortgage with référence to the default similar to that con- 
tained in the présent mortgage, said: 

"A falr construction of thèse provisions is that the hogs, at the exécution of 
the chattel mortgage, were owned by D, B. Mott, the mortgagor; that they 
were then in Franlslin county, in thls state, and were also in the possession 
of said Mott, in said county. » » * The suggestion that Mott may hâve had 
500 or 5,000 hogs of the same description In Franlilin county, from aught that 
appears in the mortgage or In the record, is without particular force, as the 
canon of construction is to solve the doubts, if any exist, in favor, rather than 
against, the validity of a written instrument; and we baye no right to 
imagine facts to exist In the record to invalldate and destroy the chattel mort- 
gage." 

The description directed parties to the situs of the property in 
Merced and Esmeralda counties at the time of the exécution of the 
mortgages. This directed third parties to the starting point of in- 
quiry. But the large bands of sheep on this coast are not usually 
kept on any particular farm or range. They are generally driven, as 
in the présent case, from one county to another in the same state, or 
across the line into another state. In the summer time they are driven 
into the mountains, grazing upon the public lands, and there herded 
and kept, and upon the approach of winter are driven Jjack to the 
valleys. The most the mortgage can do is to direct the attention of 
the parties to the time and place where the property was at the time 
of the exécution of the mortgage, anu it would be their duty, under 
such circumstances, to ascertain whether the property in the posses- 
sion of the mortgagor at another place was the same band of sheep 
that was mortgaged, Any person who read the mortgages in question 
would naturally hâve concluded that the property would be, as it was, 
found in the possession of the mortgagors, and could readUy bave 
ascertained, upon inquiry suggested by the records, whether the sheep 
were of the same band described in the mortgages. As was said in 
Shellhammer v. Jones, 87 lowa, 520, 523, 54 N. W. 363, 364, "A reason- 
ably prudent man, who desired to protect himself, would hâve done 
so." See, also, Harris v. Kennedy, 48 Wis. 500, 505, 4 N. W. 651. 
The statute of this state to regulate "marks and brands of stock" (Gen. 
SL Nev. § 757 et seq.), relied upon by défendant, only applies to "stock 



968 83 FEDBHAL REPORTER. 

running at large," and provides the means by which the owner can 
identify his property, as the marks and brands, as recorded, are made 
prima facie évidence of ownersliip, and of the right of possession to 
the animais. Undoubtedly, it would in ail cases be saf er, better, and 
clearer if such marks and brands were mentioned in the description 
given in a chattel mortgage, as it would obviate objections that might 
otherwise be urged to the validity of the description. But the dé- 
cisions are universal to the effect that it is not necessary that the 
description in the mortgage should be such as would enable a stranger 
to identify the property. In Eddy v. Oaldwell, 7 Minn. 225, 231 (Gil. 
166), the court, in answering an objection that the description in a 
mortgage did not describe the property mentioned in the pleadings, 
said: 

"The mortgage purports to convey ten borses in the possession of the party 
of the ûrst part. It would be impossible to détermine, from an Inspection of 
the mortgage itself, whether the property mentioned in the pleadings was the 
same as that Included în the mortgage or not, however minute the descrip- 
tion of the property in the mortgage might be, since there might be many other 
horses of the same description. In probably the great majority of cases 
of mortgages of personal property, the description cannot be so exact and cer- 
tain that a person could infallibly détermine therefrom that the article in 
question was covered by the mortgage. Had the mortgage in this case de- 
scribed the property In the same language employed in the complaint, to wit, 
two long-tailed gray horses, it would stiU hâve been necessary to introduce 
the mortgage in évidence, and prove dehors the instrument that the horses 
taken by défendant were the same as those mentioned In the mortgage." 

In WiUey v. Snyder, 34 Mich. 60, Chief Justice Cooley said: 

"If a stranger îs to be sent out to Select property mortgaged, with no other 
means of identification than such as are aiïorded by the written description, 
and wlthout being at liberty to supplément that information by such as can 
be gained in the mortgagor's neighborhood by inquiry of those who linow 
what property the mortgagor was possessed of which would answer the de- 
scription in the instrument when it was given, and by possessing himself of 
such other circumstances as persons usually avall themselves of in applying 
written descriptions to the things intended, it is much to be feared that the 
stranger would be so often at fault that chattel mortgages, if their validity 
depended upon his suecess in Identifying the property, would seldom be of 
much value as securities. Written descriptions of property are to be Inter- 
preted in the light of the facts Ijnown to and in the minds of the parties at 
the time. They are not prepared for Etrangers, but for those they are to 
affect,— the parties and their privies. A subséquent purchaser or mortgagor 
is supposed to acquire a linowledge of ail the facts, so far as may be needful 
to his protection, and he purchases in vlew of that knowledge." 

In addition to the authorities heretofore cited, see Elder v. Miller, 60 
Me. 118; Johnson v. Grissard, 51 Ark. 410, 415, 11 S. W. 585. 

Descriptions of personal property in a chattel mortgage are not re- 
quired, of themselves, to fuUy identify the property. They are re- 
quired to furnish the means and information by which, upon inquiry, 
the property can be identifled. That is certain which can be made 
certain by making the inquiry indicated and directed by the mortgage. 
As was said by the court in Coughran v. Sundback (S. D.) 70 N. W 
644: 

"The maxims of jurisprudence that 'Ail is certain which can be made cer- 
tain,' and that 'An interprétation which gives effect is preferred to one which 
maires void,' hâve been made statutory canons of construction by which to dé- 
termine the validity of the instrument." 
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It follows from tke views herein expressed that the description given 
in the mortgages is not void for uncertainty. 

2. It is next claimed that the mortgages are invalid because no aflQ- 
davit is attached thereto as required by the statute of Nevada which 
readsas follows: 

"No such mortgage shall be valid for any purpose as against other than tlie 
parties thereto, uniess there be appended or annexed thereto the afiidavits 
of the mortgagor and mortgagee, or some person in their behalf, setting forth 
that the mortgage Is made in good faith, and given for a debt actually owing 
from the mortgagor, stating the amount and character of such debt, and that 
the same is not made to hinder, delay or defraud any créditer of the mort- 
gagor." St. 1887, p. 66. 

The words, "and given for a debt actually owing from the mortgagor, 
stating the amount and character of such debt," are not included in 
the California statute. The first mortgage was made, executed, and 
delivered while the sheep were in the state of California, and the afQ- 
davit annexed thereto complied with the laws of that state. Meherin 
T. Oaks, 67 Cal. 57, 7 Pac. 47. The affidavit in the second mortgage is 
the same as in the first, but the mortgage states that Pierre & Co. 
were of the countv of Esmeralda, in this state, instead of the "county 
of Merced, in the state of California," as mentioned in the first mort- 
gage. There are authorities which hold that the récitals in the mort- 
gage may be regarded as évidence of the existence of the debts against 
subséquent creditors; and it may be that, if such a rule was to be fol- 
lowed, the affidavit in the second mortgage might be held to constitute 
a substantial compliance with the Nevada statute. Fletcher v. Bon- 
net, 51 N. J. Eq. 615, 28 Atl. 601; Camden Safe-Deposit & Trust Co. 
V. Burlington Carpet Co. (N. J. Ch.) 33 Atl. 479, 481, See, also, Petro- 
vitzky V. Brigham (Utah) 47 Pac. 666. But it will be unnecessary to 
détermine whether the affidavit in the second mortgage, if considered 
as made in this state, compiles with the Nevada statute or not, uniess 
the first mortgage was, as is claimed by défendant, merged in the sec- 
ond mortgage, or that it was necessary, upon the recording of the first 
mortgage in this state, to hâve annexed to it an affidavit in strict con- 
f ormity with the laws of this state ; for, if the first mortgage is in ail 
respects valid and can be enf orced in this state, it is sufficient to entitle 
plaintiff to recover. 

3. Upon the proofs in this case, it dearly appears that the first note 
and mortgage were not merged in the second. The indebtedness evi- 
de'nced by the first note, and secured by the first mortgage, was not ex- 
tinguished. The first note was not paid, nor was the mortgage re- 
leased, at the time of the giving of the second note and mortgage. On 
the contrary, the agreement between the parties was that the first 
note and mortgage should be retained by the mortgagee untO the in- 
debtedness from the mortgagor to the plaintiff was fully paid. The 
law is well settled that a mortgage is not merged by taking a uew 
mortgage upon the same property for the old debt and further ad- 
vances, or for the old debt and interest accrued upon it, if the old 
mortgage has not been released, or an agreement made that it should 
be released. In Gregory v. Thomas, 20 Wend. 17, the court said, in 
reply to the argument of defendant's counsel that the second mortgage 
extinguished the first: 
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"The argument Is against aU the books, ancient and modem. Adjudications 
of several centuries upon suoli cases, of every variety of form, in England, 
in tliis State, and in nelgliBoring states, settle the proposition that a subsé- 
quent se<}urity for a debt, of equal degree with a former, for tlie same debt, 
will not, by opération of law, extiuguisli It." 

In Hill V. Beebe, 13 N. Y. 556, 564, the court said, speaking of the 
rule announced in Gregory v. Thomas: 

"That case contalns so thorough an exposition of the doctrine, both upon 
prlnciple and autàority, that it would be useless now to enlarge upon It. The 
proposition is, indeed, quite elementary, that the mère act of taliing a new 
security from the same party, and upon the same property, does not merge 
or extinguish a prier one, where both are of the same quaUty and degree." 

To the same effect, see Shuler v. Boutwell, 18 Hun, 171; Grifath t. 
Gi'ogan, 12 Cal. 317, 323; Crary v. Bowers, 20 Cal. 85, 88; Welch v. 
AUington, 23 Cal. 322; Jones, Mortg. § 862. 

4. The flrst note and mortgage being properly executed in accord- 
ance with the statute of California, where they were made, was it nec- 
essary, when the property was brought into Esmeralda county, in thia 
state, to annex to the mortgage an alïidavit as required by the laws of 
this state? This question should, in my opinion, be answered in the 
négative. In proceedings appertaining to chattel mortgages, the lex 
tori, or the law of the place where the relief is sought or the action 
brought, will control as to ail questions of form, process, and practice. 
4 Enc. PL & Prac. 508. But, if the situs of the property at the time 
the mortgage was given be différent from the place of contract, then 
the lex situs will control upon questions of record and local requisites 
of a valid mortgage. The mortgagors and mortgagee in the présent 
case were, at the time of the exécution of the flrst note and mortgage, 
résidents of the state of California; and the sheep specifled in the 
mortgage were situate in Merced county, where the mortgage was flrst 
recorded. The aid of the court may be invoked, and this law applied, 
wherever the property may be traced. The fact that the mortga- 
gors were allowed to remain in possession of the sheep, and to bring 
them into this state, where the mortgage was again recorded, should 
not aiïect the mortgagees' rights. Whatever rights the parties had 
in California were fuUy perfected, and binding upon third parties 
as well as between themselves. Rights thus perfected in one state 
ought to be, and generally are, respected in other states into which 
the property may thereafter be brought. It cannot consistently be 
claimed in this case that by the law of this state the rétention of 
the possession of the property by the mortgagors is conclusive évi- 
dence that the mortgage is fraudulent, unless a new affidavit in strict 
compliance with the laws of this state was annexed to the mortgage 
at the time of its being recorded in Esmeralda county. The law in 
respect to personal property is, as before stated, that the validity 
of transfers dépends, in gênerai, upon the place where the contract 
was made. The contract, so far as the évidence in this case goes, 
appears to hâve been made in the utmost good faith in California, 
between citizens of that state, and in relation to property there situ- 
ate, with no purpose of evading any law of this state. Its validity 
under the laws of California should be hère respected and upheld. 
It would be a harsh and severe rule to hold that such a mortgage, 
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valid in California, wh.ere executed, should be held invalid in Ne- 
vada, in respect to per^nal property of a migratory character, pass- 
ing over tke Une of one state into anotlier. Such. contracts, if valid 
wliere made, should be held valid hère. In Iron Works v. Warren, 
76 Ind. 513, it was held that a chattel mortgage executed and re- 
corded in another state, where the parties resided, upon property 
situate in the state of Indiana, but not there recorded, was invalid, 
as against attaching creditors; but the court expressly recognized 
the rule to be that a chattel mortgage executed and recorded in the 
state where the property is situate will, if valid under the laws of the 
place of exécution, be enforced by the courts of the state into which 
the property is afterwards brought by the mortgagor, unless there 
is some statute to the contrary, and numerous authorities are tbere 
cited in support of this rule. See, also, 5 Am. & Eng. Enc. Law (2d 
Ed.) 1011, and authorities there cited; Jones, Chat. Mortg. § 299; 
Hubbard v. Andrews, 76 Ga. 177; Perguson v. Clifford, 37 N. H. 86; 
Ballard v. Winter, 39 Conn. 179; Craig v. Williams, 90 Va. 500, 
505, 18 S. E. 899; Bank v. Morris, 114 Mo. 255, 263, 21 S. W. 511; 
Handley v. HaiTis, 48 Kan. 606, 29 Pac. 1145; Bank v. Massey, 48 
Kan. 762, 30 Pac. 124; Herm. Chat. Mortg. § 79; Riddle v. Hudgins, 
7 C. C. A. .^S5, .58 Fpd. 490, 494. 

5. Before reaching the main question involved in this case, it is 
deemed proper briefly to refer to différent rules of décisions as to 
the character of the title acquired by the mortgagee of personal 
property, as found in California and in other states. In the earlier 
décisions, as well as in the later ones, which foUow the principles of 
the common law, the rule is that a chattel mortgage is something 
more than a mère security; that it is a conditional sale of personal 
property, and opérâtes to transfer the légal title to the mortgagee, 
which can only be defeated by a fuU performance of the conditions 
mentioned in the mortgage. 5 Am. & Eng. Enc. Law (2d Ed.) 947, 
and numerous authorities there cited; Jones, Chat. Mortg. 1; 1 
Jones, Mortg. (4th Ed.) 1, 11; Heyland v. Badger, 35 Cal. 404; Ber- 
son v. Nunan, 63 Cal. 550; Chittenden v. Pratt, 89 Cal. 178, 26 Pac. 
626; Murray v. Loushman, 47 Neb. 256, 66 N. W. 413; Cahoon v. 
Miers, 67 Md. 573, 11 Atl. 278; Pyeatt v. Powell, 2 C. C. A. 367, 51 
Fêd. 551. The décisions rendered under the statutes and registry 
laws of varions states déclare the rule to be that the title to personal 
property in a chattel mortgage remains in the mortgagor until de- 
vested by foreclosure and sale; that the mortgage is merely security 
for the debt, and only créâtes a lien upon the property. 5 Am. & 
Eng. Enc. Law, 988; Shoobert v. De Motta, 112 Cal. 215, 44 Pac. 
487; Bank v. Erreca, 116 Cal. 81, 47 Pac. 926; Hixon v. Hubbell 
(0kl.) 44 Pac. 222; Campbell v. Iron Co., 83 Ala, 351, 357, 3 South. 
369. If the first rule above stated should be applied, it would end 
this case in favor of the Tilaintifï; for, if he is invested with the 
légal title to the sheep mentioned in the mortgase, he would un- 
doubtedly be entitled to the produce thereof, — to the wool on their 
backs, and to the wool shorn therefrom. It is earnestly argued by 
plaintiff that this case should be decided upon the rule announced 
in Berson v. Nunan, supra, because the mortgage in this case was 
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executed and delivered when the rule laid down in fhat case was the 
law of California, and became a part of tlie contract in tke mort- 
gage; tliat the raie announced in Berson v. TSIunan was approved in 
Beamer v. Freeman, 84 Cal. 554, 24 Pac. 169 ; Chittenden v. Pratt, 
89 Cal. 178, 20 Pac. 626; Oardenas v. Miller, 108 Cal. 250, 39 Pac. 
783, and 41 Pàc. 472, — and remained the rule of property in tMs class 
of cases up to tlie time of the décision in Shoobert v. De Motta, 
supra ; that to apply the rule in the latter case would impair the ob- 
ligation of the contract, under the doctrines announced in the su- 
prême court in several cases, and expressed in Douglas v. County of 
Pike, 101 U. S. 677, 686, where the court said: 

"As a rule, we treat the construction whicli the highest court of a state has 
given a statute of the state as part of the statute, and govern ourselves accord- 
Ingly; but, where ditCerent constructions hâve been given to the same statute 
at différent times, we hâve never felt ourselves bound to foUow the latest 
décisions, if thereby contract rights which hâve accrued under earlier rulings 
will be injuriously afCected. • ♦ • The true rule is to give a change of 
judicial construction In respect to a statute the same efCect in its opération 
on contracts and existing contract rights that would be given to a législative 
amendment; that is to say, malie it prospective, but not rétroactive. After 
a statute has been settled by judicial construction, the construction becomes, 
so far as contract rights acquired under it are concerned, as much a part of 
the statute as the text itself, and a change of décision is to ail intents and 
purposes the same, in its efCect on contracts, as an amendment of the law by 
means of a législative enactment." 

From the views which will be expressed hereafter, it may be con- 
ceded, for the purposes of this opinion, that the case of Berson v. Nu- 
nan, and the other cases cited, as claimed by defendant's counsel, 
did not lay down any rule of property, because the question as to the 
title of property was not necessarily involved therein, and that the 
rule announced in Shoobert v. De Motta should be followed by this 
court. 

6. This brings us to the vital question involved in this case: Does 
a chattel mortgage of "sheep, and the increase thereof," cover the 
wool which is thereafter shorn from the sheep? It was admitted 
upooQ the oral argument by the respective counsel that after diligent 
search they had not been able to ând any authorities directly in 
point upon this subject. The question must therefore be solved by 
analogy of the principles found in the adjudicated cases, and by the 
reasons advanced in favor of or against the proposition. With réf- 
érence to the authorities, it may be stated in the outset that there 
is nothing in the principles announced in Shoobert v. De Motta and 
Bank v. Erreca adverse to the proposition that wool would be in- 
cluded in the gênerai term, "sheep, and the increase thereof." In 
neither of those cases was this question in any manner involved. In 
the Shoobert Case the controversy was over the lambs. The mort- 
gage was only for "sheep." Now, under the law, the parties might 
hâve included "the increase thereof," but they did not do so; and 
the court, discarding the rule that the title passed to the mortgagee, 
held that, "in the absence of any express agreement upon the sub- 
ject, the lien created by a mortgage is limited to the property 
which is described in the mortgage" ; that, inasmuch as the mort- 
gagor retained the possession of the property, he was at liberty tr> 
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deal with and use it as its owner; and that wliatever income or 
profit might be derived from such use belongs to him, and not to the 
mortgagee. Why? Because he kad not specified tlie income or in- 
erease of the property in the mortgage. This is made clear by the 
illustration given in the opinion : 

"If, in the case of sheep, the use to whlch he puts the ewes is for breeding 
lambs, there can be no sufiicient reason given why the lambs that are dropped 
by the ewes should belong to the mortgagee, any more than the wool which 
Is sheared from their backs." 

The lambs and the wool are thus treated as being subject to the 
same rule. The mortgagor, having limited the lien of the mortgage 
to sheep, necessarily excluded the "increase thereof"; and hence 
neither the lambs, nor the wool sheared from the sheep, could be in- 
cluded in the mortgage. But in a case like the présent, where the 
mortgage includes the "sheep, and the increase thereof," is there any 
Sound or suflQcient reason why the wool that is sheared from the sheep 
should not be included in the mortgage, as well as the lambs that are 
dropped by the ewes? Keference is made in the Shoobert Case to 
Simpson v. Ferguson, 112 Cal. 180, 40 Pac. 104, and 44 Pac. 484, where 
the mortgagee, having a real-estate mortgage upon land, with the 
"rents, issues, and profits thereof," attempted to hold the personal 
property against a subséquent, properly executed, chattel mortgage 
of the growing crop of a subséquent year. It was held that this 
could not be done; the reason given being that a mortgage upon a 
growing crop must, in order to create a lien thereon, be executed with 
the formalities prescribed in section 2956 of the Civil Code, — other- 
wise it is void, as against a subséquent mortgage of the crop in good 
faith. If the mortgagee in the prior mortgage of the land desired to 
hâve a lien on the growing crops, against third parties, he should hâve 
included the personal property in a chattel mortgage. In Bank v. 
Erreca the mortgage, as in the Shoobert Case, was upon sheep only. 
It involved questions as to the lambs that had been born from the 
mortgaged sheep subséquent to its exécution, and to the wool that 
had grown upon the sheep described in the mortgage after its exé- 
cution, and sheared therefrom by the mortgagors. The court held 
that the lien of the mortgage extended only to the sheep expressly de- 
scribd in the mortgage, and that, the lambs and wool being excluded 
from the mortgage, the mortgagor might sell and dispose of the same. 
Let us examine still more closely the reasoning in that case. The 
court said : 

"In Shoobert v. De Motta, 112 Cal. 215, 44 Pac. 487, it was held that in this 
State the lien of a chattel mortgage upon domestlc animais does not cover the 
increase of the animais, unless expressly mentioned therein. Tlie provision 
in section 2955 of the Civil Code authorlzing the exécution of a chattel mort- 
gage upon 'sheep, and the increase thereof (St. 1893, p. 84), does not extend 
the lien of a mortgage upon 'sheep' to the 'increase' of the sheep, but implies 
that, unless the increase is covered by the terms of the mortgage, it is not 
included therein." 

In other words, if the language of the mortgage had been "sheep, 
and the increase thereof," it would hâve included the lambs and the 
wool, — the progeny and product of the sheep. Can any other rational 
conclusion be drawn from the language used? This conclusion must, 
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in natural reason, be tnie, whether any authorities directly in poiut 
can be found or not. No authorities to the contrary bave been cited. 
This case does not involve any question as to the lambs, tbe natural 
progeny of the sheep, but does directly présent the question whether 
wool is included under the terni "sheep, aud the increase thereof." 
The owner of sheep owns ail of their products and accessions, as well 
as aU the progeny. born from the parent stock. The sheep is the 
mother of both. Being so the owner, he can create a lien upon the 
products and progeny as well as the sheep. Was it necessary, in 
order so to do, to mention the wool grown and growing upon the backs 
of the sheep, or to be sheared therefrom? Was it not sufficient to use 
the words of the statute of California, as shown in the décisions, 
"sheep, and the increase thereof"? ÎJow, if it be true that ail things 
hâve a potential existence which will come into existence af ter the con- 
tract by mortgage is made, by means of the ordinary and natural opér- 
ations of nature, does it not foUow that the mortgagor can create a 
lien thereon, when the same is brought f orth, by the use of apt words, 
which in their ordinary and légal signiflcance are sufficient to include 
the same? What is meant by the words "and the increase thereof"? 
It is an elementary principle of construction that words used in a stat- 
ute are to be given their ordinaiy, gênerai, and unrestrieted meaning, 
unless the context thereof, or the scope and purpose of the statute, 
clearly indicate that the words are to hâve a restricted or limited 
meaning. What is the meaning of the word "increase," as used in the 
term "sheep, and the increase thereof"? What do the lexicographers 
say? "Increase." Webster: "That which is added to the original 
stock by augmentation or growth; produce; profit; interest; prog- 
eny; issue; offspring." Century: "The amount or number added 
to the original stock, or by which the original stock is augmented; in- 
crément; profit; interest; produce; issue; offspring." Standard: 
"(1) Produce, as of crops ; (2) incrément by génération ; progeny ; (3) 
commercial or financial incrément ; profit; interest." Accepting thèse 
définitions of the word "increase" as correct, it necessarily follows 
that the wool in controversy in this suit, being the natural increase 
of the sheep, is included in the term "sheep, and the increase thereof." 
7. The only other question to be determined is as to the value of 
the wool at the time and place where it was wrongf uUy taken by the 
défendant. From the évidence, I flnd this value to be |3,542. The 
damage for the wrongful withholding thereof, there being no évidence 
as to any spécial damages, is the légal rate of interest in this state 
from the date when the property was taken up to the présent time. 
Judgment will be entered in favor of the plaintiff in accordance with 
the views herein expressed, with costs. 
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CRAWFORD T. FOSTER. 
(Circuit Court of Appeals, Seventh Circuit January 3, 1897.) 

No. 428. 

1. Error — Questions for Review. 

On error from proceedings upon a motion to revive a judgment in whlch 
ttie court made no spécial findings, tbe only questions for review are rul- 
ings of the court made at the trial. 
3. Notice— Service— Appearance. 

Insufficlency of notice of a motion to revive a judgment and irregularlty 
in its service are cured by appearance at tlie trial. 

3. Error— Evidence— Bill of Exceptions. 

Assignments of error involvlng questions of fact will not be consldered 
on error in law actions, and partlcularly wliere ttie blU of exceptions does 
not purport to contaln ail of the évidence. 

4. Reversal— Harmless Error. 

A cause will not be reversed for purely formai errors in awardlng an 
exécution when no préjudice results. 

In Error to the Circuit Court of the United States for the District 
of Indiana. 

This was a motion by William Foster under the Indiana statuts to 
revive a judgment at law against Henry Crawford. A judgment of 
revivor was entered in the court below (80 Fed. 991), and the défend- 
ant sued out this writ of error. 

A. W. Hatch, for défendant in error. 

Before WOODS, JENKINS, and SHOWALTER, Circuit Judgea. 

WOODS, Circuit Judge. This was a proceeding below on motion 
under section 675 of the Indiana Revised Statutes of 1881 (section 687 
Eev. St. Ind. 1894) to revive a judgment at law. The case is brought 
hère upon a writ of error, and, if governed by the rules applicable 
to that class of cases, the record présents no question for considéra- 
tion. Therewas no right of trial by jury (Plough v. Reeves, 33 Ind. 
181; Plough v. Williams, Id. 182; Evansville Gas-Light Co. v. State, 
73 Ind. 219), and, consequently, a waiver of the jurj' was not neces- 
sary ; but there seems to be no reason why in other respects the mode 
of preserving questions for the décision of this court should not be the 
same as in an ordinary action at law where the right of trial by jury 
has been waived by stipulation in writing. The proceedings upon 
the motion were had in, and are to be regarded as a part of , the origi- 
nal action at law in wliich the judgment to be revived was rendered. 
It f ollows that, the court having made no spécial flnding of the facts, 
the only possible questions for considération must hâve arisen upon 
"the riilings of the court in the progress of the trial of the cause." 
Rev. St. U. S. § 700. The flrst three spécifications of error hâve réf- 
érence to supposed irregularlty in the order made by the court for the 
service upon the appellant of notice of the motion to revive, and to 
alleged insufBciency of the notice; but the subséquent fuU appear- 
ance of the appellant by counsel at the hearing cured whatever faults 
of that character there may hâve been. The fourth, sixth, seventh, 
eighth, and ninth spécifications ail involve questions of fact which 
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cannot be consîdered, not only because in a law case tbis court does 
not review the évidence, but in this instance could not, because the 
bill of exceptions does not purport to contain ail the évidence. The 
fifth spécification is that the court erred in awarding the issuance of 
an ordinary exécution upon the judgment. If there was error in this 
respect, it was purely formai; and if, in any possible way, harmful, 
the way has not been suggested, and is not perceived. Besides, the 
objection was not made in the court below, and therefore is not avail- 
able hère. Questions outside of the assignment of errors, of course 
will not be considered. The judgment below is affirmed. 



EUSSELL v. BOHN MFG. CO. 

(Circuit Court of Appeals, Seventli Circuit. January 3, 1898.) 

No. 408. 

1. Assignment of Error— Dieectin» Verdict. 

On error to a circuit court from a ruling directing a verdict for the de- 
fendant, the assignment of errors should contain a separate spécification 
for each count of the déclaration upon which the right to go to the jury 
is asserted. 

3. Samb— Reversai,— New Trial. 

A spécification that "the court erred in talîing the case from the Jury, 
and directing a verdict for the défendant," is sufflcient, under rule 11, pro- 
vldlng that the court may, at its option, notice a plain error not assigned, 
and the proceedings will be reversed when, from the record, there appears 
nothing to bar a recovery on one cause of action set forth in the déclara- 
tion, but the new trial in such case will involve only questions affecting 
such cause. 

In Error to the Circuit Court of the United States for the Northern 
Division of the Northern District of Illinois. 

This was an action by Albert Russell against Bohn Manufacturing 
Company to recover in assumpsit for money had and received. The 
circuit court directed a verdict for the défendant, and the plaintiff 
brings error. 

Julius H. Johnson and A. B. Melville, for plaintiff in error. 
George A. Carpenter, for défendant in error. 

Before WOODS, JENKINS, and SHOWALTER, Circuit Judges. 

WOODS, Circuit Judge. In this caae the court directed a verdict 
for the défendant, and the plaintiff prosecutes the writ of error. Be- 
sides a number of spécial counts, based on alleged breaches of con- 
tracta for the sale of lumber, the déclaration contains the common 
counts in assumpsit. The ruling of the court in taking the case from 
the jury involves, therefore, as many separate questions as there are 
distinct counts, and by a strict construction of rule 11 of this court (21 
0. C. A. cxii.) the assignment of errors should hâve contained a sepa- 
rate spécification for each count on which the right to go to the jury is 
asserted, but, instead, it is alleged in a single spécification that the 
court erred in taking the case from the jury and in directing a ver- 
dict for the défendant, and on that we are asked to détermine 
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wàether, upon the entire déclaration, and especially wtether, upon 
the common count for money had and received, the case skould hâve 
been submitted to the jury. Under the last clause of the rule "the 
court, at Its option, may notice a plain error not assigned," or, of 
cQupse, one of that character which is imperfectly assigned. We are 
of opinion that such an error is apparent in the record. The plaintiff 
testifled distinctly that at the contract prices the lumber received 
by him amounted to a sum named, and that the payments made ex- 
ceeded that amount by $1,207.70, and, if that be true, there is noth- 
ing in the record to bar a recovery of the excess. Settlements of 
différences growing out of their contracts were made by the parties 
on August 23 and December 12, 1893, but payments were made by 
the plaintiff after the latter date, and the question of overpayment 
therefore could not hâve been included in either settlement. In 
other respects no error is perceived in any of the rulings of the 
court, and the new trial which is ordered will be only upon the ques- 
tion Tvhether the plaintiff in error is entitled to recover for an excess 
of payments over the aggregate prices of the lumber received of the 
défendant. The judgment below is reversed, at the cost of the ^- 
fendant in error, with direction to grant a new trial. 
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(Circuit Court of Appeals, First Circuit. November 5, 1897.) 

No. 218. 

Indbmnitt Insurance— Cohstruction of Polict. 

A lumber company procured a policy Insuring It against loss from liabillty 
to any persons who should "sustain accidentai bodily injuries under cireum- 
stances which shall impose upon the insured a common-law or statutory lia- 
billty therefor." The application contalned the foUowing: "It is understood 
that, In the conduct of a portion of their business, the assured employ a 
railroad owned by themselves, and used oniy for their own lumbering pur- 
poses." The company's lumbering opérations were carrled on on its own 
îand, remote from other settlements; and it had mills, dwellings, and a 
store for supplying Its worlîmen and agents. It owned a railroad, some 
3% miles long, for the transportation of its lumber supplies, worlîmen, and 
such persons as had business at its mills or store. Two commercial travel- 
ers, who had come to its promises to take orders for supplying its store, 
were, by a spécial arrangement with its superintendent, to be talien back 
over its road on a locomotive, paying fare therefor. On the way, the loco- 
motive was overturned, and they were injured, under circumstanees sub- 
Jecting the lumber company to a liabillty, which it paid. Held, that the in- 
juries occurred within the scope of the company's "own lumbering pur- 
poses," within the meaning of the application, so as to make the insurer 
Uable, and that, under the peeuliar circumstanees, the undertaking to carry 
the travelers on a locomotive was not a fraud on the Insurer, so as to pre- 
clude a recovery. 

In Error to the Circuit Court of the tJnited States for the District 
of Maine. 

This was an action at law by the Wild River Lumber Company against the 

TraveHers Insurance Company to recover upon a policy of indemnity insurance. 

The action was brought in the suprême judicial court of the state of Maine, 

and thence removed into the circuit court by the défendant. The case was tried 

83 F.-€? 
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to the court wlthout a Jury, and judgment glven for the plaintiff, to review 
which défendant sued out this wrlt of error. The policy sued on Insured the 
plaintiff company "against loss from liability to every person who may durlng 
the term sustain accidentai bodily Injuries under circumstances which shall 
Impose upon the insured a common-law or statutory liability therefor." The 
plaintiff Company was incorporated under the gênerai law of Maine to do a 
gênerai lumber business, including the cuttlng, manufacturing, and sellli^ ^of 
lumber, with the necessary Incidents of thls business. It was not expressly au- 
thorized to construct and maintain a railroad, but it dld construct and malntain 
on its own land a railroad from a junction wlth the Grand Trunk Railroad to 
its mills and store, some 3% miles distant. The company owned mills and 
dwellings for its meo, in a région not otherwlse inhabited, and also a store, 
wherein it kept, and sold to its workmen and agents, thelr grocerles and other 
supplies. The railroad was used in connection with the lumber business, primari- 
ly for the transportation of lumber, supplies, etc., and also for the conveyanee 
of its agents and servants, and persons having business at the mills and store. 
In some instances, fare was çharged for the transportation of persons. In No- 
vember, 1894, durlng the term of the policy, two commercial travelers were car- 
ried over the railroad to the store, paying fare, for the purpose of making sales 
and procurlng orders. Desiring to return before the regular tralQ down from 
the store, they made spécial arrangements with the plainitiff's superintendent for 
transportation to the junction for one dollar each, and they were taken in the 
locomotive. On the way down, the locomotive was thrown from the track and 
overturned, and both travelers severely injured. They made claims against the 
plaintiff for damages, which were adjusted and paid, and the plaintiff then 
brought this action on the policy. The application for the policy sued on con- 
tained the following clause: "It is understood that, in the conduct of a portion 
of their business, the assured employed a railroad, owned by themselves, and 
used only for their own lumbering purposes; the pay roll being in eommon with 
ail thelr methods of business, and included therein." 

Josiah H. Drummond (Josiah H. Drummond, Jr., on brief), for 
plaintiff in error. 

Joseph W. Symonds and Addison E. Herrick (Symonds, Snow & 
Cook and Herrick & Park, on brief), for défendant in error. 

Bef ore OOLT and PUTNAM, Circuit Judges, and BEOWN, District 
Judge. 

BROWN, District Judge. Whether tlie contract of insurance 
was contained solely in the policy, or in the policy and application 
together, does not appear to us a vital question. By the policy the 
lumber company was insured against loss from liability to everj' 
person who should, during a stated period, "sustain accidentai bod- 
ily injuries under circumstances which shall impose upon the insured 
a common-law or statutory liability therefor." Conceding, for the 
purposes of the case, that there should be taken from the applica- 
tion, and incorporated into the contract, the following language: "It 
is understood that in the conduct of a portion of their business the 
assured employ a railroad, owned by themselves, and used only for 
their own lumbering purposes," and that the contract insures for 
accidents upon the railroad only when it is used for lumbering pur- 
poses, this limitation or exception does not avail the plaintiff in 
error. The company's lumbering opérations were carried on upon 
lands owned by it, and it had mills and dwellings for workmen, in 
a région not otherwise inhabited. It also had, in connection with 
its mills and the dwellings mentioned, a shop or store, where it kept, 
and sold to its agents and workmen, such groceries and other sup- 
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plies as were required for such a population as was there fotind. 
Thèse mills and otLer buildings were remote from any other settle- 
ment, and could not be reacbed by any public road or higbway. The 
Company constructed and operated upon its own land, and primarily 
for use in its business, a railway, by the use of which logs were trans- 
ported to the mills, and manufactured lumber from the mills to the 
Grand Trunk Eailway, at a point some 3J miles distant. Over the 
same railroad, needed supplies for opérations, and stock or mer- 
chandise for the shop above mentioned, were transported, as there 
was occasion for so doing. The company's agents and workmen, 
and persons having business at the mills, or with the shop, including 
insurance agents and commercial runners and others, also were car- 
ried, from time to time, over said railroad, both ways. From some 
of the persons so carried over its railroad, the company demandçd 
and collected pay for the transportation. We are of the opinion 
that the transportation upon the company's private railroad of two 
commercial travelers, who had corne to the premises of the lumber 
company to transact business with the company, and to make sales, 
and to take orders for supplying the shop of the lumber company, 
was a use of the railroad within the scope of the company's "own lum- 
bering purposes." The fact that the travelers paid a sum of money 
for a spécial conveyance is immaterial, since the railroad was used 
by them and by the lumber company in direct connection with the 
business of the company. Nor can we say that the undertaking 
of the company or its servants to carry the two travelers upon a loco- 
motive was such a fraud upon the insurer as to preclude the insured 
from recovering. The défendant in error is a lumbering company, 
with a railroad for lumbering purposes, and its equipment and mode 
of running its road naturally diiïer from those of a common carrier. 
As the circumstances are peculiar, this court cannot apply to this 
case common knowledge as to ordinary train service on ordinary 
railroads; and the record discloses no such flnding of facts, bearing 
upon this question, as to justify us in flnding error in the rulings 
thereon by the circuit court. Upon the record before us, it appears 
that the method of conveyance was assented to by the passengers 
and by the company. There is no évidence of bad faith, or of wanton 
and willful disregard of the safety of the travelers. The lumber com- 
pany, for the improper performance of its undertaking, became sub 
ject to a common-Iaw liability to the injured men, and is entitled to 
indemnity from its insurer by the contract of insurance, even if this 
contract contains the limitation for which the plaintiff in error con- 
tends. Thèse conclusions render it unnecessary to consider other 
errors assigned, since it necessarily foUows that they could not bave 
prejudiced the plaintiff in error. Judgment of the circuit court 
afSrmed, with interest, and the costs of this court for the défendant 
in error. 
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ALTENBERG et al. v. GBANT et al. 

(Circuit Court of Appeals, Sixth Circuit May 24, 1897.) 

No. 466. 

1. Erbob to Circuit Court— Timb fob Aixowance op Wkit— Motion for 
New Trial. 

Where, in aceordance with the local practice, a motion for new trial ia 
made after judgment, ttie judgment does net become effective, for tlie pur- 
poses of a writ of error, untll sucli motion is disposed of , and tlie time lim- 
ited by statute for the allowance of a writ to review the judgment runs 
from that date. 

3. Same— Dblat in Rbturninq Writ— Dismissal. 

A writ of error will not be dismissed by the circuit court of appeaia be- 
cause return thereof was not made until one day after it was returnable by 
its terms. 

S. Samb— Citation. 

Where a writ of error is seasonably returned and doclteted In the circuit 
court of appeals in vacation, I>efore the term next ensuing after its allow- 
ance, the court may at such term order an alias citation to bring in parties 
not served with a former citation, though the time for taliing the writ bas 
then expired. 

In Error to the Circuit Court of th.e United States for the District 
of Kentuclcy. 

This was an action at law by G. P. Altenberg and Eudolph Kley- 
bolte against W. T. Grant and others. There were a verdict and a 
judgment for défendants, and plaintiffs bring error. Heard on mo- 
tion by défendants in error to quash and dismiss the writ of error. 

W. O. Harris and Humphrey & Davie, for défendants in error. 

Bef ore TAFT and LURTON, Circuit Judgea. 

TAFT, Circuit Judge. The défendants in error, appearing for the 
purpose of the motion only, hâve made a motion to dismiss the writ 
of error in this case on the ground that the proceeding in error has 
not been perfected by the plaintiffs in error within the time required 
by law. The facts, as shown by the record, are as follows : The ac- 
tion below was at law. The trial before the court and a jury resulted 
in a verdict for défendants on the 12th of November, 1895. Judgment 
was at once entered upon the verdict, and costs were awarded to de- 
fendants against plaintiffs. On November 15th following, plaintiffs 
flled a motion for a new trial. This motion was denied on Decem- 
ber 17, 1895. On June 15, 1896, a writ of error was allowed, and 
a bond was flled and approved. The writ of error was made return- 
able July 15, 1896, but was not in fact returned until July 16, 1896. 
A citation against ail the défendants in error was signed by the judge 
at the circuit. It was returned June 30th, executed on only one of 
the défendants in error. The marshal gave as a reason for not serv- 
ing the other défendant that the plaintiffs in error had made no de- 
posit for costs. So the matter stood until February 27, 1897, when a 
new citation was issued, signed by a judge of this court, and was ex- 
ecuted and returned March 27, 1897. Three grounds are urged for a 
dismissal of the writ of error. The flrst is that more than six months 
elapsed after the rendition of the judgment sought to be reviewed 
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before tlie allowance of the writ of error. If the time for the writ of 
error began to run from the date of the judgment, the contention is 
good. If, however, the period of limitation dates from the order de- 
nying the motion for a new trial, the writ of error was seasonably 
allowed, We hâve no doubt that the motion for a new trial sus- 
pends the running of the statute. In some states, judgment is with- 
held until the defeated party shall hâve had time to file a motion for 
a new trial, and, pending the hearing of the motion, judgment is never 
entered. In other states, — and this is true in Kentùcky, — ^judgment 
is entered upon the verdict at once, and motions for new trials are 
made always after judgment. It is certainly the understanding of 
the bar that, until the motion for a new trial has been disposed of, 
the judgment is not ripe for review; and it is the duty of this court, 
eo far as the authorities will permit, to avoid a construction of the 
rules and statutes governing writs of error and appeals which would 
be a surprise to practitioners and eflfect undeserved hardships. We 
think the décisions of the suprême court justify us in holding that a 
motion for a new trial like a pétition for rehearing flled during the 
term in which the judgment is rendered postpones the running of the 
period of limitation until the motion is disposed of. Memphis v. 
Brown, 94 U. S. 715, 717; Eailway Co. v. Murphy, 111 U. S. 488, 4 
Sup. Ot. 497; Brockett v. Brockett, 2 How. 238; Slaughter-House 
Cases, 10 Wall. 289. The question whether an exécution would run 
on the judgment pending the motion is not necessarily, we think, the 
test of when the time within which a writ of error must be allowed 
begins to run. It is suflicient to say as was said in Memphis v. 
Brown, ubi supra, that, pending a motion to set aside a judgment, it 
does not "take final efEect, for the purposes of a writ of error," until 
the motion is disposed of . 2 Fost. Fed. Prac. § 483 ; Desty, Fed. Prac. 
(6th Ed.) § 1008. 

Nor do we regard the objection that the writ was returned and the 
record filed hère one day after it was made returnable of serions mo- 
ment. Bingham v. Morris, 7 Cranch, 99, shows that, if the transcript 
of the record is filed before the motion for dismissal, the motion will 
not be granted. 

The last objection is that the alias citation was not returned served 
until March, 1897. The citation was returnable in vacation after the 
adjournment of the October term, 1895. The term next ensuing be- 
gan in October, 1896. The citation hère in question was issued, and 
returned served in the October term, 1896. This is, according to the 
précédents, in sufïicient time, if the court, in its discrétion, permits it 
to be done. In Jacobs v. George, 150 U. S. 415, 14 Sup. Ct. 159, it 
was held that when an appeal is allowed at the term of a judgment, 
but is not perfected until after the term, a citation is necessary to 
bring in the parties, but that, if the writ of error be docketed in the 
court of review at its next ensuing term, a citation may be issued by 
leave of that court, although the time for taking the writ of error has 
elapsed. This writ of error was seasonably docketed hère, and this 
court, upon motion, directed the citation to issue at this, the term 
next ensuing after the term at which the writ was allowed. The ci- 
tation was therefore issued, served, and returned before the writ of 
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error became inoperative. Green v. Elbert, 137 U. S. 615, 11 Sup. Ct. 
188; Eiehardson v. Green, 130 U. S. 104, 9 Sup. Gt. 443; Hewitt v. 
Filbert, 116 U. S. 142, 6 Sup. Ct. 319; Evans v. Bank, 134 U. S. 330, 
10 Sup. Ct. 493. The motion to dismiss is denied. 



DAVIS V, MILLS et al. 

(Circuit Court, D. Connectlcut. December 13, 1897.) 

No. 457. 

CODB PLEA.DIHG — JoiNDEH OF CATJSBS OF ACTION— SamB TRANSACTION. 

By the Montana statute, the président and a majority of the trustées of 
a Montana corporation are required to file annual reports in a certain office, 
stating certain facts, and on failure to do so ail the trustées are made 
jointly and severally liable for the then exlsting debts of the corporation. 
Held, that in an action in Connecticut, to charge a trustée individually un- 
der this statute, several différent debts due the plaintifC may be joined, 
under the provision of the praetice act permlttlng joinder of causes of 
action arising out of the same transaction, since the failure to file the 
report was the "transaction" from which the défendants' liability arose. 

This was an action by Andrew J. Davis against Hiram B. Mills 
and others to charge them personally with liability for the debts of 
a Montana corporation, of which they were trustées. The case 
was heard on a motion by the plaintifl to add a third count to his 
complaint. 

Hungerford, Hyde, Joslyn & Gilmac, for plaintiff. 
Gross, Hyde & Shipman, for défendants. 

SHIPMAN, Circuit Judge. The défendants were trustées of a 
Montana corporation. By a statute of Montana, the président and 
a majority of the trustées of a Montana corporation are required to 
file annually, in a specifled office, at a specifled time, a report 
containing the facts, which the statute also spécifies, and upon fail- 
ure to do so ail the trustées are jointly and severally liable for the 
then existing debts of the corporation. The complaint allèges that 
the trustées did not file such a report in 1893 ; that the corporation 
then owed two debts which, together, amounted to over |2,000, of 
wùich the plaintiff became owner by assignment; that it is insolvent; 
and that the défendants are liable to pay thèse two debts by virtue 
of said statute. The plaintiff now moves to add a third count, al- 
leging like facts in regard to a third debt of |1,000 or more. The 
complaint was served June 30, 1897. The défendants oppose the 
motion. 

Divers défenses will be presented against the existence of the 
alleged liability of the défendants, but the validity of those défenses 
cannot be considered upon a mère motion to amend the complaint 
by the addition of a new connt containing an additional cause of 
action of the same character with those stated in the préviens counts. 
AU that can now be considered is whether the proposed count is 
pennissible by the praetice act of Connecticut, which déclares that 
several. causes of action can be united in the same complaint if they 
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are brought to recover. Subdivision 7 of section 7 ppovîdes: "Upon 
daims, whether in contract, or tort, or both, arising ont of the same 
transaction or transactions connected with the same subject of ac- 
tion." The p'irpose of the Montana statute was to afford a remedy 
to a person who was deemed to hâve been injured by the wrongful 
conduct of the trustées in omitting to make a report. Huntington 
V. Attrill 146 U. S. 657, 13 Sup. Ct. 224. The statutory remedy of 
each existing créditer was an action ex delicto (Stokes v. Stickney, 
96 N. y. 323), and I assume that the assignée of thèse three claims 
acquired by the assignment the right to use the remédies of the re- 
spective assignors. The tort which is the foundation of the défend- 
ants' alleged liability was one and the same, and f rom that tort there 
is claimed to hâve resulted a liability to pay three debts, which the 
plaintiff now owns. While I cannot deflne exactly the scope of the 
Word "transaction," as used in the seventh section of the practice 
act, I think that thèse three statutory claims arose out of the same 
transaction, — that is, the same neglect, — and that, being owned by 
one person, they can be grouped in one complaint. The définition 
ol' "transaction" in Craft Refrigerating Mach. Ck). v. Quinnipiac 
Brewing Co., 63 Conn. 551, 29 Atl. 76, while it took its shape from 
a set of facts différent from those in this complaint, is broad enough, 
when applied to. the alleged facts in this case, to permit the union of 
thèse three causes of action in one complaint. The motion to amend 
is granted. 



SMITH V. RACKLIFFE, State Treasurer. 

(Circuit Court, N. D. California. December 17, 1897.) 

No. 11,915. 

Taxation of Railroad — Rolltsg Stock of Lessbe — Powers of Board of 

EcjTJALIZATION. 

Under Const. Cal. art. 13, § 10, pioviding that "the franchise, roadway, 
roadbed, rails, and roUing stock of ail railroads operated in more than ono 
county in this state shall be assessed by the state board of equallzatlon," 
such board has power to assess to a lessee rolling stocls: owned by it, and 
used in operating a leased Une of road in more than one county of the state. 

This is an action by C. W. Smith, as receiver of the Atlantic & 
Pacific Railroad Company against Levi Rackliffe, state treasurer of 
California, to recover taxes paid by the «ompany. Heard on demur- 
rer to the amended bill. For former décision, see Reinhart v. Mc- 
Donald, 76 Fed. 403. 

C. N. Sterry (E. S. Pillsbury, of counsel), for plaintiff. 
W. F. Fitzgerald, Cal. Atty. Gen., for défendant. 

MORROW, Circuit Judge. This action was brought by the re- 
ceiver of the Atlantic & Pacific Railroad Company, under the provi- 
sions of section 3669 of the Political Code of this state, to recover 
of the state treasurer certain moneys paid by that company into the 
state treasury for taxes upon rolling stock operated by it within this 
state. A demurrer to the original complaint having been sustained 
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by Judge McKenna (Reinhart v. McDonald, 76 Fed. 403), the com- 
plainant bas flled an amended complaint, containing a formai sub- 
stitution of parties, and some changes in the verbiage of the com- 
plaint, but no substantial change in the material allégations ol the 
original complaint. It appears that the Atlantic & Pacific Railroad 
Company is a corporation organized and incorporated under the act 
of congress approved July 27, 1866 (14 Stat. 292). It had in opéra- 
tion, in 1893, a Une of raUroad from the city of Albuquerque, in the 
county of Bernalillo, in the territory of New Mexico, through the 
territory of Arizona, to The Needles, in the county of San Bernardino, 
state of California; thence to Mojave, in the county of Kern, in the 
same state. The home and situs of the rolling stock of the road was 
located at Albuquerque, N. M. The line of this road in the state of 
California from Mojave to The Needles, a distance of about 243 
miles, was built and is owned by the Southern Pacific Railroad Com- 
pany. In August, 1894, the Southern Pacific Railroad Company 
agreed to sell this road from Mojave to The Needles to the Atlantic 
& Pacific Railroad Company. The sale was to be consummated 
whenever the Southern Pacific Railroad Company was able to make 
clear title to the line of railway discharged from certain liens. In 
the meantime, and until the consummation of the sale, and payment 
of the purchase price, the Southern Pacific Railroad Company leased 
this Une of railway to the Atlantic & Pacific Railroad Company for 
a period of 30 years at an annual rental. The lease provided that 
the Atlantic & Pacific Railroad Company should promptly pay and 
discharge aU taxes and assessments which should thereafter become 
due upon said property, or any part thereof , or might become in any 
wise due or owing in respect to the same. In the year 1893 the 
state board of equalization of this state assessed the franchise, road- 
way, roadbeds, rails, and roUing stock of the Southern Pacific Rail- 
road Company in the state of California, including the line of rail- 
road from Mojave to The Needles, so leased to the Atlantic & Pacific 
Railroad Company, and which was, at that time, being operated by 
the last-named company, and did also demand and require of the 
Atlantic & Pacific Railroad Company that it should make a return 
of aU its Personal property in the shape of rolling stock, etc., used in 
the opération of the line of road from Mojave to The Needles, leased 
from the Southern Pacific Railroad Company, and thereupon, and 
under protest, the Atlantic & Pacific Railroad Company returned to 
the board of equalization that it had in opération 89 cars and locomo- 
tive engines, of the value of $56,810, which it had in use and oper- 
ated at times along the line of said road, and thereupon the board of 
equalization assessed said rolling stock at a total valuation of $125,- 
000, and imposed a tax of $2,272.80, which the railroad company paid 
to the state treasurer. To recover this sum of $2,272.80, the prés- 
ent suit was brought against the state treasurer by the receiver of 
the railroad company. 

The flrst demurrer interposed by the attorney gênerai of the state 
raised the question of jurisdiction of the court to entertain the ac- 
tion, because it was, in ett'ect, a suit against the state of California. 
The demurrer also placed in issue the sufficiency of the complaint io 
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stating a cause of action. The court held that it had jurisdiction of 
the action, but sustained the demuirer on the other ground. Tke 
sufflciency of the complaint involved the question whether, under 
section 3665 of the Political Code of California, the state board of 
equalization had the power to assess the rolling stock of a railroad 
corporation, where the corporation is not located in the state, and 
does not own the line of road upon which the rolling stock is used, 
but holds the road under a lease. The section provides, among other 
things, as foUows: 

"The board must assess the franchise, road-way, road-bed, rails and rolllng- 
stock of ail railroada operated In more than one county. ' » * * Assess- 
ment must be made to the corporation, person, or association of persons own- 
ing the same. The dépôts, stations, shops, and buildings erected upon the 
space eovered by the right of way and ail other property owned by sueh per- 
son, corporation or association of persons are assessed by the assessor of the 
county where they are situate." 

It was contended that, as the Atlantic & Pacific Railroad Company 
was not the owner of the line of railroad from Mojave to The Needles, 
the rolling stock on that road could not be assessed to that corpora- 
tion. In other words, there must be a union in the ownership of the 
line of road and the rolling stock as a condition of assessment The 
court held that the tax was légal under the constitution of the state, 
which provides, in section 1, art. 13, that "ail property of the state, 
not exempt under the laws of the United States, shall be taxed in 
proportion to its value to be ascertained as provided by law." In 
support of the présent demurrer, it is contended that the state board 
of equalization had no jurisdiction, under the constitution of the 
state, to assess rolling stock belonging to a railroad which is not 
operated in more than one county of the state; that, if such rolling 
stock happens to be in the state under such circumstances as to re- 
quire that it should be taxed under the constitution and the laws of 
the state, the taxes required to be paid by it must be levied upon an 
assessment made by the local assessor, and not by the state board of 
equalization. It is contended, further, that this proposition was not 
presented by counsel or considered by the court upon the flrst de- 
murrer. The sufficiency of the complaint certainly involved this 
question, and, in my opinion, it was presented by counsel in their 
briefs. But, assuming that the question was not considered or de- 
termined by the court, I am of the opinion that the assessment is in 
accordance with the constitution and law of the state. Section 10 
of article 13 of the constitution of the state provides: 

"Ail property, except as hereinafter in this section provided, shall be as- 
sessed in the county, city, city and county, town, township, or district in 
which it is situa ted, in the manner prescribed by law. The franchise, road- 
way, road-bed, rails and rolling stock of ail rallroads operated in more than 
one county in this state, shall be assessed by the state board of equalization, 
at their actual value, and the same shall be apportioned to the counties, cities 
and counties, cities, towns, townships, and districts In which such railroads 
are located, in proportion to the number of miles of railway laid in such coun- 
ties, cities and counties, cities, towns, townships and districts." 

Section 3665 of the Political Code, as we hâve seen, requires the 
board of equalization to assess rolling stock of railroads operated 
in more than one county, and the assessment must be made to the 
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corporation, person, or association of persons owning the same. 
This is an assessment against a railroad corporation on rolling stock 
operated by such corporation over a Une of railroad in more than one 
county in the state, and, in my opinion, cornes witliin the jurisdic- 
tion conferred upon the board of equalization. by the constitution. 
The demurrer wiU be sustained. 



-BACHELDOB v. UNITED STATES. 

(Circuit Court of Appeals, Eighth Circuit. December 13, 189T,) 

No. 940. 

Public Lands— Railroad Right dp Wat — Taking Timbkr from Adjacent 
Lands. 

Under the act of June 8, 1872 (17 Stat. 339), whlch authorlzes the Denver 
& Bio Grande Railway Company to take tlmber and materials for con- 
struction purposes from the public lands "adjacent" to Its Une, the Com- 
pany 1$ not coniined to the townships through whlch the road runs, or 
those adjolning them; nor is the cuttlng of timber 25 miles from the road, 
In itself, as a matter of law, unlawful. The meaning of "adjacent" is a 
mlxed question of law and fact for the jury, under proper Instructions, 
and a proper test Is whether the timber Is within reasonable hauling dis- 
tance by wagons. 48 Pac. 310, reversed. 

In Error to the Suprême Court of the Territory of New Mexico. 

Samuel L. Bacheldor, the plaintiff In error, was indicted in the territorial 
court for the First judicial district of the territory of New Mexico, for unlaw- 
fuUy cuttlng certain timber on public lands in sald territory. He justified the 
cutting and removal Of the timber in question on the ground that he was an 
agent of the Denver & Rio Grande Railroad Company, and that the timber 
had been eut for the beneflt of the railroad company. In pursuance of the 
provisions of an act of congress approved June 8, 1872 (17 Stat. 339, c. 354), 
which granted to the Denver & Rio Grande Railway Company, now the Den- 
ver & Rio Grande Railroad Company, a right of way over the public domain 
100 feet in wldth on each side of the track, together wlth such public lands 
"adjacent" thereto as mlght be needed for dépôts, shops, and other buildings 
for railroad purposes, and authorized it "to take from the public lands ad- 
jacent thereto, stone, timber, earth, water and other material required for the 
construction and repair of its railway and telegraph Une." The évidence 
showed that the timber in question was eut from land 21i^ miles distant from 
the Une of the Denver & Rio Grande Railroad, or about 25 miles distant there- 
from by wagon road, and that there was no timber, nearer than that which 
had been taken, on either side of that part of the road. On the trial of the 
case the lower court instructed the jury. In substance, that the word or term, 
"adjacent," as used and applied in the act of congress aforesaid, meant the 
tler of townships lying adjoining on either side of the townships upon or 
through which the Uùe and right of way of the Denver & Rio Grande Rail- 
road runs; that, when the public lands are unsurveyed, the word ''adjacent" 
meant relatively the same thing, as to limlt of distance from the Une or right 
of way; and that the word "township," as used in the court's instruction, 
meant an area of land six miles In extent north, south, east, and west, and 
was a légal subdivision, according to the officiai surveys, under the laws of 
the United States. As the timber which had been eut by the défendant be- 
low was eut outslde of the limlt of distance from the right of way thaf was 
deflned by the foregolng Instruction, the défendant was convicted, and, on an 
appeal taken to the suprême court of New Mexico, the conviction was afHrmed 
by a dlvlded court. 48 Pac. 310. The case has been brought to this court 
by a writ of error Issued to the suprême court of the territory. 
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Joël F. Vaile (Edward 0. Wolcott and Henry F, May, on the brief), 
for plaintifÊ in error. 

Edward G. Stringer, U. S. Atty. 

Before SAISfBOEN and THAYEE, Circuit Judges, and BINER, 
District Judge. 

THAYEB, Circuit Judge, after stating tlie case as above, delivered 
the opinion of the court. 

The sole question to be considered upon this record ia the mean- 
ing of the word "adjacent," as used in the act of congress of June 
8, 1872, the substance of which is quoted above in the statement. 
This question has given rise to some différence of opinion among the 
varions courts who hâve had occasion to consider it. In one case 
it was held that lands lying at a considérable distance from the Une 
of the defendant's road were adjacent thereto, within the fair in- 
tent and meaning of the statute, if they were within reasonable haul- 
ing distance by wagon. U. S. v. Denver & R. G. Ry. Co., 31 Fed. 
886, 889. In another case, which arose under the act of March 3, 
1875 (18 Stat. 482, c. 152), it was thought that lands were adjacent 
to a raUroad track, within the purview of the act, if they were 
near enough to be directly and materially beneflted by the construc- 
tion of the road. U. S. v. Cliaplin, 31 Fed. 890. In another case it 
was held, under the act of March 3, 1875, above cited, that timber 
standing on land 50 miles distant from the right of way was not on 
land adjacent thereto. Stone v. U. S., 29 U. S. App. 32, 12 C. C. A. 
451, and 64 Fed. 667. The case at bar is the flrst, we believe, in 
which it has been ruled that, under the act of June 8, 1872, timber 
cannot be taken from the public domain by the défendant company, 
for the purposes named in the act, unless it is taken from lands lying 
in the townships through which its road is located, or from lands 
lying in the tier of townships next adjoining said townships on either 
side. If congress had intended to limit the defendant's right to take 
timber and other materials, for the construction of its road, to the 
townships last aforesaid, it would most likely hâve so declared in 
plain language, and thus hâve freed the act from ail doubt and un- 
certainty as to its meaning. The fact that congress did not do so 
when conferring the right in question, but used the word "adjacent," 
which is purely a relative term, and may be understood diflerently 
when applied to différent objects or under différent circumstances, ia 
very persuasive évidence that congress did not intend to flx an 
arbitrary line on each side of the defendant's right of way, beyond 
which the right to take timber and other materials should not extend. 
The use of the lAirase "lands adjacent" to the right of way, instead 
of fixing a more précise limit, as might well hâve been doue by référ- 
ence to the public surveys, indicates, we think, that it was not the in- 
tention of congress to confine the privUege in question to particular 
townships or sections lying along the right of way, but that its pur- 
pose was to leave the right to take timber and other materials to 
be govemed by circumstances. Congress intended to offer substan- 
tial inducements for the construction of railroads in certain sections 
of the country where timber suitable for railroad construction was 
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known to be scarce, and in many places distant from the lines of road 
to be benefited, as they would be projected and built. For that rea- 
son it did not establish a flxed Une on either side of the right of 
way, wbieh, if established, would at times render the privilège of tak- 
ing material ralueless; but it chose to confer the privilège in such 
terms as would allow the land department, and courts and juries as 
well, some discrétion in determining, under différent conditions, what 
was a proper limit within which it might be exercised. It accord- 
ingly authorized timber and other materials to be taken from adjacent 
lands, leaving those whose duty it would be to see that the right was 
not abused, but was exercised in a reasonable manner, to décide in 
any given case whether the land from which material had been ob- 
tained was adjacent to the right of way, within the spirit and intent 
of the act. For thèse reasons we cannot approve of the instruc- 
tion which was given by the trial court, because it contains a défini- 
tion of the term "adjacent" which, in our judgment, was not con- 
templated by the lawmaker. 

Assuming, then, as above indicated, that in cases arising under 
the acts of June 8, 1872, and March 3, 1875, above cited, the question 
whether timber or other materials hâve been taken from lands adja- 
cent to the right of way of a railroad, is usually a mixed question 
of law and f act, and that it cannot always be decided as a pure matter 
of law, it becomes necessary to détermine what is the proper test 
by which the question should be determined. It is obvious, we 
think, that congress did not intend to grant a gênerai right to take 
timber from any part of the public domain wherever it was most 
con veulent to take it. The use of the word "adjacent" is of much 
signiflcance, and renders it necessary in aU cases to consider, in the 
first instance, whether the land from which timber has been ob- 
tained for the construction of a railroad is near to or remote from 
the right of way. The inquiry whether it has been transported a 
considérable distance, or only a few miles, is always an important 
considération. Probably no better or more reasonable test can be 
applied than that which was first suggested by Judge Hallett in U. 
S. V. Denver & R. G. Ry. Co., 31 Fed. 886, 889, namely, that timber 
should be regarded as adjacent to the right of way of a railroad, 
without référence to township or section lines, if it is within reason- 
able hauling distance by wagon. It is generally the case that timber 
suitable for railroad construction will not bear transportation by 
wagon from points remote from the established Une of road, by reason 
of the expense incident to transporting it. If railroads, therefore, 
are limited in their right to take timber from the public domain to 
such timber standing on either side of their rights of way as they 
can reasonably afford to haul by wagon from the place where it is 
eut, it is probable that they will realize the f ull beneflt of the privilège 
which congress intended to confer, and that the privilège will not be 
abused. In a case which présents conditions like the one at bar, 
and in others which may arise, no court can say, as a matter of law, 
that a trespass was committed because the timber was taken from a 
place 25 miles distant by wagon road from the defendant's right of 
way; but it should be left to a jury of the vicinage to détermine, 
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under instructions from the court such as we hâve «ubstantîally out- 
lined, whether the right accorded by the statute was fairly exercised 
as congress intended it should be, or whether, by reason of the dis- 
tance from which the timber in question waa drawn, the défendant 
should be regarded as a trespasser. The judgment of the territorial 
court for the First judicial district of the territory of New Mexico, 
and the judgment of the suprême court of the territory of New 
Mexico as well, are both reversed, and the case is remanded to the 
territorial court for the First judicial district of said territory for a 
new trial. 



CBOSS LAKE LOGGING 00. T. JOYCH. 
(Circuit Court of Appeal», BigMh Circuit December 13, 1897.) 

No. 944. 

L Evidence— Bes QESTiœ— Personal Injuries. 

Wliere, prier to an accident, an Injured person complained to the master 
of the incompetency of a fellow servant, and was assured that such serv- 
ant would be discharged, and untll he was he would be watched to see 
that he hurt nobody, statements of the injured person, made to the master 
immediately after the accident, that the injury would not hâve been 
reeeived had the incompétent servant been discharged, are admissible as 
part of the res gestse. 

S. Same— Admissions— Statements not Denied. 

Déclarations of fault on the part of the master, made by an injured 
servant, immediately after an accident, to one In charge of the work and 
compétent to deny them, are admissions of the truth of such déclarations, 
when no déniai was made. 

t, Jtt ASTER ANU SERVANT— CONTRIBUTORT NeOLIGENCB— QUESTION FOR JURT. 

Whether or not one, who complained of the incompetency of a fellow 
servant prior to an accident in which he was injured, was guilty of con- 
tributory négligence by returning to work with such servant upon assur- 
ances that the servant would be replaced by a compétent person, and, 
until he was, would be watched to see that he huit no one, Is a question 
for the Jury. 
l. Samb — Instructions — Evidence. 

It is not error to refuse to Instruct the jury that there Is no évidence 
from which they could infer that the servant remalned In the master's 
employ in relîance upon any promise other than that the servant would 
be watched, and warning given of any danger, when there la évidence of 
a promise, upon which the servant mlght bave relied, to the effect that 
a compétent man would be substituted. 

In Error to the Circuit Court of the United States for the District 
of Minnesota. 

Emanuel Cohen (Stanley E. Kitchel and Frank W. Shaw, on the 
brief), for plaintifE in error. 

T. F. Frawley (F. C. Brooks and F. N. Hendrix, on the brief), for de- 
fendant in error. 

Before SANBOEN andTHAYER, Circuit Judges, and EINER, 
District Judge. 

THAYER, Circuit Judge. This Is a suit for personal injuries, in 
which John Joyce, the défendant in error, sued the Cross Lake Log- 
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ging Company, the plaintifE in error, hereafter tenned the "Logging 
Company," in the circuit court of the United Statea for the district 
of Minnesota, for injuries sustained while he was in its employ as 
a common laborer, and was assisting some other employés of the 
Logging Company in loading saw logs upon cars at a place called 
Woman's Lake, in the state of Minnesota. On the bank of said lake 
the Logging Company had constructed certain hoisting works, by 
means of which logs were first drawn from the lake by an endless 
chain, to a deck or platform elevated some distance above the lake, 
and were thence rolled down an incline or steps, onto cars standing 
at the foot of the incline. The plaintiff was working on this in- 
cline, his duty being to direct the movement of logs on one of the 
steps as they were rolled down the incline from the platform, when, 
by the carelessness of a fellow workman named Peter Plein, a log 
was allowed to roU down the incline in such a manner as to break 
and crush the plaintiff's right leg, and necessitate amputation. As 
a ground for recovery, the plaintiff alleged, in substance, that the 
work in which he was engaged when he was hurt was dangerous work, 
requiring skill and activity on the part of those who were engaged 
in its performance, and that the man named Peter Plein, by whose 
négligence the injuries complained of were sustained, was a care- 
less and incompétent fellow servant and unfltted for the employment 
in which he was engaged, and that the Logging Company was well 
aware of his incompetency, and by reason thereof had promised to 
substitute some other person in his place a short time before the 
accident occurred. There was considérable évidence tending to es- 
tablish ail of thèse allégations, and the jury found in accordance with 
such testimony. It is assigned for error, however, that the trial 
court erroheously permitted the plaintiff to give in évidence his own 
déclarations as to the cause of the accident which were made after 
he was hurt, to one Frank C. Bolin, who was the superintendent of 
the Logging Company, and who was présent at the time of the 
accident. In the course of the trial there was testimony ofifered to 
the effect that on the day of the accident, and prior thereto, the plain- 
tiff informed Frank C. Bolin, the defendant's superintendent in charge 
of the hoisting Works, that Plein was careless and reckless,and did not 
know anything about the work in which he was engaged, and that 
he, the plaintiff, would quit work if Plein was further employed in 
the position where he was then assigned. There was further testi- 
mony to the effect that Bolin, in response to this complaint, told the 
plaintiff to go back to work; that he would put a good man in 
Plein's place; and that until he did so he would "see to him" him- 
self, and see that he did not hurt anybody. Shortly thereafter the 
accident occurred, and Bolin was the first man to come to the plain- 
tiff's assistance when his leg was crushed by the log. The plaintiff 
was allowed to testify, notwithstanding an objection on the part of 
the défendant company, that when Bolin came to his assistance, as 
aforesaid, and within a moment after the accident occurred, he ex- 
claimed: "Frank, I wouldn't hâve lost my leg if you had done as 
you agreed to and put an other man in his place;" and that Bolin said 
nothing in reply to- this remark. 
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It is manifeart, we think, that the statement made by the plaintiff 
to Bolin, to which the objection related, was properly admitted in 
évidence aa a part of the res gestae, because it was so nearly coincident 
witk the occurrence to which it referred that the statement may 
be regarded as having been made ahnost involuntarily, without time 
for reflection, when the plaintiff's mind was vividly impressed with 
the true cause of his injury. Statements thus made, which are not 
a narrative of a past transaction, but spring naturally and without 
préméditation from the lips of an injured person in the very présence 
of the circumstances which hâve produced it, and while the victim is 
perhaps writhing in pain, are of the highest value as évidence. Rail- 
road Co. v. Lyons, 129 Pa. St. 114, 18 Atl. 759; Eailway Ck). v. Buck, 
116 Ind. 575, 19 N. E. 453; State v. Murphy, 16 R. I. 529, 17 Atl. 998; 
Oom. V. Hackett, 2 Allen, 136, 139; Greenl. Ev. § 108. Moreover, 
the fact that Bolin, though chargea by the plaintiff with being at 
fault, did not deny the accusation, may be regarded as in the nature 
of an admission on the part of Bolin that the charge was true. 

It is further claimed by the défendant company that if Plein was 
unskilled in the performance of the duties to which he had been 
assigned, and that fact was known to the plaintiff, then the fact that 
he continued to work amounted to contributory négligence on his 
part, because the incompetency of Plein rendered the work to be done 
so imminently and immediately dangerous that no prudent person 
would hâve continued to work at the labor in which the plaintiff 
was engaged until some other person had been put in Plein's place. 
It is doubtless true that when a master promises to remedy a defect 
in a machine, or to replace an incompétent fellow servant, such 
promise wiU not justify the promisee in continuing to work, if, in view 
of the defect or the incompetency of the fellow servant, the work to be 
done is rendered imminently and immediately dangerous. Haas v. 
Balch, 12 U. S. App. 534, 540, 6 G. C. A. 201, and 56 Ped. 984; 
Gowen v. Harley, 12 U. S. App. 574, 586, 6 0. C. A. 190, and 56 Ped. 
973; Mining Co. v. Pullerton, 36 U. S. App. 32, 41, 16 C. C. A. 545, 
and 69 Ped. 923; Hough v. Eailway Co., 100 U. S. 213. But it is 
usually a question for the jury to détermine whether the work was 
rendered imminently dangerous by reason of the defect, and whether 
the employé was guilty of contributory négligence, because he con- 
tinued to work in reliance on the promise of his master to remedy 
a given defect or discharge an incompétent fellow servant. It was 
treated as a question of fact in the présent case, and the jury were 
instnicted in accordance with the law as above stated. The jury 
found in favor of the plaintiff upon that issue, and we cannot say 
that the work was so extremely dangerous, in view of Plein's incom- 
petency, that the trial court ought to hâve charged, as a matter of 
law' that he was guilty of culpable négligence in remaining at work, 
notwithstanding Bolin's promise to put a compétent man in Plein's 
place. 

It is ânally claimed that the trial court should hâve instructed 
the jury that there was no évidence in the case from which they 
could infer that the plaintiff remained in the defendant's employ in 
reliance upon any promise other than a promise made by Bolin that 
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he would watch Plein, and warn the plaintiflf of any danger that 
he might be subjected to by Plein's négligence or incompetency. 
This instruction was asked, it seems, for the purpose of enabling the 
défendant company to contend before the jury that Bolin discharged 
the duty of watching Plein to the best of his.ability, and for that rea- 
son the défendant was not liable. We are not able, however, to 
adopt that view of the case. The plaintiff complained primarUy of 
the employment by the défendant of a négligent and incompétent 
fellow serrant, and he alleged, as an excuse for remaining at work 
with knowledge of that fact, that he was induced to remain by 
Bolin's promise that he would put a compétent man in Plein's place, 
and that in the meantime he would watch him, and see that no one 
was hurt by his neglect. There was suflficient évidence to support 
thèse allégations, and from which the jury were at liber ty to infer 
that the plaintiff was influenced to continue at work as much by 
the promise that the incompétent fellow seryant would be shortly 
removed as by the promise that his actions would in the meantime be 
watched. There was no occasion, therefore, for gÏTing the instruc- 
tion in question, and the trial court properly refused it. Upon the 
whole, the record discloses no error which would warrant a reversai 
of the judgment below, and it is accordingly afflrmed. 



WESTERN UNION TEL. CO. V. MORRIS. 
(Circuit Court of Appeals, Eightli Circuit. December 13, 1897.) 

No. 921. 

1 Négligence of TELBaRAPH Compant — Proximate Cause— Questioit fob 
Jury. 

Where tlie testlmony of a physician tends to show that a surgical opér- 
ation might hâve been avolded, had he reached the patient earlier, it ia 
not error to submit to the jury the question as to whether or not the fail- 
ure bî a telegraph company to properly transmit a message, whereby the 
physician was prevented from earlier attendance, was the proximate 
cause of the injuries resulting from such opération. 

2. Damages— Evidence— Instructions. 

It is error to Instruct a jury, in determining the damage to a person 
resulting from a surgical opération, to consider the probability of perma- 
nent impairment of health, and the lessening of ability to perform physical 
labor, when there is no évidence that the opération tended to produce 
such results, and the injuries are not, of themselves, of such a nature as 
to warrant such an inference. 

In Error to the Circuit Court of the United States for the District 
of Kansas. 

This suit was brought by Daisy B. Morris, the défendant in error, against 
the Western Union Telegraph Company, the plaintifC in error, to recover dam- 
ages for an error committed, through the alleged neghgence of the défendant 
company, in transmltting a telegram which was intrusted to it for transmis- 
sion. The facts, as developed by the évidence, were, in substance, as foUows: 
On December 4, 1895, the plaintifC resided with her husband on a farm about 
two miles from the village of Hoyt, Jackson county, Kan., where the défend- 
ant company maintained a telegraph station communicating with its station 
in the city of Topeka, Kan. On that day she was afflicted with severe 
pains, which were subsequently attributed by the physician who attended 
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her to an Inflammation of the peritoneum, called "peritonitls"; and about 5 or 
6 o'clock p. m. slie caused a telegram to be delivered to the défendant Com- 
pany, at Its station in the town of Hoyt, to be transmitted to a doctor who 
resided In Topelia, by the name of Dr. Dawson. The telegram, as delivered 
to the defendant's operator, read as follows: "Hoyt, Ks., Dec. 4. Dr. Dosen: 
Corne on the morning train, and not fail. Ans. I will meet you. Frank Mor- 
ris, Hoyt, Kas." By an error committed In transmitting the message, when 
It was delltered to the doctor, at about half past 8 or 9 o'clock p. m., It read 
as foUows: "Come on the morning train, and not answer. Fronk." A man 
by the name of Fronk, who was known to Dr. Dawson, for whom the tele- 
gram was Intended, lived near Hoyt; but as the doctor was not well ac- 
quainted wlth him, and as there were two or three persons by the name of 
Fronk who Uyed In the vlclnlty of Hoyt, he declded not to answer the call. 
If he had known that the message came from Mrs. Morris or her husband, 
he would hâve gone to Hoyt by the first train which left Topeka on the morn- 
ing of December 5, 1895, at 6:30 a. m., and would hâve reached hls patient 
aboTit 8 a. m. of that day; but, by reason of the mistake aforesaid, he dld 
not leave Topeka until he had recelved a second message, which was sent by 
the plalntiff on the morning of December 5, 1895, and dld not reach her bed- 
slde nntll about 5 p. m. of that day. He remained with her on that occasion 
a few hours, and succeeded in relieving her of acute pain, and reducing her 
fever to some estent. He did not vlsit her again until December 7, 1895, at 
which tlme she had so far recovered that further visits were deemed unnec- 
essary. On December 29, 1895, In conséquence of her health not having been 
fully restored, the plalntiff went to a hospltal at Topeka, Kan., and had a 
surglcal opération performed, which conslsted In removlng her ovaries and 
Falloplan tubes, by which means her health was eventually restored. The 
jury rendered a verdict agalnst the défendant company In the sum of $4,500, 
and a judgment was entered thereon, to reverse which the case has been 
brought to thls court by wrlt of error. 

W. H. Eossington (Charles Blood Smith, Clifford Histed, and 
George H. Fearons, on the brief), for plaintiff in error, 
S. B. Isenhart, for défendant in error. 

Before SANBOEN and THAYER, Circuit Judges, and BINER, 
District Judge. 

THAYEE, Circuit Judge, after stating the case as above, delivered 
the opinion of the court. 

It is iirst assigned for error that there was no évidence tending 
to show that the surgical opération which the plaintiff underwent 
on December 29, 1895, was the proximate resuit of the mistake made 
by the défendant company in transmitting the telegram to Dr. Daw- 
son on December 4, 1895, and that the trial court should hâve in- 
structed the jury to that effect, as it was requested to do. With 
référence to this contention, it is suiïicient to say that while the 
relation of cause and effect between the two acts last aforesaid seems 
remote, and while the évidence to establish that the one act was 
the efficient cause of the other is far from being clear and satis- 
factory, yet we are not able to say that there was no évidence war- 
ranting the submission of that issue to the jury. A careful examina- 
tion of the testimony of Dr. Dawson, one of the médical experts, 
shows, we think, that in the course of his examination he did ex- 
press the opinion, in substance, that if he had not been misled by the 
telegram of December 4, 1895, and had arrived and prescribed for 
the plaintiff on the morning of December 5, 1895, instead of the 
evening of that day, he could hâve administered remédies which, in 
83 F.— 63 
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his judgment, would hare prevented any suppuration fpôm the af- 
f ected parts or membranes, and thereby bave rendered tbe subséquent 
sàrgieal opération unnecessary. This testimony was admitted with- 
out objection, — in fact, the opinion of tbe witness to tbe effect last 
stated was elicited on eross-examination; and the jury, ràtber tban 
tbe court, were entitled to say wbat weigbt sbould be açcorded to if. 
We think, therefore, tliat tbe trial court did not commit a réversible 
error in leaving tbe jury to détermine wbetber the defendanfs f allure 
to transnait the message properly was tbe proximate cause of tbe 
plaintiff's being subsequently compelled to undergo tbe surgical op- 
ération in question. 

It is furtber assigned for error, however, tbat tbe trial court er- 
roneously instructed tbe jury tbat, in case tbey found for the plain- 
tiff below, then it would be tbeir duty, in assessing ber damages, to 
consider the probability of a permanent impairment of the plaintiff's 
bealtb as a resuit of tbe surgical opération, and ber ability to per- 
form pbysical labor tbereafter; also, tbe expense which sbe bad in- 
curred, if any, as tbe resuit of the delay in transmitting the mes- 
sage. It is claimed on the part of the défendant tbat there was no 
évidence tending to show tbat the surgical opération permanently 
impaired the plaintiff's bealtb, or lessened ber ability to perform 
pbysical labor, or that the mistake made in transmitting the mes- 
sage of December 4tb oecasioned the plaintiff any expense. Tbe 
record supports tbe contention tbat tbe jury were instructed to tbe 
effect above stated, but there seems to be no testimony in tbe rec- 
ord which bas a tendency to show tbat the surgical opération did 
permanently impair tbe plaintiff's bealtb, or tbat it aft'ected ber 
capacity to work in tbe usual way. On tbe contrary, the évidence 
bas a strong tendency to prove that tbe removal, by the opération, 
of certain sexual organs, which bad become permanently diseased, 
bad the effect of restoring tbe plaintiff's bealtb, wbich could bave 
been restored in no other way. It cannot be said in justification of 
this part of the charge that the référence made to an impairment 
of the plaintiff's bealtb, and to a loss of ber ability to work, meant 
no more tban tbat an allowance ought to be made for tbe loss of tbe 
organs wbich bad been removed, because in the same connection 
the court also instructed tbe jury tbat tbey sbould assess damages 
for tbe loss ôf said organs, and also for the pain and suffering which 
the plaintiff bad endured as a resuit of tbe removal thereof, It is 
obvions, therefore, that the charge authorized tbe jury, in addition 
to the damages last aforesaid, to assess otber and additional damages 
foi" impaired bealtb, and for a supposed loss of ability to labor. 
We find no évidence on which to base that part of the charge, and 
it may bave influenced tbe jury in making up tbeir verdict. It is 
a well-established rule, in cases of this character, tbat where damages 
are claimed for loss of time incident to an injury, or for expenses 
incurred for medicine and médical treatment, or for a permanent im- 
pairment of healtb, or loss of capacity to labor, there must be some 
évidence before the jury tending to show damages of such a char- 
acter; otberwise an instruction which authorizes a jury to assess 
such damages is misleading and erroneous, and sufflcient cause for 
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a reversai of the judgment, unless it clearly appears that such instruc- 
tion has in fact done no harm. Railroad Co. v. Patillo (Ga.) 24 S. 
E. 958; Mammerberg v. Kailway Co., 62 Mo. App. 563; Railway 
Co. V. Artusey (Tex. Civ. App.) 31 S. W. 319; Telegraph Co. v, 
Drake (Tex. Civ. App.) 29 S. W. 919; Railway Co. v. Eossing (Tex. 
Civ. App.) 36 S. W. 243; Watts v. Eailroad Co. (W. Va.) 19 S. E. 
521; Comasbey t. Railroad Co. (N. D.) 55 N. W, 732; Campbell v. 
Alston (Tex. Civ. App.) 23 S. W. 33; Oulberaon v. Railway Co., 50 
Mo. App. 556; Cousins v. Railway Co., 96 Mich- 386, 56 N. W. 
14. In some cases injuries are sustained which are of such a nature 
as will, in themselves, warrant an inference that they will per- 
manently aiïect the injured person's health, or lessen bis or ber 
capacity to labor; but in the présent case we cannot say that the 
injuries inflicted by the surgical opération were of such a character 
that the jury were at liberty to infer therefrom that the health of 
the plaintiff would be permanently affected, or that her capacity to 
labor would be thereby impaired. It is just as reasonable to sup- 
pose, in the absence of any évidence on the subject, that she sus- 
tained no loss in either of thèse respects. The resuit is that the 
instruction last réferred to was erroneous, and, as it may hâve had 
the effect of increasing the damages, the judgment of the circuit court 
must be reversed, and the cause remanded for a new trial. It is so 
ordered. 



In re MOSBS. 
(Circuit Court, S. D. New York. December 11, 1897.) 

1. Aliens— Exclusion— Rbview op Décision op Immigration Officers. 

TJnder the immigration law (28 Stat. 390, c. 301), proviaing ttiat the déci- 
sion of the immigration offlcers against the admission of an alien to the 
TJnlted States shall be final unless reversed on appeal by the secretary of 
the treasury, such décision is net reviewable by the courts, where it Is 
shown that the person exeluded is an alien, and that the décision was made 
in the way requlred by the statute. 

2. Same— Family ov Immigrant— Déclaration of Intention. 

An Immigrant does not cease to be an alien merely by declaring hls in- 
tention of becoming a citizen of the United States, so as to relieve hls wife 
and minor children from the opération of the law governlng the admis- 
sion of aliens. 

Pétition of Marcus Moses for Writ of Habeas Corpus. 

Petitloner came to this country from Koumania, of which country he was 
a native, and on March 23, 1897, declared his Intention of becoming a citizen 
of the United States. Since his arrivai he has resided In the clty of New 
Tork. On November 23, 1897, Yette Moses, wife of the petitloner, and five 
of their children under ten years of âge, arrived at this port by ttie steam- 
ship Obdam, and demanded to be permitted to land. On inspection made In 
accordance with the immigration laws of the United States, they dld not ap- 
pear to the inspecting offlcers to be clearly, beyond doubt, entitled to admis- 
sion, and were thereupon detained for a spécial inquiry, as proVided by sec- 
tion 5 of the act of March 3, 1893. Thereupon a spécial inquiry was held, as 
provlded by the statute, and the ofllcials conduetlng the same dld not make 
the favorable décisions requlred by law to entltle them to admission, but 
held that two of the children were sufferlng from a loathsome contagious 
disease, and fbat the mother and the other three children were persons llkely 



996 83 FEDERAL REPORTER. 

to become a public charge. Thereupon ail were exeluded from admlssloû 
into the TJnlted States, and are now detained at the barge office Immigrant 
station pending their return to the country whence they came. 

J. Brôwnson Ker, for the motion. 
Lorenzo Ullo, opposed. 

LACOMBE, Circuit Judge (after stating the facts). The act of 
August 18, 1894, c. 301 (28 Stat. 390), provides that: 

"In every case where an aUen is exeluded from admission into the United 
States under any law or treaty now existing or hereafter made, the décision 
of the appropriate immigration or custom ofBcers, if adverse to the admission 
of such allen, shall be final, unless reversed on appeal to the secretary of the 
treasury." 

If, therefore, the petltioner's wife and children are "aliens," this 
court cannot inquire into the correctness of the décision of the im- 
migration offlcers. Lem Moon Sing v. U. S., 158 U. S. 540, 15 Sup. 
et. 967. In other words, the only jurisdictional facts which it is 
necessary for the respondent to establish in a proceeding of this 
character are — First, that the person seeking admission is an alien; 
and, second, that the immigration officers made their décision in 
the way in which the statute requires. It is no longer necessary 
for the respondent to ofler proof in this court that such person is 
an immigrant, as was the case before the passage of the act of 1894, 
supra, and while the earlier acts only were in force. The décisions 
of this court cited on the brief (In re Martorelli, 63 Fed. 437; In re 
Maiola, 67 Fed. 114) were rendered under the earlier acts, and are 
no longer applicable. 

The petitioner relies upon an exception contained in the statute 
which excludes persons suffering from a loathsome or contagions 
disease, or persons likely to become a public charge, in thèse words : 

"But this section shall not be held to exclude persons living in the United 
States from sending for a relative or friend, who is not of the exeluded 
classes," etc. 

But under the act of 1894 the décision of the immigration officers 
that a person seeking admission is of the exeluded class is not re- 
viewable in the courts. 

It is further contended that petitioner is not an alien, and that, 
therefore, his wife and children are not aliens. Undoubtedly the 
citizenship of his wife and children is the same as his own; but 
upon the record it does not appear that the petitioner is, as he 
contends, a citizen of the United States. He began as an alien, — 
a subject of the king of Roumania. He did not change his condi- 
tion nor his allegiance by merely coming to this country nor by 
residing hère. Nor has his déclaration of intention altered the 
situation. He does not by that document renounce his allegiance, 
but merely déclares that it is his intention so to do at some later 
day; and so long as his foreign allegiance continues he remains an 
alien. Lanz v. Rajadall, 4 Dill. 425, Fed. Cas. No. 8,080; Maloy v. 
Duden, 25 Fed. 673; City of Minneapolis v. Remn, 6 0. 0. A. 31, 56 
Fed. 576. 

The writ is dismissed. 
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UNITED STATES V. WILLIAMS. 

(District Court, N. D. Californla. December 8, 1897.) 

No. 3,453. 

1. Ai/iBNs — Déportation or Chinese — Evidence of Résidence. 

The provision of the act of May 5, 1S92, § 6, as amended by Act Nov. 3, 
1893 (28 Stat. 7), that any Chinese laborer found within the jurisdiction of 
the United States without the certificate of résidence required by that act 
shall be ordered deported unless he shall establish "by at least one crédible 
vyitness, other than Chinese," that he was a résident on May 5, 1892, leaves 
no room for construction, and gives the judge before ■whoin such person is 
brought no discrétion to accept any other testimony than that prescribed. 

2. Same. 

The power of congress to prescribe such rule of évidence In proceedings 
for the déportation of OMnese aliens is include<î within its gênerai au- 
thority to exclude aliens, or to prescribe the conditions upon which they 
may remain in the United States. 

3. Samb — PitooEEDiNas— Ai,i,b;gations in Complaint. 

Where a complaint is filed for the déportation of a Chinese laborer under 
28 Stat. 7, on the ground that he is without the certificate of résidence 
required by that act, an allégation therein that such laborer was a rési- 
dent of the United States on May 5, 1892, is surplusage, and cannot take 
the place of the évidence of such fact required to be furnished by the 
défendant 

Proceeding for the déportation of George Williams, a Chinese 
laborer. 

Bert Schlesinger, Asst. U. S. Atty. 
Thomas D. Kiordan, for défendant. 

DE HAVEN, District Judge. The complaint in this proceeding 
charges that the défendant, George Williams, was on and before the 
5th day of May, 1892, a Chinese laborer, within the limita of the 
United States, and entitled to remain therein only upon the terma 
prescribed by the act of congress entitled "An act to prohibit the com- 
ing of Chinese persons into the United States," approved May 5, 1892 
(27 Stat. 25), and the act of November 3, 1893 (28 Stat. 7), amendatory 
thereof; and that he bad at ail times since the flrst-mentioned date 
remained, and now ia, within the limita of the United States, without 
having procured the certificate of résidence required by the provisions 
of the said act of May 5, 1892, and the act of November 3, 1893, 
amendatory thereof. The testimony of the défendant himself was to 
the effect that he came to the United States about the year 1877, and 
has since that time regarded the city of New York as his home. On 
May 5, 1892, he was a steward on board an American ship, and at 
ail times between November 3, 1893, and May 5, 1894, was also a 
steward on board of an American vessel sailing on the high seas, and 
without the actual territorial limits of the United States. 

By the act of November 3, 1893 (28 Stat. 7), section 6 of the act 
entitled "An act to prohibit the coming of Chinese persons into the 
United States," approved May 5, 1892, was amended so as to read : 

"And it shall be the duty of ail Chinese laborers within the limits of the 
United States who were entitled to remain in the United States before the 
passage of the act to which this is an amendment to apply to the collector of 
internai revenue of their respective districts within six months after the 
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passage of thîs act for a certificate of résidence; and any Chlnese laborer 
within the limlts of the Uulted, States who shall negleet, fall, or refuse to com- 
ply with the provisions of this act, and tlie act to which this is an amendment, 
or who, af tfer tlie expiration of said six montlis, shall be found within the 
jnrisdictlon of the United States without such certificate of résidence, shall be 
deemed and adjudged to be unlawfuUy within the United States, and may be 
arrested, * * * and taken before a United States judge, whose duty it shall 
be to order that he be deported from the United States, * • • unless he 
shall establish clearly to the satisfaction of said judge that by reason of acci- 
dent, sickness, or other unavoidable cause he bas been unable to procure hls 
certificate, and to the satisfaction of said United States judge, and by at least 
one crédible witness, other than Chinese, that he was a résident of the United 
States, on the 5th day of May, 1892." 

The défendant is a Chinese laborer, and without the certificate of 
résidence required by the acts of congress above referred to, and was 
the only person who testifled to the fact that he was on board an 
American ship on the 5th day of May, 1892. This being the case, the 
finding of the spécial référée that défendant "has not established 
clearly to my satisfaction, by any witness whatsoever other than 
Chinese, that he was a résident of the United States on the 5th day 
of May, 1892," and his conclusion of law "that said défendant is un- 
lawfuUy within the United States, and not entitled to be and remain 
tlierein," must be approved. 

The language of the act of congress above quoted, which provides 
that a Chinese laborer without a certificate of résidence must, in a 
proceeding like this, prove to the satisfaction of the judge, "by at 
least one crédible witness other than Chinese," that he was a résident 
of the United States on the 5th day of May, 1892, is so clear that by 
no possible construction would the court be authorized to hold that 
such fact can be established without the testimony of such witness ; 
and there is nothing in this conclusion which at ail conflicts with the 
cases of In re Chin A On, 18 Fed. 506, and In re Leong Yick Dew, 19 
Fed. 490. Jn thèse cases it was held, in effect, that the section of the 
act of congress of May 6, 1882, requiring ail Chinese laborer s seeking 
to land in this country to produce before the coUector of the port, aa 
the only évidence of their right to land, a certificate signed by a col- 
lecter of customs, and showing that such laborers were résidents of 
the United States on the 17th day of November, 1880, or had corne 
into the United States before the expiration of 90 days after the 
passage of said act of May 6, 1882, should not be construed as apply- 
ly to Chinese laborers who left the United States between November 
17, 1880, and the date on which collectors of customs were prepared 
to issue the certiflcates provided for by that act. The act thus con- 
strued was entitled "An act to exécute certain treaty stipulations re- 
lating to Chinese"; and Sawyer, circuit judge, in delivering the opin- 
ion of the court in Re Leong Yick Dew, 19 Fed. 490, said that it was 
manifestly the intention of that law "to carry out in good faith the 
stipulations of the treaty," to the effect that Chinese laborers who 
were in this country on November 17, 1880, the date of such treaty, 
should be allowed to go from and come to the United States of their 
own free will and accord; and it was because any other construction 
would hâve been in conflict with such manifest intention that the 
conclusion was reached in that case that, notwithstanding the 
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broad language requiring ail Chinese laborers to produce the certifl- 
cates called for by that act, as the only évidence of their right to land 
in the United States, congress must necessarily hâve intended to ex- 
cept from such provision those Ohinese laborers entitled to enter the 
United States under that treaty, but who, by reason of their departure 
from the United States after the date of such treaty, and prior to the 
time when collectors of customs were prepared to issue the certificates 
required by that act, could not possibly obtain such certificates. And 
this construction was approved by the suprême court of the United 
States in Chew Heong v. U. S., 112 U. S. 554, 5 Sup. Ct. 255, in which 
case the court said, in construing the same act of May 6, 1882 : 

"The plalntiff in error left this country after the ratification of the treaty, 
having the right, seeured by its articles, to return, of his own f ree will, with- 
out being subject to burdens or régulations that materially interfère with its 
enjoyment. The législative enactments, in question should receive such a 
construction, if possible, as will save that right, while giving fuU efïect to 
the intention of congress. That resuit can be attained consistently wlth recog- 
nized rules of interprétation. 'Lex non intendit aliquid Impossible' is a fa- 
millar maxlm of the law. The supposition should not be indulged that con- 
gress, while professing to faithfuUy exécute treaty stipulations, and recog- 
nizing the fact that they seeured to a certain class the 'right to go from and 
come to the United States,' intended to make its protection dépend upon the 
performance of conditions which It was physically impossible to perform." 

But the question presented hère is entirely différent. In providing 
that, in a proceeding like this, a Chinese laborer, who is without a cer- 
tiflcate of résidence, must prove by at least one crédible witness, other 
than Chinese, that he was a résident of the United States on the 5th 
day of May, 1892, the law does not require a légal impossibility ; nor 
does it impose upon the défendant or others of his race a condition not 
in hannony with the gênerai intent and object of the statute. It may 
be inconvénient for the défendant at this time to produce such a wit- 
ness before the court, and it is possible that there may be no person, 
other than Chinese, now living, who can testify to the fact necessary 
for him to show in this case, to wit, that he was a résident of the Unit- 
ed States, or, what is the same thing, was, as is claimed by him, sailing 
in an American vessel upon the high seas, and therefore within the ju- 
risdiction of the United States, at the date of the passage of the act of 
May 5, 1892. It may be that the law, in making the défendant, 
or any one of his race, incompétent as a witness to prove such fact, 
works in this particular case a hardship ; but the court cannot, for this 
reason, suspend its opération. Congress has undoubted power to pre- 
scribe the conditions upon which aliens shall be permitted to remain 
in the United States ; and, in the exercise of this power, it might hâve 
enacted that any Chinese laborer f ound in the United States without 
the certiflcate of résidence required by the act of congress should "be 
removed out of the country by executive officers, without judicial trial 
or examination, just as it might bave authorized such oificers absolute- 
ly to prevent his entrance into the country." Fong Yue Ting v. U. S., 
149 U. S. 728, 13 Sup. Ct. 1028. And, in the case just cited, it was 
said, in paasing upon the question of the right of congress to require 
the défendant in this class of cases to prove the fact of his résidence 
by at least one crédible white witness: 
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"The proTislon which puts the burden of proof upon hlm of rebutting tbe 
presumptlon arlslng from his having no certificate, as well as the requirement 
of proof, 'by at least one crédible white witness, that he was a résident of tlie 
United States at the tlme of the passage of this act,' is withln the aclinowledg- 
ed power of every législature to prescrlbe the évidence which shall be re- 
ceived, and the efCect of that évidence, in the courts of its own government." 

Indeed, it is periectly apparent that the plenary authority of con- 
gress to prescribe the rules of évidence, or the competency of witnesses, 
upon the hearing or trial of a proceeding like this, is necessarily in- 
cluded within its gênerai power to exclude aliens, or to prescribe the 
conditions upon which they shall be permitted to remain in the United 
States. 

It is, however, claimed by the défendant that as the compiaint in 
this proceeding allèges that he was a résident of the United States on 
the 5th day of May, 1892, the United States is bound by such alléga- 
tion, and he was not caUed upon to establish the fact of such résidence 
by proof. This contention présents, in my opinion, the most serions 
question in the case. It was said in the case of Fong Yue Ting v. 
U. S., 149 U. S. 729, 13 Sup. Ct. 1028, that in this class of cases «no 
formai compiaint or pleadings are required, and the want of them does 
not afEect the authority of the judge or the validity of the statute." 
Howeyer this may be, I am satisfied that formai pleadings in a pro- 
ceeding like this are perfectly proper; but it is not necessary for a 
compiaint in such a proceeding to allège anythlng further than that 
the défendant is a Chinese person, and is found within the United 
States without the certificate of résidence required by the act of con- 
gress of November 3, 1893 (28 Stat. 7). The allégation that défend- 
ant was a résident of the United States on May 5, 1892, is theref ore to 
be regarded as surplusage. It was whoUy unnecessary, and, in my 
opinion, such superfluous matter cannot be allowed to take the place of 
the testimony of one crédible witness, other than Chinese, required by 
the act of congress just referred to. At most, it cannot be regarded 
as haTing any greater effect than a mère aflldavit ; and the aASdavit 
of a crédible white witness would not be compétent évidence to prove 
the fact of résidence, as required by the act of congress. In other 
words, the court is not permitted to accept any other proof of the fact 
of defendant's résidence in the United States on May 5, 1892, than 
that prescribed by the act of congress. 

For thèse reasons, the exceptions to the report of the spécial référée 
wUl be overruled, and a judgment will be entered to the effect that 
the défendant be deported from the United States to China. 



UNITED STATES v. FIFTY CASES OF DISTILLED SPIHITS. 

(District Court, D. Oregon. Decem'oer 1, 1897.) 

No. 4,251. 

Commerce— Importation of Spirtts into Alaska— Violation op Régulations. 
An attempt to export distilled spirits from a port of the United States 
cannot be construed as an attempt to import such spirits into the terri- 
tory of A.laslia, in violation of the régulations prohibiting such importation, 
made by the président under Kev. St. § 1956, though such importation was 
intended by the sliipper. 
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John H. Hall, U. S. Atty., and Charles J. Schnabel, Asst, U. S. 
Àtty. 

John M. Gearin and W. T. Hume, for claimant 

BELLINGEE, District Judge. This is a proceeding hy the United 
States for the forfaiture, under section 1955 of the Revised Statutes, 
of 50 cases of distilled spirits, for an attempted unlawful importa- 
tion thereof into the territory of Alaska. Shortly stated, this charge 
is that the 50 cases of spirits were placed upon the dock at Port- 
land for unlawful importation into Alaska, and that, for the purpose 
of misleading the offlcers of the customs service, the packages were 
labeled "Cumberland and Homemade Tomato Catsup"; that while 
on said wharf for said unlawful exportation from' Portland, and un- 
lawful importation into Alaska, "and while then and there being at- 
tempted to be imported into" Alaska, and before they were actually 
placed on board the steamer for shipment, they were seized by the 
collector of customs. The packages were not, in fact, exported, but 
the govemment contends that they were attempted to be exported, 
in the act of placing them on the dock for shipment. It is also con- 
tended for the United States that this attempted exportation is, in 
eflect, an attempt to import the packages into Alaska, for the reason 
that the attempted exportation from Oregon was with a view to 
their unlawful importation, as stated. That part of section 1955 
necessary to be considered is as f oUows : 

"The président shall hâve power to restrict and regulate or to prohibit the 
importation and use of fire-arms, ammunition, and distilled spirits into and 
within the territory of Alaska. The exportation of the same from any other 
port or place In the TJnited States, when destined to any port or place in 
that territory, and ail such arms, ammunition, and distilled spirits, exported 
or attempted to he exported from any port or place in the TJnited States and 
destined for such territory, in violation of any régulations that may be pre- 
scribed under this section, and ail such arms, ammunition, and distilled spirits 
landed or attempted to be landed or used at any port or place in the territory, 
in violation of such régulations, shall be forfeited." 

It is probable that the words in this statute, "the exportation of 
the same from any other port or place in the United States, when 
destined to any port or place in that territory," with which the 
second sentence in this section begins, were intended as a part of 
the flrst sentence, which they follow; otherwise it is impossible to 
give a meaning to thèse words. In the Statutes at Large (15 Stat. 
241) the clause quoted is preceded by the word "and," with which 
this sentence is made to begin. The section, as thus corrected, pro- 
vides that : 

"The président shall hâve power to restrict and regulate, or to prohibit the 
Importation and use of flre-arms, ammunition and distilled spirits into and 
wlthin the territory of Alaska, and the exportation of the same from any 
other port or place In the United States, when destined to any port or place 
in that territory, and ail such arms, ammunition, and distilled spirits exported 
or attempted to be exported from any port or place in the United States and 
destined for such territory, in violation of any régulations that may be pre- 
scrlbed under this section, and ail such arms, ammunition, and distilled spirits 
landed or attempted to be landed or used at any port or place In the territory, 
in violation of such régulations, shall be forfeited," etc. 



1002 



83 FEDBBAU REPOETEH. 



As thus read, the président is empowered, not only to restrict 
and regulate or proMbit tke importation of the prescribed articles 
into Alaska, but their exportation from any place in the United 
States. So far as the particular case is concerned, it is immaterial 
whether the statute is read to empower the président to regulate, 
restrict, or prohibit the exportation of the articles iù question from 
places in the United States, since there has been no exercise of such 
power by the président, and there is therefor no prohibition against 
the exportation of spirits for importation into Alaska, unless the 
latter includes the former; and this is what is contended for by 
the government. However read, the section clearly distinguishes be- 
tween the exportation of the contraband goods from places in the 
United States and their importation into Alaska. Each is made a 
ground of forfeiture "when it is in violation of the presidential rég- 
ulation," and, without this, thèse words are opposed in their com- 
monly accepted meaning. It would be an unnatural and unheard-of 
use of wor-ds to say that the attempt to export from one port in- 
volves an attempt to import into another, leaving out of considéra- 
tion the fact that the act authorizes the président to prescribe régu- 
lations against each. The fact that the 50 cases of distilled spirits 
were labeled "Cumberland Homemade Cafsup" has no bearing upon 
the question of an attempt to import into Alaska. This false désig- 
nation is évidence of an intention to violate the presidential régula- 
tion against the importation of spirits into Alaska; but the intent 
is not the act, nor an attempt to commit it. The fraudulent device 
of the labels shows a contemplated crime against the United States, 
but this does not warrant the court in doing violence to the statute 
in order to punish those who are preparing to violate it. Thèse 
packages of spirits were doubtless prepared for unlawful shipment 
to Alaska, and they were placed on the wharf for such shipment. 
It adds nothing to say that they were in transit from Portland when 
seized. They were not in transit from Portland, and the libel so 
shows. They were on the wharf in Portland. _ At most, there was 
an attempt to export; but, as already stated, tllere is no régulation 
against such an attempt. It is not for this that forfeiture is asked, 
or, under existing régulations, can be had. The exceptions to the 
iibel are allowed. 



HABTZELL v. UNITED STATES. 
! (District Court, S. D. Illinois. December 24, 1897.) 

Internai, Rb venue — Spécial Taxes — What Constitdtes Dealer tw Oleo- 
margakine. 

A merchant does not become a dealer in oleotaargarine, and subject to 
specialtàx as sucb, by permitting packages ordered by an hôtel keeper 
from a wholesale bouse, tbrougli its salesman, to be shipped in his name, 
simply as an accommodation, and as a guaranty that the prlce would be 
paid, 'where he had no part in making the sales, and reeeived no profit 
thereon. 

This was a pétition flled by Judd O. Hartzell to recover spécial 
taxes assessed against him as a wholesale dealer in oleomargarine, 
and paid under protest. The United States demurred to the pétition. 
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Geo. Edmunds and O'Harra, Scofield & Hartzell, for petitioner. 
J. 0. Humphrey, for the United States. 

ALLEN, District Judge. Judd 0. Hartzell filed bis pétition on the 
16th day of November, 1895, duly swom to, in the United States dis- 
trict court, asking for judgment against the United States for an in- 
ternai revenue tax as dealer in oleomargarine, which he allèges was 
improperly assessed against hini. The petitioner states: 

ïhat about the Ist of March, 1894, he was notified by J. L. Wilcox, coUectoi- 
of internai revenue for the Eighth collection district, at Springfiold, 111., that 
an assessment had been made against him as a Wholesale dealer in oleomai^- 
garine at Laharpe; that the amount of the taxes so assessed, under the inter- 
nai revenue laws of the United States, was $!(» for the 4 months endlng 
June 30, 1893, and $480 for the 12 months ending June 30, 1804; that said 
taxes, with the penalty, amounted to i960; and that said collecter demanded 
payaient thereof, and notified petitioner that, if it was not paid, the collecter 
would proceed to distrain and sell property of petitioner. tJpon receiving this 
notice, petitioner prepared évidence, in the form of affidavits, and presented 
the same to said Wilcox, as such collecter, showing that petitioner was not, 
and had not been, a dealer in oleomargarine. That thèse affidavits not then 
being in petitioner's possession (having been forwarded to Washington City), 
petitioner was unable to give a copy of the same, but they were suîostantjally 
the same as Exhibits A and B, filed with the pe'tition. And petitioner tJiere- 
upon asked that the assessment be vacated, abated, and set aside, but bis 
said request was refused. TJpon such refusai, petitioner appealed to the 
commissioner of internai revenue, at Washington, D. C, and presented to hiiu 
proof showing the fact, fuUy, that petitioner had never dealt in oleomargarine, 
and made exhibits of such proof, and asked said commissioner to set aside, 
vaeate, and abate said assessment, which request was refused by said 
commissioner, and petitioner informed he must pay the tax and penalties 
thereon, and, if he desired redress, he must seek the same in court. That 
petitioner thereupon paid to said Wilcox, as such coUector, under protest, the 
sum of $960, in full of said assessment and penalties required by said col- 
lecter to be paid, on the 30th day of November, 1894. Petitioner then made 
application to said collector to refund to him said $960, tax and penalty ex- 
acted of him, and whlch he was required to pay under protest, as aforesaid. 
That the same was not refunded by said collector. Afterwards, in due tlme, 
petitioner took and made an appeal to the commissioner of internai revenue, 
aceording to the provisions of the law in that regard, and the régulations of 
the secretary of the treasury established in pursuance thereof, and furnished, 
upon blanks provided by said commissioner, the facts and cireumstances in 
the case. That said appeal was taken In December, 1894, and the matter 
was pendlng before said commissioner until the spring of 1895, when a déci- 
sion was rendered by said commissioner adverse to petitioner. 

The pétition further allèges that the substantial and material 
facts were: 

That he was running a gênerai store at Laharpe, a town of about 1,500 
inhabltants, in Hancock county, Illinois, but that he never handled oleomar- 
garine, in any manner. That an hôtel keeper in said town of Laharpe (Harry 
Owens) wanting some oleomargarine for use in his hôtel, applied to one 
Charles Clark, the traveling salesman of the wholesale grocery house of Reid, 
Murdoek & Fisher, of Chicago, and who stopped at the hôtel of said Owens 
when in Laharpe, on his regular trips, selling goods to merchants of Lahaipe. 
That said Clark corftracted with said Owens for one tub of oleomargarine. 
That after said order had been taken by said Clark from said Owens, and 
they had agreed upon the price and quantity, said Clark and Owens came 
to petitioner's store, and said Owens, in the présence of said Clark, stated 
to petitioner that he had bargained for a tub of oleomargarine from said 
Clark, but that he had no rating with said Clark's house, of Reid, Murdoek 
& Fisher, and asked petitioner, in the présence of said Clark, to permit him 
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to have said oleomargarine shipped to hlm In Ihe name of sald petitioner. 
That sald Olark thereupon assured petitioner that by so dolng he would not 
Incur any llabllity as a dealer in oleomargarine, but would simply be a guar- 
antor for sald Owens that he would pay for the same. That, with that under- 
standlng, petitioner consented that said tub of oleomargarine mlght be shipped 
In hls name to sald Owens. That said tub came billed and eharged in peti- 
tioner's name, but was recelved and pald for by said Owens, and never was 
in any manner entered on petitioner' s books, or became any part of hls stock 
of goods. That sald Owens afterwards, on two or three différent occasions, 
ordered a tub of oleomargarine from said Clark. That ail of said tubs con- 
talned about forty pounds, and each order was made by said Owens, and he 
ordered the oleomargarine for hls own use, and the same was used by him 
In hls hôtel, and he so ordered the same by agreement between him and said 
Clark; petitioner, as a matter of accommodation to said parties, simply con- 
sentlng that the same might be billed In petltloner's name to said Owens, and 
each tub was shipped In petltloner's name, the same as the flrst tub. That 
petitioner long afterwards learned, but dld not then know, that sald Reid, 
Murdock & Flsher dld not have sald oleomargarine In stock, but obtalned the 
same from Armour & Oo., of Chicago, and had that company ship the same, 
but that It was billed put to Owens In the name of petitioner by said Reid, 
Murdock & Flsher, and petitioner supposed that it was shipped by them. It 
was recelred by said Owens under hls said agreement with said Clark, and 
pald for by said Owens. That afterwards sald Owens in like manner pur- 
chased from one Plerce, a traveling salesman for Armour & Oo., of Chicago, 
who also stopped with said«Owens at hls hôtel on trips through the county 
selllng goods, a tub of oleomargarine, of about the same size. That he pur- 
chased the same of sald Plerce in the same way, and under a like agree- 
ment had with said Clark. That the same was shipped and billed to said 
Owens In the name of petitioner at the request of said Ovs^ens and Plerce, for 
the reason, as given by them, that said Owens had no ratlng with Armour 
& Co., and that petitioner would thereby become surety for the payment of 
the same. That petitioner neyer bought any oleomargarine of said Armour 
& Co., or any other person, for hlmself, or for the purpose of dealing in the 
same, or keeplng It in stock, or trading in It, as a wholesale or retall dealer. 
That hls name was simply used by sald Owens and said traveling salesman 
and thejr said house, at their request, for the purpose aforesaid, and without 
any Intention on the part ht your petitioner to handle oleoniarg.irme, or be- 
come a dealer therein. That altogetlier there were nlne tubs, of about forty 
pounds each, sold to sald Owens, and shipped and billed In the name of peti- 
tioner, Including the sales made by both Clark and Plerce. The first tub was 
shipped about the last of February, IS^S, and it was, if petitioner recollects 
correctly, ail shipped between that date and June 30th foUowing, except about 
two tubs which were shipped some time In .Tune or July. That thls is the 
only oleomargarine that petitioner, or his name, was ever connected with in 
any manner whatsoever, and that thls was ail sold to sald Owens, and was 
shipped and billed In the name of petitioner. That most of it was recelved 
and taken from the freigtit dépôt in Laharpe direct to Owens' hôtel. A few 
tubs may have been brought by freight haulers to petltloner's store, but. If 
so, It was taken immediately from there to Owens' hôtel; and none of it 
was ever examined or inspected or seen by petitioner, and he knew nothing 
whatever about it, f urther than already stated. None of It was ever handled 
or carried In stock by petitioner, or sold or dealt In by hlm. Petitioner never 
at any time, directly or Indlrectly, dealt in oleomargarine, and never at any 
time had anything to do with the same, except as before set forth. That what 
he dld then In connection with sald nlne tubs was done at the request of sald 
parties, and as the agent of said Owens, and to accommodate him and said 
Clark and sald Plerce, and thelr sald wholesale houses. . That said Clark and 
Plerce were gênerai traveling salesmen for sald wholesale houses, and each 
of them had a full knowledge of ail the facts at the time said oleomargarine 
was sold to said Owens, and shipped to him in petltloner's name. That peti- 
tioner was never promlsed any rémunération, and never made any charge, 
and never at any time, directly or indlrectly, received any profit or commis- 
Bion on sald oleomargarine, and never at any time expected to or attempted 
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to receive any profit, commission, reward, or rémunération. That, in consent- 
Ing tliat his name miglit be used, lie did so solely for the accommodation of 
ail parties, and for no other purpose whatsoeTer, and whoUy without reward 
or rémunération. 

To this pétition the United States district attorney has interposed 
a gênerai demurrer, and, such demurrer, under well-settled rules, ad- 
mitting the truth of ail facts well pleaded, the question arises, do 
the facts alleged in the pétition entitle the petitioner to relief in this 
court? 

It is provided in the "United States statutes on the subject of 
internai revenue, relative to suits for recovery of taxes wrongfully 
coUected (Kev. St. 1878 [2d Ed.] p. 619, § 3226), that: 

"No suit shall be maintalned In, any court for the recovery of any internai 
tax alleged to hâve been erroneously or illegally assessed or collected, or of 
any penalty claimed to hâve been collected witbout authority, or of any sum 
alleged to hâve been excessive or in any manner wrongfully collected, until 
appeal shall hâve been duly made to the commlssioner of the internai revenue, 
accordlng to the provisions of law in that regard, and the régulations of the 
secretary of the treasury established in pursuance thereof, and a décision of 
the commlssioner has been had therein; provided, that if such décision is 
delayed more than six months from the date of such appeal, then the said 
suit may be brought, without flrst having a décision of the commlssioner, at 
any time wlthin the period limited in the next section." 

Full compliance with the foregoing section is averred in the péti- 
tion. 

Section 2, p. 559, of the Supplément to the Revised Statutes of the 
United States of 1874-91 provides: 

"That the district courts of the United States shall hâve concurrent juris- 
diction with the court of claims as to ail matters named in the preceding sec- 
tion where the amount of the claim does not exceed one thousand dollars." 

AU the necessary allégations required by section 5, p. 560, of the 
Supplément to the Revised Statutes of the United States are also 
contained in the pétition. Indeed, it has not been contended in sup- 
port of the demurrer that the pétition is subject to technical objec- 
tion; but it is strenously insisted that the substantial facts and cir- 
cumstances set up in the pleading make the petitioner, Hartzell, a 
Wholesale dealer in oleomargarine. The authorities cited in support 
of this position do not seem to sustain it. They are mainly liquor 
cases, under the internai revenue law, and establish fuUy the doctrine 
that one sale constitutes the party making it a dealer. This is un- 
questionably the rule, at least in this circuit, and would apply equally 
to the sale of oleomargarine. But do the facts set up in the péti- 
tion, and admitted, for the purposes of the inquiry, to be true, show 
a sale of oleomargarine by Hartzell to Owens, or to any other person? 
Owens was an hôtel keeper in the town of Laharpe. Clark was a 
traveling salesman for Reid, Murdock & Fisher, of Chicago. Hart- 
zell was a merchant living and doing business also in Laharpe. 
Owens wanted a tub of oleomargarine to use at his hôtel. Clark, 
the traveling man, stopping with Owens when in Laharpe, wanted 
to sell it to him. The terms were agreed apon, but, Owens having 
no rating with Clark's house, it became necessary to give some 
security for the payment of the price. The parties, Owens and 
Clark, went together to Hartzell, who agreed that the oleomargarine 
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might be sMpped in his name, and that he would stand good for the 
purchase money, but expressly stipulated that be was not to re- 
ceive or handle, or hare anytbing to do with, the goods, except 
to see that Owens paid for them. It turned ont that Beid, Murdock 
& Fisher, in Chicago, did not handle oleomargarine, or at least did 
not then hâve it in stock, but went to Armour & Oo., Chicago 
manufacturers, and had it shipped to Owens in the name of Hart- 
zell. Several tubs were shipped under the same circumstances. 
Afterwards Pierce, a traveling salesman for Armour & Co., who also 
stopped at the hôtel kept by Owens, solicited and secured orders for 
oleomargarine from Owens under precisely the same circumstances 
and conditions existing at the time be purchased from Clark. In 
ail, nine tubs were shipped to Owens in Hartzell's name, who re- 
ceived and paid for the same, including the freight, and used it in 
his hôtel. Hartzell's act was that of a mère agent of Owens. He 
simply agreed to guaranty payment of the price of the oleomargarine, 
stipulating at the time that he was to bave nothing to do in handling 
or caring for it. In no event was he to receive one cent of gain or 
profit out of the transaction. Was there any sale of the oleomar- 
garine by Hartzell to Owens? In section 243 of Benjamin on Sales 
it is said: 

"But then, in some cases, a broker, though acting as agent for a principal, 
makes a eontract of sale and purchase in his own name. In such case he may 
be sued by the party with whom he bas made such eontract, for a nonful- 
flUmeut of it. But so, also, may his undisclosed principal; and, although the 
agent may be liable upon the eontract, yet I apprehend nothing passes to him 
by the eontract. The goods do not become his. He eould not hold them, 
even if they were delivered to him, as against his principal. He could not, 
as it seems to me, in the absence of anything to give him a spécial property 
in them, maintain any action in which it was necessary to assert that he was 
the owner of the goods. The goods would be the property of his principal, 
and although two persons, It is said, may be liable on the same eontract, yet 
It is impossible that two persons can each be the sole owner of the same 
goods. Although the agent may be held liable, as a contractor, on the eon- 
tract, he stlll is only an agent, and lias acted only as agent. He could not be 
sued, as it seems to me, merely because he had made the eontract of pur- 
chase and sale in his own name with the vendor, even though the eontract 
should be in a form which passes property in goods by the eontract itself by 
a third person, as if he (the broker) were the owner of the goods; as if, for 
instance, the goods were a nuisance or an obstruction, or, as it were, tres- 
passing, he would successfully answer sucn an action by alleging that he 
was not the owner of the goods, and by proving that they were the goods 
of his principal, till then undisclosed. If he could not be sued for any other 
tort merely on the ground that he had made the eontract in his own name 
with the vendor, it seems to me that he cannot be successfully sued merely on 
that ground by the real owner of the goods as for a wrongfui conversion of 
the goods to his own use." 

If the position should be assulned that there was no agency 
existing between Owens and Hartzell, unless knowledge of that 
agency should be shown to Armour & Co. and to Reid, Murdock & 
Fisher, the answer is a ready and complète one, — ^that they had such 
notice through their traveling salesmen, their agents, who respec- 
tively called upon Owens, and they together agreed upon the price 
and terms, and, after the price and terms had been agreed upon, then 
the matter was submitted to Hartzell, as alleged in the pétition 
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The knowledge of their traveling men, agents of Reid, Murdock & 
Fislier and of Armour & Co., is notice to their principal. "The 
gênerai doctrine that the knowledge of an agent is the knowledge 
of the principal cannot be doubted." Hoover t. Wise, 91 U. S. 308, 
and cases there cited. It is conceded that the laws of the United 
States should be liberally construed, for the government, against ail 
who attempt to commit fraud, or thwart the purpose and duty to col- 
lect revenue. But in this case, according to the pétition, there was 
no bad purpose on the part of Hartzell or any one else. Nor was 
there anything in the transaction wearing the appearance of evil. 
The manufacturei*s of the oleomargarine, Armour & Co., had paid the 
spécial tax, $480, becoming wholesale dealers, and had a perfect' 
right to sell the goods, of their own production, and at the place of 
manufacture, in the original packages, without paying any other 
tax. 1 Supp. Rer. St. (2d Ed.) p. 505, § 3. Under this statute, 
Armour & Co., manufacturers and wholesale dealers, through their 
agents, did sell, in ail, nine packages of oleomargarine to Owens, 
shipping the same in the name of petitioner, Hartzell ; but Hartzell, 
according to the pétition, never had any such connection with same 
as made him a dealer; and the demurrer must be overruled. 
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(Circuit Court of Appeals, Second Circuit. December 1, 1897.) 

No. 8. 

Infringement oî' CoPTiiiGHT — Dbamatic Composition— Statotort Dam- 
ages. 

The unautliorized performance of a single scène In a copyrighted play 
(such as the railroad scène in Daly's "Under the Gaslight") inay constltute 
a "dramatic composition," in the meaning of Rev. St. § 4906, giving damages 
of $100 for the first and $50 for every subséquent performance of "any 
dramatic composition" for which a copyright has been obtained; and such 
damages may be recovered though no other part of the play is taken. Daly 
V. Webster, 4 C. C. A. 10, 56 Fed. 483, 1 U. S. App. 573, foUowed. 

Same — Appbal — Assignments of Bkror. 

Under an assignment that the court erred In excluding évidence to show 
that a certain l'eature of an infringlng scène In défendants play was not 
a material part of "plaintiff's play," it cannot be held that the court erred 
in excluding évidence that this feature was not a material part of défend- 
ants play, and that bis play continued to be successful after this feature. 
was elimlnated. 

Samb-^Res Judicata. 

A decree in an equity suit that the copyright of a certain play Is valid is 
conclusive in a subséquent action at law between the same parties to recover 
statutory damages, under Eev. Sit. § 49G6. 
Same. 

Under Rev. St. § 4966, It is not essential to a recovery of the statutory 
damages that the giving of an infringing performance shall be a willful vio- 
lation of the copyright. 
Same — Prior Adjudication. 

In a suit in equity for Injunction and accounting with respect to ttie In- 
frlngement of a copyrighted play, where a perpétuai injunction is granted, 
and the cause is referred to a master to ascertain the number of times tbe 
infringlng scène was given, but no accounting of profits is in fact sought 
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or obtained, the decree does not operate to bar the plaintlflf from brlnging 
a subséquent action, under Rev. St. § 4966, to recover statutory damages. 

In Error to the Circuit Court of tiie United States for the Southern 
District of New York. 

Thls case cornes hère upon a wrlt of error brought by the défendant below 
to review a Judgmeat rendered In the circuit court in favor of the plaintiff. 
The action was broitght under section 4966, Rev. St. U. S., which provides 
that any person publlcly performing or representing any dramatlc composition 
for which a copyright has been obtained, without the consent of the propri- 
etor thereof, shall be Ilable for damages therefor; such damages in ail cases 
to be assessed at such sum, not less than $100 for the flrst and $50 for every 
subséquent performance, as to the court shall appear to be just. The history 
of the lltlgatlon, and the facts on vFhlch the judgment now under review was 
entered, are as follows: 

On August 1, 1867, the plainitiff, Daly, duly copyrighted a dramatlc compo- 
sition or play, in flve acts, of which he was the author, owner, and exclusive 
proprietor, entitled "Under the Gasllght." The play was subsequently pro- 
duced by the plaintiff. It pleased the popular taste, and was successful and 
profitable; the plaintiff having received, as fées from différent persons per- 
forming the same under his license, substantial license fées In almost every 
year since 1868. The popularity of the play seems to bave depended in large 
measure upon a scène in the fourth act, known as the "railroad scène." Pre- 
clsely what that is may be seen by référence to the opinions clted Infra from 
6 Blatchf. and 4 C. C. A. Soon after the play was produced, Dion Boucicault, 
without the consent of plaintiff, prepared a play called "After Dark," in 
which he introduced a scène varying slightly from the railroad scène as it 
appeared In "Under the Gasllght," so as to be colorably différent, but sub- 
stantially the same. Boucicault's play was performed In New York by one 
Palmer, agalnst whom Daly brought suit in the circuit court, Southern dis- 
trlot of New York. He obtained an injunctlon; Judge Blatchford flling an 
elaborate opinion, in which he held that the railroad scène In plaintiff's play 
was a dramatlc composition, within the meaning of the copyright statutes, that 
plaintiff was as much entitled to protection in respect of a substantial and ma- 
terial original part of it as he was in respect to the whole, that the railroad 
scène in Boucicault's play contained everything which makes the railroad 
scène in plaintiff's play attractive as a représentation on the stage, and that 
it infringed plaintiff's copyright. Daly v. Palmer (Dec., 1868) 6 Blatchf. 256, 
Fed. Cas. No. 3,552. Some time prier to May, 1889, the défendant in the 
action at bar, William A. Brady, in connection with others, without consent of 
plaintiff, began to produce on the stage the said play of "After Dark," includ- 
ing the railroad scène. On May 20, 1889, plaintiff began a suit in equity for 
Injunctlon and accounting agalnst Brady and his associâtes, in the same cir- 
cuit court. An application for a preliminary injuitetion was denied upon the 
ground that there was a material variance between the reglstered title and 
the published tltle, of "UnOer the Gaslight." Daly v. Brady, 39 Fed. 265. 
When the equity suit came on for final hearing, the judge at circuit followed 
the décision on motion for preliminary injunctlon, and dismissed the bill. Daly 
V. Webster (Nov. 4, 1891) 47 Fed. 903. The plaintiff promptly appealed, and 
the cause came before this court for argument on May 13, 1892, and its déci- 
sion wlll be found reported, under the title "Daly v. Webster," in 1 U. S. App. 
573, 4 C. C. A. 10, 56 Fed. 483. We reversed the décision of the circuit court 
as to the supposed variances in title, and held that the plaintiff's railroad 
scène was a dramatlc composition; that It was protected by copyright; that 
the railroad scène in "After Dark," as Boucicault composed it, and as it had 
been performed by défendant (the imperiled person being saved from death 
by the aid of a "rescuer"), was an infringement, but that. If performed with- 
out the introduction of a rescuer, it would not infringe. There was évidence 
in that suit showing that défendant had produced the scène, sometimes un- 
ehanged from Boucicault's, and sometimes without an independent rescuer. 
the imperiled person saving himself by inadvertently operating a switch. In 
conformlty with the mandate of this court, a decree for perpétuai injunctlon 
agalnst défendants was entered November 5, 1892, and It was referred to a mas- 
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ter to take proof of the number of performances giren by the défendants, and 
where each performance took place; the défendants belng requlred to attend, 
glve évidence, and produce their books and papers. Upon sa'd examinatlon, 
défendants' comisel objected to the défendants belng compelled to produce the 
manuscript play of "After Dark," upon tbe ground that "neitber the défend- 
ant nor hls books can be used against hlm in any proceeding wherein It Is 
sought to obtain a penalty, or for the purposes of thls hearlng before the 
master." The decree dld not direct the master to ascertfdn anythlng In regard 
to profits. No évidence was offered upon that subject, and no flnding was 
made thereon. A final decree in sald cause, accepting the master's report, 
and making the flndings of the master the findings of the court, was entered 
on April 1, 1893. No judgment or decree for profits was asked or rendered. 

The action now under review was begun ou July 14, 1893. As before stated, 
it Is to recover statutory damages under section 4966 of the United States Re- 
vised Statutes. Issue being joined by the service of an answer, the cause 
came on for trial before Judge Sbipman, slttlng witfi a jury, on May 29, 1895, 
whereupon the parties, by their attorneys of record, flled with the clerk a 
stipulation In writing waivlng a jury, in conformlty to section 649, Rev. St 
U. S., and the trial proceeded before the court without the jury. The plaln- 
tlff offered In évidence the record in the equlty suit against Brady and others, 
whlch was admitted "for certain purposes"; and, havlng offered some testi- 
mony to show plaintiff's actual damages from the aUeged Infringement, he 
rested. The record thus admitted contained the flnding of the master, adopted 
by the circuit court, as to the numtier of times that the play of "After Dark," 
with the infrlnging scène, had been publicly produced by défendant. The 
évidence upon whlch thls flnding was based was extorted from the defendanit 
by the plaintiff's examinatlon of hlm before the master in the equlty suit 
Défendant thereupon introduced some évidence, and offered more, whlch was 
rejected, and exception to such rejection reserved. The rejected évidence will 
be foimd referred to in the discussion of exceptions in the opinion infra. Hav- 
lng taken-his proofs, and offered whatever testimony he chose to présent, de- 
fendant rested. The court took the case under advisement, and on June 24, 
1895, filed spécial findings of fact and conclusions of law. 69 Fed. 285. The 
flndings of fact set forth, substantially, what bas been herelnbefore rehearsed. 
The court found, as conclusions of law, that Daly's copyright was good and 
valid; that It covered and protected hls railroad scène; that the acts of de- 
fendant In producing "After Dark," including its railroad scène, without plain- 
tiff's consent, were in disregard of sald copyright, and violated plaintiff's ex- 
clusive rights thereunder; that the damages recoverable for such violation 
would be as prescribed in section 4966, but that there could be no recovery on 
the proofs submitted, because there was no testimony before the court show- 
Ing the number of infrlnging performances, except the record In the equlty 
case, adoptlng the flnding of the master, whlch flnding was based on évidence 
extorted from the défendant by examinatlon In such suit; that section 4966, 
although It nsed the word "damages" only, in reality imposed a penalty; that 
the two-year statute of limitations (section 4968) applied; and that évidence 
obtained from a party by means of a judicial proceeding must not be used 
against hlm for the enforcement of a penalty. Thereupon, and before Judg- 
ment was entered, plaintiff moved for a new trial, or such other and further 
relief as mlght be just. On November 4, 1895, the court granted the motion, 
"to the extent that the cause be opened for the purpose of allowiug either 
party to présent addltional testimony in regard to the number and times of 
the représentations, if any there were, of the play 'After Dark,' by the défend- 
ant, wlthln two years prier to the commencement of thls suit." The cause 
came on before the same judge on April 9, 1896; and the plaintiff produced 
the testimony of varions witnesses as to the number of times défendant had, 
within the perlod limited, produced "After Dark" with the railroad scène un- 
altered, I. e. with an imdependent rescuer. Défendant offered no proof, and the 
cause was submitted. On July 14, 1896, the court filed spécial flndings of 
fact upon the new proofs, holding that "After Dark" had been publicly pro- 
duced by défendant and his agents, without plaintiff's consent, for more than 
two years before August 23, 1893; that such performances took place at least 
126 times between August 24, 1891, and October 5, 1892; and that after the 
83 F.— 64 
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latter. date a change was made by the défendant In the- repœsentatlon of the 
railroad scène, wLereby theinfrlngement ceased. The eomt expressly stated 
that the évidence as to thèse performances, and ail performances subséquent 
to August 24, 1851, "is entirely independent of the évidence obtained from the 
défendant by the plaintifl's ejtamination of hlm in the accountlng before the 
master in the equity suit mentioned in the prior findings of fact. No plead- 
Ing or évidence of the défendant bas been ùsed or taken in évidence, In ascer- 
talning any facts as to performances, or for the enforcement ot any aJleged 
liability in thls case." Upon the new testimony, with the rest of the évidence, 
the court found, as a conclusion of law, that pla'ntifC was ehititled to judg- 
ment of $50 for each of the 126 performances, amounting to the sum of 
?6,300, with costs. Judgment was dnly entered for that sum, and défendant 
6ued out this wrlt of error. 

A. J. Dittenhoef er, for plaintiff in error. 
Stephen H. Olin, for défendant in error. 

Before WALLACE and LACOMBE, Circuit Judges. 

LACOMBE, Circuit Judge (after stating tke facts). Tliere are 34 
assignments of error, but it will 'be necessary to discuss only tliose 
whicli are relied upon in tlie brief of plaintifif in error. 

1. It is contended that the penalty is incurred only when substan- 
tially the whole of a copTrighted play is reproduced. This conten- 
tion, however, has been already disposed of by this court. ' The pen- 
alty of the statute is imposed when "any dramatic composition 
for which a copyright has been obtained" is publicly performed with- 
out the consent of the owner. In DaiyT. Webster, 1 U. S. App. 573, 
4 C. C. A. 10, 56 Fed. 483, we held the railroad scené in "Under the 
Gaslight," considered by itself, apart from ail the other acts and 
scènes in suchplay, to be a dramatic composition, and, as such, 
protected by the copyright which plaintiff had obtained; and no rea- 
son is shown for reversing or modifying that décision. When any 
one, without the owner's permission, publicly performs substantially 
that whole railroad scène, he substantially performs a dramatic com- 
position which is covered by the owner's copyright. 

2. It is contended that it was error "to exclude évidence offered 
by défendant that the manner of the rescue is not a-material part 
of plaintiff's play." We hâve searched the record carefuUy, but 
in vain, for any such offer. It does appear that défendant "of- 
fered to prove that the play 'After Dark' drew as much money, and 
was as valuable, in a pecuniary or in a commercial sensé, with the 
railroad scène performed in the manner not violative of plaintiffi's 
rights, as held by the circuit court of appeals," and, to support his 
offer, asked a witness who had testifled as to performances of "After 
Dark" this question: 

"Will you State the dlfCerence in business between the railroad scène as per- 
formed when one character was rescued by another, and as performed when 
the character rescued himself by staggering ofC the track?" 

The question was excluded, and exception reserved. If it were 
material and proper for défendant to show that the "manner of the 
rescue" wa,s "not a material part" of 'llnder the Gaslight," he cer- 
tainly would not show it by proving that the manner of the rescue 
was not a material part of the other play "After Dark." 
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3. It is next assigned as error that th.e court below permitted de- 
fendant's answer in the equity suit to be used again&t him in tins 
action. The answer came in as part of the record in the equity suit. 
When such record was offered by plaintiff, défendant objected to its 
introduction on eight separate grounds, which were set forth specific- 
ally, but not on the ground that a sworn pleading of the défendant 
was offered against him in an action to enf orce a penalty. Inciden- 
tally, it may be noted that, in the answer in the action at bar, de- 
fendant repeatedly refers to the record in the equity suit, and asks 
that the flrst decree of the circuit court therein, and the proofs upon 
which it was granted, be made a part of his answer. It may well 
be doubted whether he is now in a position to urge the assignment 
of error above set forth; but, if he were, it certainly should not 
avail him. The answer in the equity suit contained no admission 
obtained from the pleader by the equity court. It dénies ail the 
material allégations of the complaint. IJndoubtedly, as pointed out 
in the brief, it does admit that performances of "After Dark" were 
given by défendant, but only of the version which did not infringe. 
In view of the fact that the record in the equity suit was admitted 
"for certain purposes" only. and the statement by the circuit Judge 
that no pleading of the défendant bas been used or talien in évi- 
dence in ascertaining any facts as to performances, or for the en- 
forcement of any alleged liability in tEis case, we are unable to find 
any harmful error in the admission of the answer in the equity suit. 

4. It is next assigned as error that the court below held that the 
decree in the equity suit of itself established plaintifE's cause of ac- 
tion, and was res adjudicata as to plaintiff's copyright and defend- 
ant's alleged infringement. Manifestly, the court below did not 
hold that the "decree in the equity suit of itself established plaintiff's 
cause." When that decree was the only évidence, it declined to 
flnd for the plaintiff. Nor is there anything to show that the court 
held that the equity decree was res adjudicata as to defendant's 
alleged infringement. The record in the equity suit was compétent 
évidence of the fact that the railroad scène in "After Dark" — the un- 
altered version — ^was substantially identical, in words, actions, cir- 
cumstances, and accessories, with the railroad scène in "Under the 
Gaslight" ; and défendant offered no évidence to controvert it. The 
court, however, did hold that the validitv of the copyright, being de- 
termined by the equity decree, was res adjudicata between the par- 
ties to the action at bar, and excluded évidence offered by défendant 
(being the sarae évidence considered in the equity suit) to show that 
plaintiff's railroad scène was not novel. In this there was no error. 
The question of validity was one of the issues in the equity suit, and 
that court adjudged that the copyright obtained by Daly on August 
1, 1867, was good and valid, that he was the author of the dramatic 
composition entitled "Under the Gaslight," and that the railroad 
scène in such play was itself a dramatic composition, and protected 
by said copyright. To this equity suit, Daly and Brady were par- 
ties. The action at bar is not brought by the government, but by 
the individual whose rights hâve been trespassed upon, to recover 
the damages which the statute gives him from the individual who 
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has committed tke trespass. Both. parties to tte action were par- 
ties to the suit, and, under familiar principles, a question at issue 
between them, which has been once flnally decided by a court of com- 
pétent jurisdiction, cannot be again contested between tkem in the 
same or any other court 

5. It is further contended that the court below committed error in 
limiting the défendant, upon the new trial, to proof as to the number 
of performances. The record fails to disclose that défendant oiïered 
any évidence at ail on the second trial, or that any was excluded. 
The order disposing of the motion for new trial provided that such 
motion be "granted to the extent that the cause is opened for the 
purpose of allowing either party to présent additional testimony in 
regard to the numbers and times of the représentation, if any there 
were, of the play of 'After Dark' by the défendant." It certainly did 
not preclude the défendant from offering any testimony which might 
become necessary or expédient by reason of the change of situation 
produced by plaintifE's additional proof, or, indeed, from offering 
any which he had neglected to put in through oversight. Mani- 
festly, this assignment of error is an afterthought. Had défendant 
had any further proof which he wished to put in, it must be assumed 
that he would hâve offered it. 

6. It is next contended that the trial judge "erred in permitting 
the plaintiff upon the new trial to présent the évidence of the number 
of performances which was obtained from the information given by 
the défendant under compulsion in the equity suit." There is noth- 
ing in the record which will enable us to say that any of the évi- 
dence presented on the second trial "was obtained from the informa- 
tion given in the equity suit." The counsel for plaintiff in error so 
asserts, but his brief contains no références to support such asser- 
tion. Nô witness was interrogated upon this point, and no proof of 
the assertion offered. 

7. It is further contended that the performances given by défend- 
ant intermediate the décisions of the circuit court in the equity suit 
holding the copyright invalid, ajid the reversai by the court of ap- 
peals, were not willful violations of plaintiff's rights, and for that 
reason the statutorv penalty was not incurred. The statute, how- 
ever, provides that "any person publicly performing or representing," 
etc., shall be liable for the damages therein âxed. It does not make 
willfulness an essential élément of the offense, and no authority 
to whicn we are referred calls for such a construction. 

8. It is contended that plaintiff, by first proceeding in equity for 
an accounting for profits, made an élection barring him from a recov- 
ery for penalties. In view of the fact that there was in the equity 
cause no accounting of profits, and no élection to endeavor to obtain 
profits, and no finding and no adjudication upon the subject of profits, 
we are not satisfled that plaintiff made any élection barring him from 
suing for damages or penalties. 

9. Thé last assignment of error is to the finding of the court below 
that there were 126 infringing performances. This, however, was a 
spécial finding by the court, a jury being waived; and an appellate 
court cannot look into the évidence upon which the finding is based. 
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except for the purpose of ascertaining whether an error was com- 
mitted in admitting or excluding testimony, and no such error is hère 
assigned. The judgment of the circuit court is affirmed. 



NEW YORK FILTER MANUF'G CO. v. ELMIRA WATER-WORKS 

CO. et al. 

(Circuit Court, N. D. New York. November 26, 1897.) 

PA.TEKTS— InFRINGEMENT — MeTHOD OF FiLTRATION. 

The Hyatt patent No. 293,740, for an Improved method of darlfylng 
water, hdd Infringed, on motion for preliminary injunction. 82 Fed. 459, 
affirmed. 

This was a suit in equity by the New York Filter-Manufacturing 
Company against the Elmira Water- Works Company and others, 
for alleged infringement of letters patent No. 293,740, issued Febru- 
ary 19, 1884, to Isaiah S. Hyatt, for an improved method of clarifying 
water. This case was heretofore, on September 20, 1897, heard on 
a motion for a preliminary injunetion, and the injunction was 
granted. 82 Fed. 459. A rehearing of the motion was granted, 
and the same has now been heard a second time. 

John E. Bennett and M. H. Phelps, for complainant. 
Frédéric H. Betts, for défendants. 

COXE, District Judge. As stated at the argument of the motion 
to strike out the eomplainant's replying affldavits I very much regret 
that the défendants should hâve felt aggrieved by the service and 
réception of thèse papers. How they came to be examined, almost 
inadvertently, was then explained. It was to remove any possible 
injustice in this regard that the défendants were permitted to reply 
to thèse aflfldavits and the case was reopened for the purpose of re- 
ceiving everythlng, material to the issue, which the défendants de- 
sired to présent. Surely neither side can now complain that the 
fuUest and freest opportunity to be heard has not been accorded. 

I hâve read the new aflûdavits and briefs but do not flnd that any 
new facts are presented. Old f acts are reiterated or stated in a new 
way, but they are the old facts still. In mv former opinion upon 
this motion I did not intend to announce any new construction of 
the claim of the Hyatt patent further than to make it plain that 
the use of tanks, which differed only in degree from the tanks con- 
demned at Niagara, would not, in my judgment, enable the défend- 
ants to avoid the patent The défendants seemed still to be laboring 
under an entirely honest, but, to my mind, mistaken impression as 
to the scope of the patent as interpreted by the circuit court of ap- 
peals in the original case. They still entertained the opinion, appar- 
ently, that the closing paragraphs of the opinion so limited the claim 
as to destroy the patent for ail practical purposes and render it a 
prey to any one who has sensé enough to locate a tank on the line 
of flow. It was the construction adopted by the défendants and not 
by the courts that I thought too narrow. 
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If the attempted process of philological filtratîon has produced 
turbidity instead of lucidity the excuse maj be found in the fact that 
a vast mass of "suspended matter" was introduced directiy to the 
judicial fllter bed without the preliminaij "sédimentation'' of an 
oral argument. SufiQce it to say, that I now disclaim any intention 
to place a new construction upon the claim of the Hyatt patent. 

The Coventry process, which is practically the same as the Le 
Chatelier process, was elaborately discussed in the original suit in 
both courts and its inapplicability to the Hyatt process was clearly 
demonstrated. It is a sewage process; its tanks hold 225,000 gal- 
lons; its flltering ground covers nine acres. 

I can add nothing to what has heretofore been said regarding this 
and similar efforts to anticipate and limit the Hyatt patent. If the 
view taken in my fornjer opinion be correct further discussion is 
unnecessary. I regard the Elmira tanks only as enlarged and, pos- 
sibly, improved types of the Niagara tanks. If the latter infringe, the 
former must infringe also. 

The ordinary rules regarding the granting of preliminary injunc- 
tions are inapplicable hère. Four times hâve the real défendants 
been adjudged infringers, twice by tlùs court and twice by the cir- 
cuit court of appeals. In such circumstances the doubt, if there be 
one, should be resolved in favor of the complainant Surely there 
must come a time when it is permissible for the court to look with 
disfavor upon the persistent attempts of a défendant to évade a 
patent. I think that time is fast approaching, if it has not already 
arrived, in this litigation. 

In conclusion I may add that I hâve now examined ail the papers 
submitted on this motion, and after giving to them the most careful 
considération I am of the opinion that the motion for an injunction 
should be granted. 



ALLINGTON & CURTIS MFG. CO. et al. T. GLOR et al. 

(Circuit Court, N. D. New York. December 13, 1897.) 

No. 6,129. 

1, Patents— Two Patents to Same Inventob— Anticipation. 

The granting of a patent for minor Improvements and Umlted comblna- 
tlons pending an earlier application for tl>e broad invention wlll not invali- 
date a patent subsequently granted for the latter, though the former nec- 
essarlly deserlbed the broad Invention. Thomson-Houston Electric Co. T. 
Elmira & H. Ry. Co., 69 Fed. 257, followed. 

&. R atvtiïi^-^TÏttrt '("'ot t wOTOTm 

The Morse patents, Nos. 403,362 and 403,363, the Holt patent, No. 409,465, 
and the Kutsche patent. No. 407,598, ail for improvements in dust col- 
lectors, lidd valld and infringed as to certain claims. 

This was a suit in equity by the Allington & Curtis Manufacturing 
Company and others against Peter Glor and others for alleged in- 
fringement of four patents for improvements in dust coUectora. 

Albert H. Walker, Charles K. Offield, and Offleld, Towle & Linthi- 
cûm, for complainants. 

COXE, District Judge (orally). This action îs based upon four 
letters patent for improvements in dust collectors. They are Na 
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403,362, granted May 14, 1889; No. 403,363, granted May 14, 1889; 
No. 409,465, granted August 20, 1889, and No. 407,598, granted July 
23, 1889. The title to ail of thèse patents is proved, by satisfac- 
tory évidence, to be vested in the complainants. The firat three 
hâve been the subject of adjudication in the Northern district of Il- 
linois, in the district of Connecticut and in the district of Vermont. 
Ail of the claims now involved were there passed upon and upheld. 
The case in the district of Vermont arose upon a motion for a pre- 
liminary injunction. The motion being granted, an appeal was 
taken to the circuit court of appeals for this circuit, and the décision 
of the circuit court vs'as affirmed. Thèse décisions will be found re- 
ported in 61 Fed. 297 (Knickerbocker Oo. v. Rogers), in 71 Fed. 409 
(Manufacturing Go. v. Lynch), in 72 Fed. 772 (Manufacturing Co. v. 
Booth), and in 24 C. G. A. 378, 78 Fed. 878 (Id.). 

In the circumstances the court feels constrained to follow thèse 
décisions, but, as the issues hâve been explained upon this argu- 
ment, the court would hâve reached similar conclusions were the 
questions now presented for the first time. The only patent not the 
subject of prior adjudication is the last above referred to, No. 407,- 
598, granted to Oswald Kutsche. This patent upon its face is lim- 
ited to an improvement upon the prior patented dust collectors and 
intrsduces, as such improvetaent, a downwardly inclined tangentiaï 
inlet, which gives the dust laden air a spiral motion the moment it 
enters the chamber, thereby preventing the air currents from con- 
flicting with each other in the interior. Nothing appears in the rec- 
ord which anticipâtes, or materially limits the effect of this improve- 
ment, and no reason is discovered why the patent should not be sus- 
tained. 

Upon the question of infringement substantially ail of the défenses 
hâve been passed upon in the adjudications heretofore mentioned. 
The only new question is based upon the theory that infringement is 
avoided because the upper or cylindrical part of the défendants' dust 
coUector is considerably longer than the corresponding part, as shown 
in the drawiags of the patent No. 409,465. This différence is in my 
judgment whoUy immaterial. 

It is also alleged by the défendants that the first patent referred to, 
viz. the patent to Morse, No. 403,362, is invalid, under the décision of 
the suprême court in the case of Miller v. Manufacturing Go., 151 U. 
S. 186, 14 Sup. Gt. 310, for the reason that the invention there de- 
scribed and claimed was disclosed in a prior patent to the same in- 
venter, No. 370,021, in which the combinations of the claims in suit 
were disclosed as éléments of a more limited combination. The 
patent in suit was applied for March 31, 1886. The patent relied on 
to defeat the patent in suit was applied for three months thereafter. 
The granting of the patent in suit was delayed by interférence pro- 
ceedings in the patent office. In the meantime patent No. 370,021 
was issued. This, then, is a case where a patentée in order to secure 
minor improvements and limited combinations is compelled to de- 
scribe his broad invention. Substantially the same' situation was 
presented in the case of Thomson-Houston Electric Co. v. Elmira 
& H. Ry. Co., 69 Fed. 257. The court was and is of the opinion that 
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the doctrine of Miller v. Manufacturing Co. was not întended to de- 
feat, ajid does not defeat, a patent issued in such circumstances. 

Although this hearing bas been ex parte, in the sensé that only one 
counsel bas been beard, tbe argument bas proceeded upon a printed 
record containing tbe pleadings and proofs of botb parties. The 
principal défenses bave been fairly stated by the complainants' coun- 
sel. Tbe complainants are entitled tO a decree for an injunction and 
an accounting upon claims 1, 2 and 3, of the Morse patent, No. 403,- 

362, of May 14, 1889; claims 1 and 2 of the Morse patent, No. 403,- 

363, of May 14, 1889; claim 4 of the Holt patent, No. 409,465, of 
August 20, 1889 ; and claims 1 and 2 of the Kutséhe patent, No. 407,- 
598, of July 23, 1889. 



THE SCYTHIAN. 

EAMSEY V. THE SCYTHIAN. 

(District Court, D. New Jersey. November 30, 1897.) 

ShIPPING— LiBEL FOR RbPAIRS— EVIDBIÎCB DP VaLUB. 

When, witliout previous contract for a spécifie sum, a vessel has been 
repaired by day's work, and a fair prlçe charged tlierefor and for the 
materials used, the opinions of experts as to the cost or value of such 
repairs cannot be relied on as a basls for recovefy. But, If there Is a wide 
variance between the experts' estimâtes and the amount charged, thIs may 
tend to throw a doubt on the accuracy of the account, and subject the 
items to severe scrutiny. 

This was a libel in rem by Hugh Ilamsey against tbe steamer Scyth- 
ian to recover for repairs made upon her at bis dockyard. 

James Parker, for libelant. 
Bacot & Record, for claimant. 

KIRKPATRIOK, District Judge. Some time prior to December 1, 
1895, the steamer Scythian was brought by ber master, Capt. Hamil- 
ton, wbo was also ber registered owner, to the dockyard of Hugh 
Eamsey, for repairs. Tbe nature of the repairs required had been 
stated to Mr. Ramsey, and were conflrmed by letter dated December 
11, 1895. He was directed to proceed witb tbe repairs on the steamer 
Scythian in accordance with the spécifications of Lloyds surveyors, 
as required by them to give ber class of 100 Al at Br. Lloyds. The 
vessel was docked and cleared for inspection. Subsequently, with- 
out solicitation from Mr. Ramsey, Messrs. Congdon and Maucer, wbo 
were connected with Lloyds as surveyors, visited and inspected the 
vessel, and specifled the repairs which they then considered neces- 
sary to be done to enable the Scythian to obtain tbe required class 
at Lloyds. On the 20th of December, 1895, Ramsey wrote to Hurl- 
burt & Go., wbo were acting on behalf of tbe owners, and offered to 
make ail the repairs included in tbe spécifications which had then 
been made by tbe said Surveyors for a sum not exceeding |11,300. 
.Afterwards, on January 8, 1896, additional repairs were required by 
the said surveyors, and a supplementary spécification of them was 
given to Ramsey. An estimate of the cost of this work seems to 
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have been mode by Mr. Eamsey, but neither party was able to pro- 
duce it. Still other repairs were required by tiie said surveyors. 
Eamsey did ail tbe work specified by tbe surveyors, and kept an 
account of the same. A tlmekeeper visited tbe vessel dally, saw 
the men engaged in working upon her, took their names, and noted 
the character of work upon wbicb they were engaged, and entered 
tbese items in a book kept for that purpose. Afterwards thèse men 
were paid by Ramsey for their work according to the time they had 
been engaged in working upon the vessel as the same had been re- 
ported by the timekeeper. The materials necessary for the repairs 
of the vessel were called for by the workmen, fumished by Kamsey's 
Btorekeeper, and charged at fair priées to the vessel. I fail to see 
how it is practicable to furnish any better proof of the amount of 
work done, or the quantity of materials fumished. The Lloyds sur- 
veyors say that ail of the repairs put upon the vessel were made upon 
their spécifications and orders, and that they were necessary to give 
her the class of 100 Al in Br. Lloyds. They describe the vessel as 
being in very bad condition when it was flrst surveyed by them, in 
December, 1895, and that, as the work proceeded, new defects were 
found, which required repair, just as Martin, the claimants' expert, 
expected would be the case. The claimants, in their argument, 
though not by their answer, deny the validity of the libelant's claim 
on the ground that the work was done Ln pursuance of a contract. 
The évidence fails to sustain this view. An estimate was made of 
the probable cost of the repairs which, at an early stage of the work, 
seemed necessary; but the order to proceed with the work, and to 
do what was necessary to put the vessel in the class of 100 Al Br. 
Lloyds, was not f ounded on that estimate, nor was there any sugges- 
tion made that the work should stop when the estimated price was 
exceeded. Hurlburt & Co. are represented as being agitated and 
disturbed when told that the cost of the repairs was exceeding the 
estimate, and the price at which they had agreed to sell the steamer 
after she had been classed at Lloyds. If there was a contract by 
which Ramsey was to do the work for a definite sum, there was no oc- 
casion for concern on their part, while, on the other hand, if the vessel 
was to be liable for repairs amounting to more than the price at 
which they had agreed to sell her when classed, it is easy to under- 
stand why they should "walk the floor," as bas been described by one 
of the witnesses. The vessel was brought to the libelant's shipyard 
by the master and registered owner. He was présent when the sur- 
vey was made by the Lloyds surveyors, and his instructions were 
to comply with their directions, and that was done. I flnd from the 
record that no work was done except by the order of the Lloyds sur- 
veyors, and only so much as was necessary to give the steamer the 
class 100 Al, Br. Lloyds; that the labor and materials charged for 
were actually fumished, and the priées charged therefor fair and 
reasonable. When a vessel bas been repaired by day's work, and a 
fair price charged therefor, the opinion of experts as to the cost or 
value of such work cannot be relied on as furnishing the basis of 
recovery. When there is a wide variance between the experts' esti- 
mate and the amount charged, it may tend to throw a dQubt upon 
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the accuraCy of th.e account, and subject the items to the severeat 
sci'utiQy. Tlte record shows that the libelant furnished, on the 
demand of Dr. Parker, and with the consent of Hurlburt & Co., a 
steam windlass, for which a charge of $525 was made. This wind- 
lass was not neeessary to put the vessel in the stipulated class of 
Lloyds, nor was it ordered by the Lloyds surveyors. It was sup- 
plied on the order Of Hurlburt & Co., not acting as the agent of the 
owners, but on their own behalf, in accordance with the terms of au 
agreement entered into between them and Dr. Parlier, to whom, on 
their own account, they had sold the vessel. It was not furnished 
on the crédit of the vessel, but upon that of Hurlburt & Co. There 
should also be deducted from the libelant's claim an allowance for 
the value of the coal taken from the ship's bunkers at the time she 
was stripped for the inspection of the surveyors. It was about 50 
tons, and the value not stated. For the amount of the bill rendered 
after making thèse déductions, the libelant is entièied to a decree. 



THE THOMAS B. GARLAND. 

FIFIELD et al. v, THE THOMAS B. GARLAND, 

(Distriet Court, D. New Jersey, November 80, 189T.) 

Salvagb — Compensation — Sthanding. 

The services of a steamer, worth about $7,000, wlilch was loaded and 
ready to proceed to sea. In puUing off at higli tide, at considérable risk and 
some danger to herself, after an unsuccessful attempt at the previous high 
tlde, a sebooner worth $8,000, grounded In the shifting sands on the inner 
shoal of the Inlet to Great Bgg Harbor, N. J.. hdd to be salvage services, 
for whleh $500 should be awarded. 

This was a libel in rem by John 0. Fifleld and others against the 
schooner Thomas B. Garland to recover compensation for salvage 
services, 

H. H. Voorhees and Henry E. Edmunds, for libelants. 
B. C, Godfrey and John J. Crandall, for claimants. 

KIEKPATEICK, District Judge. On the 8th day of May, 1896, 
the schooner Thomas B. Garland, in attempting to enter Great Egg 
Harbor Inlet, in this district, with a cargo of ice consigned to Frank 
Champion, of Océan City, in the county of Cape May, went aground 
on what is known as the "Inner Shoal," on the west side of the chan- 
nel. The hour of her grounding was about 5 :30 in the afternoon, at 
a time when the tide was at the top of the flood. The wind was light, 
and the schooner was unable of herself to float. The ebbing tide 
made matters worse, and the life-saving crews of the stations on 
the near-by land visited the vessel, and were unable to furnish any 
relief. The captain and pilot left the ship, and went to Somer's 
Point, which is on the inside of the inlet, across the bay on the main- 
land, and there interviewed the captain of the steam tug Nellie Eaw- 
son, and asked for assistance. The Eawson was loaded and ready to 
put to sea, but agreed that if able to reach the schooner, and jpuU 
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her oS in the mornîng, so as to avail herself of tte mornîng tide 
to cross the bar, she would render assistance. The amount of water 
iu the channel on the slde on wMch. the schooner was grounded, 
as well as on the bar at the outlet of the inlet, was hardly suffl- 
cient at high water to float either the schooner or the steam tug. 
The Eawson, with the captain of the schooner aboard, visited the 
schooner on the top of the morning tide, and made several unsuc- 
cessful attempts to float her. The steam tug then went away, and 
endeavored to cross the outer bar of the inlet to proceed upon its 
voyage, but was unable to do so, on account of the want of sufficient 
water. At the request of the captain of the schooner, the Eawson 
again made fast to the schooner at the top of the flood tide in the 
evening, and after successive efforts, by aid of its own power and 
that of anchors which it had run, succeeded, by surging, in loosening 
the schooner from the sand, and setting her afloat. Prior to the 
aftemoon attempts to float the schooner, she had been lightened of 
perhaps one-quarter of her cargo by jettison. The channel leading 
into the Great Egg Harbor Inlet is narrow and dangerous, surrounded 
on either side by treacherous shoals of shifting or quick sands, and 
the amount of water which the Eawson, loaded, required, was the 
full tide, and therefore the services which she rendered were of a 
dangerous nature. In the attempts to loosen the schooner from the 
sand by the surging opération, the bitts of the steamer were loosened, 
and the boat otherwise damaged, so much so that afterwards it was 
necessary to put her on the dock, ?nd $151.90 of repairs were found 
to be necessary. 

I am satisfled from the évidence that the position of the Garland 
after she went aground was a dangerous one. She was on the west 
bank of the channel, in shoal water, distant' about one-quarter of a 
mile from the shore, on a bottom of shifting sand, exposed to any 
storm which might arise, and protected from the force of the open 
seas only by a bar upon which at high tide there was about eight 
feet of water. Of herself the schooner could do nothing, and the 
only available aid was that which was afforded by the Eawson. No 
nearer help was nigh, nor could any be obtained without sending to 
either New York or Philadelphia, which would entail a delay of 
perhaps 36 hours. Under the circumstances, I consider the services 
rendered by the Eawson meritorious, for which they are entitled to 
salvage. 

This claim for salvage is objected to on the part of the claimants 
on the ground that, before entering upon it, the captain of the Eaw- 
son had agreed to perform the service for the sum of $50. This is 
denied by the captain of the Eawson, and the évidence on the part 
of the claimants does not support it. The value of the schooner is 
about 18,000, and that of the tug about $7,000. Under the circum- 
stances, I think a falr award to the libelants for the services rendered 
would be |500. Let a decree be entered for that amount, with costs. 
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ALASKA GOLD & SILVER MIN. 00. v. BRADY. (Circuit Court of Ap- 
peals, Ninth Circuit. January 3, 1898.) No. 272. In Errer to the District 
Court of the United States for the District of Alaska. Lorenzo S. B. Sawyer, 
for plaintlflC In error. E. C. Harrlson, for défendant in error, Dismissed. 



ALLISON V. UNITED STATES. (Circuit Court of Appeals, Third Circuit.) 
In Error to the District Court of the United States for the Western District 
of Pennsylvanla. Before ACHESON and DALLAS, Circuit Judges, and 
KIEKPATKICK, District Judge. 

PER CUEIAM. This case does net differ from that of Culp v. U. S., 82 
Fed. 990, and for the reasons set forth in the opinion in that case the judg- 
ment hereln Is afflrmed. 



BOSWORTH et al. v. MBLLOR et al. (Circuit Court of Appeals, Seventh 
Circuit. October 28, 1897.) No. 417. Appeal from the Circuit Court of the 
United States for the Southern District of Illinois. Bluf ord Wilson and P. B. 
Warren, for C. H. Bosworth and others. James H. Connolly, T. C. Mather, 
and John H. Overall, for Jesse B. Mellor and Clara C. Mellor. Dismissed on 
motion of appellants. 



CARPENTER et al. v. EBERHARD MFG. CO. (Circuit Court of Appeals, 
Slxth Circuit. Decemher 13, 1897.) No. 518. Appeal from the Circuit Court 
of the United States for 'the Bastem Division of the Northern District of 
Ohio. Poole & Brown, for appellants. Baltewell & Bakewell and Webster, 
Angell & Cook, for appellee. No opinion. Affirmed. 



CENTRAL TRUST CO. OF NEW YORK v. FAEMERS' LOAN & TRUST 
CO. (Circuit Court of Appeals, Sixth Circuit. November 11, 1897.) No. 515. 
Appeal from the Circuit Court of the United States for the Western District 
of Tennessee. Butler, Notman, Joline & Myndersee, Wallack & Cook, and 
Turley & Wright, for appellant. Turner, McClure & Ralston and Estes & 
Fentress. for appellee. No opinion. Afflrmed, on appellant's motion, wlth 
certain directions as to the method to be pursued by the circuit court In 
exercising the right to redeem the mortgage being foreclosed. 



CITY OF DENVER v. BARBER ASPHALT PAV. CO. (Circuit Court o( 
Appeals, Elghth Circuit. September 27, 1897,) No. 902. In Error to the 
Circuit Court of the United States for the District of Colorado. This was an 
action at law by the Barber Asphalt Paving Company against the city of 
Denver to recover a balance alleged to be due it from the clty for the per- 
formance of four contracts for gradlng and paving wlth sheet asphalt por- 
tions of four of its strects. In the circuit court a demurrer to the bill w^as 
sustalned, and judgment entered for défendant, and complainant sued out a 
wrlt of error to this court. Heretofore, and on January 6, 1896, an opinion 
was filed, reversing the judgment belovr, and remanding the cause, with 
Instructions to overnile the demurrer and permit the défendant to answer. 
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19 C. C. A. 139, 72 Fed. 336. The défendant aecordingly flled an answer, 
to whlch a repllcation was flled by the plaintiH. The cause" being called for 
trial, the eourt, upon the pleadîngs and an admltted statement of facts. 
direeted the jury to find for the plaintlfC, and the défendant thereupon sued 
out this wrlt of error. In thls court the counsel for plalntifC bave contended 
that the questions involved upon this writ of error are identical with those 
decided by this court on the former writ of error, and that the décisions then 
made must stand as the law of the case. Emerson J. Short (George C. Nor- 
rls on brief), for plaintifC in error. Edward O. Wolcott, Joël F. Vaile, Charles 
W. Waterman, and James H. Brown, for défendant In error. Before 
BREWBK, Circuit Justice, and SANBORN and THAYER, Circuit Judges. 

PBR CURIAM. The judgment in this case Is afQrmed, on the authority of 
Barber Asphalt Pav. Co. v. City of Denver, 36 U. S. App. 499, 19 C. C. A. 139. 
and 72 Fed. 336; Thatcher v. Gottlieb, 19 U. S. App. 469, 8 0. C. A. 334, and 
59 Fed. 872, and cases cited In the opinion; Balch t. Haas, 36 U. 8. App. 693, 

20 C. C. A. 151, and 73 Fed. 974. 



CLEVELAND CITY CABLE RY. CO. v. YATiB & TOWN MFG. 00. (Cir- 
cuit Court of Appeals, Slxth Circuit. November 1, 1897.) No. 574. Appeal 
trom the Circuit Court of the United States for the Eastern Division of the 
Northern District of Ohio. E. L. Thurston, for appellant. Garfield & Gar- 
field, for appellee. Dîsmissed, on appellant's motion, at appellant's costs. 



COBURN TROLLEY TRACK MFG. CO. T. McCABE MFG. CO. (Circuit 
Court of Appeals, Second Circuit. December 14, 1897.) No. 30. Appeal from 
the Circuit Court of the United States for the Southern District of New Yorli. 
Arthur v. Brlesen, for appellant. Thos. Ewing, for appellee. Before WAL- 
LACE, LACOMBE, and SHIPMAN, Circuit Judges. Decree of circuit court 
affirmed, wlth eosts, on opinion In circuit court See 80 Fed. 915. 



OOPES T. NEW ENGLAND MUT. ACC. ASS'N. (Circuit Court of Appeals, 
Fourth Circuit. November 4, 1897.) No. 224. In Error to the Circuit Court 
of the United States for the District of South Carolina. Raysor & Summers, 
for plaintiff in error. Abial Lathrop, for défendant In error. Dîsmissed on 
agreement of attorneys. 



FRANCIS V. RICHMOND & D. B. CO. (Circuit Court of Appeals, Fourth 
Circuit. November 6, 1897.) No. 195. In Error to the Circuit Court of the 
United States for the Western District of North Carolina. A. C. Avery (Pritch- 
ard & Gudger on the brief), for plaintiff in error. George F. Bason and 
Charles Price, for défendant in error. Before FULLER, Circuit Justice, 
GOFP, Circuit Judge, and BRAWLEY, District Judge. 

BRAWLBY, District Judge. We do not find In the record In this case any 
testimony from which fair-minded men could justly conclude that the défend- 
ant Company was guilty of négligence, and according to the principles which 
we hâve laid down In Patton v. Railway Co., 82 Fed. 979, a case heard at 
the same term, we are of opinion that there was no error in directing a 
verdict for the défendant. The judgment of the court below is afflrmed. 



JOSEPH BUERY MILL CREEK COAL & COKE CO. v. FIDELITT IN- 
SURANCE TRUST & SAFE DEPOSIT 00. et al. (Circuit Court of Appeals, 
Fourth Circuit. November 12, 1897.) No. 244. Appeal from the Circuit Court 
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of the United States for the Western District of Virginia. Wm. Gordon Rob- 
ertson, for appellees. Dismlssed, pursuant to the twenty-tliircl rule, (or fail- 
ure to print record, on motion of appellees. 



MATHTJ'S et al. v. CAEROLL. (Circuit Court of Appeals, Ninth Circuit. 
January 3, 1898.) No. 342. In Error to the District Court of the United 
States for the District of Alaska. L. S. B. Sawyer, for plaintlfCs in error. 
Richardson C. Harrison, for défendant in error. Dismlssed. 



SHOWERS V. UNITED STATES. (Circuit Court of Appeals, Third Cir- 
cuit.) In Error to the District Court of the United States for the Western 
District of Pennsylvanie. Before ACHESON and DALLAS, Circuit Judges, 
and KIRKPATRIOK, District Judge. 

PER CURIAM. This case does not dlffer from that of Oulp v. U. S., 82 
Fed. 990, and for the reasons set forth In the opinion In that case the judg- 
ment herein Is afflrmed. 



STRATIFF, L. T., v. UNITED STATES. (Circuit Court of Appeals, Thlrd 
Circuit',) In En-or to the District Court of the United States for the Western 
District of Pennsylvania. Before ACHESON and DALLAS, Circuit Judges, 
and KIIIKPATRICK, District Judge. 

PER CURIAM. This case does not difCer from that of Cuip v. U. S., 82 
Fed. 990, and for the reasons set forth In the opinion In that case the judg- 
ment herein is afflrmed. 



STRATIFF, W. D., v. UNITED STATES. (Circuit Court of Appeals, Thlrd 
Circuit.) In Error to the District Court of the United States for the Western 
District of Pennsylvania. Before ACHESON and DALLAS, Circuit Judges, 
and KIRKPATRIOK, District Judge. 

PER CURIAM. This case does not dlffer from that of Oulp v. U. S., 82 
Fed. 990, and for the reasons set forth In the opinion in that case the judg- 
ment herein is afflrmed. 



THORP r. BONNIFIELD et al. (Circuit Court of Appeals, Ninth Circuit. 
January 3, 1898.) No. 289. In Error to the District Court of the United 
States for the District of Alaska. Harrison Bostvsfick and W. B. Crews, for 
plalntiflf in error. Richard 0. Harrison, for défendants In error. Dismlssed. 
See 71 Fed. 924. 



TUNSTALL v. RICHMOND & D. R. CO. et al. (Circuit Court of Appeals, 
Fourth Circuit. November 3, 1897.) No. 194. In Error to the Circuit Court 
of the United States for the Western District of North Carollna. A. S. Barn- 
ard (W. A. Smith and T. H. Cobb on the brief), for plaintlfC in error. George 
F. Bason and Charles Priée, for défendants In error. Before FULLER, Cir- 
cuit Justice, GOFF, Circuit Judge, and BRAWLBY, District Judge. 

BRAWLEY, District Judge. This case was heard at the same term wlth 
Patton V. Railway Co., 82 Fed. 979, and is governed by the prineiples thereln 
declded. The accident occurred at the same place where Patton was injured, 
and the attendant clrcumstances were substantlally the same. This wreck 
was In 1890, and there was testimony of several accidents at the same place 
prevlous to that time. There was some testimony that the englneer of this 
train was reckless, and known to be so by the défendant Company. To this 
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we attach no conséquence, but, as the proof showed that there vras no guard 
rail at the curve, and that there were other defeets in the track, we are of 
opinion that there was snfficient testimony to go to the jury, and that there 
was error in granting the nonsult. The judgment of the court below is 
reversed. 

GOFF, Circuit Judge. For reasons stated In the opinion flled by me at the 
présent term of the court, In the case of Fatton v. Railway Co., supra, I dis- 
sent from the Judgment entered by the court in this case. I think the cases 
there clted show conclusively that the court did not err In directing a non- 
sult In this case. Whlle it was shown that there was no guard rail at the 
point where the accident occurred, still there was no évidence that tended 
to prove that It would hâve been prevented had such à rail been placed at 
that point On the contrary, there was positive évidence, and that of an 
expert, that a guard rail would not hâve prevented the accident. A careful 
examination of the testimony forces me to the conclusion that there was no 
évidence before the jury showlng négligence on the part of the défendant, 
and I conclude that it would hâve been the duty of the court to set aside 
the verdict, had one been rendered In favor of the plaintlff. Therefore I hold 
that the action of the judge In directing a nonsuit was proper. In my opin- 
ion, the judgment of the court below should be afflrmed. 



UNITED STATES EXP. CO. v. HTJBEE. (Circuit Court of Appeals, Sev- 
enth Circuit. January 13, 1898.) No. 460. Appeal from the Circuit Court of 
the TJnlted States for the Western District of Wisconsin. F: C. Winckler, 
James G. Flanders, and W. W. Evans, for United States Express Co. T. F. 
Frawley and V. W. James, for Henry Huber. Dlsmlssed on motion of plain- 
tlff In error. 



VILLAGE OF OQUAWKA v. PORTSMOUTH SAV. BANK. (Circuit Court 
of Appeals, Seventh Circuit. January 3, 1898.) No. 363. In Error to the 
Circuit Court of the United States, for the Southern Division of the Northern 
District of Illinois. I. M. Klrkpatrick and B. G. Alexander, for plaintlff in 
error. A. W. Martin, for défendant in error. Before WOODS, JBNKINS, 
and SHOWALTEB, Circuit Judges. 

PER CURIAM. On the authority of the décision in Village of Oquawka t. 
Graves, 82 Fed. 568, the judgment in this case Is reversed, and the cause 
remanded, wlth the direction that judgment be entered for the plaintlff In 
error. 



WEST CHICAGO ST. RY. CO. v. BLLSWOETH. (Circuit Court of Ap- 
peals, Seventh Circuit. .Tanuary 13, 1897.) No. 358. In Error to the Cir- 
cuit Court of the United States for the Northern District of Illinois. John A. 
Rose and Egbert Jamison, for plaintlff In error. Elmer E. Beach, for de- 
fendant In error. Dlsmissed, on consent of counsel, pursuant to the twentl- 
eth rule. See 77 Fed. 664. 
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